Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


HARVARD   LAW  LIBRARY 


R«»«dJUN  ,  ".  1822 


r 


•^t'^  -J 


\ 


REPORTS 


OP 


CASES  AT  LAW  AND  IN  EQUITY 


DETEBMINED  BY  THE 


SUPREME  COURT 


OP  THE 


STATE  OF  IOWA 


JANUARY,   MAY,   AND   SEPTEMBER   TERMS,   1921. 


U.  G.  WHITNEY 

REPORTER 


VOLUME  191 


PablUbad  bq 

THE  STATE  OF  lOlUA 

Des  Moines 


Oopyright,  1922 

By 

•     STATE  OF  IOWA 

JUN  1  3  1972 


JUDGES  OF  THE  SUPREME  COURT 


WILLIAM   D.  EVANS,  Chief  Justice,  Franklin  County. 
SIL.AS  M.  WEAVER,  Hardin  County. 

BYE  ON  W.  PRESTON,  Mahaska  County. 

TRUMAN  S.  STEVENS,  Fremont  County. 
THOMAS  ARTHUR,  Harrison  County. 

FREDERICK  F.  FAVILLE,  Webster  County. 
LAWRENCE  DE  GRAFF,  Polk  County. 


OFFI0SB8  OF  THE  OOUBT. 

BEN   J.    QIBSON,   Attorney   General,   Adams    County. 

B.  W.  GARRETT,  Clerk,  Decatur  County. 

TJ.  G.  WHITNEY,  Reporter,  Woodbury  County. 


JUDGES  OF  THE  COURTS 


JANUARY  1,  1922. 


DISTRICT  00UBT8 

First  District,  two  judges — WiTiLiAM  S.  Hamilton,  Ft.  Madison;   John  E.  Craig, 

Keokuk. 
Second   District,    four   judges — 0.    W.    Vermilion,    Conterville;    D.    M.    Anderson, 

Albia;    F.    M.   Hunter,    OUumwa;    Sfneoa   Coknbll,   Ottumwa. 
Third  District,  three  judges — Hiram  K.  Evans,  Corydon;   Homer  A.  Fuller,  Mt« 

Ayr  J  P.  C.  WiNTjBR,  Oreston. 
Fourth  District,  three  judges — W.  O.   Sears,   Sioux   City;  O.  G.  Hamilton,   Sioux 

City;  Miles  W.  Newby,  Onawa. 
Fifth   District,  three  judges — J.   PI.   Appleoatb,   Guthrie  Ceater;    Lorin  N.   Hays, 

Knoxville;   H.   8.   Dugan,  Perry. 
Sixth   District,   three   judges — Chas.    A.  'Dewet,    Washington;    D.    W.    Hamilton, 

Grinnell;   H.  F.  Wagner,   Sigourney. 
Sevsnth    District,    five    judges — A.    J.    House,    Maquoketa;    Arthur    P.    Barker, 

Clinton;   William  Thbophilus,  Davenport;  F.  D.  Letts,  Davenport;  D.  V. 

Jackson,  Muscatine. 
Eighth  District,  two  judges — R.  O.  Popham,  Marengo;  Ralph  Otto,  Iowa  City. 
Ninth  District,  five  judges — Hubert  Utterbaok,   Des  Moines;   Joseph  E.  Mkykr, 

Des  Moines;   Lester  L.  Thompson,  Dee  Moines;   John   D.  Wallingford, 

Des  Moines;  James  C.  Hume,  Des  Moines. 
Tenth   District,  throe  judges — H.   B.   Boies,  Waterloo;    E.   B.   Stiles,  Manchester; 

George  W.  Wood,  Waterloo. 
Eleventh  District,   four  judges — R.   M.   Wright,   Ft.   Dodge*    H.    E.    Fry,    Boone; 

Edward  M.  MoCall,  Nevada;  G,  W.  Thompsok,  Webster  City. 
Twelfth  District,  three  judges — 0.  H.   Kslley,  Charles  City;   J.   J.   Clark.  Mason 

City;    M.   F.   Edwards,   Parkersburg. 
Thirteenth    District,    two    judge» — ^William    J.    SPRINOBR,    New    Hampton;    H.    E. 

Taylor,  Waukon. 
Fourteenth  District,  three  judges — D.  F.  Coyle,  Humboldt;  N.  J.  Lee,  Estherville; 

Jambs   Dk  Land,   Storm   Lake. 
Fifteenth  District,  five  judges— Orvtllb  D.  Wheeler,   Council  Bluffs;   Eugene  B. 

Woodruff,   Glenwood;    Joseph    B.   Rookafellow,   Atlantic;    Earl   Peters, 

Clarinda:   George  W.  Cullison,  Harlun. 
Sixteenth    District,    two    judges — ^M.    E.    Hutchison,    Lake    City;    E.    G.    Albert, 

JefTerson. 
Sevsnteenth    District,    two    judges — B.     P.     CUMMINGS,    Marshalltown ;     James    W. 

WILI.ETT.  Tama. 
Eighteenth   District,   fouJr  Judges— F.    O.    Ellisok,    Ansfnosa;    John    T.    Moffitt, 

Tipton;  F.  F.  Dawlby,  Cedar  Rapids;  Fergus  L.  Anderson.  Marion. 
Nineteenth  District,  two  judges — John   w.  Kintzinger,  Dubuque;  D.  E.  Maguire, 

Dubuque. 
twentieth  District,  two  judges — James  D.  Smith.  Burlington;  Osoab  Hale,  Wapello. 
Twenty-first  District,   two  judges — ^William   Hutchinson,   Alton;   C.   C.   Bradley, 

Le   Mars. 

BUPEBIOB  GOXmTS 

Gedar  Rapids — Atherton  B.  Clark. 

Council  Bluffs — Frank  J.  Capell. 
Orinnell — ^J.    H.   P.   Robison. 

Keokuk — W.   L.    MoNamara. 
Oelwein — Jay  Cook. 

Perry — ^W.  W.  Cardell.* 

Sheruindoah — Frederick   Fischer. 

MTJNIOIPAL  GOUBTS 

Clinton,   one   judge — F.   M.   Fort. 

Des  Moines,  four  judges — W.  G.  BONNEB;  O.  S.  Franklin;  J.  E.  Mbrshon;  T.  L. 
Sellers. 

Marshalltown,  one  judge — B.   O.  Tankersley. 

Waterloo,  two  judges — O.   B.   Courtbight;   John  W.  Gwynne. 

^Resigned,  December  31,   1920. 


TABLE  OF  CASES  llErORTED 


IN  THIS  VOLUME 


A 

Adam  V.  Highberger 59 

Alitz,   Powell   V 233 

Allen  V.   First  National  Bank 

of  Bockford   492 

Ainent  v.  Unknown  Claimants.   755 
American  Baptist  Foreign  Mis- 
sion,  Bice   V. 206 

American  Home  Finding  Asso- 
ciation, Jones  V 211 

American  Life  Insurance  Co., 

Boatwright  ▼ 253 

American  Trust  &  Savings 
Bank  of  Waterloo  y,  De- 
Jaeger    758 

Armstrong  v.  Armstrong 1210 

Armstrong,  In  re  Estate  of..  1210 

Anderson,  Scurry    v 1058 

Armstrong  v.  Armstrong 1216 

Armstrong,  In  re  Estate  of  . .  1210 
Art  hand    v.    Farmers    &   Mer- 
chants State  Bank 106 

Ashbj  V.  Manley 113 

Atchison,  Topeka  &  Santa  Fe 

B.  Ck>.,  Bennett  v 1333 

Atkinson,  Sweet  v 645 

Axmear,  MeSpadden  v 547 

B 

Bankers  Loan  &  Trust  Co.  v. 
First  National  Bank  of  Ma- 

pleton 119 

Barber  Asphalt  Paving  Co.  v. 

City   of   Des  Moines    762 

Bartels,   State   v 1060 

Barth    v.   Severson    770 

Baxter  v.  Chandler 407 

Baxter,  In  re  Guardianship  of  407 
Beamer,    Huffman   v 893 


Bennett  v.  Atchison,  Topeka  & 

Santa    Fe    R.    Co 1333 

Bennett  v.  Primer    1233 

Birmingham,  Craver  v 512 

Bladt  V.  Bladt    1344 

Board  of  Supervisors  of  Dallas 

County,  Bpseborough  v.    ...   344 
Poard  of  Supervisors  of  Har- 
rison County,  Plummer  v.  .  .1022 
Boatwright   v.   American   Life 

Insurance   Co 253 

Borough  V.  Minneapolis  &  St. 

L.    R.   Co 12 J6 

Bower,  State  v 713 

Boyer  v.  Emerson 900 

Bradley  v.  Inter-Urban  R.  Co..  1351 

Brett  V.  Brett   '. .   2&2 

Broderick,  State  v 717 

Brotherhood  of  American  Yeo- 
men, Denison  v.    698 

Browman,  State  v 608 

Burgess,  Kock  v 540 

Burghardt  v.  Scioto  Sign  Co.  .   384 

Burgiu,  In  re  Estate  of 898 

Burgin,  In  re  Guardianship  of  917 

Busick   V.   Busick    524 

Busick,  In  re  Will  of 524 

0 

Campbell  v.  Hafeerty  1265 

Capital      City      State      Bank; 

Mantz,  v 572 

Caplan  v.  Reynolds 453 

Carr  v.  Inter-Urban  R.  Co.  . .  501 
Carragher,  Farmers  State  Bank 

of  Rudd  V 832 

Casady,   Crow   v 1357 

Cedar  Rapids  State  Bank,  Hess 

V 685 

Chambers  v.  Everett   49 


VI 


Cases  ICepobted 


Chambers,  Livingston  v 966 

Chandler,  Baxter  v 407 

Charles  v.  Hart 418 

Charles   City  Western   B.   Co., 

Kilby  V 926 

Chicago  Great  Western  B.  Co., 

Hechtman  v 1255 

Chicago,  Bock  Island  &  Pacific 

B.  Co.,  Emerson  v 1386 

Chicago,  Bock  Island  &  Pacific 

B.  Co.,  Pleak  v 1018 

Chicago,  Bock  Island  &  Pacific 

B.  Co.,  Spoo  V 1134 

Churchill,  Hainer  v 1125 

City    of    Des    Moines,    Barber 

Asphalt  Paving  Co.  v 762 

City  of  Des  Moines,  Noble  v.     12 

City  of  Eldon,  Flint  v 845 

City  of  Oskaloosa,  Cratty  v.  .  282 
Claar  Transfer  Co.  v.  Omaha  & 

Council  Bluffs  Street  B.  Co.  124 

Clapp,  Graham  v 1224 

Clarinda  National  Bank  v.  Kir- 

by    .*  786 

Convy,  Hopkins  v 402 

Cooper  V.  Quade 461 

Cotter  V.  Gilman 795 

Cratty  v.  City  of  Oskaloosa..  282 

Craver  v.  Birmingham   512 

Crawford,  Phillips  v 443 

Crow   V.  Casady    1357 

Crum  V.  Emmett 797 

Cutting  V.  Mullaney    800 


Dabelstein  v.  Dabelstein    808 

Dalton    V.  Treinen    1 185 

Daniels  v.  Iowa  City 811 

Davis  v.  Walker  1268 

Davis,  State  v 720 

DcJaeger,    American    Trust    & 
Savings    Bank    of    Waterloo 

V 758 

Delaney,  Shepherd  v 138 


Denison  v.  Brotherhood  of  Am- 
erican  Yeomen    698 

Des   Moines,   City   of.   Barber 

Asphalt  Paving  Co.  v 762 

Des  Moines,  City  of.  Noble  v.  12 
Des  Moines  City  B.  Co.,  Guy  v.  302 
Des  Moines  City  B.  Co.,  Bubin- 

son  V 692 

Des  Moines  City  B.  Co.,  Wal- 
ters  V 196 

Des  Moines  National  Bank  v. 

Eairweather    1240 

Dirgo  V.  Fillenwarth   815 

District  Court  of  Winnebago 
County,  State  ex  rel.  North- 
western Land  &  Colonization 

Co.    V 244 

Dolph  V.  Wortman 1364 

Donhowe,  Marvick  v 214 

Dougherty   v.    Beckler    1195 

Dowling,  Hopper  v 57 

Draker  v.  Iowa  Electric  Co.  . .  1376 

Duden  v.  Dudeu   515 

Duff  V.  Henderson   '.....   819 

Dunwoody  v.  Wood 655 

E 

Edwards  v.  Wagner 822 

Edwards,  Henderson  v 871 

Eells,  Smith  v 1307 

Eldon,  City  of,  Flint  v 845 

Emerson  v.  Chicago,  Bock  Is- 
land &  Pacific  B.  Co 1386 

Emerson,  Boyer  v 900 

Emerson,  In  re  Estate  of  ....  900 
Emmert    v.    Jelsma    &    Holde- 

brand    424 

Emmett,  Crum  v 797 

Erickson  v.  Estate  of  Ericksou  1393 
Estate  of  Armstrong,  In  re  . .  1210 

Estate  of  Burgin,  In  re 898 

Estate  of  Emerson,  In  re  ....  900 
Estate   of   Erickson,   Erickson 

V 1393 

Estate  of  Frederickson,  In  re.   315 


Cases  Reported 


Vll 


Estate  of  Heuberger,  In  re 
Estate  of  La  Grange,  In  re 
Estate  of  McAllister,  In  re 
Estate  of  Paulson,  In  re 
Estate  of  Riee,  In  re  ... 
Estate  of  Spoo,  In  re   . 
Estate  of  Stryker,  In  re 
Everett,  Chambers  v.  . . . 


59 
129 
906 

71 

206 

1134 

64 

49 


Fairweather,  Des  Moines  Na- 
tional Bank    v 1240 

Farmers    &    Merchants    State 

Bank,  Arthaud   y 106 

Farmers  Loan  &  Trust  Co.  v. 

Wright  County    825 

Farmers  National  Bank  of  Os- 

kaloosa  v.  Stanton 433 

Farmers  State  Bank  of  Budd 

V.    Carragher    832 

Federal    Cattle    Loan    Society 

V.  Taylor 837 

Feilsehmidt,  Seott  v 347 

Fiedler  v.  Iowa  State  Travel- 
ing Men 's  Association   287 

Fillenwarth,  Dirgo  v 815 

First  National  Bank  of  Grand 
Meadow  v.  Security  Trust 
&  Savings  Bank  of  Charles 

City 842 

First  National  Bank  of  Maple- 
ton,  Bankers  Loan  &  Trust 

Co.  V 119 

First  National  Bank  of  Bern- 
sen,  Langhout  v 957 

First  NTational  Bank  of  Rock- 
ford,    Allen  V 492 

Fischer,  Orschel  Co.  v 74 

Fisher    v.   Paup   296 

Flint    V.   City  of  Eldon   845 

Flynn,    Wells   v 1322 

Ford  Paving  Co.,  Standard  As- 
phalt &  Refining  Co.  v 682 

Frederick    v.  Frederick   202 

Frederick  son.  In  re  Estate  of  315 


a 

Gaines,  Kladivo  v 943 

Gates  V.  Ives    851 

Gemrieher,  Miller  v 992 

Gilman,   Cotter   v 795 

Gotch,  McMahon  v 1 

Graft,  Kutchera  v 1200 

Graham  v.  Clapp   1224 

Green,  Sutherland  v 711 

Griffiths   V.    Smith    862 

Grinnell  Overland  Co.  v.  Mer- 

'  chants  National  Bank    521 

Guardianship  of  Baxter,  In  re  407 
Guardianship  of  Burgin,  In  re  917 
Guy  V.  Des  Moines  City  R.  Co.  302 


Hagerty,  Campbell  v 1265 

Hainer  v.  Churchill    1125 

Hart,  Charles  v 418 

Havner   v.  Miller   865 

Haydcn  v.  Latch 469 

Headington,  Manley  v 68 

Hechtman    v.    Chicago    Great 

Western    R.   Co 1255 

Henderson  v.  Edwards   871 

Henderson  v.  Maaskant   658 

Henderson,  Duff  v 819 

Hennessey,  Roberts   v 86 

Herbig  v.  Walton  Auto  Co.  . .   394 

Herwehe  v.  Schultz   1280 

Hess    V.    Cedar    Rapids    State 

Bank    685 

Hess  V.  Hess   52 

Heuberger,  In  re  Estate  of  . .     59. 

Highberger,  Adam  v 59 

Hodge  V.  Wellman   877 

Holdorf  V.  Holdorf 887 

Holmes    v.   Kittell    . . . : 315 

Home  Mutual  Insurance  Asso- 
ciation, Johnson  v 535 

Hopkins  v.   Convy    402 

Hopper  V.  Dowling 57 

Hornish  v.  McConnell   308 


VIU 


Cases  Reported 


Uorrabin  &  Go.  v.  McGallum . .  411 

Howard,   State   v 728 

Huffman   v.   Beamer    893 

Hugus,  Began  v 661 

HultSy  Second  National  Bank 
of  New  Hampton  v 353 


Illinois  Central  B.  Co.,  Thomp- 
son V 35 

In  re  Estate  of  Armstrong  ..1210 

In  re  Estate  of  Burgin   898 

In  re  Estate  of  Emerson  ....  900 
In  re  Estate  of  Frederickson  315 
In  re  Estate  of  Heuberger  . .  59 
In  re  Estate  of  La  Grange  . .  129 
In  re  Estate  of  McAllister  . .   906 

In  re  Estate  of  Paulson 71 

In  re  Estate  of  Bice 206 

In  re  Estate  of  Spoo 1134 

In  re  Estate  of  Stryker 64 

In  re  Ouardianship  of  Baxter  407 
In  re  Ouardianship  of  Burgin  917 

In  re  Will  of  Busick 524 

In  re  Will  of  Moore 135 

Incorporated  Town  of  Sibley, 

Meader  v. 1139 

Independent  School  District  of 

Casey,   Valentine   v 1100 

Inter-Urban  B.  Co.,  Bradley  v.1351 
Inter-Urban  B.  Co.,  Carr  v.  . .  501 
Inter-Urban   B.   Co.,  Beynolds 

V 589 

Iowa  City,  Daniels   v 811 

Iowa  Electric  Co.,  Draker  v..  1376 
Iowa    State    Traveling    Men's 

Association,  Fiedler  v 287 

Ives,  Gates  v 851 

J 

Jackson,  Knudson  v 947 

Jameson     v.     Joint     Drainage 
District    No.    3    920 


Jelsma  Sc  Holdebrand,  Emmert 
V 424 

Johnson  v.  Home  Mutual  In- 
surance   Association    535 

Joint  Drainage  District  No.  3, 
Jameson  v 920 

Jones  V.  American  Home  Find- 
ing Association   211 

k 

Kallem,  Mendenhall  v 987 

Kappen,  State  v 19 

Keenan,  Murray  v 998 

Keller,  State  v 740 

Kilby  V.  Charles  City  Western 

B.   Co 926 

Kime  v.  Owens 323 

Kinart  v.  Seabury  Co 937 

Kingsbury,  State  v.  .;....,..  743 
Kirby,  Clarinda  National  Bank 

v 786 

Kittell,  Holmes  v 315 

Kladivo  v.  Gaines 943 

Knudson  v.  Jackson   947 

Kock  V.  Burgess 540 

Kratz  V.  Wolff 328 

Kutchera  v.  Graft   1200 

L 

La  Grange,  In  re  Estate  of  . .  129 
Langhout    v.    First    National 

Bank  of  Bemsen 957 

Latch,   Hayden   v 469 

Lee,  Anderson  v 248 

Leonard,  Oates  v 1004 

Lerch  v.   Morgan    963 

Liberty  Oil  Co.,  Pierce  v.   . . .  1013 
Livingston    v.    Chambers    ....   966 
Lock,  State  Insurance  Co.  v..  1083 
Locomotive  ^Engineers'  Mutual 
Life  &  Accident  Association, 

Thomas  v 1152 

Loomis,  Manchester  v 554 

Lunev  v.  Bollins 969 

Lynch,  Miles  v 219 


Gases  Reported 


IX 


McAllister  v.  McAllister   906 

McAllister,  In  re  Estate  of  . .   906 
McCallum,  Horrabin  &  Co.  v.  441 

McClain,  State  v 750 

McCk>imell,  Hornish  v 308 

McCoy  V.  McCoy   973 

McDunn  v.  Roundy   976 

Mc(7raw,  State  ex  rel,  Wood- 
bury    County     Anti-Saloon 

League  v 1090 

McKenzie  v.  Whetzel 332 

McLaughlin,  Morrison  v 474 

McMahon  v.  Gotch    1 

McMillan   v.   Osterson    983 

McSpadden  y.  Azmear 547 

Maaskant,  Henderson  v 658 

Manchester  v.  Loomis    554 

Mandis,  Young  v 1328 

Manley   v.  Headington   68 

Manley,  Ashby  v 113 

Manska  v.   San   Benito  Land 

Co .1284 

Mantz   V.   Capital   City   State 

Bank 572 

Mapleton   Electric   Light   Co., 

Porter  v .1031 

Marsh,  Messer  v 1144 

Marvick  v.  Donhowe , .   214 

Mason,  Peoria  Tractor  Corpora- 
tion V 228 

Matheny  v.  Matheny 337 

Meader  v.  Incorporated  Town 

of  Sibley 1139 

Mendenhall   v.  Kallem   987 

Merchants      National      Bank, 
Grinnell  Overland  Co.  v.   ..  521 

Messer  v.  Marsh 1144 

Miles  V.  Lynch 219 

Miller  y.  Gemricher 992 

Miller  y.  Paulson 71 

Miller,  Havner  v 865 

Minneapolis  &  St.  L.  B.   Co., 
Borough  v .1216 


Mississippi   Biver   Power   Co., 

Young  V 650 

Mitvalsky  y.  Mitvalsky  8 

Model  Laundry,  Cleaning  & 
Dyeing   Co.,  Benner   y.    ...1288 

Moore  y.  Wyman 135 

Moore,  In  re  Will  of 135 

Moore-Sieg    Construction    Co., 

Quenrud  y 580 

Morgan,  Lerch  y 963 

Morrison  Y.'  McLaughlin    ....  474 

Mullaney,  Cutting  y 800 

Murray  y.  Keenan 998 

N 

Names,  Osgood   v 1227 

National   Fire   Insurance    Co., 

Van  Scoy  y 1318 

National  Pickle  &  Canning  Co., 

Sanitary  Can  Co.  y 1259 

Noble  Y.  City  of  Des  Moines. .     12 

O 

Cakes,  Patterson  y 78 

Gates  Y.  Leonard   1004 

O  'Connor  y.  O  'Connor   339 

Ohlson  Y.  Sac  County  Farmers ' 
Mutual  Fire  Insurance  Asso- 
ciation       479 

Gmaha  &  Council  Bluffs  Street 
R.  Co.,  Claar  Transfer  Co.  v.  124 

Orschel  Co.  y.  Fischer 74 

Osgood  Y.  Names   1227 

Oskaloosa,  City  of,  Cratty  v..   282 

Osterson,  McMillan  y 983 

Overmyer  y,  Overmyer 1011 

Overton,  Powell  y 574 

Owens,  Kime  y 323 

P 

Patten,  State  y 639 

Patterson  y.  Oakes   78 

Paulson,  In  re  Estate  of 71 

Paulson,  Miller  y. 71 


Cases  Reported 


Paup,  Fisher  v 296 

Pels,  Stevens  v 176 

Peoria  Tractor  Corporation  v. 

Mason 228 

Phillips  V.  Crawford   443 

Pierce  v.  Liberty  Oil  Co 1013 

Pleak  V.  Chicago,  Rock  Island 

&  Pacific  R.  Co 1018 

Plummer  v.  Board  of  Supervis- 
ors of  Harrison  County   . . .  1022 
Plymouth*  County  v.  Toppings.  1028 
Porter    v.    Mapleton    Electric 

Light  Co 1031 

Powell  V.  Alitz 233 

Powell  V.  Overton    574 

Primer,  Bennett  v 1233 

Q 

Quade,  Cooper  v 461 

Quan  Sue,  State  v 144 

Quenrud    v.    Moore-Sieg    Con- 
struction Co 580 

B 

Rockier,  Dougherty  v 1195 

Regan  v.  Hugus   661 

Reilly  v.  Taf t  Co 448 

Renner     v.     Model     Laundry, 

Cleaning  &  Dyeing  Co 1288 

Reynolds  v.  Inter-Urban  R.  Co.  589 

Reynolds,  Caplan  v 453 

Rice  V.  American  Baptist  For- 
eign Mission 206 

Rice,  In  re  Estate  of 206 

Ringdahl,  State  v 748 

Roberts  v.  Hennessey   86 

Rollins,  Luney  v 969 

Roseborough  v.  Board  of  Su- 
pervisors of  Dallas  County . .   344 

Roundy,  McDunn  v 976 

Rubinson  v.  Des  Moines  City 

R.  Co 692. 

Ruflf     Drug    Co.     V.     Western 
Iowa  Co 1035 


8 

Sac  County  Farmers'  Mutual 
Fire   Insurance   Association, 

Ohlson    V 479 

San  Benito  Land  Co.,  Manska 

V 1284 

Sanders    Furnace    Co.,    Wrot 

Iron  Heater  Co.  v 413 

Sanitary  Can  Co.  v.  National 

Pickle  &  Canning  Co 1259 

Schaflfner  v.  Shaw   1047 

Schultz,  Herwehe  v 1280 

Scioto  Sign  Co.,  Burghardt  v.  384 

Scott  V.  FeUschmidt   347 

Scurry    v.   Anderson    1058 

Seabury  Co.,  Kinart  v 937 

Seaton,  State  ex  rel,  Hilfiker  v.     81 
Second  National  Bank  of  New 

Hampton  v.  Hults   353 

Security  Trust  &  Savings  Bank 
of  Charles  City,  First  Na- 
tional Bank  of  Grand  Mead- 
ow v 842 

Severson,  Barth  v 770 

Shaw,  Schaflfner  v 1047 

Shepherd  v.  Delaney  138 

Sibley,  Incorporated  Town  of, 

Meader  v.  11 39 

Smith  V.  Bells  1307 

Smith  V.  Waterloo,  Cedar  Falls 

&  Northern  R.  Co 668 

Smith,  Griffiths  v 862 

Sonka   v.  Yonkers    599 

South    Des    Moines    Coal    Co., 

Zenni  v 381 

Spellman,   State   ez  rel,   Stin- 

man  v 1181 

Spoo  V.  Chicago,  Rock  Island 

&  Pacific  R.  Co 1134 

Spoo,  In  re  Estate  of 1134 

Standard  Asphalt   &   Refining 

Co.  V.  Ford  Paving  Co 682 

Stanton,      Farmers      National 

Bank  of  Oskaloosa  v 433 

State  V.  Bartels 1060 


Cases  Reported 


XI 


State   V.    Bower    713 

State  V.   Broderick   717 

State  V.  Browman 608 

State    V.    Davis    720 

State  V.  Howard 728 

State  V.  I^appen  19 

State   V.   Keller    740 

State    V.   Kingsbury   743 

State   V.   McClain    750 

State  V.  Patten 639 

State   V.  Quan  Sue 144 

State  V.  Eingdahl 748 

State  V.  Townsend  362 

State  ex  rel,  Hilfiker  v.  Beaton    81 
State     ex     rel.     Northwestern 
Land  &  Colonization  Go.   v. 
District  Court  of  Winnebago 

County   244 

State  ex  rel.  Stinman  v.  Spell- 
man  .1181 

State  ex  rel.  Woodbury  County 
Anti-Saloon   League   v.   Mc- 

Graw     ; ! .  1090 

State  Insurance  Co.  v.  Lock.  1083 

Stevens  v.  Pels  176 

Stryker,  In  re  Estate  of   64 

Stuart  V.  White   1312 

Sutherland  v.  Green   711 

Swearingen    v.   United    States 

Bailroad  Administration  . . .  1096 
Sweet  V.  Atkinson  645 

T 

Taf  t  Co.,  BeUly  v 448 

Taylor,    Federal    Cattle    Loan 

Society  v 837 

Thistle  Coal  Co.,  Vestal  v.   ..1112 
Thomas    v.    Locomotive   Engi- 
neers' Mutual  Life  &  Acci- 
dent Association 1152 

Thompson    v.   Illinois   Central 

B.  Co 35 

Toppings,  Plymouth  County  v.1028 

Townsend,  State  v 362 

Treinen,  Dalton  v 1185 

• 


Union  Central  Life  Insurance 
Co.,  Youtsey  v 1120 

United  States  Bailroad  Admin- 
istration, Swearingen  v.   . . .  1096 

Unknown  Claimants,  Ament  v.  755 


Valentine       v.       Independent 

School  District  of  Casey   ..1100 
Vanderveer  v.  Warner   1106 

* 

Van  Scoy  v.  National  Fire  In- 
surance  Co 1318 

Vestal  V.  Thistle  Coal  Co.    ..1112 
Vowles  v.  Yakish  368 

W 

Wagner,  Edwards  v 822 

Walker,  Davis  v 1268 

Walters  v.  Des  Moines  City  B. 

Co 196 

Walton  Auto  Co.,  Herbig  v. . .  394 

Warner,  Vanderveer  v 1106 

Waterloo,  Cedar  Falls  &  North- 
ern B.  Co.,  Smith  v 668 

Wellman,  Hodge  v 877 

Wells  V.  Flynn 1322 

Western  Iowa  Co.,  Buflf  Drug 

Co.    V 1035 

Whetzel,  McKenzie  v 332 

White,  Stuart  v 1312 

Whitmer,    Williamson    Heater 

Co.  V 1115 

Will  of  Busick,  In  re 524 

Will  of  Moore,  In  re 135 

Williamson  Heater  Co.  v.  Whit- 
mer    1115 

WolflP,  Kratz  v 328 

Wood,  Dunwoody  v 655 

Wortman,  Dolph  v 1364 

Wright  County,  Farmers  Loan 
&  Trust  Co.  V 825 


Xll 


Cases  Reported 


Wrot  Iron  Heater  Co.  v.  Sand- 
ers Furnace  Co 413 

Wyman,  Moore  v 135 


Yakish,  Vowles  v 368 

Yonkers,  Sonka  v 599 

Young  V.  Mandia 1328 


Young  v.  Mississippi  River 
Power  Co 650 

Youtsey  v.  Union  Central  Life 
Insurance   Co 1120 


Zenni    v.    South    Des    Moines 
Coal  Co 381 


In  Memorum  xiii 

IN  MEMORIAM. . 

FRANK  ROBERTS  GAYNOR. 

CJouRT  convened  at  2  o'clock  P.  M.,  October  18,  1921,  the 
chief  justice  and  all  associate  justices  being  present,  when  the 
following  proceedings  were  had  and  ordered  entered  of  record. 
The  court  announced  that  it  had  convened  for  the  purpose  of 
holding  memorial  services  in  honor  of  the  late  Justice  Prank  R. 
Gaynor. 

Former  Justice  Scott  M.  Ladd  read  the  resolutions  adopted 
by  the  bar  of  the  old  fourth  judicial  district,  as  follows: 

Your  Honors :  The  members  of  the  bar  of  each  county  of 
the  old  fourth  judicial  district  have  adopted  a  memorial  of  the 
life  and  services  of  Frank  R.  Gaynor,  and  this  has  been  ap- 
proved and  ordered  spread  on  the  records  of  the  courts  of  the 
several  counties.  At  the  instance  of  the  lawyers  of  these  coun- 
ties, and,  I  may  say,  representing  the  sentiments  of- the  bar  of 
the  state,  I  am  presenting  this  memorial  to  the  court,  for  such 
action  thereon  as  may  be  appropriate. 

Frank  Roberts  Gaynor,  the  second  son  of  a  family  of  nine 
sons  and  two  daughters,  was  bom  in  Toronto,  Canada,  Septem- 
ber 2,  1852.  He  died  in  Des  Moines,  Iowa,  August  2,  1920.  His 
father,  who  came  from  Ireland,  was  then  a  merchant.  His 
mother  was  bom  in  London,  Canada,  to  which  place  her  father 
had  come  from  England  as  a  missionary. 

The  family  moved  to  Iowa  in  1856,  settling  on  land  in 
Fayette  County.  His  early  education  was  acquired  at  Professor 
Wood's  Academy,  at  Clermont,  Iowa.  Later,  the  family 'moved 
to  Davenport,  where  he  attended  Griswold  College,  finishing 
after  having  taught  school  a  year  at  Atalissa.  In  the  fall  of  1876, 
he  entered  the  law  department  of  the  State  University  of  Iowa, 
earning  his  way,  in  a  large  part,  by  tutoring  students  of  the 
University  in  Latin  and  Greek.  He  graduated  in  the  class  of 
1877,  and  shortly  thereafter  formed  a  partnership  with  John 
T.  Scott,  at  Brooklyn,  Iowa,  where  he  began  the  practice  of  his 
profession.     One  of  the  conditions  of  that  contract  was  that 
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Gaynor  should  have  the  privilege  of  making  at  least  one  address 
to  the  jury  in  every  cause  tried. 

He  was  married  to  Annis  C.  Judd,  daughter  of  the  Rev. 
Emerson  Judd,  November  29,  1879.  For  some  years  he  was  the 
partner  of  John  F.  Talbott. 

In  1885,  he  removed  to  Marshalltown,  where  he  remained 
about  a  year,  and  then  took  up  his  residence  at  Le  Mars,  becom- 
ing a  member  of  the  firm  of  Martin  &  Gaynor.  This  firm  en- 
joyed a  large  and  lucrative  practice.  Gaynor  did  the  trial  work. 
He  overlooked  nothing,  either  in  the  introduction  of  evidence 
or  arguments  to  juries,  which  was  likely  to  influence  results. 
He  began  his  arguments  by  clearly  stating  the  precise  issues  in- 
volved, and,  with  even  greater  clearness,  the  law  bearing  on  the 
issues.  In  so  doing,  his  attitude  was  like  that  of  a  teacher  to- 
ward the  pupils  of  a  class.  He  joined  the  jury,  as  it  were,  in 
ascertaining  the  correct  solution  of  the  controversy.  This  was 
done  by  candidly  and  earnestly,  and  without  any  pretense  at 
oratory,  analyzing  and  comparing  the  evidence,  discussing  the 
credibility  of  ^witnesses,  harmonizing  their  evidence,  in  so  far  as 
possible,  and  finally  marshalling  the  facts,  as  he  contended  they 
were,  in  logical  sequence  to  an  unavoidable  conclusion.  To  the 
court  he  was  absolutely  fair,  indulging  in  no  masked  batteries, 
never  overlooking  the  authorities  against  him,  but  fertile  in 
theories  and  reasons  indicating  their  inapplicability  or  un- 
soundness. 

In  the  fall  of  1890,  Gaynor  was  elected  judge  of  the  fourth 
judicial  district.  His  services  as  nisi  pritis  judge  were  of  a  high 
order.  He  listened  with  patience,  and,  having  heard  the  evi- 
dence, experienced  little  difficulty  in  reaching  the  correct  con- 
clusion. Though  never  filing  written  opinions,  he  reasoned  out 
the  law  and  facts  orally  so  clearly  and  w^ith  such  cogency  that 
most  litigants  were  convinced  of  the  correctness  of  his  judg- 
ments. His  learning,  his  love  of  justice  and  right,  his  marvel- 
ous memory,  his  love  of  companionship,  his  fine  sense  of  humor, 
his  pointed  stories,  and  his  apt  quotations  of  poetry  to  meet 
every  condition,  endeared  him  to  the  bar  and  people  of  the  entire 
district. 

After  22  years  on  the  district  bench,  he  was  elected  a  jus- 
tice of  the  Supreme  Court,  and  served  as  such  from  January  1, 
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1913,  until  his  death,  seven  years  and  nearly  eight  months  later. 
He  came  to  this  of&ce  splendidly  equipped  by  learning,  tempera- 
ment, and  experience  for  the  discharge  of  its  duties.  The  opin- 
ions of  the  court  prepared  by  him  bear  indisputable  evidence  of 
this,  and  also  of  his  mastery  of  pure  English.  Though  the  re- 
citals sometimes  seem  long,  nothing  is  wanting  in  the  discussion 
following.  Clean-cut  thinking  and  forceful,  logical  reasoning, 
with  a  thorough  mastery  of  the  facts  and  the  law  applicable, 
lead  inevitably  to  unavoidable  conclusions.  His  opinions  are 
distinct  contributions  to  our  jurisprudence,  and  will  endure  the 
inevitable  criticisms  of  the  future. 

Judge  Gaynor  was  of  pleasing  personality,  bespeaking  re- 
finement and  culture.  He  loved  books,  but  read  only  the  best. 
He  delighted  in  philosophizing,  and  championed  the  theory  that 
property  beyond  immediate  needs  is  a  hindrance  to  intellectual 
achievement.  He  remembered  poetry  from  reading  rarely  more 
than  once,  and  had  an  exhaustless  supply  for  apt  quotation.  He 
was  a  ripe  scholar  and  a  profound  lawyer.  He  was  of  even  tem- 
per, gentle  and  kind  always,  patient  to  listen  and  wise  to  coun- 
sel, approachable  to  all.  His  death  brought  profound  sorrow  to 
those  who  knew  him  and  loved  him. 

He  is  survived  by  Mrs.  Gaynor,  an  only  daughter,  Mrs.  B. 
B.  Evans,  and  her  sons,  Gaynor  and  Byron  Henry,  in  whom  he 
delighted.  « 

Former  Justice  Ladd  spoke  as  follows : 

I  was  the  presiding  judge  of  the  Plymouth  County  court 
during  the  four  years  Judge  Gaynor  practiced  law  at  Le  Mars, 
was  an  associate  on  the  district  bench  during  the  six  years  fol- 
lowing, and  sat  with  him  throughout  his  service  in  the  Supreme 
Court-  Because  of  these  relations,  I  beg  to  be  indulged  in  add- 
ing^  something  ift  the  way  of  reminiscence,  and  concerning  the 
character  of  the  man  as  I  knew  him. 

In  the  early  80 's,  many  young  attorneys  of  worth  and  am- 
bition settled  in  the  several  counties  of  northwestern  Iowa,  where 
the  development  of  the  resources  of  the  soil  had  barely  begun. 
They  literally  grew  up  with  the  country.  The  associations  of 
those  days  ripened  into  many  friendships  which  remain,  and, 
*'like  the  sun's  eternal  rays,''  will  brighten  on  forever. 
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Judge  Gaynor  reached  Le  Mars  in  the  fall  of  1886,  and  im- 
mediately associated  himself  in  the  practice  of  law  with  Ira  C. 
Martin.  I  first  met  him  in  October  of  that  year,  thirty-five  years 
ago,  when  out  on  the  mission  of  persuading  the  electors  to  take 
a  chance  on  me  as  candidate  for  district  judge,  even  though 
guilty,  as  charged,  of  the  atrocious  crime  of  being  young.  He 
immediately  aligned  himself  with  the  forces  of  law  and  order. 
He  appeared  on  the  side  of  the  prosecution  on  every  important 
case.  He  believed  in  righteousness,  but  without  effusive  demon- 
stration. He  did  the  trial  work  for  the  firm,  and  always  with 
skill  and  rare  ability.  He  cared  nothing  for  money  or  riches, 
save  as  they  met  his  wants.  His  method  of  accounting  for  fees 
received  was  by  tucking  away  each  fee  in  a  separate  pocket,  and 
reporting  to  his  partner,  who  kept  the  books,  upon  discovering 
the  money  later  on.  No  one  ever  questioned  his  integrity.  He 
was  honest  with  his  clients,  fair  with  the  courts  always,  and 
commanded  the  confidence  of  the  entire  community,  and  espe- 
cially and  to  a  remarkable  degree,  that  of  women  and  children. 

Judge  Gaynor  was  elected  district  judge  on  the  democratic 
ticket  in  1890,  and  was  renominated,  four  years  later,  by  the 
convention  of  both  dominant  parties.  Shortly  thereafter,  and 
owing  to  his  party's  attitude  with  respect  to  the  islands  ceded 
by  Spain  to  this  country,  he  espoused  the  cause  of  Republi- 
cflnism.  After  a  service  of  twenty-two  years  on  the  district 
bench,  to  the  entire  satisfaction  of  bar  and  people,  endearing 
himself  to  all,  he  was  elevated  to  the  Supreme  Bench  of  the  state, 
the  lawyers  of  his  district  managing  and  meeting  the  expenses 
of  his  campaign. 

His  record  as  a  judge  of  the  Supreme  Court  is  a  sufficient 
commendation  of  the  value  of  his  seri'ices.  His  relations  with 
his  associates  were  ideal.  He  was  without  bias.  He  was  a 
stranger  to  prejudice.  Pride  of  opinion  was  ^lo  part  of  his 
make-up.  He  was  not  by  nature  aggressive  or  controversial, 
but  was  always  a  profound  searcher  for  the  truth,  and  zealous 
in  the  administration  of  justice,  that  right  should  ever  prevail. 
Of  keen  and  analytical  mind,  he  reasoned  logically  and  unerr- 
ingly. He  expressed  himself  clearly,  and  in  the  purest  English. 
He  enriched  the  jurisprudence  of  the  state.  His  decisions, 
buried  in  the  books,  are  his  monument. 
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With  all  his  excellencies  as  a  public  servant,  however,  his 
better  part  was  his  private  relationship  with  his  fellow  man. 
Property  never  appealed  to  him.  According  to  his  philosophy, 
it  fettered  the  growth  of  intelligence.  At  one  time,  he  had  gath- 
ered enough  of  his  own  poems  to  make  a  volume,  but,  concluding 
that  these  were  lacking  in  originality,  he  ruthlessly  destroyed 
them  all.  He  had  read  and  remembered  the  choice  poems  of  the 
language,  and  keenly  enjoyed  reciting  them,  or  parts  of  them, 
whenever  occasion  warranted  so  doing.  He  remembered  passages 
of  oral  speech  quite  as  well.  I  remember  having  attended  with 
him  a  lecture  by  a  celebrated  orator.  More  than  twenty-five 
years  afterward,  he  recited  accurately  the  first  fifteen  minutes 
of  that  address. 

The  judge  was  a  person  of  gentle  mien  and  refined  man- 
ners, and  of  a  sincere  and  sympathetic  nature.  His  urbane  ad- 
dress and  kindly  face  made  one  feel  confident  in  his  friendship 
and  restful  in  his  presence.  His  heart  was  in  tune  with  the 
highest  ideals,  and  his  mind  seemed  to  dwell  in  the  mountain 
tops,  rather  than  on  the  plains.  The  effect  of  his  personality 
and  presence  was  like  that  of  being  in  a  loftier  altitude. 

**But  breathe  the  air  of  mountains,  and  their  unsurmount- 
able  heights  will  lift  you  to  the  level  of  themselves." 

His  aesthetic  and  poetic  nature  impressed  one  with  the 
thought  that  he  lived  in  the  realm  of  mind  and  spirit;  for  out 
of  the  abundance  of  the  heart,  the  mouth  speaketh.  Ever  ready 
in  conversation  to  confirm  or  ridicule  some  statement  made,  in 
rhythmic  terms  he  would  quote  from  some  favorite  author.  He 
never  seemed  m  a  hurry,  and  always  had  time  for  a  kindly  greet- 
ing or  a  little  chat.  He  seemed  to  enjoy  life  moment  by  mo- 
ment, and  did  not  put  off  his  good  times  for  another  day.  Life 
seamed  full  of  pleasure  to  him,  and  he  would  say  on  cloudy 
days:  **I  never  mind  the  clouds;  I  never  notice  the  weather." 
He  seemed  to  live  above  the  clouds,  and  in  his  sentiments.  He 
impressed  one  with  the  amenities  of  living,  and  was  always  in 
a  delightful  mood.  He  was  sociable  and  unusually  entertaining. 
He  was  unassuming  and  imconventional,  yet  deeply  impressed 
himself  on  all  he  met,  by  his  gracious  manner  and  free  and  open 
conversation.  He  was  of  a  quiet  and  contented  nature,  and 
rather  condemned  the  hurry  and  flurry  of  the  grasping  and 
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selfish  life.  He  was  of  a  literary  and  philosophical  turn  of 
mind,  rather  than  a  man  of  business  affairs.  To  him  **a  ray  of 
beauty  outvalued  a  world  of  utility. ' '  His  love  of  young  people 
and  children  was  confirmed  by  his  intense  interest  in  his  grand- 
children, whom  he  adored  and  loved  to  talk  about.  His  depar- 
ture was  as  quiet  and  unobtrusive  as  was  his  life.  In  the  silence 
of  the  night,  alone  on  his  couch,  his  eyes  were  closed  and  his 
hands  were  folded,  as  his  spirit  soared  out  and  above  the  din 
and  dust  of  time  into  the  realm  of  rest  and  peace  in  the  great 
beyond.  His  memory  wiU  be  kept  in  the  archives  of  our  hearts 
like  rose  leaves  in  an  urn,  a  sweet  incense  in  our  lives,  breathing 
a  benediction  of  blessing  from  the  blissful  shores  of  paradise. 


i  i 


And  when  the  angel  of  shadow 
Rests  her  feet  on  waves  and  shore, 
And  your  eyes  grow  dim  with  watching 
And  our  hearts  faint  at  the  oar, 
Happy  is  he  that  heareth 
The  signal  of  his  release 
In  the  bells  of  the  Holy  City 
And  the  chimes  of  eternal  peace." 


Remarks  by  Mr.  Justice  P.  P.  Paville. 

I  knew  Judge  Gaynor  for  many  years.  It  was  my  good 
fortune  to  appear  before  him  quite  often  while  he  was  on  the 
district  bench,  as  well  as  after  his  elevation  to  this  court.  It 
was  always  a  pleasure  to  be  in  his  court.  His  unfailing  cour- 
tesy, his  eminent  fairness,  and  his  profound  knowledge  of  the 
law  made  him  one  of  the  greatest  trial  judges  of  the  state.  He 
was  the  friend  of  every  member  of  the  bar  who  appeared  before 
him.  As  a  member  of  this  court,  his  breadth  of  learning  in 
literature,  as  well  as  in  law,  made  his  opinions  rank  with  the 
best  that  have  ever  emanated  from  this  tribunal.  He  was  a  great 
lawyer,  a  profound  and  conscientious  jurist,  a  sweet-tempered 
and  lovable  man,  a  sincere  and  faithful  friend. 

Without  a  moment's  warning,  his  frail  bark  floated  peace- 
fully out  upon  '  *  that  boundless  sea  that  has  never  yet  borne  the 
shadow  of  a  returning  sail." 
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The  state,  this  court,  the  bar  have  lost  a  good  citizen,  a 
most  capable  jurist,  a  truly  noble  man. 

Remarks  bt  Mr.  Justice  De  Qraff. 

The  words  spoken  today  in  tribute  to  the  memory  of  our 
dear  friend  Justice  Gaynor  have  been  truly  and  justly  spoken. 
His  life  was  inspirational.  There  are  some  men  who  grip  our 
souls  and  command  our  love  and  respect.  Gaynor  was  one  of 
these  men.  His  life  was  sincere,  and  no  act  of  his  tarnished  the 
purity  of  its  gold.  He  was  a  great  man  with  a  soul  of  simple 
elegance. 

A  just  man,  indeed,  and  his  life,  like  the  poetry  he  loved  so 
well,  was  beautiful.  He  could  have  walked  with  kings,  without 
losing  the  common  touch;  he  did  mingle  with  the  crowd  and 
kept  his  virtues.    His  was  a  life  of  undishonored  years. 

In  this  world's  fight,  he  did  his  part.  He  did  not  fear  to 
pass  the  gates  and  stand  before  his  God.  Perhaps  **  just  a  little 
tired,  waiting  through  the  night  for  the  new  morn  to  be  break- 
ing, clear  and  bright." 

He  made  gentler  this  churlish  world,  and  by  the  immutable 
law  of  the  human  heart,  mankind  is  his  debtor.  His  death,  like 
his  life,  was  peaceful. 

*  *  In  the  silent  hush  of  the  twilight  pale, 
He  slipped  his  moorings  and  sailed  away 
Through  the  purple  shadows  that  darkly  trail 
O'er  the  ebbing  tide  of  an  unseen  bay.'' 

I  first  learned  the  high  esteem  in  which  Judge  Gaynor  was 
held  when  I  held  court  for  him  in  the  Monona  district,  just 
prior  to  his  elevation  to  the  Supreme  Court  of  this  state.  It  was 
a  just  pride  that  the  members  of  the  bar  of  his  district  took  in 
him  and  in  his  promotion.  Later,  it  was  my  privilege  to  know 
him  quite  personally.  He  was  such  a  lovable  person.  No  one 
can  forget  his  greetings  in  his  home,  in  court,  or  wherever  one 
chanced  to  meet  him. 

We  shall  miss  him,  but  his  life  will  ever  be  a  benediction 
to  us  'who  mourn. 
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Remarks  by  Mr.  Justice  Arthur. 

Friends  of  the  late  Justice  Gaynor : 

No  man  among  you  all,  as  I  believe,  realized  more  deeply 
a  year  ago,  and  now  sincerely  feels,  that  there  should  not  have 
been  occasion  for  a  successor  to  the  lamented  Judge  Gaynor  on 
this  bench  for  many  years  hence. 

I  knew  Frank  R.  Gaynor  well  and  intimately  during  all  of 
his  judicial  career.  I  practiced  before  him  at  the  district  bench, 
and  at  this  bar.  His  qualifications  as  a  trial  judge  were  splendid 
— I  never  knew  a  better.  His  demeanor,  judgment,  and  poise 
were  of  the  highest  order.  With  riper  years  and  experience  on 
this  bench  came  to  him  profound  learning  in  the  law,  enriched 
with  fine  native  ability. 

Personally,  he  was  a  most  attractive  man.  Warm-blooded 
he  was,  and  loved  his  fellow  men.  He  was  a  friendly  friend,  and 
was  loved  by  all,  high  and  humble,  rich  and  poor.  His  associates 
in  the  practice  and  on  the  bench  bore  him  unstinted  affection, 
and  their  sorrow  at  his  passing  abides. 

High  and  noble  characteristics  he  possessed,  which  dis- 
tinguished him  from  the  common  run  of  men.  Among  them 
were  his  unusually  kind  and  loving  heart  and  entire  unselfish- 
ness. He  knew  not  dissembling,  and  would  not  tolerate  hypoc- 
risy. He  harbored  no  vain  pride.  His  nature  was  so  fine  and 
superb  as  to  be  even  rare  among  good  men.  He  was  free,  frank, 
and  honest.  His  standard  of  personal  honor  was  the  highest. 
He  maintained  the  loftiest  ideals  in  public  life  and  in  citizenship. 
He  was  a  wide  reader  and  student  of  good  literature.  Espe- 
cially was  he  fond  of  poetry,  and  could  repeat  a  vast  number  of 
poems.    His  melody  will  long  echo  through  these  halls. 

You  were  always  cheered  to  meet  him,  and  he  was  glad  to 
greet  you. 

Remarks  op  Mr.  Justice  Stevens. 

My  intimate  acquaintance  with  Judge  Gaynor  began  when 
I  became  a  member  of  this  court.  His  kindness,  gentleness,  and 
courtesy  at  once  won  me  to  him.  It  was  my  privilege  to  also 
know  him  in  the  closer  intimacy  of  his  home,  for  we  were  much 
together.     It  was  there  that  his  kindness  and  gentleness  were 


In  Mgmoriam  xxi 

best  manifested.  His  happiness  was  supreme  in  the  companion- 
ship and  love  he  bore  his  family  and  grandchildren,  all  of  which 
was  delightfully  reciprocated. 

I  have  rarely  known  a  man  of  such  varied  talents  or  high 
ideals  of  manhood  as  those  possessed  by  Judge  Gay  nor.  He  was 
first  and  above  aU  innately  honest.  There  was  no  deception  in 
his  nature.  He  was  unselfish — ^the  most  unselfish  man  I  ever 
knew.  To  him,  to  do  or  sacrifice  for  others  was  a  privilege.  He 
found  the  joy  of  unselfishness  in  the  doing  for  others,  and  not 
in  the  gratitude  they  bore  him.  He  was  tolerant  in  all  things — 
knew  and  understood  the  frailties  of  his  fellow  man,  but  set  for 
himself  ideals,  from  which  he  never  departed ;  and  yet  his  sym- 
pathy for  the  weakness  and  failure  of  others  was  profound  and 
sincere.  He  was  as  gentle  and  tender  as  a  child,  but  he  never 
shrank  from  stern  duties.  He  had  the  love  and  esteem  of  all 
who  came  in  daily  contact  with  him.  No  intimacy  of  association 
dispeUed  the  charm  of  his  society.  He  was  a  profound  student 
of  human  nature,  of  the  languages,  of  poetry,  and  of  the  classics. 
He  was,  in  the  truest  sense,  a  scholar. 

fie  was  a  great  jurist.  The  science  of  the  law,  with  all  its 
varied  and  complicated  principles,  was  at  his  ready  command. 
He  never  prejsented  an  opinion  for  the  consideration  of  his  asso- 
ciates until  it  had  stood  the  test  of  his  merciless  logic,  and  rested 
upon  sound  principles.  His  opinions  are  marvels  of  clearness 
and  completeness.  He  was  sometimes  criticized  by  the  older  and 
abler  members  of  the  bar  for  the  length  of  his  opinions  and  a 
tendency  toward  repetition.  He  knew  of  these  criticisms,  and 
frequently  said  to  me  that  young  men  just  beginning  their  ca- 
reers, and  who  had  not  yet  acquired  skill  in  the  application  of 
legal  principles,  would,  in  after  years,  read  his  pronouncements, 
and  rise  up  and  call  him  blessed.  No  complication  of  facts  could 
withstand  his  scrutiny,  and  the  extraordinary  analytical  qual- 
ities of  his  mind  enabled  him  to  bring  order  out  of  chaos,  and 
to  make  the  most  obscure  case  as  clear  as  the  simplicity  of  well 
understood  facts  could  make  it. 

The  ruling  passion  of  his  life  was  justice.  He  cared  little 
for  wealth,  and,  in  the  interpretation  and  administration  of  the 
law,  the  human  element  was  always  foremost  in  his  mind. 

He  revered  the  Constitution,  which  to  him  did  not  become 
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decrepit  with  age,  and  his  faith  in  the  great  courts  of  the  land 
was  sublime.  He  was  a  patriot-  He  loved  his  country.  He  was 
a  just  man  and  a  just  judge — ^unselfish,  sympathetic,  and  inspir- 
ing. He  was  not  weary.  The  summons  came  to  him  while  life 
was  filled  with  charm  and  beauty.  If  he  felt  the  warning  dis- 
tress of  the  fatal  malady,  the  pain  and  tragedy  of  death  did  not 
appall  him.  The  serenity  of  his  nature  was  undisturbed.  He 
was  not  afraid.  His  spirit  took  its  flight  while  the  shadows  of 
night  fell  across  his  brow.  Into  what  realms  oJ  light  and  glory 
his  soul  passed  that  morning,  only  our  faith  can  make  us  under- 
stand. He  was  a  noble  man,  a  great  lawyer  and  jurist,  a 
sincere,  sympathetic,  and  affectionate  friend. 

Remarks  by  Mr.  Justice  Preston. 

*' As  a  man  thinketh  in  his  heart,  so  is  he.' ' 

I  shall  mention  an  incident  bearing  on  one  trait  of  Judge 
Gaynor's  character.  He  once  said  to  me  that  one  of  the  things 
in  life  most  worth  while,  and  one  which  gives  one  the  most  hap- 
piness, is  doing  for  others.  That  was  like  Judge  Gaynor.  It 
was  a  dominating  trait  in  his  consciousness:  service;  to  give, 
and  give  unselfishly,  whole-heartedly;  the  thought  of  trying  to 
make  others  happy, — and  in  carrying  out  that  thought  he  was 
but  expressing  outwardly  that  which  was  in  his  heart. 

I  heartily  concur  in  the  resolutions  presented. 

Remarks  by  Mr.  Justice  Weaver. 

When  Judge  Gaynor  came  to  this  bench,  none  of  its  mem- 
bers, except  Mr.  Justice  Ladd,  had  more  than  a  casual  acquaint- 
ance with  him.  We  knew,  of  course,  that  he  had  achieved  an 
excellent  reputation  as  a  la^vyer  and  trial  judge,  and  had  that 
best  possible  certificate  of  character — ^the  enthusiastic  indorse- 
ment and  support  of  the  people  with  whom  he  was  in  most 
familiar  touch.  We  were  all  prepared  to  find  in  him  an  asso- 
ciate competent  to  maintain  the  best  traditions  of  the  court,  but 
none  of  us,  I  think,  anticipated  the  coming  of  one  who  would  not 
only  demonstrate  from  the  outset  his  high  judicial  qualities, 
but  would  also  reveal  a  personality  which  commanded  our  sincere 
and  heartfelt  affection.    He  was  a  man  of  genuine  ability.    He 
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had  a  keen,  analytical  mind,  far  above  the  average.  I  have  met 
many  of  the  strong  and  able  men  who  have  adorned  the  bench 
and  bar  of  this  state,  but  have  known  few,  if  any,  who  could 
surpass  him  in  the  faultless  logic  with  which  he  could  pursue 
his  course  from  a  given  premise  to  a  sound  conclusion.  But 
his  intellectual  and  professional  merits  are  too  well  known  and 
too  well  portrayed  by  others  speaking  on  this  memorial  occasion 
to  justify  me  in  their  repetition. 

That  of  which  I  do  wish  to  speak,  that  which  no  repetition 
can  stale,  is  not  the  lawyer,  not  the  judge,  but  Frank  R.  Gaynor, 
the  man  whose  kindly  face  and  cordial  smile  none  of  us  can 
forget.  In  the  highest  and  best  sense  of  that  good  old  Anglo- 
Saxon  word,  he  was  a  man, — a  man  with  the  courage  to  do  what 
he  believed  was  right,  without  counting  the  cost  to  himself.  His 
heart  was  ever  moved  by  the  cry  of  the  weak  and  the  oppressed, 
and  his  hand  went  out  instinctively  to  the  aid  of  the  unfortunate. 
There  was  in  him  no  taint  of  Pharisaism.  He  despised  the  hypo- 
crite. He  hated  shallow  pretense,  but  was  ready  to  accord  praise 
to  genuine  merit.  With  the  strength  of  a  noble  manhood  he 
combined  in  rare  degree  a  gentleness  like  unto  that  of  woman, 
and  the  tenderness  of  a  child.  Above  all,  and  that  which  com- 
pels the  tribute  of  a  tear  to  his  memory  from  many  eyes,  was 
the  unselfish  and  generous  quality  of  his  friendship  for  those 
so  fortunate  as  to  win  his  confidence.  In  the  service  of  a  friend 
he  knew  no  stint,  no  cold  reservation.  He  was  ready  on  all  Qcca- 
sions  to  spend  and  be  spent  in  the  service  of  others,  and  he  won 
the  unqualified  love  and  respect  of  all  who  came  to  know  him 
for  what  he  was.  On  the  tablet  of  my  memory  are  engraved 
the  images  of  many  friends  who  have  preceded  me  to  the  Great 
Beyond,  and  as  the  flying  years  draw  me  nearer  its  portals,  I 
often  find  myself  passing  them  in  mental  review,  and  in  that 
silent  chamber,  illuminated  by  the  stars  of  Hope  and  Faith, 
there  is  no  face  before  which  I  linger  with  greater  aflEection  or 
deeper  satisfaction  than  that  of  Frank  R.  Gaynor.  He  did  not 
live  to  great  age,  but  his  years  were  well  filled  with  service  to 
his  state  and  to  his  fellow  men.  What  greater  meed  of  praise 
can  be  accorded  to  the  memory  of  any  man  ?  Fortunate  will  it 
be  for  us  who  remain  if,  when  our  summons  comes  and  we  *  *  draw 
the  drapery '  *  of  the  death  couch  about  us,  we  may  be  accounted 
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worthy  of  remembrance  with  him  in  whose  honor  we  are  today 
assembled. 

Remarks  by  Chief  Justice  Evans. 

The  resolutions  now  presented  to  this  court  will  be  adopted 
heartily,  but  with  a  sense  of  great  bereavement  and  of  deep 
sorrow.  They  are  a  very  fitting  tribute  to  Justice  Gaynor,  both 
in  his  likable  personality  and  in  his  high  standing  as  a  jurist. 

Though  I  knew  him  by  reputation  for  many  years,  I  had 
never  come  in  personal  contact  with  him  until  within  a  few 
years  prior  to  his  occupancy  of  a  place  on  this  bench.  My  real 
acquaintance  with  him  began  with  his*  service  here.  It  ripened 
rapidly  into  a  warm  personal  friendship,  which  was  unfed  by 
any  art  or  speech.  He  was  artless,  unpretentious,  and  sincere. 
His  natural  genuineness,  quickened  by  the  spirit  and  sparkle  of 
his  wide-awake  mentality,  permeated  his  personality  like  a  mag- 
net, and  he  drew  friendship  to  himself,  without  motive  or  ulte- 
rior purpose.  That  was  the  draft  by  which  I  was  drawn  and  by 
which  I  was  held  until  the  ** arrow  that  flieth  by  day"  pierced 
my  heart. 

Judge  Gaynor  was  recognized  by  his  associates  on  this  bench 
as  a  jurist  of  the  first  rank.  He  had  the  legal  mind  and  the 
judicial  temperament.  Out  of  the  confusion  of  pleadings  and 
voluminous  evidence,  he  readily  reduced  a  case  to  its  basic 
propositions.  He  was  a  true,  logical  reasoner.  His  legal  mind 
was  quickly  sensitive  to  any  false  note  in  the  reasoning  process. 
He  recognized  it  in  his  own  reasoning  quite  as  readily  as  in  that 
of  another. 

Though  mentally  brilliant,  he  was  not  a  rapid  worker  on 
his  opinions.  He  was  a  plodder,  and  in  his  own  way  worked 
all  the  time.  His  opinions  were  usually  models  of  sound  reason- 
ing. It  is  to  be  conceded  that  they  were  not  always  concise. 
There  is,  indeed,  a  degree  of  prolixity  to  be  found  in  some  of  his 
best  opinions  which  tends  to  obscure  to  the  casual  reader  the 
substantial  merit  of  the  discussion  as  it  bears  upon  the  ultimate 
proposition.  This  characteristic  has  its  own  peculiar  interest. 
It  is  not  a  digression  or  confusion  of  the  substance.  It  simply 
inheres  in  the  style.    In  his  approach  to  an  ultimate  or  deciding 
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proposition,  his  reasoning  habit  drove  him  back  to  the  beginnings 
for  a  starting  point,  and  he  usually  started  with  the  elementary 
law.  He  then  reasoned  forward  to  the  goal.  Though  a  man  of 
fine  literary  attainments,  he  eared  nothing  about  his  own  style 
in  an  opinion.  The  ultimate  proposition  dominated  him.  In 
his  approach  to  it,  he  laid  open  on  the  page  all  his  mental 
processes  in  arriving  at  it.  This  was  partly  the  result  of  mental 
habit,  and  partly  a  method  of  inviting  criticism  from  his  asso- 
ciates, not  only  upon  the  outcome  of  his  reasoning,  but  upon 
the  process  of  it.  Such  a  method,  whatever  its  merit,  must  re- 
sult in  a  degree  of  prolixity.  No  one  could  be  found  with  whom 
it  were  easier  to  discuss  adversely  his  own  opinion.  He  often 
thirsted  for  criticism,  and  never  repelled  it.  I  happen  to  re- 
member one  occasion  that  comes  to  me  in  this  connection.  He 
was  discussing  with  me  one  of  his  own  opinions.  Jocularly  I 
ehided  him  for  going  back  so  far  for  a  starting  point  in  his 
reasoning,  and  suggested  that  his  style  was  somewhat  on  the 
method  of  a  ** running  jump."  His  reply  was,  in  substance, 
that  he  was  not  built  for  a  '' standing  jump." 

In  his  reasoning,  he  never  begged  the  question,  and  never 
declared  his  ultimate  proposition  imtil  he  had  logically  proved 
it.  I  make  bold  to  say  that  for  merit  of  substance,  as  distin- 
goisbed  from  mere  style,  his  opinions  are  seldom  excelled  in  any 
conrt- 

Some  day,  I  trust,  a  Pollock  will  edit  the  **Iowa  Reports," 
and  will  separate  the  kernel  from  husk  and  shell.  Big  kernels 
await  him  in  the  opinions  of  Justice  Gaynor. 

He  had  not  only  the  keen  legal  mind,  but  he  had  to  a  marked 
degree  the  judicial  temperament.  He  was  temperamentally  im- 
partial. In  the  consideration  of  the  occasional  case,  the  mind 
of  the  judge  sometimes  loses  its  equilibrium,  and  finds  itself 
embarrassed  with  a  bias  that  has  preference  in  result,  and  that 
tends  to  become  a  false  weight  upon  the  scales  of  justice.  Happy 
the  judge  whose  temperament  is  an  ever-present  aid  to  his  con- 
science, against  such  deflection  of  judgment.  Such  was  the  tem- 
perament of  Judge  Gaynor.  He  was  anxious  to  reach  correct 
judgment  upon  the  record,  and  indifferent  to  the  result  of  cor- 
rect judgment.  He  was  temperamentally  willing  always  that 
judgment  fall  where  it  would. 
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I  cannot  forbear  to  speak  of  his  modesty.  It  was  not  trucu- 
lent or  self-abasing.  He  estimated  his  own  qualifications  with 
candor  and  self-respect;  but  his  estimate  was  modest,  as  com- 
pared with  the  estimate  of  others.  It  would  surprise  him  to 
know  the  encomiums  that  have  been  showered  upon  his  memory. 

The  members  of  this  court  with  bowed  heart  join  the  mem- 
bers of  the  bar.  in  the  fitting  resolutions  which  have  been  pre- 
sented. It  is  the  order  of  the  court  that  they  be  filed  and  spread 
upon  its  records. 

Prior  to  the  remarks  by  the  members  of  the  bench,  the  fol- 
lowing attorneys  spoke  in  commemoration  of  the  life  and  public 
services  of  the  late  Justice  Gaynor;  Herbert  S.  Martin,  of  Le 
Mars,  son  of  Justice  Gaynor 's  former  law  partner;  E.  C.  Her- 
rick,  of  Cherokee ;  Gerrit  Klay,  of  Orange  City ;  Guy  H.  Struble, 
of  Sioux  City;  Judge  W.  G.  Sears,  of  the  Sioux  City  bench; 
George  H.  Woodson,  of  Des  Moines;  J.  S.  Dewell,  of  Missouri 
Valley. 

Whereupon  the  session  of  the  fuU  bench  was  adjourned. 

W.  D.  Evans,  Chief  Justice. 
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D.  J.  McMahon,  Appellant,  v.  Prank  A.  Gotch  et  al.,  Appellees. 

MOBTOAGES:  Absolute  Deed  as  Mortgage.  An  absolute  deed,  hon- 
estly obtained  on  a  fair  and  approximately  adequate  consideration, 
with  a  naked  option  to  vendor  to  repurchase,  will  not  be  held  to 
be  a  mortgage,  even  though  the  only  consideration  for  the  deed 
is  money  loaned  by  grantee  to  grantor,  when  it  appears  that  the 
parties  mutually  intended  the  absolute  deed  to  act  as  a  satisfaction 
of  the  said  loan  and  of  a  former  deed  admittedly  given  and  held 
as  a  mortgage. 

Appeal  from  Hamilton  District  Court, — H.  E.  Fry,  Judge. 

November  26,  1920. 

Rehearing  Denied  March  11,  1921. 

Suit  in  equity  to  redeem  land  from  an  alleged  mortgage 
which  was,  in  form,  a  quitclaim  deed.  After  trial  upon  the 
merits,  there  was  a  decree  dismissing  the  petition. — Affirmed. 
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Wesley  Martin  and  Martin  &  Alexander,  for  appellant. 

Healy  &  Faville,  Max  Hemingway,  Price  &  Burnquist,  and 
Lovrien  S  Lovrien,  for  appellees. 

Evans,  J. — The  present  defendant  is  the  administratrix  of 
Frank  Gotch,  the  original  defendant.  For  convenience  of  dis- 
cussion, we  shall  treat  Prank  Gotch  as  the  continuing  defendant. 
Prior  to  September  23,  1914,  the  plaintiff  was  the  owner  of  a 
tract  of  land  in  Hamilton  County,  consisting  of  1,065  acres, 
largely  submerged,  and  known  as  Iowa  Lake.  On  that  date,  he 
conveyed  the  same  by  quitclaim  deed  to  the  defendant  Gotch, 
for  a  stated  consideration  of  $45,000.  It  is  now  contended  that 
the  deed,  though  absolute  in  form,  was  mutually  intended  as  a 
mortgage,  and  plaintiff  prays  that  it  be  decreed  to  be  such,  and 
that  he  be  permitted  to  redeem  from  the  same.  At  the  time  the 
deed  was  made,  Gotch  held  a  previous  deed  for  the  same  property, 
under  date  of  September  26,  1913.  This  deed  was  concededly 
mutually  intended  as  a  mortgage.  The  second  deed  purported 
to  terminate  the  mortgage  character  of  the  first  deed,  and  to 
satisfy  the  indebtedness  owed  by  the  plaintiff  to  Gotch,  by  the 
following  paragraph  thereof: 

**The  certain  deed  made  by  D.  J.  McHahon  and  Julia  L. 
McMahon  to  Frank  A.  Gotch  bearing  date  of  September  25, 
1913,  conveying  this  same  land  is  declared  by  the  grantors  herein 
and  by  the  grantee  herein  to  be  in  fact  a  mortgage.  And  the 
indebtedness  which  said  deed  secured  having  been  canceled  and 
satisfied,  this  deed  is  made  for  the  purpose  of  vesting  the  fee 
simple  title  to  the  lands  therein  conveyed  in  Prank  A.  Gotch, 
the  grantee. ' ' 

The  prior  relations  between  these  parties  are  sufiiciently 
indicated  by  the  following  testimony  of  the  plaintiff : 

**My  dealings  with  Frank  Gotch  were  always  of  a  rather 
intimate  and  personal  character.  Our  respective  family  rela- 
tions were  intimate,  cordial  and  friendly.  Our  families  visited 
at  each  others'  homes.  When  Mr.  Gotch  would  go  to  St.  Paul, 
if  I  knew  he  was  there,  I  would  see  him  and  visit  with  him.  Mr. 
Gotch  was  a  wrestler,  the  world's  famous  wrestler.  I  have  at- 
tended wrestling  bouts  when  he  was  a  participant,  and  I  acted 
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in  some  fiduciary  or  confidential  relation  to  Mr.  Gotch  on  occa- 
sions of  that  kind.  •  •  •  In  my  business  relations  with  Mr. 
Gotch,  I  always  found  him  to  be  a  man  of  honor,  truth,  and  in- 
tegrity. I  never  found  him  in  any  degree  tricky,  dishonest,  or 
unreliable." 

The  plaintiff  was  a  resident  of  St.  Paul,  and  a  large  dealer 
in  real  estate.  In  the  course  of  his  experience  as  such,  he  had 
handled  several  hundred  thousand  acres  of  land.  At  the  time 
of  the  transaction  under  consideration,  he  was  the  owner  of 
25,000  or  30,000  acres.  He  was  a  man  of  large  means.  He  first 
borrowed  money  from  Gotch  in  1906.  Later,  loans  were  made 
from  time  to  €ime,  no  part  of  any  of  which  had  ever  been  paid, 
prior  to  the  transaction  here  under  consideration.  On  September 
26,  1913,  when  the  first  quitclaim  deed  was  made,  the  indebted- 
ness owed  to  Gotch  and  the  incumbrances  upon  the  tract  in- 
eluded  in  the  deed  amounted  to  over  $30,000,  the  larger  part  of 
which  was  in  the  form  of  incumbrances.  In  September,  1914, 
Gotch  requested  a  settlement  of  some  kind,  and  negotiations  were 
had  to  that  end,  which  resulted  in  the  deed  of  September  23, 

1914,  and  an  option  agreement  signed  by  Gotch,  offering  to  per- 
mit the  plaintiff  to  repurchase  the  land  on  or  before  August  1, 

1915,  for  the  amount  invested  therein  by  Gotch,  which  was  above 
$42,000,  including  incumbrances  upon  the  property.    This  option 
was  never  exercised  by  the  plaintiff,  although  he  attempted,  dur- 
ing the  period  of  its  existence,  to  procure  a  buyer  at  a  price 
which  would  justify  his  exercise  of  the  option.     Shortly  prior 
to  August  1,  1915,  some  correspondence  ensued  on  the  subject, 
wherein  plaintiff  abandoned  all  claim  to  the  option.    There  was 
no  other  consideration  paid  for  the  deed  in  question,  except  the 
existing  indebtedness  due  to  Gotch*  at  the  time  the  deed  was 
made.     This  is  one  of  the  important  circumstances  upon  which 
counsel  for  plaintiff  relies.    This  is  buttressed  by  the  conceded 
fact  that  the  deed  of  September,  1913,  was  intended  as  a  mort- 
gage, and  by  the  further  fact  that  Gotch  signed  an  option  agree- 
ment, giving  to  plaintiff  the  right  of  repurchase  on  or  before 
August  1st.     These  are  circumstances  of  considerable  weight, 
and,  were  it  not  for  other  features  of  the  record,  would  go  far 
toward  the  establishment  of  plaintiff's  contention.     Equity  is 
zealous  to  relieve  an  embarrassed  debtor  from  the  power  of  his 
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creditor  to  drive  a  hard  and  unconscionable  bargain  within  the 
moment  of  his  helplessness.  But  if,  under  all  the  circumstances 
surrounding  the  parties,  the  transaction  was  a  fair  one,  free  from 
oppression  or  taint  of  fraud,  such  contract  will  receive  the  same 
recognition  as  any  other.  It  is  not  legally  impossible  for  a  debtor 
to  transfer  to  his  creditor  the  mortgaged  property  in  satisfac- 
tion of  the  debt.  The  fact  that  the  first  deed  was  a  mortgage 
loses  much  of  its  probative  effect  as  tending  to  establish  the 
same  cHaracter  upon  the  second  deed,  by  the  further  fact  that, 
after  its  execution,  the  plaintiff  had  incurred  further  indebted- 
ness to  Gotch  to  an  amount  between  $8,000  and  $10,000.  The 
fact  that  the  only  consideration  paid  for  the  second  deed  was  the 
existing  indebtedness  owed  to  Gotch  is  also  dependent  for  its 
probative  effect  upon  the  question  of  value  of  the  property  con- 
veyed. If  the  value  of  the  property  was  largely  in  excess  of  the 
indebtedness,  the  circumstance  becomes  a  strong  one.  If  it  was 
not,  the  circumstance  loses  its  greater  force.  The  real  ultimate 
question  to  be  determined,  however,  is:  What  was  the  real 
mutual  intention  of  the  parties  ? 

On  the  question  of  value,  many  witnesses  were  used  on 
both  sides.  Witnesses  on  behalf  of  the  plaintiff  placed  the  valua- 
tion at  a  range  of  from  $50  to  $70  per  acre.  Those  on  behalf  of 
the  defendant  placed  the  same  at  from  $33  to  $40  per  acre.  All 
agree  that  the  property  was  unsalable.  Large  expense  had  been 
incurred  in  tile  drainage,  but  the  outlet  had  proved  inadequate, 
and  the  enterprise  had  fallen  short  of  success.  Only  130  acres 
thereof  were  capable  of  cultivation.  The  tract  comprised  about 
700  acres  of  peat  lands  of  such  character  as  would  not  produce 
corn.  As  bearing  upon  such  question  of  value,  it  is  proper  to 
consider  that  McMahon  made  a  diligent  effort,  with  the  use  of 
all  his  facilities  as  a  real  estate  agent,  to  find  a  purchaser  at  a 
price  that  would  give  him  any  margin  over  and  above  the  indebt- 
edness. These  efforts  had  continued  from  the  date  of  the  first 
deed  for  a  period  of  nearly  two  years.  After  Gotch  acquired 
the  second  deed,  he  appears  to  have  made  diligent  effort  to  find 
a  purchaser  at  a  price  that  would  pay  him  back  his  investment. 
He  offered  it  at  such  price.  He  tried  to  form  a  syndicate  of  three 
or  four  persons  to  join  him  in  the  ownership  of  the  tract,  with 
a  view  to  improving  it.    His  offer  was  to  put  it  in  at  what  it  had 
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cost  him.  Some  witnesses,  in  r^ponse  to  such  offer,  went  to  see 
the  land.  None  were  tempted  by  it.  We  give  consideration  to 
this  circumstance,  because  of  the  conflict  of  opinion  of  the  re- 
spective groups  of  witnesses  to  value  on  the  opposing  sides.  As 
against  this  circumstance,  it  is  made  to  appear  that,  in  October, 
1915,  Gotch  did  dispose  of  the  land  at  a  consideration  stated  in 
the  deed  of  somewhat  over  $69,000.  This,  however,  represented 
the  inflated  valuations  of  a  mere  trade.  The  consideration  so 
put  in  included  real  estate  in  the  Black  Hills  of  South  Dakota, 
city  lots,  an  icehouse,  horses,  wagons,  and  the  implements  incident 
to  an  icehouse.  The  testimony  is  undisputed  that  the  valuations 
of  such  property  were  inflated  from  five  to  tenfold.  The  con- 
sideration stated  in  the  deed,  therefore,  is  not  persuasive  on  the 
question  of  actual  value,  nor  does  it  render  the  attitude  of  Gotch 
inconsistent  because  it  also  appears  that  he  had  listed  the  laud 
with  a  real  estate  agent 'at  a  price  which  would  only  reimburse 
him,  leaving  to  the  agent  as  a  commission  whatever  excess  he 
could  obtain.  The  agent  negotiated  the  trade  in  question.  The 
trial  court  found  the  valuation  in  accord  with  the  witnesses  for 
the  defendant.  We  think  such  finding  is  consistent  with  all  the 
circumstances  appearing  in  the  record.  So  far,  therefore,  as  the 
question  of  value  is  concerned,  we  find  that  the  existing  indebted- 
ness was  a  fair  price  for  the  land,  and  that  it  was  a  greater  price 
than  Gotch  would  have  given  for  the  land,  if  he  had  been  free 
from  the  entanglement  of  his  loans. 

That  the  real  mutual  intention  of  the  parties  was  that  the 
second  deed  should  operate  as  an  actual  transfer,  not  only  ap- 
pears by  the  express  provisions  of  the  deed,  as  above  quoted,  but 
it  appears  very  clearly  from  the  subsequent  conduct  and  corre- 
spondence of  the  plaintiff  himself.  Up  to  the  time  of  the  execu- 
tion of  the  second  deed,  he  had  continued  in  charge  of  the  land. 
He  rented  it  and  collected  the  rents.  After  the  execution  of  the 
deed,  he  ceased  such  relation.  He  claimed  no  right  or  interest 
of  any  kind,  except  the  right  to  repurchase  under  the  option. 
In  August,  1915,  he  wrote  to  Gotch  the  following  letter : 


(( 


St.  Paul,  Minn.,  August  31,  1915. 
**Mr.  Frank  A.  Gotch,  Humboldt,  Iowa. 
''Dear  Prank: 


6  McMahon  v.  Gotch.  [191  Iowa 

**I  had  a  letter  today  from  Sam  Devenbaugh,  the  renter  on 
the  Hamilton  County  farm,  stating  that  he  had  threshed  his 
oats,  25  acres,  which  turned  out  953  bushels.  He  was  to  give  two 
fifths  (2/5)  of  the  crop,  which  would  amount  to  380  1/5  bushels. 
The  oats  have  been  placed  in  an  elevator  at  Williams.  He  re- 
ports that  the  market  at  the  present  time  is  32^.  You  will  please 
instruct  Devenbaugh  or  the  Elevator  Company  when  you  desire 
to  have  them  sold. 

''The  reason  that  he  sent  this  report  to  me  is  that  I  have 
not  advised  him  of  the  fact  that  I  parted  with  the  title  to  this 
land 'for  the  reason  that  I  didn't  care  to  advertise  the  matter 
any  more  than  is  necessary,  as  I  feel  that  it  undoubtedly  would 
effect  my  credit  and  as  I  need  about  all  of  that  that  I  have  got 
at  the  present  time,  I  am  not  voluntarily  doing  anything  to  make 
it  any  harder  for  myself  than  is  necessary. 

**Are  you  coming  up  to  the  races  on  Saturday!  If  so,  I 
hope  that  I  will  have  an  opportunity  to  see  you. 

**With  kind  regards,  I  am, 

**  Yours  very  truly, 


( < 


D.  J.  McMahon.'' 


Devenbaugh,  referred  to  in  this  letter,  was  the  renter.  After 
the  beginning  of  this  suit,  the  plaintiff  wrote  to  the  widow  of 
Gotch  as  follows : 

**I  certainly  appreciate  the  many  favors  that  I  received 
from  Prank,  and  I  have  never  made  any  statements  to  anyone 
that  were  not  laudatory  of  Frank's  treatment  to  me.  I  simply 
feel  that  we  have  been  looking  at  our  business  transactions  from 
a  different  viewpoint,  and  I  have  always  felt  that  if  we  could 
have  arranged  to  have  discussed  these  matters  personally  that 
we  could  have  arrived  at  a  settlement.  I  can  understand  how 
we  might  honestly  differ  in  reference  to  the  Hamilton  County 
farm,  for  Frank  undoubtedly  was  of  the  opinion  that  when  he 
received  the  second  deed  from  me  to  the  Hamilton  County  farm 
that  the  incident  was  closed  so  far  as  my  having  any  legal  claim 
on  him  was  concerned.' ' 

Considerable  other  correspondence  appears  in  the  record 
which  leaves  no  room  to  doubt  that  McMahon  intended  the  deed 
to  be  a  satisfaction  of  his  indebtedness.    His  indebtedness  was 
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actually  satisfied  both  by  the  statements  contained  in  the  deed 
and  by  the  indorsement  on  the  notes  themselves.    Qotch  could 
not  have  sued  upon  such  indebtedness  thereafter,  nor  could  he. 
have  maintained  an  action  to  declare  the  deed  as  a  mortgage. 
Both  parties  assumed  the  same  attitude  with  reference  to  the 
transaction.    There  was  no  contrapy  suggestion  from  McMahon 
until  about  two  years  thereafter.    He  knew  of  the  transfer  of  the 
land  by  Gotch,  and  knew  of  the  fact  from  Gotch.    He  raised  no 
question  as  to  Gotch 's  right  in  the  matter.    He  asked  Gotch  to 
protect  him  against  a  contract  which  he  had  made  with  his 
tenant  concerning  payment  for  fertilizer.     He  asked  Gotch  to 
require  the  purchasers  to  assume  that  burden.    This  request  was 
complied  with  by  Gtetch.    The  bringing  of  this  suit  was  a  com- 
plete change  of  front  on  the  part  of  McMahon.    Some  point  is 
made  of  the  fact  that  the  option  contract  was  never  signed  by 
McMahon.    There  was  no  occasion  for  his  signing  it.    He  bound 
himself  to  nothing  therein.    He  was  free  at  any  time  to  accept  or 
to  reject.    Some  point  is  made,  also,  upon  the  fact  that  the  option 
contract  was  not  sent  to  him.     It  appears  that  that  paper,  as 
well  as  the  canceled  notes,  was  left  in  the  hands  of  Gotch 's  at- 
torney at  Humboldt,  and  remained  for  some  months  in  his  safe. 
The  explanation  of  the  attorney  is  that  McMahon  had  written 
him  that  he  would  be  at  Humboldt,  and  the  papers  were  held, 
awaiting  his  coming.    The  option  had  been  submitted  to  McMahon 
by  mail  before  it  was  signed  by  Grotch.    He  returned  it  with  his 
approval,  and  it  was  accordingly  signed,  and  he  was  notified 
accordingly.    He  knew  its  contents  at  all  times,  and  acted  upon 
them.     The  option  itself,  duly  executed,  was  actually  sent  to 
him  in  July.    It  does  not  appear  that  he  suffered  any  disadvant- 
age on  account  of  the  custody  of  the  option,  nor  does  he  claim 
any.    When  it  was  delivered,  he  made  no  objection.    On  the  con- 
trary, his  letters  declared  him  as  satisfied  with  the  treatment 
accorded  to  him  by  Gotch.    We  think  the  trial  court  reached  the 
correct  conclusion  upon  the  record,  and  its  decree  is,  accordingly, 
— Affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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• 

Katheeine  T.  MiTVALSKY,  Appellant,  v.  Frank  S.  Mitvalsky, 

,  Appellee.  i 

DIVOBCE:    Failure  to  Appeal  as  Bearing  on  Alimony.    Though  defend- 

1  ant  does  not  appeal  from  a  decree  of  divorce  based  on  a  finding 
of  cruelty,  yet,  on  plaintiff's  appeal  from  the  alimony  provisions, 
he  may  insist  that  his  acts  of  cruelty  do  not  justify  any  larger 
allowance. 

DIVOBCE:    Alimony  in  Proportion  to  Wealth.    Evidence  reviewed,  and 

2  held  that  an  allowance  of  some  $6,600  as  alimony  and  incidental 
charges  was  in  keeping  with  the  property  of  a  defendant  whose 
wealth  totaled  $23,000. 

DIVOBOE:    Financial  Oontrlbntion  by  Wife  to  Husband.    The  amount 

3  which  a  wife  has  definitely  contributed  to  the  wealth  of  her  hus- 
band should  be  given  consideration  in  fixing  the  amount  of  alimony 
to  the  wife.  Held,  in  the  case  at  bar,  that  the  amount  so  contrib- 
uted should  be  added  to  the  allowance  made  by  the  trial  court. 

DIVOBOE:     Insui&cient  Allowance  for  Child.    Evidence  reviewed,  and 

4  held  that  $15  per  month  for  each  of  two  children,  5  and  9  years 
of  age,  is  inadequate,  in  view  of  the  situation  of  the  parents. 

DIVOBCE:     Modi^cation  of  Consent — ^Allowance  for  Child.    An  allow- 

5  ance  for  a  minor  child  may  be  modified,  even  though  the  parties 
had  conseiited  to  such  allowance  in  the  trial  court. 

DIVOBCE:    Order  for  Stated  Period  of  Custody.    An  order  that  a  child 

6  shall  be  in  the  custody  of  plaintiff  until  it  attains  a  stated  age, 
and  thereafter  in  the  custody  of  defendant,  is  not  a  finality.  All 
future  custody  of  the  minor  will  be  controlled  by  the  court. 

Appeal  from  Linn  District  Court, — ^Milo  P.  Smith,  Judge. 

October  2,  1920. 

Rehearing  Denied  March  11,  1921. 

The  appeal  is  by  the  plaintiff.  She  complains  that  the 
allowance  of  alimony  to  her  and  the  provision  for  the  support 
of  the  children  of  the  parties  are  both  inadequate. — Modified  and 
affirmed. 
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Butcher,  Davis  <&  Hambrechi,  for  appellant. 

Redmond  <fe  Stewart  and  Crosby  <&  Fordyce,  for  appellee. 

Salingeb,  J. — I.  If,  as  here,  there  is  no  appeal  taken  fron- 
decree  of  diyorce  because  of  crael  conduct  on  part  of  a  husband,  it 
becomes  settled  there  was  such  cruelty  as  to  warrant  the  divorce. 

Therefore,  on  appeal  of  the  wife  from  the  ali- 

'  to  appeal' M  bear-  mouy  allowance  made  her,  the  husband  may  not 

m«  on  a  mony.     q^^g^j^j^  ^^la^  he  was  guilty  of  cruclty  sufiScient 

to  sustain  the  decfee.  But  why  may  he  not  urge  that  his  con- 
duct will  not  justify  a  larger  allowance  than  was  made?  On  the 
question  of  what  is  proper  alimony,  his  misconduct  is  to  be  con- 
sidered, and  so  is  relative  misconduct  of  the  parties  {Closz  v. 
Closz,  184  Iowa  739)  and  the  relative  physical  condition  and 
financial  ability  and  earning  powers  of  the  parties.  And  ap- 
pellant herself  asserts  that  this  is  so.  And  her  position  is  over- 
whelmingly sustained  by  authority,  by  elementary  law.  See  14 
Cyc.  473,  474,  475.  The  decree  of  divorce  cannot  bar  appellate 
inquiry  into  these  matters.  While  it  settles  there  was  such  mis- 
conduct as  to  justify  a  divorce,  on  appeal  by  the  innocent  party 
for  the  purpose  of  enlarging  the  alimony  allowance,  the  other 
party  may  well  assert  that  the  trial  court  did  not  settle  against 
appeal  appellate  dealing  with  misconduct  as  a  basis  for  allow- 
ing alimony.  And  we  held,  in  Zuver  v.  Zuver,  36  Iowa  190,  and 
Closz  V.  Closz,  184  Iowa  739,  that,  on  the  question  of  alimony, 
all  these  matters  may  be  inquired  into  on  appeal.  We  have  care- 
fully examined  the  record.  There  was  conflict  as  to  the  miscon- 
duct ;  and,  in  considering  this  record,  we  have  made  some  allow- 
ance for  the  fact  that  the  trial  judge  saw  and  heard  the  witnesses 
who  spoke  to  misconduct,  and  still  made  the  allowance  no  larger. 
We  have  taken  into  consideration,  too,  that,  in  this  class  of 
cases,  there  is  a  tendency  to  color  and  exaggerate.  Divorce 
suits,  as  a  rule,  exhibit  the  temper  that  follows  when  husband 
and  wife  become  adversaries.  Closz  v.  Closz,  184  Iowa  739. 
And  on  the  whole,  we  are  unwilling  to  disturb  the  allowance 
made  below  on  the  ground  that  it  should  have  been  larger  be- 
cause of  such  misconduct  of  the  husband  as  the  evidence  proves. 
II.    The  next  inquiry  is  whether  we  should  hold  the  aUow- 
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ance  too  small,  in  view  of  the  financial  standing  of  the  husband. 
On  this  point,  too,  there  is  positive  conflict.    And  we  must  take 

notice,  too,  of  the  fact  that  it  is  usually  quite 

2    Divorce  *  &li~ 

'  mony  in  propor-  difficult  to  ascertain  financial  standing  with  ma- 
wea  .  thematical  certainty.  Appellee  seems  to  have 
no  large  amount  of  cash.  His  possessions  consist  of  property 
and  of  a  business  enterprise.  That  enterprise  may  or  may  not 
prove  profitable.  The  evidence  leaves  it  somewhat  problematic 
what  might  be  realized  for  this  property  in  cash,  if  the  owner  was 
willing  to  put  it  on  the  market. 

We  are  fairly  well  satisfied  that  $23,000  'quite  fairly  repre- 
sents what  the  defendant  is  worth.  He  stands  ordered  to  pay 
$6,000  in  cash;  also,  some  three  hundred  and  sixty  odd  dollars 
for  expenditures  made  before  trial  for  the  support  of  the  chil- 
dren, and  $250  upon  a  note  for  $500,  signed  by  himself  and  his 
wife.  On  considering  ability  to  pay  alimony,  the  trial  court  is 
vested  with  some  discretion,  and  we  are  unwilling  to  interfere 
with  the  allowance  on  the  ground  that  it  is  not  responsive  to  the 
wealth  of  the  defendant. 

III.  As  to  the  relative  state  of  health  of  the  parties,  there 
is  a  claim  the  husband  is  not  physically  well ;  but  there  is  no  evi- 
dence to  support  the  claim.  There  is  evidence  that  the  wife, 
through  an  assault  by  her  husband,  suffered  an  injury  to  the 
coccyx ;  and  we  are  satisfied  that  this  injury  will,  to  some  extent 
at  least,  interfere  with  her  earning  abilities.  But,  on  considera- 
tion of  all  the  evidence  upon  this  point,  we  do  not  feel  warranted 
in  disturbing  the  order  below  on  the  ground  of  the  physical 
condition  of  the  wife. 

IV.  It  is  undisputed  that  the  wife  contributed  $1,500  to 
launching  the  enterprise  in  which  her  husband  has  amassed  what 
he  has.  We  are  satisfied,  too,  that  she  was  a  factor  in  the  finan- 
3  Divorce-  flnan-    ^^^^  succcss  of  the  husband.     While  it  is  true 

b  *'^^£e  to^hus^-^    shc  was  uo  direct  helper  in  his  business,  and  did 
^*"d-  not  work   in   his  office,  she   did  maintain   his 

heme  and  bear  and  rear  his  children;  and  that  is  a  substantial 
contribution  to  the  husband.  The  money  contribution  is  de- 
finitely so.  The  other  help  cannot  be  definitely  measured  in 
dollars  and  cents,  but  still  is  help.  There  was  such  contribu- 
tion  as  that  it  should  be  considered  in  passing  on  the  sufficiency 
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of  the  alimony  allowance.  14  Cyc.  774,  775 ;  Aitchisan  v.  Aitchi- 
8on^  99  Iowa  93,  at  108;  Sesierhen  v.  Sesierhen,  60  Iowa  301. 
We  feel  satisfied  that,  on  account  of  the  contributions  made  by 
the  wife,  the  allowance  is  insufficient.  It  is  but  $4,500,  when  the 
$1,500  advanced  by  her  is  deducted.  And  at  this  point,  we  hold 
that  the  allowance  should  be  raised  from  $6,000  to  $7,500. 

V.  The  two  children  of  the  parties  were,  at  the  time  of  the 
trial,  two  boys,  aged  9  and  5,  respectively.  Their  custody  was 
awarded  the  mother,  and  with  it  went  an  allowance  of  $15  a 

month  for  the  support  of  each  child.    In  a  sense, 
sufficient' allow-     the  defend;&nt  confesses  that  this  is  inadequate, 

snce  for  child.        «  «  ^^i^'l*  •■*•**  ■%  * 

because  he  asserts  that  he  is  willing  on  his  own 
motion  to  provide  more.  He  does  not  seem  to  have  done  so,  to 
any  substantial  extent  at  least.  And  he  is  in  court  resisting  a 
larger  allowance.  At  any  rate,  it  shoidd  not  be  a  matter  of  grace 
in  the  father  to  provide  sufficiently  for  the  decent  maintenance 
of  his  children.  He  has  not  been  divorced  from  his  children. 
We  may  take  judicial  notice  that  the  sum  allowed  is  inadequate. 
Fifteen  dollars  a  month  now  means  very  little  in  purchasing 
power.  We  are  of  opinion  that  the  allowance  should  be  $30  a 
month  for  each  child  until  further  order  of  the  court,  and  that 
this  allowance  should  be  retroactive,  and  begin  on  the  date  of 
the  decree  below. 

We  are  unable  to  see  why  the  fact,  if  it  be  one,  that  the  al- 
«:  r.,,.«»^, Ai     lowance  for  the  children  was,  in  effect,  a  consent 

5.  Divorob:  modi-  ^  ' 

^'nt-^^aiiowMce     <i®cree,  opposes  our  conclusion.     The  necessity 

lor  child.  for  changing  a  consented-to  allowance  may  be  as 

imperative  as  if  the  allowance  were  wholly  the  act  of  the  court. 

VI.  The  court  ordered  that  the  custody  should  change  when 
the  children  respectively  reach  the  age  of  12  years.     That  is 
complained  of,  and  the  argument  is  that  the  court  unduly  en- 
tered the  future,  and  that,  instead  of  decreeing 

^'  Sr^tSed  ^xiod  as  it  did,  it  should  have  ordered  the  custody  to 
of  custody.  remain  with  the  appellant  until  further  order 

of  the  court.  But  the  decree,  in  effect  and  in  law,  does  no  more 
than  to  keep  the  custodial  order  open  to  change;  for,  while  it 
orders  when  the  change  of  custody  shall  take  place,  it  forbids 
neither  a  reconsideration  nor  a  change,  upon  satisfactory  show- 
ing that  there  should  be  a  change.    Though  it  is  the  decree  that 
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the  children  should  be  transferred  from  the  mother  to  the  father 
at  the  time  stated,  it  will  be  open  to  the  court  at  any  time,  on 
proper  showing,  to  change  the  custody  sooner  than  that,  or  to 
postpone  it  beyond  that. 

The  cause  is  remanded  for  action  in  harmony  with  this 
opinion.  The  appellee  will  pay  the  costs  in  this  court,  and  the 
sum  of  $100  to  the  attorneys  of  the  appellant. — Modified  and 
affirmed. 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


A.  E.  Noble  et  al.,  Appellants,  v.  City  op  Des  Moines  et  al.. 

Appellees. 

lilUNIOIPAIi      OOBPOBATIOKS:        Public    .  Improvements — ^Repairs. 

1  Though  the  resolution  and  the  contract  of  a  city  were  for  the  repair 
of  paving  or  patching,  and  part  of  the  work  done  was  in  the  nature 
of  resurfacing,  jurisdiction  was  not  defeated,  so  as  to  render  void 
the  assessments  made  therefor. 

MUKIOIPAIj    C0BP0BATI0N8:      Assessment   of    Benefits — Ohanging 

2  Assessments.  There  being  no  basis  in  the  evidence  for  any  other 
assessment  than  those  confirmed  by  the  district  court  on  appeal,  as 
made  by  a  city  council,  the  Supreme  Court  cannot  make  any  dif- 
ferent assessment,  nor  direct  the  district  court  or  the  city  council 
to  do  so.     . 

MUNICIPAL  COBPOBATIONS:     Assessment  of  Benefits — ^Frand.     On 

3  objection  to  assessments,  fraud  in  the  matter  of  street  paving  can- 
not be  presumed.  Evidence  reviewed,  and  held  insufficient  to  show 
any  fraud. 

Appeal  from  Polk  District  Court. — Joseph  B.  Meyer,  Judge. 

October  2,  1919. 

Rehearing  Denied  March  11,  1921. 

This  is  an  appeal  by  plaintiflfs,  or  objectors,  from  the  action 
of  the  district  court  in  overruling  appellants'  objections  to  pav- 
ing assessments,  and  in  confirming  the  assessment  made  by  the 
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city  council.    The  case  was  tried  as  in  equity.     The  plaintiffs 
appeal. — Affirmed. 

Dale  dt  Harvison,  for  appellants. 

H.  W.  Byers,  Ouy  A.  MUler,  D.  Cole  McMartin,  and  E.  J. 
Kelley^  for  appellees. 

Pbeston,  J. — It  appears  that  Kingman  Boulevard  is  a  resi- 
dence street  in  the  northwest  part  of  Des  Moines,  running  east 
and  west  from  Cottage  Grove  Avenue  to  Forty-fifth  Street.  It 
is  56  feet  wide.  A  curbed  strip  20  feet  wide  in  the  middle  of 
the  street  is  reserved  for  park  purposes,  leaving  18  feet  on  each 
side  of  the  reserved  strip.  The  street  in  question  was  paved 
originally  about  1908,  with  an  asphalt  surface  on  a  concrete 
base.  By  a  new  or  amended  resolution  of  necessity,  four  or  five 
blocks  were  omitted,  so  that  this  case  concerns  property  between 
Twenty-fifth  Street  and  Thirty-first  Street.  In  the  spring  of 
1915,  the  original  paving  had  become  worn  in  places,  and  in 
need  of  repairs,  and  the  council  passed  resolutions  for  repairs  by 
patching,  as  hereinafter  stated.  A  part  of  the  entire  top  surface 
was  removed,  and  repaired  by  a  new  surface,  but  this  was  not 
done  the  entire  distance.  There  was  no  change  or  repair  in  the 
concrete  foundation ;  only  the  old  surface  was  taken  off,  down  to 
the  concrete.  The  amended  resolution  was  passed  May  19,  1915, 
and  readopted  May  26,  1915.  May  19,  1915,  was  fixed  by  the 
council  as  a  time  for  considering  objections  to  said  proposed 
resolution;  but  no  objections  were  filed.  The  contract  was  let 
May  26,  1915.  Bids  were  advertised  for  in  accordance  with  the 
resolution,  and  the  contract  let  and  the  work  begun.  Some  of 
the  property  owners  made  what  appellants  call  informal,  verbal 
objections,  as  the  work  progressed.  As  to  the  character  of  such 
objections,  one  witness  says  that  he  had  some  talk  with  the  parties 
engaged  in  the  work ;  that  there  were  some  workmen  there  with 
their  tools,  picking  up  the  boulevard  at  Twenty-fifth  Street,  and 
he  asked  them  what  they  were  going  ^to  do,  and  they  said  they 
were  going  to  repair  it.  Another  witness  says  that,  while  the 
work  was  being  done,  he  had  a  talk  with  the  overseer  on  the 
job,  who  was  boss  of  the  tearing-up  gang;  that,  when  they 
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commenced  the  work,  he  went  out  and  asked  them  what  they 
were  calculating  to  do,  and  made  objections,  then  telephoned 
down  to  the  city  hall  concerning  it ;  that,  when  witness  was  talk- 
ing with  the  overseer,  and  was  objecting,  the  overseer  said  that 
the  paving  was  worn  out,  and  witness  told  him  that  he  was  mis- 
taken. Witness  concedes,  however,  that,  as  he  puts  it,  there 
were  a  few  bad  places.  We  are  referred  to  the  testimony  of  three 
or  four  other  witnesses  who  made  objections,  but  those  stated 
are  illustrative.  After  the  work  was  completed,  notice  was  given 
of  the  proposed  plat  and  schedule  of  assessments,  and  the  time 
fixed ;  whereupon  appellants  filed  written  objections  in  the  oflSce 
of  the  clerk.  The  objections  were  overruled,  and  the  plat  and 
schedule  of  assessments  were  approved  and  confirmed.  Then 
followed  the  appeal  to  the  district  court. 

1.    This  case  was  inaugurated  at  about  the  same  time  as  the 
case  of  Ellyson  v.  City  of  Des  MaineSy  179  Iowa  882.    The  facts 
and  issues  are  very  similar.    A  considerable  part  of  the  argument 
1  MuNion»AL  ooB-    ^^  *^^®  ^^^^  ^  devoted  to  the  form  of  the  resolu- 
fic15i^p?^ement?:  ^^^^  ^*   ucccssity,   coutract,   ctc,   in  that  such 
repairs.  documcuts  providc  for  repairing  by  patching; 

and  the  claim  is  that  this  was  not  done,  for  that  the  paving  was 
resurfaced.  Different  claims  are  made  and  based  on  this  fact. 
One  claim  is  that  there  was  no  jurisdiction,  and  that  the  assess- 
ments are,  therefore,  void.  Another  claim  is  that  the  contractor, 
by  resurfacing,  abandoned  the  contract,  and  that  there  was  not 
a  substantial  compliance  with  the  contract  and  the  resolutions  of 
necessity,  the  notice,  etc.,  and  that,  therefore,  the  council  should 
not  have  made  the  assessments.  Another  claim  is  that  because 
of  the  resurfacing  instead  of  patching,  and  the  alleged  abandon- 
ment of  the  contract,  and  the  use  of  inferior  materials,  and  the 
negligence  of  the  city  officers,  there  was  fraud  on  the  part  of  the 
contractor,  the  mayor,  and  substantially  all  the  city  oflBcers,  and 
the  council.  All  these  questions,  except  the  question  of  fraud, 
were  considered  and  determined  in  the  Ellyson  case,  and  against 
the  contention  of  appellants ;  and  as  to  all  such  questions  we  ad- 
here to  the  ruling  in  th«  Ellyson  case,  and  we  think  it  is  con- 
trolling on  nearly  all  the  questions  now  presented. 

It  is  thought  by  appellants  that  the  Ellyson  case  is  not  con- 
trolling, because  that  case  was  an  injunction  case,  and  the  instant 
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case  is  an  appeal  to  the  district  court  from  the  action  of  the  city 
council  in  making  the  assessment.  But  the  precise  question  was 
made  there,  as  here,  that,  because  of-  the  form  of  the  resolutions 
of  necessity,  the  contract,  etc.,  the  action  of  the  council  in  making 
the  assessment  was  entirely  void,  so  that  injunction  would  lie. 
The  opinion  in  the  Ellyson  case  recites  that  the  pivotal  point  in 
the  case  was  whether  the  proceedings  of  the  council  were  void.  It 
is  claimed  in  this  case  that,  for  the  same  reason,  the  proceedings 
were  void,  and  that,  therefore,  the  city  council  was  without  juris- 
diction to  make  the  assessment.  The  case  of  Fuchs  v.  City  of 
Cedar  Rapids,  158  Iowa  392,  and  other  cases,  are  cited  and  relied 
upon  by  appellants  as  to  the  distinction  between  resurfacing  or 
reconstruction  and  repairs  by  patching;  but,  as  pointed  out  in 
the  Ellyson  case,  there  has  been  a  change  in  the  statute  since  the 
determination  of  the  Fucks  case.  Since  the  form  of  the  resolu- 
tion of  necessity,  contract,  etc.,  and  the  record,  are  the  same  in 
this  case  as  in  the  Ellyson  case,  we  shall  not  set  out  the  record 
herein,  and  we  shall  attempt  to  abbreviate  this  opinion  as  much 
as  may  be,  as  to  the  points  covered  by  the  EUyson  caSe. 

Tlie  city  council  had  the  power  to  pass  such  resolutions  as 
were  passed,  and,  as  pointed  out  in  the  Ellyson  case,  even  though 
the  work  was  not  done  precisely  in  accordance  with  the  resolu- 
tions, this  does  not  defeat  jurisdiction.  Under  our  prior  holding, 
and  under  the  record  in  this  case,  it  is  shown  without  dispute 
that  every  necessary  jurisdictional  step  was  taken  by  the  coun- 
cil. It  may  be,  as  contended  by  appellants,  that  a  resolution  to 
build  a  sewer  would  not  justify  the  Work  of  paving  thereunder ; 
but  that  is  not  the  situation  here,  as  pointed  out  in  the  Ellyson 
ease. 

2.  There  are  one  or  two  other  points  argued  by  appellant 
which  were  not  in  the  Ellyson  case.  One  of  these  is  that,  under 
Code  Section  839,  the  district  court,  on  appeal  from  the  action 

of  a  city  council,  approving  an  assessment,  has 
'  poKATioMs:  aa-     full  jurisdiction,  and  the  power  to  determine  all 

sessment  of  bene-  ..  ,         ,.  ,,  f  -i-t  n  i 

fite:  changing  aa-  qucstioiis  touchiug  the  Validity  of  such  assess- 

'*"*™^  '  ment,  or  the  amount  thereof ;  also,  to  make  such 

assessment  as  should  have  been  made,  or  direct  the  making  of 

such  assessment  by  the  council.    They  cite  Early  v.  City  of  Fort 

Dodge,  136  Iowa  187,  where  the  assessment  was  reduced  on  ap- 
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peal.  They  cite,  also,  Clifton  Land  Co.  v.  City  of  Des  Moines, 
144  Iowa  625. 

Appellees  do  not  dispute  this  legal  proposition.  We  are  not 
quite  sure  that  we  understand  just  what  appellants'  claim  is  as 
to  this.  We  do  understand,  and  appellants  state  clearly,  that 
they  claim  that  the  assessments  are  entirely  void,  and  that, 
therefore,  no  assessment  should  have  been  made.  If  this  is  all 
there  is  to  it,  then  we  have  no  question  but  that  the  district 
court,  or  this  court  now,  could,  under  the  statute  and  authorities, 
determine  all  questions  touching  the  validity  thereof,  and  set 
it  aside  entirely,  if,  under  the  record  and  law,  that  would  be 
justified.  If,  however,  appellants  make  the  further  claim  that 
the  district  court  or  this  court  has  authority  to  determine  the 
amount  of  the  assessment,  then,  as  to  that,  we  say  that  we  have 
no  doubt  that  there  is  such  power  in  the  trial  court  and  in  this 
court,  provided  there  is  evidence  upon  which  to  base  an  assess- 
ment for  a  different  amount.  If  it  is  the  thought  of  counsel  for 
appellants  that  the  trial  court  or  this  court  should  reduce  the 
amount  of  the  assessment  because  the  cost  of  repairs  by  patching 
would  be  less  than  that  of  resurfacing,  and  that  only  the  amount 
of  the  cost  or  benefits  should  be  assessed,  as  though  the  work  was 
actually  done  by  patching,  then  we  have  to  say  that  appellants 
nowhere  point  out  in  argument  any  testimony  showing  what 
such  cost  or  benefits  would  be,  and  we  discover  no  such  evidence 
in  the  record.  So  that  there  is  no  basis  in  the  evidence  upon 
which  this  court  or  the  district  court  could  make  assessments  in 
any  other  amounts  than  those  fixed  by  the  council.  The  evidence 
seems  to  have  been  directed  more  to  the  condition  of  the  paving 
and  to  questions  of  jurisdiction,  etc. 

There  is  evidence  in  the  record,  and  it  is  argued  by  appel- 
lants, that  it  is  worth  more  to  repair  by  patching  than  to  re- 
surface. But  we  suppose  by  this  is  meant  that  it  would  cost 
more  for  the  same  amount  of  work.  If  appellants  mean  literally 
that  it  would  cost  more  for  patching  than  to  resurface,  then  it 
would  seem  that  appellants  have  no  cause  for  complaint,  so  far 
as  the  amount  is  concerned,  if  it  was  proper  to  make  any  assess- 
ment; but  the  evidence  is  not  directed  to  the  question  as  to 
what  the  cost  would  be  for  the  different  lots,  or  what  the  bene- 
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fits  would  be  if  the  repairs  had  been  made  by  patching.  Since 
there  is  no  basis  in  the  evidence  for  assessments  in  any  other 
amounts,  we  cannot,  of  course,  make  any  different  assessment, 
nor  direct  the  district  court  or  city  council  to  do  so.  We  do  not 
review  in  equity  cases,  and  send  the  matter  back  for  an  entire 
new  trial,  as  in  a  law  action. 

3.  The  alleged  fraud  relied  on  is  that  the  resolution  of 
necessity,  the  notice,  the  contract,  and  the  confirmation  of  the 
assessment,  taken  in  connection  with  the  manner  in  which  the 
.  „  work  was  done,  and  the  alleged  abandonment  of 

3.  MUXIOlPAIi  COR-  '  ^ 

poRATioNs:  M-     the  contract  by  the  contractor,  in  that  he  did  not 

sessment  of  bener  *'  ' 

fits:  fraud.  make  the  repairs  by  patching,  constitute  a  fraud 

upon  plaintiffs ;  also,  that  the  negligence  of  the  council  and  the 
superintendent  of  streets  and  the  city  engineer  constitutes  a 
fraud ;  also,  the  approval  of  the  assessments  by  the  council,  after 
knowledge  of  the  facts.  We  shall  not  refer  again  to  some  of 
these  matters, — that  is,  the  resolution,  notice,  and  that  the  work 
was  done  by  patching,  etc., — ^because  these  have  been  disposed 
of  by  the  prior  discussion  of  such  matters.  Clearly,  there  was 
no  fraud  in  regard  to  those.  It  is  thought  that  the  city  officers 
did  not  give  due  attention  to  the  work  as  it  progressed ;  but  there 
is  no  evidence  of  bad  faith  or  collusion  on  the  part  of  any  of  the 
officers.  It  is  charged  that,  in  the  light  of  subsequent  events, 
there  was  an  understanding  between  the  contractor  and  the 
superintendent  of  streets,  or  the  city  engineer,  that  resurfacing 
was  to  be  done,  instead  of  repairs,  and  that  it  would  be  easy  for 
the  engineer  to  indicate  to  the  successful  bidder  that  he  would 
not  be  called  upon  to  make  inconsiderable  repairs  at  places 
pointed  out  by  the  engineer,  but  that,  instead  thereof,  the  whole 
surface  would  be  removed  and  reconstructed ;  or  that  it  would 
be  easy  for  the  engineer  to  indicate  to  other  bidders  that  the  im- 
provement would  consist  of  repairs  at  places  indicated  by  the 
engineer ;  but  counsel  for  appellants  say  that  whether  any  such 
action  was  had,  they  do  not  know,  except  from  the  acts  of  the 
parties  themselves,  and  they  then  seek  to  draw  the  conclusion 
that  there  was  collusion  and  fraud.    But  the  trouble  about  it  is 
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that  fraud  is  not  presumed,  and  there  is  no  evidence  to  show  that 
any  of  these  things  complained  of  were  done.  It  is  further 
argued  by  counsel  for  appellants  that: 

**When  the  protests  came  before  the  whole  council,  then 
they  were  each  and  all  charged  with  the  duty  to  see  to  it  that 
the  contractor  had,  in  good  faith,  substantially  complied  with 
the  contract ;  that  they  should  have  upheld  the  protests  of  these 
plaintiflfs ;  that,  instead  of  so  doing,  they  approved  these  doings, 
and  made  themselves  particeps  criminis  with  Horrabin,  in  the 
fraud  he  had  perpetrated;  that  they  had  full  power  in  their 
hands  to  protect  the  citizens,  and  refused  to  do  it. ' ' 

But  there  was  no  evidence  of  fraudulent  conduct,  as  in  the 
cited  case  of  Atkinson  v.  City  of  Webster  City,  177  Iowa  659. 
There  is  no  evidence  that  the  council  were  not  acting  in  good 
faith,  and  exercising  their  judgment. 

It  is  also  contended  that  the  contractor  did  not  perfqrm  the 
work  in  a  proper  way,  and  furnish  suitable  material,  as  required 
by  his  contract,  and  that  this  is  evidenced  by  the  fact  that  there 
were  a  few  places  worn  in  the  new  surfacing,  and  within  the 
five  years  covered  by  the  guaranty  in  the  contract  and  the  bond. 
But  we  think  that  the  council  were  justified  in  finding  that  th^re 
was  a  substantial  compliance  with  the  contract,  and  that,  there- 
fore, they  were  authorized  to  make  the  assessments.  As  said  in 
the  Atkinson  case,  supra,  even  though  there  might  be  a  liability 
on  the  bond  for  defects  appearing  in  the  pavement  during  the 
five-year  period,  this  would  not  obviate  the  necessity  for  a  sub- 
stantial compliance  with  the  contract,  before  the  cost  of  the  im- 
provement may  be  assessed  against  the  property.  But  in  the 
Atkinson  case,  it  was  held  that,  under  the  evidence,  there  had 
not  been  a  substantial  compliance  with  the  contract. 

There  may  be  some  other  minor  matters  argued, — ^for  in- 
stance, such  as  that  the  assessment  was  inequitable;  but  these 
have  been  covered  by  the  points  discussed. 

Without  extending  the  opinion  further,  we  reach  the  con- 
clusion that  the  decree  of  the  trial  court  was  right,  and  it  is, 
therefore, — Affirmed, 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Prank  Kappen,  Appellant. 

INDICTMENT  AND  INFORBiATION:    Allowable  Amendment.    An  in- 

1  dietment  charging  the  possession  of  burglar^s  tools,  and  describing 
the  tools  as  "twelve  keys,''  may  be  amended  by  adding  to  said 
description  the  words:  **Made  from  spoons  and  other  implements, 
the  same  being  tools  adapted,  designed,  and  commonly  used  for 
committing  the  crime  of  burglary."     (Sec.  5289,  Code  Supp.,  1913.) 

CBIBdNAIi  LAW:     Former  Jeopardy — Discharge  of  Jury  for  Sickness. 

2  The  jury  may  be  discharged  during  the  course  of  the  trial  when  its 
number  has  been  reduced  by  sickness,  and  the  court  may  forthwith 
impanel  a  new  jury  and  proceed  with  the  trial  anew.  Such  mis- 
trial does  not  place  the  accused  in  legal  jeopardy.  (See.  5388,  Code, 
1897.) 

WITNESSES:     Examination — Nonleadlng  Question.     A  question  is  not 

3  leading  in  form  which  asks  a  witness  what  certain  keys  "could  he 
used  for." 

BUBOLABY:  Fact  of  Possession.     In  a  prosecution  for  having  posses- 

4  sion  of  burglar's  tools,  the  naked  fact  of  possession  is  prima  facie 
shown  by  testimony  that  such  tools  were  found  in  the  defendant's 
dwelling  house,  and  in  a  part  thereof  actually  used  by  him. 

CBIMrN'AIj  IiAW:     Course  and  Conduct  of  Trial — ^Estoppel  to  Deny 

5  Guilty  Intent.  An  accused  who  is  on  trial  for  an  offense  inviolving 
a  specific  guilty  intent,  and  who  succeedji  in  excluding  all  the  State 's 
evidence  tending  to  show  such  guilty  intent,  by  an  admission  of 
record  that  "whatever  act  he  did  do  he  did  designedly,  and  not 
accidentally,"  will  not,  after  conviction,  be  heard  to  say  that  the 
record  is  barren  of  evidence  tending  to  show  such  guilty  intent. 

BXTBaiiABY:     Becent  Burglaries  as  Evidence  on  Intent.    On  the  trial 

6  of  an  indictment  charging  the  possession  of  burglar's  tools  with 
intent  to  commit  a  burglary,  the  State,  as  bearing  on  said  intent, 
may  introduce  testimony  tending  to  prove  recent  burglaries,  and 
that  the  fruits  thereof  were  found  in  the  defendant 's  possession. 

CBmiNAIi    UIW:      Reception    of    Evidence— Admission    Controlling 

7  State's  Evidence.  The  State,  in  its  criminal  prosecutions,  should 
not  be  compelled,  except  under  the  sound  discretion  of  the  court,  to 
accept  the  hypothetical  admission  of  the  defendant  in  lieu  of  evi- 
dence otherwise  admissible,  anything  in  State  v.  Strum,  184  Iowa 
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165,  and  State  v.  Vance,  119  Iowa  685,  to  the  contrary  notwith- 
standing. 

Appeal  from  Story  District  Court. — E.  M.  McCall,  Judge. 

December  16,  1920. 

Rehearing  Denied  March  11,  1921. 

The  defendant  was  convicted  of  the  crime  defined  by  Sec- 
tion 4790,  Code  Supplement,  1913,  viz. :  of  having  burglar's  tools 
or  implements  in  his  possession,  with  intent  to  commit  the  crime 
of  burglary.    He  appeals. — Affirmed. 

J.  F.  Martin,  for  appellant. 

H,  M.  Havner,  Attorney  General,  F.  C.  Davidson,  Assistant 
Attorney  General,  and  Harry  Langland,  County  Attorney,  for 
appellee. 

Evans,  J. — Upon  a  search  of  defendant's  residence,  made 
by  oflScers  on  the  night  of  March  21,  1918,  certain  burglar's 
tools  were  discovered  therein,  consisting  of  12  keys.  He  was 
arrested  the  same  evening,  and  duly  indicted. 

I.  The  original  indictment  described  the  alleged  burglar 
tools  as  *'12  keys."  Later,  the  county  attorney  caused  the  in- 
1.  Indictment  and  dictment  to  be  amended  by  adding  to  this  speei- 
inowawS^m^nd-  ^catiou  the  further  description:  '*Made  from 
™®^*-  spoons  and  other  implements,  the  same  being 

tools  adapted,  designed,  and  commonly  used  for  committing  the 
crime  of  burglary." 

Defendant  complains  that  proper  notice  of  this  proposed 
amendment  was  not  given,  and  that  the  nature  of  the  amendment 
was  such  as  was  not  authorized  by  the  statute.  The  record  dis- 
closes no  lack  of  proper  notice.  The  nature  of  the  amendment 
'  was  just  such  as  comes  within  the  contemplation  of  the  statute 
which  expressly  provides  for  amendment  *'in  the  description  of 
any  person  or  thing  *  *  *  described  in  the  indictment."  Sec- 
tion 5289,  Code  Supplement,  1913 ;  State  v.  Kiefer,  183  Iowa  319. 
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II.  Defendant  moved  for  a  dismifisal  of  the  indictment  on 
the  ground  that  he  had  been  in  previous  jeopardy. 

A  previous  trial  upon  this  indictment  had  been  begun,  by 
the  selection  of  a  jury  and  the  introduction  of  some  evidence, 
2.  ciuMiirAii  law:  ^^^^  oue  of  the  jurors  became  sick  and  unable 
to^Jr^n'S^  to  servei  The  trial  court  gave  the  defendant  the 
for  aieknees.  option,  to  procecd  with  the  trial  to  11  jurors, 
but  his  counsel  took  the  position  that  he  could  not  make  such 
waiver  of  his  rights.  Thereupon,  the  trial  court  entered  of  rec- 
ord a  finding  that  the  trial  had  been  interrupted  by  catastrophe 
and  €iccident,  and  discharged  the  jury  on  that  ground,  and  or- 
dered the  impaneling  of  a  new  jury.  The  proceeding  seems  to 
have  been  in  strict  accord  with  the  statute,  and  defendant's  mo- 
tion was  properly  overruled. 

III.  Langland  testified  as  a  witness  upon  the  trial,  ne 
was  not  a  witness  before  the  grand  jury.  Objections  to  him  as 
a  witness  were  made  upon  that  ground,  and  because  no  proper 
notice  of  his  teiStimony  had  been  served.  The  grounds  thus 
urged  are  not  sustained  by  the  record.  Proper  notice  of  the 
proposed  evidence  of  this  witness  was  served. 

IV.  Some  complaint  is  directed  to  the  instructions  given 
by  the  trial  court.  But  it  does  not  appear  from  the  record  that 
any  exceptions  were  taken  to  any  instruction  within  the  time 
provided  by  statute. 

v.    A  police  officer  was  examined  as  a  witness  by  the  State, 
and  his  attention  directed  to  the  keys  described  in  the  indictment. 
He  was  asked  to  state  what  they  could  be  used  for.    This  ques- 
tion was  objected  to  as  leading,  and  the  objection 
'  ammatioii:  npn-    was  ovcrrulcd.     Thc  witucss  testified,  in  sub- 
ea  mg  ques  on.    g^-^pj^^g^  ^^^  ^j^^y  weve  adapted  to  burglarious 

use  in  the  opening  of  locks.  Complaint  is  now  made  of  this  rul- 
ing. The  ground  of  objection  to  the  question  was  that  it  was 
leading.   It  was  not  leading.    No  other  objection  was  made. 

VI.  The  more  important  question  in  the  case  pertains  to  the 
sufficiency  of  the  evidence  to  support  the  conviction.  The  gen- 
eral grounds  of  objection  to  the  sufficiency  of  the  evidence  are : 
(1)  That  the  State  did  not  prove  that  the  burglar  tools  were  in 
the  possession  of  the  defendant;  (2)  that  it  did  not  prove  that 
such  possession  was  guilty  or  felonious. 
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The  emphasis  of  the  first  ground  of  objection  is  that  the 
keys  were  not  found  upon  the  person  of  the  defendant.  It  was 
undoubtedly  incumbent  upon  the  State  to  show,  as  the  first 

element  of  the  crime  charged,  that  the  defendant 
fact  of  posaes-     was  in  posscssion,  in  a  legal  sense,  of  such  tools. 

siozi* 

The  statute  does  not  require  that  they  be  found 
upon  his  person.  In  a  legal  sense,  a  person  may  be  in  possession 
of  personal  property  without  having  the  same  upon  his  person. 
It  is  sufficient  that  it  be  within  his  dominion  and  subject  to  his 
control.  This  is  the  nature  of  the  possession  exercised  by  owners 
over  the  great  body  of  personal  property. 

It  is  undoubtedly  true,  also,  that  the  State  must  show,  as 
the  second  element  of  the  crime,  that  the  possession  was  guilty 
and  felonious :  that  is  to  say,  that  it  was  with  intent  to  commit 
the  crime  of  burglary. 

Upon  the  trial,  the  State  introduced  evidence  tending  to 
show  defendant's  possession  of  the  burglarious  tools  in  question. 
It  thereupon  rested,  without  introducing  independent  evidence 
of  the  burglarious  intent  of  the  defendant.  The  reason  for  this 
course  will  hereinafter  appear.  We  proceed,  then,  to  consider 
the  first  question:  Did  the  State  introduce  sufficient  evidence 
to  show  possession  in  a  legal  sense,  disregarding  for  the  moment 
the  question  of  the  guilty  or  felonious  character  of  the  possession  1 

As  already  stated,  the  search  and  discovery  by  officers  was 
made  on  March  21,  1918.  These  tools  were  found  in  a  little 
house  which  was  the  home  of  the  defendant  at  the  time  of  their 
discovery.  This  house  had  been  rented  from  the  owner's  agent 
by  this  defendant  personally,  and  the  rent  therefor  had  been 
paid  by  him.  He  and  his  codefendant,  Benton,  had  occupied 
the  same  for  at  least  two  months  prior  to  the  time  of  the  search. 
This  house  is  known  in  the  record  as  No.  1016  Third  Street,  and 
was  located  near  the  Northwestern  depot  at  Ames.  No  occupa- 
tion is  disclosed  for  either  of  such  defendants.  They  were  both 
living  in  this  house  up  to  and  including  the  date  of  the  search, 
though  this  defendant  was  not  present  in  the  house  when  the 
search  warrant  was  served,  about  10  o'clock  at  night.  At  that 
time,  Benton  was  in  the  house  alone.  The  house  thus  occupied 
was  a  small  frame  building,  about  16  feet  wide  and  18  or  20 
feet  long.    It  had  three  rooms  on  the  first  floor  and  two  rooms 
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on  the  second  floor  and  two  rooms  in  the  basement.  The  base* 
ment  rooms  were  separated  by  a  partition  wall  of  hollow  tile. 
The  floor  of  the  basement  was  of  cement.  The  entrance  into  it 
was  by  an  inside  stairway  into  its  east  room.  There  was  no 
outside  stairway.  This  basement  was  in  actual  use  by  defend- 
ant as  a  place  of  storage.  An  inspection  of  the  basement  on 
the  ni^ht  of  the  search  disclosed  an  interference  with  the  sur- 
faces of  the  cement  floor  and  of  the  partition  wall.  A  section  of 
the  cement  floor  had  been  so  cut  as  to  make  it  removable,  and 
a  hole  was  dug  thereunder  and  the  removable  section  restored 
to  its  place.  A  quantity  of  meat  was  found  therein.  In  the  par- 
tition wall  was  a  disconnected  tile.  This  being  removed,  a  piece 
of  newspaper  was  disclosed,  protruding  out  of  the  adjoining 
tile.  This  proved  to  be  a  package  comprising  12  keys  wrapped 
in  a  newspaper.  These  are  the  keys  which  are  described  in 
the  indictment.  They  consisted  of  keys  and  blanks  in  miscel- 
laneous forms,  and  appear  to  have  been  made  from  spoons  and 
knives. 

As  to  the  defendant's  use  of  this  basement,  the  witness 
Oretten,  ex-sheriff,  testified  to  a  conversation  with  the  defend- 
ant on  the  night  of  his  arrest,  as  follows : 

^' A.  I  asked  him  about  a  hole  he  had  dug  in  the  basement, 
and  he  said  he  had  dug  a  hole  to  keep  his  meat  in.  Q.  What 
else  was  said?  A.  There  were  two  rooms  in  the  basement,  and 
he  had  a  big  jar  of  lard  which  I  found  in  one  room,  and  in  the 
other  was  this  hole  dug  in  the  basement.  The  cement  part  had 
been  taken  up,  or  a  hole  dug  under  there,  and  then  this  piece 
of  cement  laid  back  in  there.  He  said  he  dug  that  hole  to  keep 
his  meat  in.  He  called  it  his  ice  box.  Q.  Did  he  say  anything 
about  the  other  room  to  the  east!  A.  He  said  he  had  been 
keeping  it  in  there.  He  had  some  meat  hanging  up  there,  but  he 
said  he  had  to  have  a  cooler  place  for  it. ' ' 

Inasmuch,  therefore,  as  this  property  was  found  in  the  de- 
fendant's dwelling,  actually  occupied  by  him,  and  found  in  a 
part  of  such  dwelling  actually  used  by  him,  we  think  this  was 
suflScient  prima-facie  proof  of  possession,  in  a  legal  sense.  It 
was,  in  fact  and  in  law,  within  his  dominion  and  control,  and 
was,  presumptively  at  least,  in  his  possession.  This  is  not 
saying  that  his  possession  was  guilty  or  felonious.    That  feature 
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will  be  dealt  with  in  the  next  paragraph.  We  only  say  here 
that  this  was  sufficient  presumptive  evidence  of  defendant's  pos- 
session to  go  to  the  jury.  True,  it  was  subject  to  denial  or  ex- 
planation by  the  defendant.  Its  credibility  and  weight  could 
be  put  to  test.  But  this  would  not  affect  its  character  as  prima 
facie  sufficient.  And  this  is  the  argument  that  is  made  against 
this  proof.  It  is  said  that  some  previous  tenant  of  this  house 
may  have  left  the  keys  there;  that  Benton  may  have  put  them 
there ;  that,  in  any  event,  the  defendant  may  have  known  nothing 
about  them.  True  enough.  The  defendant  had  a  right  to 
testify  in  denial  of  any  knowledge  of  the  presence  of  the  keys 
in  his  dwelling.  This  evidence,  if  believed  by  the  jury,  would 
rebut  the  prima-f  acie  evidence  of  possession.  There  was  no  such 
denial;  nor  was  there  any  evidence  of  any  kind  tending  to  ex- 
plain the  presence  of  these  tools  as  not  being  in  the  possession 
of  the  defendant,  though  found  in  his  dwelling. 

We  hold,  therefore,  that,  upon  the  mere  question  of  naked 
possession,  whether  innocent  or  guilty  in  character,  the  finding 
of  this  personal  property  in  the  dwelling  occupied  by  the  de- 
fendant, and  in  a  part  thereof  actually  used  by  him,  is  presump- 
tive evidence  of  his  possession. 

VII.  Proceeding  to  the  second  question :  Was  the  naked 
possession  discussed  in  the  foregoing  paragraph  a  guilty  one} 
Before  the  jury  could  render  a  verdict  of  guilty,  it  must  find 

that  such  possession  on  the  part  of  the  def end- 

5.  Criminal  law:  -xi.    •    4.      j.  t.-  .    j.  .^  ^i_ 

coarse  and  eon-    ant  was  With  mtcut  ou  his  part  to  commit  the 

duct  of  trial:  ea-.  uui  ttt  i-^j«  -j.- 

toppei  to  deny     crimc  of  burglary.     Was  such  a  finding  justi- 
gui     m  g^^^  upon  the  record  here?    First  of  all,  it  is 

to  be  noted  that  the  statute  in  express  terms  provides  '*that  the 
possession  of  such  tools  or  implements  shall  be  presumptive  evi- 
dence of  his  intent  to  commit  burglary."  The  question  of  in- 
tent was  of  the  very  essence  of  the  question  of  guilt.  The  prose- 
cution did   not   rely   upon   the  statutory   presumption   alone. 

Intent  may   be  established   by   circumstances. 

^*  ceTbS^Jikr^     ^or  instance,  suppose  that  the  State  had  pro- 

?Jt|j;^«^^«  ^^      duced  many  articles  found  in  the  defendant's 

possession  in  the  same  dwelling,  and  had  proved 
that  the  same  were  the  fruits  of  recent  burglaries.  Doubtless 
it  would  not  be  claimed,  in  such  a  case,  that  the  evidence  in 
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saeh  form  would  not  be  sufficient  to  sustain  a  verdict  of  guilty. 
But  the  State  introduced  no  evidence  of  that  character.  It 
started  in  that  direction,  but  was  promptly  checkmated  by  an 
admission  entered  of  record  by  the  defendant,  which  requires 
our  consideration.  After  the  jury  had  been  impaneled,  and  the 
court  was  proceeding  with  the  trial,  the  following  proceedings 
were  had.    We  quote  from  appellant's  abstract. 

'' Defendant  moves  the  court  that  there  be  excluded  from 
the  room  the  grips,  the  15  guns,  the  pillows,  number  of  tools, 
of  clothing,  the  bed  clothing,  the  canned  goods,  because  the 
State  is  seeking  in  an  irregular  way  of  convicting  the  defend- 
ant by  prejudice ;  because  one  Kappen  is  upon  trial  on  this  in- 
dictment, and  the  defendant,  in  open  court  and  in  the  presence 
of  the  court  and  jury,  asks  to  have  the  record  show  that  what- 
ever act  this  defendant  himself  committed,  that  the  act  charged 
in  the  indictment,  if  it  was  done  at  all,  it  was  done  designedly, 
and  it  was  not  accidental  or  unintentional  or  through  inad- 
vertence or  mistake;  and  for  that  reason  and  for  the  reasons 
above  stated,  no  kindred  acts  or  crimes  can  be  admitted  in  this 
ease  from  the  one  charged  in  this  indictment,  with  its  three 
amendments. 

''The  State  of  Iowa  resists  the  motion  of  the  defendant  to 
excltide  from  the  court  room  the  articles  which  the  State  pro- 
poses to  introduce  in  evidence  later,  for  the  reason  that,  even 
though  the  defendant  does  admit  that  whatever  act  he  per- 
formed or  did  was  designedly  and  not  by  accident,  yet,  never- 
theless, such  admission  does  not  go  to  the  extent  of  saying  that 
whatever  act  or  acts  were  done  by  the  defendant  were  done  bur- 
glariously, it  being  the  purpose  of  the  State  to  show  by  the 
articles  in  the  court  room  that  the  defendant  has — 

''The  court:  I  think,  Mr.  Langland,  if  you  wish  to  make 
a  statement  with  regard  to  those  matters,  the  jury  should  be 
excluded  from  the  room.    I  will  exclude  the  jury  at  this  time. 

"The  State  further  resists  the  motion  of  defendant  to  ex- 
clude the  articles  from  the  court  room:  (1)  That  defendant's 
admission  does  not  go  to  the  extent  of  admitting  that  whatever 
crimes  he  did  were  done  burglariously;  and  (2)  that  it  is  the 
purpose  of  the  State  to  show,  by  the  articles  here  in  the  court 
room,  that  the  defendant  has  been  guilty  of  a  great  many  differ- 
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ent  crimes  of  burglary,  it  being  the  purpose  of  the  State  to  show 
these  facts,  not  in  an  attempt  to  convict  the  defendant  of  these 
other  burglaries,  but  for  the  sole  and  only  purpose  of  showing 
that  the  particular  tools  and  implements  mentioned  in  the  in- 
dictment and  the  amendments  thereto  were  in  the  possession  of 
the  defendant  with  intent  of  committing  the  crime  of  burglary. ' ' 

The  court  sustained  the  defendant's  motion.  It  is  now 
said,  in  disparagement  of  the  State's  case,  that  there  is  no  evi- 
dence that  the  defendant  knew  that  the  keys  were  where  they 
were  found ;  that  there  is  no  evidence  that  any  stolen  property 
was  found,  and  no  evidence  that  any  of  the  property  found  was 
stolen.  It  devolves  upon  us,  therefore,  to  construe  this  admis- 
sion by  the  defendant,  and  to  declare  its  effect  as  evidence  in 
the  case. 

The  alleged  burglarious  intent  of  the  defendant  might  have 
been  established  by  circumstances,  and  a  wide  range  was  open 
to  the  State  for  that  purpose.  It  was  open  to  the  State  to  prove 
that  the  defendant  had  been  guilty  of  recent  burglaries.  In 
proof  of  such  burglaries,  it  had  a  right  to  show  that  the  articles 
produced  in  court  had  been  found  in  his  possession,  and  that 
they  were  the  fruits  of  recent  burglaries.  The  State  offered  *  *  to 
show  by  the  articles  here  in  the  court  room  that  the  defendant 
has  been  guilty  of  a  great  many  different  crimes  of  burglafry." 
If,  by  the  aid  of  such  evidence,  it  were  proved  that  the  defend- 
ant had  been  guilty  of  recent  burglaries,  there  could  be  no  ques- 
tion of  the  sufficiency  of  the  evidence  to  justify  a  conviction. 
But  the  trial  court  accepted  the  tendered  admission  of  the  de- 
fendant as  covering  that  ground,  and  excluded  the. evidence  in 
advance,  by  sustaining  the  defendant's  motion.  The  argument 
upon  the  sufficiency  of  the  evidence  is  based  upon  the  insuf- 
ficiency of  such  admission  to  cover  the  ground  of  the  guilty 
intention.  The  record  discloses  that  the  defendant's  admission 
was  patterned  upon  our  holding  in  State  v.  Strum,  184  Iowa 
1165.  Counsel  for  defendant  made  the  admission  of  record,  and 
presented  his  motion  to  exclude  the  articles,  with  our  opinion 
in  the  Strum  case  before  him.  The  ruling  of  the  trial  court  was 
in  strict  obedience  to  our  holding  in  that  case.  There  is  no  ma- 
terial distinction  to  be  found,  as  between  the  record  in  the  case 
at  bar  and  the  record  in  the  Strum  case.    The  Strum  case  was 
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a  prosecution  for  the  crime  of  receiving  stolen  goods,  knowing 
the  same  to  have  been  stolen.  For  the  purpose  of  showing 
knowledge,  the  State  introduced  evidence  of  other  transactions, 
involving  the  purchase  by  the  defendant  Strum  of  other  stolen 
property.  For  the  purpose  of  preventing  the  introduction  of 
that  line  of  evidence,  counsel  for  the  defendant  in  that  case  had 
entered  of  record  the  following  admission : 

'  *  Comes  now  the  defendant  in  open  court,  in  the  presence 
of  the  court  and  jury,  and  states  that  whatever  act  he  did  with 
which  he  is  charged,  he  did  it  designedly ;  that  it  was  not  acci- 
dental or  unintentional  or  through  inadvertence ;  and  that  what- 
ever he  did,  he  did  knowingly." 

Because  of  such  admission,  the  defendant  Strum  objected 
to  all  evidence  of  other  transactions  offered  for  the  purpose  of 
showing  knowledge  and  intent.  Such  evidence  was,  however, 
received  by  the  lower  court  over  such  objections.  On  appeal 
by  the  defendant,  we  held  here  that  such  admission  was  effective 
to  preclude  any  further  evidence  on  the  question  of  knowledge 
and  intent.  We  held  expressly  that  the  ruling  of  the  court 
amounted  to  a  ''forciag  of  testimony  into  the  record  wUich  has 
no  right  to  be  there,  except  to  show  that  the  defendant  did  act 
intentionally,  after  he  has  solemnly  admitted  of  record  that  this 
is  so. "  Because  of  the  admission  of  such  evidence  after  the  fore- 
going admission  had  been  made,  we  reversed  the  case. 

Precisely  the  same  kind  of  an  admission  was  entered  of  rec- 
ord in  the  case  at  bar,  and  it  was  entered  for  the  same  purpose 
as  was  that  in  the  Strum  case.  Acting  in  obedience  to  our  hold- 
ing in  the  Strum  case,  the  trial  judge  sustained  the  defendant's 
motion,  and  excluded  the  proposed  evidence,  and  treated  the 
proffered  admission  of  the  defendant  as  fully  covering  the  pur- 
pose for  which  such  proposed  evidence  was  offered.  No  other 
course  was  possible  to  the  trial  judge,  unless  he  had  chosen  to 
ignore  our  holding  in  such  prior  ease.  It  is  now  urged  that  there 
is  no  proof  that  the  proffered  articles  were  stolen.  How  could 
there  be  such  proof,  when  the  State  was  precluded  by  the  ruling 
of  the  court  from  offering  any  evidence  at  all  of  other  trans- 
actions for  the  purpose  of  proving  intent  f  It  is  also  urged  that 
it  was  not  proved  that  the  articles  were  found  in  this  dwelling. 
It  was  not  essential  that  they  should  have  been  found  in  the 
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dwelling.  In  order  to  put  them  in  evidence,  it  would  have  been 
necessary  for  the  State  to  show  that  they  were  the  fruits  of 
recent  burglaries,  and  to  connect  the  defendant  with  the  posses- 
sion somewhere.  But  the  defendant  anticipated  all  such  evi- 
dence, and  proceeded,  by  a  motion  in  advance,  to  exclude  all  evi- 
dence pertaining  to  other  crimes.  We  are  not  unmindful  of  the 
novelty  of  such  practice.  'But  it  was  exactly  the  course  which 
we  sustained  in  the  Sirum  case,  whereby  we  left  the  trial  court 
without  any  latitude  or  discretion.  It  is  proper  criticism  to  say 
that  the  admission  was  an  indefinite  one  and  a  hypothetical  one, 
and  was  open,  doubtless,  to  a  varying  construction.  It  did  not 
admit  the  **act  charged  in  the  indictment."  But  it  did  admit 
the  intent,  in  the  event  that  the  act  charged  were  proved.  The 
only  act  charged  against  the  defendant,  as  distinguished  from 
his  intent,  was  that  he  had  in  his  possession  burglarious  tools. 
If  we  are  correct  in  our  holding  in  the  preceding  paragraph  that 
the  possession  of  the  tools  was  sufficiently  proved,  then  the  in- 
tent charged  was  confessed  by  the  admission  in  the  record.  The 
admission  thus  offered  declared  its  purpose  to  prevent  the  intro- 
duction by  the  State  of  other  evidence  of  guilty  knowledge,  and 
the  defendant  entered  his  objection  to  such  evidence  by  motion 
in  advance.  Though  the  State  had  been  able  to  prove  the  dis- 
covery in  the  possession  of  the  defendant  of  the  fruits  of  a  score 
of  burglaries,  it  could  not,  under  our  holding  in  the  Strum  case, 
introduce  a  line  of  evidence  on  the  subject.  The  defendant, 
through  his  counsel,  availed  himself  of  the  privilege  held  out  to 
him  by  our  pronouncement  in  the  Strum  case,  and  he  must  take 
the  consequences  of  a  consistent  application  of  the  rule  there 
announced.  The  defendant  having  made  a  broad  hypothetical 
admission,  pursuant  to  the  Strum  case,  for  the  purpose  of  limit- 
ing the  field  of  evidence  on  the  part  of  the  State,  and  for  the 
purpose  of  preventing  the  State  from  introducing  evidence  of 
other  transactions,  as  tending  to  prove  knowledge  and  intent, 
such  admission  should  fairly  be  construed  as  admitting  all  that 
such  evidence  would  tend  to  prove.  Where  it  is  incumbent  upon 
the  State  to  prove  an  intent,  evidence  of  other  similar  or  related 
transactions  is  the  most  common  form  of  such  proof.  We  re- 
versed the  Strum  case  because  evidence  of  intent  was  introduced, 
notwithstanding   defendant's   hypothetical   admission.      If   we 
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should  reverse  this  case  on  the  ground  that  the  State  failed  to 
introduce  such  evidence,  we  should  put  upon  the  State  the  doom 
of  a  perpetual  predicament  in  its  prosecutions.  Such  predica- 
ment would  be  not  unlike  that  of  Lincoln's  ox,  impaled  upon  a 
fence,  ''unable  to  gore  in  front  or  to  kick  behind." 

Inasmuch,  therefore,  as  the  admission  of  the  defendant  was 
conclusive  upon  the  State,  and  precluded  the  State  from  intro- 
ducing any  evidence  pertaining  to  the  articles  which  it  produced 
in  court,  and  as  such  was  the  very  purpose  of  the  admission,  it 
follows  that  such  admission  was  necessarily  conclusive  upon  the 
defendant  also,  and  precludes  him  from  saying  that  his  admis- 
sion was  less  effective  than  the  evidence  would  have  been. 

VIII.  We  deem  it  proper  to  say  that  we  do  not  wish  to  be 
understood  as  re-affirming  or  approving  our  holding  in  the 
Strum  case,  184  Iowa  1165,  and  in  State  v.  Vance,  119  Iowa  685, 

preceding  it,  in  so  far  as  the  same  requires  the 

7.    CRIMINAIi   law:        rN  •  •  • 

reception  of  evi-  State,  in  its  prosccutiou,  to  acccpt  the  hypo- 
eontrpuing  thctical  admissiou  of  a  defendant  in  lieu  of  evi- 

dence  otherwise  admissible.  The  majority  of 
the  court  are  not  satisfied  as  to  the  soundness  of  such  holding, 
and  are  disposed  to  take  this  occasion  to  so  declare.  No  admis- 
sion should  be  deemed  to  control  the  sound  discretion  of  the 
court  to  permit  evidence  otherwise  admissible.  Much  less  should 
a  hypothetical  admission  have  such  effect.  The  effect  of  our 
holding  in  the  cited  cases  was  to  permit  the  defendant,  in  effect, 
to  control  the  State's  method  of  proof  by  basing  admission  upon 
a  mere  hypothesis,  without  committing  himself  to  a  direct  con- 
fession of  guilt.  Such  holding  did  not,  of  course,  impinge  upon 
any  right  of  the  defendant  herein,  but  gave  to  him  an  enlarged 
right,  of  which  he  availed  himself.  In  expressing  our  disap- 
proval of  our  former  holding,  we  take  nothing  away  from  the 
defendant  herein.  He  received  the  full  benefit  of  our  pronounce- 
ment in  the  Strum  case,  and  we  only  hold  him  now  to  his  own 
admission  in  the  form  in  which  he  chose  to  make  it. 

It  is  our  conclusion  that  the  course  adopted  by  the  trial 
court  was  precisely  that  which  was  selected  by  the  defendant 
through  his  counsel,  and  he  has  no  just  ground  of  complaint. 
The  judgment  below  is,  therefore, — Affirmed. 
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Weaver,  C.  J.,  Ladd,  Preston,  Stevens,  and  Arthur,  JJ., 
concur. 

Salinger,  J.  (dissenting).  I.  On  the  question  whether 
certain  testimony  was  rightly  received  over  objection,  it  seems 
to  me  it  is  not  material  that  objections  made  to  other  testimony 
were  sustained.  Surely,  correct  rulings  excluding  testimony 
do  not  cure  erroneous  rulings  in  receiving  testimony.  Among 
other  things,  the  following  testimony  was  admitted  on  part  of 
the  witness  Eelso:  He  had  stated  that  he  had  been  a  member 
of  the  police  force  in  Ames  for  something  like  two  years.  Over 
objection  that  it  was  incompetent,  irrelevant,  and  immaterial, 
he  added  that,  during  that  time,  he  had  had  experience  with  tools 
used  in  the  commission  of  the  crime  of  burglary.  After  a  ques- 
tion such  as  is  about  to  be  set  forth  had  not  been  permitted  to 
be  answered,  because  it  was  leading  in  form,  the  witness  was 
asked  this : 

*'I  will  ask  you  whether  or  not  those  keys  are  such  as  are 
commonly  used  by  people  in  legitimate  ways." 

Objection  was  made  that  this  was  leading,  suggestive,  in- 
competent, irrelevant,  and  immaterial,  and  because  it  invades 
the  province  of  the  jury,  and  is  a  conclusion.  Objection  being 
overruled  under  due  exception,  the  witness  answered :  * '  In  my 
judgment  they  are  not."  Defendant  unsuccessfully  moved  to 
strike  out  this  answer,  on  substantially  the  same  grounds  that 
were  interposed  to  the  question.  The  \iatness  was  next  asked: 
**For  what  purpose  are  said  keys,  then,  used?"  Like  objection 
was  made,  and  this  time  sustained,  on  the  expressed  ground  that 
the  testimony  was  incompetent;  that  no  foundation  had  been 
laid;  and  **that  there  is  no  showing  he  knows  what  they  are 
used  for,  and  the  objection  is  sustained  for  that  reason."  The 
next  inquiry  of  which  I  think  complaint  may  justly  be  made 
was  this : 

**  Examine  these  exhibits,  and  state  whether  or  not  you 
know  what  those  tools  are  designed,  adapted,  and  commonly 
used  for." 

Objections  similar  to  the  ones  already  set  forth  were  made, 
and,  under  exception,  overruled.  But  this  time  the  answer  was 
harmless.    Then  came  the  question  asking  the  witness  to  state, 
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"What  these  tools  are  commonly  used  fort"  Like  objection 
was  made,  among  others,  that  the  witness  is  asked  for  a  con- 
cliision  and  opinion ;  that  this  invades  the  province  of  the  jury, 
they  being  the  ones  to  determine  for  what  purpose  they  can  be 
used.  The  witness  answered:  **They  are  used  commonly  for 
the  purpose  of  burglarizing."  The  motion  to  strike  this  out 
for  the  same  reasons  was  overruled.  Then  came  another  ques- 
tion, which  was  ruled  out  on  the  express  ground  that  it  was 
leading  in  form.  It  was  then  restated  as  follows:  ** State  what 
these  tools  might  be  used  for."  Objection  was  made  that  this 
was  leading,  incompetent,  irrelevant,  and  immaterial;  that  it 
asked  for  a  conclusion  and  opinion,  and  invaded  the  province 
of  the  jury,  **  which  were  the  ones  to  determine  for  what  pur- 
pose they  can  be  used."  This  was  overruled,  with  the  statement 
that  **he  may  answer  if  he  knows;"  and  the  witness  answered, 
* '  Burglarizing. ' ' 

The  witness  Gretten  said  that,  while  acting  as  sheriff,  he 
learned  to  know  the  tools  and  implements  commonly  used  for 
burglaries  and  in  the  commission  of  burglaries.  Over  apt  ob- 
jection, including  the  one  that  this  was  not  a  question  for  expert 
evidence,  but  one  for  the  jury,  he  was  asked  to  say  **what  these 
exhibits  are  adapted,  designed,  and  commonly  used  for."  He 
answered,  ** Burglarizing." 

Kelso  was  thus  allowed  to  say  that,  in  his  judgment,  the 
keys  in  question  were  not  such  as  are  commonly  used  by  people 
in  legitimate  ways.  He  was  allowed  to  say  that  these  keys  were 
tools  **used  commonly  for  the  purpose  of  burglarizing."  He 
was  allowed  to  answer  a  question  as  to  **what  these  tools  might 
be  used  for,"  by  answering,  ** Burglarizing."  For  some  reason, 
while  this  was  permitted  as  to  Kelso,  the  witness  Gretten  was 
not  allowed  to  say  '*what  these  exhibits  might  be  used  for." 
He  was,  however,  permitted  to  say  that  the  keys  '*were  adapted, 
designed,  and  commonly  used  for  burglarizing." 

I  cannot  escape  the  conclusion  that  this  testimony  was  im- 
properly received.  If  it  was  matter  of  expert  knowledge,  it  is 
my  opinion  the  witnesses  had  not  qualified  themselves  to  speak. 
If,  on  the  other  hand,  the  matter  inquired  about  was  one  of  com- 
mon knowledge,  then  it  was  not  to  be  spoken  to  by  an  expert, 
no  matter  how  well  qualified  generally ;  and  it  was  for  the  jury 
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to  answer  for  itself  the  questions  that  had  been  propounded  to 
these  witnesses. 

1-a 

It  is  suggested  that  no  advantage  can  be  taken  of  these  rul- 
ings, because  of  lack  of  formal  presentation  on  appeal.  I  am 
inclined  to  think  the  rules  of  presentation  were  sufficiently  com- 
plied with.    In  the  fifth  assignment,  it  is  said : 

**  Defendant  complains  that  the  court  erred  in  allowing  the 
witness  EeLso  to  testify  that  the  keys  *were  such  instruments 
and  tools  as  were  commonly  used  to  commit  the  crime  of  bur- 
glary.' "  (See  pages  8,  9,  10,  11,  and  12  of  appellant's  ab- 
stract.) 

The  witness  Gretten  was  asked  the  same  questions  as  to 
what  these  keys  are  commonly  used  for,  and  for  what  purpose 
they  could  be  used.  (See  pages  21  to  23  of  appellant's  abstract.) 
In  the  argument  upon  these  assignments^  it  is  said : 

**In  allowing  the  expert  evidence  of  the  witness  Kelso  to 
testify  that  the  keys  were  made  from  certain  materials,  and  in 
further  allowing  said  witness  to  testify  that  they  were  such  in- 
struments and  tools  as  were  commonly  used  to  commit  the  crime 
of  burglary,  •  ♦ '  *  an  examination  of  these  questions,  par- 
ticularly  with  this  witness  Kelso,  seems  to  counsel  to  be  abso- 
lutely and  unconditionally  unfair  and  prejudicial,  because  it 
has  invaded  the  province  of  the  jury.  The  fact  that  a  man  has 
been  on  the  police  force  and  worn  a  star  and  a  police  helmet 
for  a  couple  of  years,  who  was  before  that  a  commoti  day  laborer, 
that  he  should  have  an  expert  knowledge  way  beyond  the  com- 
mon observation  and  experience  of  men  of  real  business  affairs, 
such  as  we  have  in  a  country  jury,  we  think  is  crowding  the 
mourners  a  little  too  hard.  •  *  *  To  say  to  us  that  he  was 
qualified  to  say  that  these  'are  tools  which  are  commonly  used 
by  burglars'  is  absolutely  wrong.  •  •  •  The  jurj'^  could  tell 
as  well  for  what  purpose  these  were  adapted." 

Concede  that,  if  the  rules  of  presentation  are  in  no  wise 
relaxed,  it  is  probably  true  that  this  assignment  technically  does 
not,  in  specific  words,  cover  all  that  is,  in  fact,  erroneous.  But 
be  that  as  it  may,  we  have  frequently  relaxed  the  strictness  of 
the  rules  of  presentation  in  aid  of  liberty,  and  I  can  see  no  good 
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reason  why  an  exception  should  be  made  in  this  case.  We  have 
so  waived  in  State  v,  Walters,  178  Iowa  1108,  and  in  State  v. 
McAninch,  172  Iowa  96,  at  99. 

II.  The  majority  holds  that  finding  of  burglar's  tools  hid- 
den in  a  tile  at  the  top  of  a  kitchen  wall  in  a  large  basement 
which  has  two  rooms  raises  a  presumption  which  sends  to  the 
jury  the  question  whether  these  tools  were  in  the  possession  of 
one  who  is  a  tenant  and  the  successor  of  other  tenants,  and 
where  others  were  in  possession  of  the  building  with  him,  and 
had  present  opportunity  so  to  hide  the  tools  where  they  were 
hidden.  If  that  be  sound,  then  the  same  presumption  must 
exist,  and  send  the  question  of  guilty  possession  to  the  jury, 
where  two  men  rent  a  farm,  and  burglar's  tools  are  later  found 
buried  under  the  soil  of  the  farm.  It  is  no  answer  to  say  that 
the  finding  of  liquor  in  possession  of  defendant  raises  a  presump- 
tion that  he  kept  same  for  an  unlawful  purpose.  That  is,  to 
begin  with,  a  statute  provision.  In  the  next  place,  the  statute 
presumption  arises  when  the  liquors  are  found  in  possession, 
and  the  statute  does  not  «ay  what  constitutes  such  possession. 
In  other  words,  whatever  may  be  the  rule  where  such  tools  are 
found  in  the  possession  of  a  party,  that  does  not  settle  that  find- 
ing these  tools  in  this  hollow  tile  constitutes  finding  them  in 
possession  of  this  tenant. 

Nor  is  it  an  answer  that  a  presumption  of  guilt  arises  from 
recent  possession  of  stolen  property.  The  rule  creating  such 
presumption  also  fails  to  define  what  is  possession  and  presup- 
poses possession;  and,  as  there  is  no  way  of  telling  from  the 
evidence  when  these  keys  were  placed  in  the  tile,  therefore  there 
is  no  evidence  that,  if  there  was  possession,  it  began  soon  after 
the  offense  charged  was  committed. 

Nor  is  it  an  answer  to  say  that,  if  defendant  be  not  con- 
victed because  others  had  access  and  opportunity  to  hide  these 
keys  where  they  were  hidden,  it  could  well  happen  that  neither 
he  nor  any  other  person  could  be  convicted,  and  that  the  law 
might  fall  between  the  two  stools.  No  law  demands  that  some- 
body must  be  punished ;  and  it  is  quite  in  the  contemplation  of 
the  law  that  sometimes  the  rules  of  evidence  which  are  best  for 
the  greatest  number  do  work  that  a  guilty  person  goes  without 
Vol,.  191  lA.— 3 
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punishment.  No  matter  if  all  and  any  concerned  escape  pun- 
ishment, that  should  not  abrogate  the  salutary  rule  that,  where 
the  evidence  is  in  equipoise,  thb  defendant  must  prevail,  even  in 
a  civil  suit.  If  one  claiming  to  be  an  administrator  brought  suit 
for  conversion,  and  his  right  to  sue  were  challenged  on  the 
ground  that  he  was  not  an  administrator,  and  the  evidence 
pointed  as  much  to  another  as  it  did  to  plaintiff  as  being  ad- 
ministrator, the  plaintiff  would  be  defeated,  although  the  same 
argument  would  defeat  the  other  claimant  to  the  administrator- 
ship. The  fact  that  a  jury  cannot  say  from  the  evidence  which 
of  two  is  guilty  is  no  justification  for  convicting  the  defendant 
before  it,  but  is  a  reason  for  acquitting  him. 

III.  In  the  trial  of  this  case,  defendant  attempted  to  fol- 
low and  rely  upon  State  v.  Strum,  184  Iowa  1165,  1172,  and  he 
was  given  the  benefit  of  the  rule  in  the  Strum  case.  The  State 
has  not  appealed.  Therefore,  it  is  purely  gratuitous,  the  writing 
of  a  dictum,  and  going  out  of  the  road  of  what  is  here  for  de- 
cision, to  overrule  the  Strum  case  before  the  ink  in  its  report  is 
fairly  dry.  And  it  is  as  much  error  and  a  gratuitous  dictum  to 
overrule  State  v.  Lewis,  139  Iowa  405,  at  408,  which  has  stood 
unchallenged  for  long  years,  and  upon  which  the  Strum  case 
is  based.  Aside  from  these  considerations,  the  merits  demand 
that  neither  the  Strum  case  nor  the  Lewis  case  should  be  over- 
ruled. The  Strum  case  clearly  fixes  its  own  limitations  by  its 
analysis  of  State  v.  Stansherry,  182  Iowa  908.  And  as  thus  lim- 
ited, it  merely  declares  that,  where  the  charge  is  receiving  stolen 
goods  knowingly,  and  the  defendant  states  in  open  court  that 
all  he  denies  is  that  he  ever  bought,  and  that,  if  the  jury  finds 
he  has  bought,  he  admits  the  buying  was  with  guilty  intent,  that 
then  it  is  error  to  permit  the  State  to  show  that  defendant  made 
other  purchases  of  like  goods.  It  was  confessed  in  the  Strum 
case  that  such  evidence  is  admissible  for  nothing  except  to  show 
guilty  knowledge.  And  it  was  thereupon  held  that  there  could 
be  no  legitimate  reason  for  forcing  such  evidence  upon  the  con- 
sideration of  an  untrained  jury,  when  its  only  proper  purpose 
was  to  prove  what  was  confessed.  It  is  now  said  that  there 
should  be  a  discretion  as  to  whether  such  testimony  of  other 
purchases  should  be  received.  Why?  For  whom  and  for  what 
should  such  discretion  be  permitted  ?    For  use  by  just  one  kind 
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of  lawyer.  The  sort  of  lawyer  that  would  put  in  evidence  of 
other  purchases  on  the  pretense  that  it  was  done  to  prove  intent, 
although  he  knew  intent  was  confessed,  the  purpose  being,  in 
fact,  the  hope  that  the  jury  would  treat  this  evidence,  not  as 
mere  evidence  of  intent,  but  as  tending  to  prove  that  the  par-^ 
ticular  purchase  charged  in  the  indictment  had  been  made.  De- 
cisions of  this  court  which  leave  to  the  State  every  legitimate 
right  it  has  should  not  be  overruled  to  give  pettifoggers  a  chance 
to  which  they  are  not  entitled, — ^a  chance  to  take  away  liberty 
wrongf  uUy  because  juries  reason  as  juries  do. 


W.  R.  Thompson,  Appellee,  v.  Illinois  Central  Railroad  Com- 
pany, Appellant. 

JXTDOMEKT:     Mistakenly  Treating  Damages  as  Original  and  Penna- 

1  neat — ^Effect.  One  who  elects  to  treat  the  construction  of  a  grade 
and  the  driving  of  piling  in  a  watercourse  as  causing  original  and 
permanent  damages,  even  though  they  were  not  such,  in  fact,  and 
sues  and  recovers  on  that  theory  the  difference  in  value  of  his  land 
immediately  before  and  after  the  injury,  may  not  thereafter  main- 
tain an  action  to  recover  damages  which  were  not  ascertained  or 
even  anticipated  when  the  first  suit  was  begun. 

JITDOMEKT:     Identity  of  Issue.     An  allegation  in  one  action  that  a 

2  diversion  of  water  was  caused  (1)  by  the  improper  building  of  a 
grade,  (2)  by  the  improper  driving  of  piling,  and  (3)  by  the  im- 
proper laying  of  the  track,  presents  the  identical  issue  presented 
in  a  former  action  in  which  only  the  first  two  moans  were  alleged. 

Appeal  from  Harrison  District  Court. — A.  B.  Thornell,  Judge. 

October  2,  1920. 

Reheabino  Denied  March  11,  1921. 

PiiAiNTiFP  has  verdict  and  judgment  for  alleged  damage  to 
his  crops  and  alleged  depreciation  of  the  value  of  his  land 
caused  by  overflow  waters,  charged  to  be  due  to  negligent  con- 
duet  on  part  of  defendant.    Defendant  appeals. — Reversed. 


36  Thompson  v.  Illinois  Cent.  R.  Co.        [191  Iowa 

Helsell  &  Helsellf  Cochran  &  Wolfe,  and  Tinley,  Mitchell, 
Pryor  &  Boss,  for  appellant. 

Boaddfer  dk  Boadifer  and  H.  t.  Bobertson,  for  appellee. 

Salinger,  J. — I.    In  a  suit  brought  and  decided  before  the 
institution  of  the  suit  we  now  have  before  us,  this  plaintiflf 
charged  that  defendant  had  injured  him  by  wrongfully  caus- 
ing the  same  land  involved  in  this  suit  to  be 
'  takeniy  treating:    floodcd.     There  are  differences  in  the  suits,  to 
giMi^and*pei"     which  attention  will  be  called  later.    But  they 

manent:   effect.  'ii*!         i*  xi         n         ^  c     i    • 

are  identical  so  far  as  the  alleged  cause  of  plain- 
tiff's  damage  is  concerned.  In  both  suits,  the  plaintiflf  charges 
that,  by  the  building  of  grades  and  by  the  manner  in  which 
pilings  were  placed  by  defendant  into  running  streams,  passage 
of  water  down  those  streams  was  obstructed  and  interfered  with, 
and  that  the  ultimate  consequence  was  a  diversion  of  water, 
brought  about  by  the  fact  that  these  obstructions  caused  insuf- 
ficient waterways,  and  therefore  the  water  backed  up  and  over- 
flowed some  56  acres  of  the  138-acre  farm  belonging  to  the  plain- 
tiflf. It  is  the  contention  of  the  appellant  that  having  brought 
this  first  suit  and  having  recovered  therein  stands  in  the  way 
of  the  right  to  maintain  the  present  suit.  In  apt  ways  it  was 
urged  in  the  trial  court  that  the  bringing  of  the  first  suit  and 
obtaining  and  accepting  the  recovery  therein,  works  an  election 
of  the  plaintiflf  to  treat  the  injury  now  complained  of  as  an 
original  and  permanent  injury,  and  that,  therefore,  he  is  now 
estopped  from  asserting  that  he  has  not  received  full  compensa- 
tion for  all  injuries  that  existed  when  recovery  was  had  in  the 
first  suit,  and  as  well  for  damages  that  were  then  prospective, 
including  injuries  now  complained  of.  It  complains  because 
this  contention  was  overruled. 

As  we  understand  it,  it  is  the  claim  of  the  appellee  that  the 
two  suits  are  not  identical,  because  the  first  suit,  unlike  the  sec- 
ond one,  claimed  no  damages  because  of  improper  construction 
of  the  defendant's  track;  that  no  crops  planted  or  growing  were 
involved  in  the  first  suit ;  and  that  suit  was  directed  to  the  value 
of  the  land  before  and  after  the  overflow  involved  in  the  first 
suit,  but  not  to  the  value  of  the  land  as  aflfected  by  the  track 
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construction.    To  put  it  in  the  words  of  the  argument  for  ap- 
pellee: 

**  While  the  diminution  of  the  value  of  the  farm  was  the 
measure  of  damages  in  the  former  ease,  still  it  is  confined  to 
diminution  caused  by  one  particular  diversion  of  water  from 
Harris  Grove  Creek  and  Harmony  Creek,  and  not  to  diminution 
by  reason  of  the  construction  of  the  track  in  the  manner  it  was 
constructed." 

To  begin  with,  we  think  the  premise  is  faulty.  We  hold 
that  the  improper  construction  of  the  track  was  urged  in  the 
first  suit.  In  that  suit,  the  petition  declared  that  the  track  of 
the  defendant  passes  through  a  part  of  plaintiflE's  land,  diag- 
onally from  northeast  to  southwest.  There  is  no  claim  in  either 
petition  that  what  is,  in  strictness,  the  track, — ^that  is  to  say,  the 
rails  and  the  ties, — were  improperly  laid ;  and  the  word  ** track,'* 
as  used  in  both  suits,  refers  to  the  bed  or  grade  upon  which  the 
ties  and  the  rails  were  placed.  Keep  this  in  mind,  and  it  be- 
comes significant  that  both  petitions  alleged  that  the  grade  of 
the  track  runs  a  considerable  distance  both  north  and  south 
of  plaintiff's  land,  and  is  a  solid  grade;  that  it  is  considerably 
higher  than  the  adjacent  lands,  and  is  without  opening,  with  the 
exception  of  one  opening  at  about  the  center  of  plaintiff's  land, 
where  the  railroad  crosses  the  same,  at  which  point  there  is  an 
opening  in  the  track,  made  for  the  sole  purpose  of  caring  for 
the  surface  water  running  from  the  land  of  plaintiff  and  from 
other  land  to  the  east.  We  find  the  petition  in  the  first  suit 
charges  that,  in  constructing  its  *' track,''  defendant  negligently 
failed  to  provide  a  sufficient  opening  at  the  place  where  it  crosses 
to  admit  the  water  of  Harmony  Creek  to  pass  over  the  right  of 
way  and  under  the  track,  and  that  defendant  negligently  failed 
and  neglected  to  provide  sufficient  opening  in  its  track  at  the 
place  where  it  crosses  Harris  Grove  Creek  to  care  for  the  water 
of  that  creek. 

But  we  are  not  prepared  to  hold  that,  even  if  the  construc- 
tion of  the  track  was  not  mentioned  in  the  first  suit,  that  this 
alone  would  prevent  that  suit  from  operating  either  as  an  ad- 
judication or  an  estoppel  against  the  litigation 
^'  identii^^oi'  is-      of  certain  questions.    If  it  be  the  basis  of  both 
■"®'  suits  that  building  a  grade  as  was  done,  and 
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obstructing  the  passageway  of  water  down  the  creek  by  the 
manner  in  which  bridge  pilings  were  placed  therein,  resulted 
in  driving  water  upon  the  land  of  plaintiff,  the  naked  fact  that 
a  third  means  for  producing  these  results  was  for  the  first  time 
urged  in  the  second  suit  will  not  make  the  first  suit  less  effective 
as  an  estoppel  than  if  all  three  means  that  caused  the  injury 
had  been  named  in  both  suits.  If  both  suits  rest  on  a  wrongful 
diversion,  produced  by  two  specified  agencies,  then  adding  that 
a  third  agent  co-operated  in  this  result  would  not  create  a  lack 
of  identity  of  issue.  If,  in  a  first  suit,  the  charge  was  that  plain- 
tiff, at  a  stated  time  and  place,  had  knocked  out  the  teeth  of  the 
defendant  by  striking  the  same  with  a  sledge  hammer,  and  dam- 
ages were  recovered  for  that  assault,  it  would  be  settled  against 
a  second  suit  that  this  assault  had  been  compensated  for,  even 
though  the  second  suit  charged  that  plaintiff  used  a  sledge  ham- 
mer and  his  fists  in  knocking  out  the  teeth. 

> 

1-a 

If  the  damage  caused  was,  in  fact,  a  permanent  and  original 
damage,  then  suing  therefor  and  recovering  bars  future  suit  for 
later  injury,  even  if  such  future  injury  was  neither  ascertained 
or  anticipated  when  the  first  suit  was  brought.  That  is  elemen- 
tary. If  one  sues  for  all  due  or  to  become  due  before  he  knows 
all  that  may  become  due,  he  none  the  less  must  take  his  recovery 
as  full  pay  for  all  damage,  present,  past,  and  future. 

In  Peden  v,  Chicago,  B.  /.  &  P.  B,  Co.,  73  Iowa  328,  there 
was  a  covenant  running  with  the  land  that  the  water  on  the 
southeast  side  of  the  lot  was  to  be  made  to  run  on  the  same  side 
of  the  lot,  instead  of  through  cattle  guards.  The  defendant  rail- 
road constructed  a  culvert  through  an  embankment,  and  cast 
the  water  on  the  land  of  plaintiff  on  the  other  side  of  the  lot. 
We  held,  in  an  action  for  damages  for  fiooding  land  and  to 
crops,  that,  if  the  jury  found  the  culvert  was  a  permanent  struc- 
ture, the  damages  were  original,  and  that  the  right  of  recovery 
arose  at  once  for  all  the  damages  which  might  occur  to  the 
premises  by  reason  of  the  structure.  The  distinguishing  point 
in  Fowle  v.  New  Haven  &  N.  Co.,  112  Mass.  334,  seems  to  be  that 
a  case  such  as  the  one  at  bar  here  is  not  to  be  treated  strictly 
as  is  an  action  for  an  abatable  nuisance.    It  is  said  that : 
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More  accurately,  it  is  an  action  against  the  defendant  for 
a  construction  of  a  public  work  under  its  charter  in  such  a 
manner  as  to  cause  unnecessary  damage  by  want  of  reasonable 
care  and  skill  in  its  construction." 

It  is  further  said  that: 

''For  such  an  injury,  the  remedy  is  at  common  law.  And 
if  it  results  from  a  cause  which  is  either  permanent  in  its  char- 
acter, or  which  is  treated  as  permanent  by  the  parties,  it  is 
proper  that  entire  damages  should  be  assessed  with  reference 
to  past  and  probable  future  injury." 

It  is  held  that  it  is  this  that  takes  the  case  out  of  the  rule 
in  nuisance  cases  where  continuance  is  held  to  be  not  merely  a 
new  damage,  but  a  new  injury.  The  following  definition,  taken 
by  Powers  v.  City  of  Couru^U  Bluffs,  45  Iowa  652,  from  Town  of 
Troy  V.  Cheshire  JS.  Co.,  23  N.  H.  83,  was  approved  in  Harvey 
V.  Mason  City  cfe  F.  Z>.  JB.  Co,,  129  Iowa  465 : 

**  Whenever  the  nuisance  is  of  such  character  that  its  con- 
tinuance is  necessarily  an  injury,  and  where  it  is  of  a  permanent 
character  that  will  continue  without  change  from  any  cause  ex- 
cept human  labor,  there  the  damage  is  an  original  damage,  and 
may  be  at  once  fully  compensated." 

And  it  is  said  in  City  of  Ottumwa  v.  Nicholson,  161  Iowa 
473,  that,  if  the  injury  and  the  wrong  are  contemporaneous, 
and  the  wrongful  condition  produced  is  permanent,  and  the  in- 
jury and  the  damage  are  permanent  unless  the  condition  is 
changed  by  the  hand  of  man,  then  the  damages  are  original, 
and  the  cause  of  action  arises  at  once,  and  the  party  may  recover 
his  damages  thus  resulting  from  the  permanent  condition  created 
and  the  permanent  wrong  incident  thereto,  in  one  action. 

In  StodghUl  v.  Chicago,  B.  &  Q,  R,  Co,,  53  Iowa  341,  there 
is  approved  the  following  statement  in  Town  of  Troy  v,  Cheshire 
R,  Co.,  23  N.  H.  83 : 

"The  railroad  is,  in  its  nature,  design,  and  use,  a  permanent 
structure,  which  cannot  be  assumed  to  be  liable  to  change;  the 
appropriation  of  the  roadway  and  materials  to  the  use  of  the 
railroad  is,  therefore,  a  permanent  diversion  of  that  property 
to  that  new  use,  and  a  "permanent  dispossession  of  the  town  of 
it  as  the  place  on  which  to  maintain  a  highway.  The  injury 
done  to  the  town  is,  then,  a  permanent  injury,  at  once  done  by 
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the  construction  of  the  railroad,  which  is  dependent  upon  no 
contingency  of  which  the  law  can  take  notice,  and  for  the  injury 
thus  done  to  them  they  are  entitled  to  recover  at  once  their 
reasonable  damages.'' 
It  was  further  said : 

'*In  this  case,  the  damages  to  the  whole  extent  were  at  once 
apparent.  The  water  was  diverted  from  the  natural  channel 
as  soon  as  the  embankment  was  raised  to  a  sufficient  height  to 
turn  the  current  into  the  new  channel.  The  injury  to  the  land 
was  then  as  susceptible  of  estimation  as  it  ever  afterwards  could 
be,  and  without  calculating  any  future  contingencies." 

In  Finley  v.  H&rshey,  41  Iowa  389,  permanent  and  original 
damages  were  said  to  follow  of  necessity  the  filling  up  of  a  slough 
or  arm  of  the  Mississippi  River,  upon  which  a  slaughterhouse 
owned  by  the  plaintiffs  was  situated.  The  same  has  been  said 
where  a  permanent  building  cut  off  access  to  a  right  of  way. 
And  suit  to  enjoin  the  erection  and  for  damages  was  held  to 
bar  a  successive  action  attempted  for  subsequent  acts  also  inter- 
fering with  said  access.  Hodge  v,  Shaw,  85  Iowa  137.  In  the 
Harvey  case,  129  Iowa  465,  475,  this  was  said  to  be  a  good  illus- 
tration of  damages  that  were  original,  and  all  to  be  recovered 
in  one  action: 

**The  construction  of  a  milldam  against  the  course  of  a 
stream.  So  far  as  the  dam  operates  to  permanently  overflow  the 
land  of  another  an^  take  away  from  the  owner  all  beneficial 
use  of  his  property  •  •  •." 

In  Stodghill  v,  Chicago,  B.  &  Q,  R.  Co.,  53  Iowa  341,  343, 
the  court  said,  as  to  what  is  a  case  of  original  and  permanent 
damage : 

*  *  When  the  earth  was  deposited  in  the  channel  of  the  creek, 
and  raised  to  a  sufficient  height  to  cover  over  the  bridge  and 
make  a  solid  embankment  upon  which  to  lay  the  railroad  track, 
the  water  in  the  creek  was  at  once  turned  into  the  new  channel." 

In  Fowle  v.  New  Haven  &  N.  Co.,  112  Mass.  334,  337,  suc- 
cessive suits  were  not  permitted,  where  the  injury  was  caused 
by  the  erection  of  a  permanent  embankment  along  the  margin 
of  a  river,  and,  as  a  result,  the  current' of  that  stream  was,  at 
times,  thrown  upon  the  land  of  the  plaintiff.  We  said,  in 
Harvey  v.  Mason  City  &  F.  D.  R.  Co.,  129  Iowa  465,  that  it 
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has  quite  frequently  been  held  that  damages  to  real  property 
of  permanent  character,  and  especially  where  the  wrong  com- 
plained of  is  in  the  nature  of  a  nuisance  which  will  continue  in- 
definitely without  change  from  any  cause  but  human  labor,  are 
recoverable  once  for  all,  and  that  ordinarily  the  measure  of  such 
recovery  is  the  decrease  in  the  fair  market  value  of  the  property 
on  account  of  such  injury,  and  that  in  such  case  the  damages 
are  said  to  be  original. 

Ordinarily,  we  take  no  note  of  dissenting  opinions,  nor  of 
cases  where  a  substitute  opinion  is  written  after  granting  a  re- 
hearing. But  the  litigation  between  these  parties  seems  to  de- 
mand an  exception  to  this  rule.  In  an  opinion  {Thompson  v, 
Illinois  Cent,  R.  Co,)  reported  in  153  N.  W.  174,  there  was  a 
reversal  because  the  trial  court  had  adopted  for  the  measure 
of  damages  the  difference  in  value  by  the  acre  of  the  entire 
Thompson  farm  before  and  after  the  flood.  This  opinion  was 
concurred  in  by  Justices  Gaynor,  Preston,  and  Salinger.  A 
dissent  was  filed  by  Mr.  Justice  Deemer,  in  which  Justices 
Weaver  and  Ladd  concurred.  The  dissent  took  the  position  that, 
since  the  flood  deposited  mud  and  silt  on  part  of  the  land,  this 
affected  the  value  of  the  farm  in  its  entirety,  and  that,  if  Har- 
vey's case,  129  Iowa  465,  was  followed  (and  that  it  should  be), 
the  damage  aforesaid  was  permanent  damage  to  the  land,  and 
therefore  the  measure  of  damage  rule  adopted  by  the  trial  court 
was  right.  For  one  thing,  the  dissent  pointed  out  that  the  rule 
adopted  by  the  trial  court  is  the  correct  one,  where  the  damages 
are  permanent,  as  distinguishing  from  temporary  injury,  which 
is  easily  remedied.  This  statement  in  the  dissent  is  not  chal- 
lenged in  the  majority  opinion,  and  is  generally  supported  in 
authority.  It  seems  to  be  settled  that  only  in  cases  of  original 
and  permanent  injury  to  land  is  the  measure  of  damages  the  dif- 
ference in  market  value  in  the  entire  tract  immediately  before 
and  after  the  injury ;  that  this  rule  applies  to  an  injury  to  the 
freehold,  as  distinguished  from  an  interference  with  the  com- 
fortable use  and  enjoyment  of  the  property.  City  of  Ottumwa 
V.  Nicholson,  161  Iowa  473 ;  Drake  v,  Chicago,  R,  L  &  P,  R.  Co., 
63  Iowa  302;  Svllens  v,  Chicago,  R.  I.  dc  1\  R.  Co.,  74  Iowa  65f) ; 
Harvey  v.  Mason  City  &  F.  D.  R.  Co.,  129  Iowa  465 ;  Thompson 
v.Illifiois  Cent.  R.  Co.,  177  Iowa  328;  Cumberland  d;  0.  C,  Corp. 
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V.  Hitchings,  65  Me.  140 ;  FMey  v.  Hershey,  41  Iowa  389,  394. 
A  rehearing  was  granted.  The  second  opinion  was  filed  June 
29,  1916,  and  is  reported  in  177  Iowa  328.  Justice  Ladd  speaks 
for  the  court,  and  Justices  Gaynor,  Evans,  and  Salinger  con- 
cur.   It  adopts  the  view  of  the  dissent,  and  says : 

**  Manifestly,  the  injury,  at  least  in  part,  was  to  the  soil, 
and  the  measure  of  damages  was  the  difference  in  its  market 
value  before  and  after  the  overflow." 

This  time  it  is  held  this  rule  is  applicable  without  limiting 
to  the  particular  part  of  the  farm  that  was  overflowed,  and  that 
the  value  of  the  entire  farm  is  to  be  considered,  where,  from  its 
location  and  levels,  the  part  flooded  could  not  be  separated  from 
the  remainder  of  the  farm.  This,  then,  would  seem  to  hold,  not 
only  that  the  measure  is  the  right  one  because  it  is  the  one  applied 
to  permanent  damage,  but  also  that,  in  this  case  (the  one  urged 
as  an  estoppel),  permanent  damage  is  claimed  and  is  recoverable. 
It  would  settle  that  it  was  the  theory  of  the  plaintiff  (in  the 
first  suit)  that  his  was  a  case  of  original  and  permanent  injury. 
But  all  this  is  not  without  conflict. 

Were  it  not  for  the  Thompson  decision  just  commented  upon, 
there  could  be  strong  claim  that,  to  say  the  least,  it  is  doubtful 
whether,  at  the  time  the  alleged  diversion  was  caused,  or  when 
the  first  suit  was  tried,  the  injuries  suffered  were,  in  fact,  orig- 
inal and  permanent.  Upon  that  question,  there  is  at  least  a  sub- 
stantial conflict. 

It  does  not  follow  that  because  a  structure,  say  a  sewer,  is 
permanent  in  the  sense  that  it  will  remain  until  human  hands 
remove  it,  that  all  injury  caused  by  such  sewer  is  contemporane- 
ous with  the  laying  of  the  sewer,  and  is  original  and  permanent 
damage.  For  what  human  hands  build,  they  can  change,  im- 
prove, or  remove.  And  as  it  is  the  duty  of  one  who  creates  a 
nuisance  to  abate  it,  and  as  the  nuisance  may  not  at  once  cause 
actionable  injury,  it  may  well  happen  that  the  construction  of 
something  which  should  not  be  built,  or  not  built  as  it  was,  may 
never  be  injurious,  because  changed  before  there  is  injury,  or 
happen  that  injury  which  does  occur  is  not  permanent  injury 
to  land.  City  of  OtUimwa  v.  Nicholson,  161  Iowa  473.  And  if 
one  can  cure  and  does  not,  every  day's  continuance  of  a  nuisance 
13  a  repetition  of  the  original  wrong,  and  a  new  action  will  lie 
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therefor.  As  said  in  Cumberland  cfe  0,  C.  Corp.  y.  Hitchings, 
65  Me.  140,  when  one  wrongfully  places  an  obstruction  upon  the 
land  of  another,  he  is  under  legal  obligation  to  remove  it,  and 
sQccessiye  actions  may  be  maintained  until  he  does  or  is  com- 
pelled to  remove  it.  It  is  said  in  the  Harvey  ease,  129  Iowa  465, 
that  the  principle  upon  which  a  party  creating  a  continuing 
nuisance  is  held  liable  to  successive  actions  for  damages  is  that 
he  has  a  legal  right,  and  is  under  legal  obligations,  to  remove, 
change,  jor  repair  the  structure  or  thing  complained  of,  and 
thereby  terminate  the  injury  to  his  neighbor ;  and,  failing  so  to 
do,  each  day's  continuance  of  the  nuisance  is  a  repetition  of  the 
original  wrong,  and  a  new  action  will  lie  therefor.  In  Junghlum 
V.  Minneapolis,  N.  U.  &  8.  B.  Co.,  70  Minn.  153  (72  N.  W.  971), 
it  is  held  that,  where  the  injury  arises  because  a  culvert  is  im- 
properly put  in,  there  is  no  permanent  construction  in  the  way, 
and  the  injury  is  not  due  to  any  such  construction,  because  the 
culvert  can  be  properly  constructed ;  wherefore,  the  injury  com- 
plained of  is  not  a  permanent  one,  but  grows  out  of  a  wrong 
which  may  be  righted,  and  defendant  has  a  right  to  remedy  this 
wrong,  and  may  do  so  at  any  time.  This  is  said  in  Town  of  Troy 
V.  Cheshire  R.  Co.,  23  N.  H.  83,  and  approved  in  Harvey  v.  Mason 
City  dk  F.  D.  B.  Co.,  129  Iowa  465,  474 : 

"But  where  the  continuance  of  such  act  is  not  necessarily 
injurious,  and  where  it  is  necessarily  of  a  permanent  character, 
but  may  or  may  not  be  injurious,  or  may  or  may  not  be  continued, 
then  the  injury  to  be  compensated  in  a  suit  is  only  the  damage 
that  has  happened." 

That  the  thing  constructed  is  permanent  does  not  neces- 
sarOy  mean  that  the  injury  that  may  result  is  permanent.  Httghes 
V.  Chicago,  B.  &  Q.  B.  Co.,  141  Iowa  273,  277. 

In  the  Harvey  case,  129  Iowa  465,  474,  we  approve  the 
following  from  St.  Lmiis,  I.  M.  &  S.  B.  Co.  v.  Biggs,  52  Ark. 
240  (12  S.  W.  331) : 

**When  such  structure  is  permanent  in  its  character,  and  its 
construction  and  continuance  are  not  necessarily  injurious,  but 
may  or  may  not  be,  the  injury  to  be  compensated  in  a  suit  is  only 
the  damage  which  has  happened,  and  there  may  be  as  many 
successive  recoveries  as  there  are  successive  injuries." 

It  is  held,  in  City  of  Ottnmwa  v.  Nkholson,  161  Iowa  478, 
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supra,  that,  if  the  injury  was  not  contemporaneous  with  and 
did  not  arise  immediately  out  of  the  wrongful  act,  the  cause 
of  action  arose  when  the  wrongful  act  produced  the  injury  to 
the  land,  and  not  before.    In  Sullens  v.  Chicago,  R.  I.  &  P.  B.  Co., 
74  Iowa  659,  the  erection  of  a  culvert  did  not  make  it  follow  that 
the  damages  arising  were  original  and  permanent.     That  was 
the  holding  in  JungUum's  case,  70  Minn.  153  (72  N.  W.  971), 
where  it  was  claimed  that  the  construction  of  a  culvert  worked 
an  obstruction  of  a  watercourse.    And  so  of  Byrne  v,  Minneapolis 
&  St.  L.  B.  Co.,  38  Minn.  212  (36  N.  W.-339),  as  to  the  con- 
struction of  a  watercourse.     The  case  of  Cumberland  &  0,  C. 
Corp.  V.  Hitchings,  65  Me.  140,  says  successive  actions  may  be 
maintained  where  the  obstruction  is  the  wrongful  filling  up  of 
a  canal.    And  in  Harvey  v.  Mason  City  &  F.  D.  B.  'Co.,  129  Iowa 
465,  we  ruled  that,  though  a  structure  may  be  as  permanent  and 
enduring  as  the  hand  of  man  can  make  it,  yet  if  the  resulting 
injury  be  temporary  or  intermittent,  depending  on  future  con- 
ditions which  may  or  may  not  arise,  the  damages  are  continu- 
ing, and  successive  actions  will  lie  for  successive  injuries.    We 
said,  in  City  of  Ottumwa  v,  Nicholson,  supra,  that,  where  the 
injury  does  not  arise  out  of  the  wrongful  act,  immediately  upon 
the  doing  of  the  wrongful  act,  then  the  cause  of  action  arises 
only  upon  the  happening  of  the  injury,  and  the  statute  of  limi- 
tations begins  to  run  only  from  the  happening  of  the  injury. 
In  Fan  Orsdol  v.  B.,  C,  B,  &  N,  B.  Co.,  56  Iowa  470,  we  said 
that  a  right  of  action  to  recover  for  permanent  injuries  to  land 
resulting  from  the  negligent  construction  of  a  railroad  thereon 
accrues  at  the  time  the  first  injury  is  sustained,  and  not  neces- 
sarily from  the  date  of  the  construction  of  the  road.     It  was 
said  in  a  note  to  St.  Louis,  I,  M.  cf:  S.  R.  Co,  v.  Biggs,  20  Am. 
St.  174,  at  176,  that  it  is  only  *'when  the  original  act  creating 
a  nuisance  to  land  is  permanent  in  its  nature,  and  is  at  once 
productive  of  all  the  damage  which  can  ever  result  from  it,  and 
at  once  destroys  the  estate  for  all  practical  purposes,  so  that 
when  the  act  is  completed  all  the  damage  that  can  be  effected 
thereby  is  consummated,  the  entire  damages  must  be  recovered  in 
one  action,  and  the  statute  of  limitations  begins  to  run  against 
the  cause  of  actitm  from  the  time  of  the  complete  erection  of 
the  nuisance." 
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This,  says  Mr.  Freeman  in  his  note,  is  the  consensus  of  the 
authorities.  We  said,  in  the  Harvey  case,  129  Iowa  465,  that, 
where  the  injury  from  the  alleged  nuisance  is  temporary  in  its 
nature,  or  is  of  a  continuing  or  recurring  character,  the  damages 
are  ordinarily  regarded  as  continuing,  and  one  recovery  against 
the  wrongdoer  is  not  a  bar  to  successive  actions  for  damages 
thereafter  accruing  from  the  same  wrong. 

III.  But  it  is  not  decisive  that  the  damages  claimed  in 
the  first  suit  were  not  in  fact  original  and  permanent  damages. 
If  the  trial  theory  in  the  first  suit  was  that  recovery  of  damages 
of  that  character  was  the  object  of  the  suit,  then  there  is  an 
estoppel  to  say  later  that  such  was  not  the  theory  and  the  object. 
That  would  estop  under  the  rule  that  prohibits  inconsistent  con- 
duct in  court,  even  if  the  first  had  not  given  plaintiff  judgment 
which  has  been  satisfied  by  payment.  But  there  is  no  conflict 
in  authority  that  a  theory  which  obtains  judgment  and  satisfac- 
tion may  be  asserted  against  relitigation  of  w^hat  was  involved  in 
a  former  suit  on  the  theory  of  him  who  prevailed  in  that  suit. 
This  assertion  need  not  be  left  to  abstract  reasoning,  and  is  not 
a  matter  of  first  impression.  If  it  can  fairly  be  said  that,  in  the 
first  suit,  Thompson  proceeded  on  the  theory  that  he  was  en- 
titled to  and  was  asking  a  difference  in  market  value  of  his  en- 
tire farm,  the  verdict  and  judgment  estop  him  to  sue  again 
for  injuries  to  the  same  land  by  the  same  wrong.  The  first 
suit  will  estop  the  prosecution  of  the  second,  although  between 
the  two  suits  additional  damage  has  been  done  by  the  wrong 
complained  of  in  the  first  suit.  Fowle's  case,  112  Mass.  334. 
It  is  said  therein  that  the  record  in  the  first  action  shows  that 
plaintiff  was  not  limited  to  damages  which  had  actually  accrued 
before  the  date  of  the  writ;  that  the  smallest  part  included  in 
the  judgment  was  for  such  damages.  In  City  of  Ottumwa  v. 
Nicholson^  161  Iowa  473,  it  is  emphasized  that  the  parties  elected 
to  treat  the  injury  complained  of  as  a  permanent  injury  to  the 
land  itself,  and  that  the  evidence  introduced  was  on  that  theory, 
as  were  the  instructions  offered  and  those  given.  As  will 
presently  be  seen,  that  is  the  state  of  the  record  here.  In  Noe  v. 
Chicago,  B.  &  Q.  R.  Co.,  76  Iowa  360,  the  evidence  was  addressed 
to  the  theory  of  permanent  damages  to  the  land  itself,  and  that 
fact  is  specially  noted.    It  is  ruled  in  the  Fowie  case,  supra,  that. 
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in  the  first  suit,  it  was  possible  to  recover  for  prospective  as  well 
as  past  injury,  including  subsequent  damages,  though  caused  by 
an  unusual  freshet.  We  said  in  City  of  Ottumwa  v,  Nicholson, 
161  Iowa  473,  that  the  rule  deducible  is  that,  if  the  condition 
wrongfully  created  is  of  a  lasting  character,  and  is  permanent, 
and  damage  results  which  affects  the  value  of  the  land,  then, 
though  all  the  damage  has  not  yet  made  itself  manifest,  the 
landowner  may  elect  to  treat  it  as  original  injury,  and  recover 
damages,  not  only  for  the  injury  then  caused  in  the  depreciation 
of  the  value  of  his  land,  but  for  all  injury  that  appears  reason- 
ably certain  to  result  in  the  future  as  a  proximate  result  of  the 
erection  and  continuance  of  the  nuisance;  and  that,  where  he 
elects  so  to  treat  the  wrong,  and  a  judgment  is  obtained  in  an 
action  tried  upon  that  theory,  such  judgment  will  be  a  bar  to 
any  further  claim  on  his  part  for  any  further  damages  that  may 
arise  by  reason  of  the  continuance  of  the  nuisance.  It  is  said  he 
is  not  required  to  so  elect,  for  it  is  not  always  possible  to  antici- 
pate and  know  what  damages  may  result  from  the  erection  and 
continuance  of  the  nuisance,  but  that  he  can  elect.  In  the  Harvey 
case,  129  Iowa  465,  476,  it  was  conceded  by  this  court  that,  in 
fact,  the  damages  in  that  case  were  not  original  and  permanent, 
but  none  the  less  we  held : 

^'Although,  if  the  claim  for  damages  be  made,  and  the 
action  is  tried  on  the  theory  that  the  damages  are  original,  the 
parties  will  be  bound  thereby." 

It  is  said  in  Harvey's  case,  129  Iowa  465: 

*  *  It  has  also  been  held  that  the  person  injured  may  elect  to 
treat  the  injury  as  permanent  and  recover  original  damages, 
and  a  judgment  obtained  in  an  action  tried  upon  that  theory 
will  operate  as  a  bar  to  any  further  claim  for  damages  on  account 
of  the  continuance  of  the  nuisance.  *' 

In  Thayer  v.  Brooks,  17  Ohio  489,  493,  the  question  is  said 
to  depend  upon  the  theory  developed  by  the  pleading  of  the  plain- 
tiff.   We  said,  in  Bisher  v,  Acken  Coal  Co.,  147  Iowa  459,  461 : 

**0f  course,  where  the  injury  is  treated  as  permanent,  and 
damages  are  asked  once  for  all,  no  suit  could  afterwards  be 
maintained  for  a  continuing  injury. ' ' 

And,  as  said  in  City  of  Ottumwa  v.  Nicholson,  161  Iowa  473, 
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a  party  may  not  complain  because  the  Supreme  Court  disposes  of 
the  case  on  the  trial  theory  below. 

3-a 

We  have  already  stated  that  the  record  shows  such  election. 
To  amplify :  •  On  the  first  trial,  testimony  was  received,  against 
the  objection  of  the  railroad,  as  to  the  reasonable  market  value 
"of  your  farm"  just  prior  to  the  rains  of  May  13,  1913;  and 
answer  was  given  by  the  acre.  And  like  answer  as  to  what  was 
the  reasonable  market  value  of  ''the  farm"  immediately  after 
it  was  inundated  by  that  storm.  Latta  gave  evidence  on  the 
market  value  of  the  Thompson  farm,  ''the  138  acres,"  just  prior 
to  the  flood.  Objection  being  made,  the  court  inquired : 
What  do  you  think  the  measure  of  damage  is  ? 
Mr.  Boadifer:  My  thought  is  that,  in  a  case  like  this, 
where  the  farm  is  composed  of  small  tracts  and  this  hill  land 
and  farm  land,  the  true  measure  of  damages  would  be  to  the 
farm,  because  the  farm  would  be  more  valuable  separating  it 
than  not  separating  it.  My  real  thought  is,  the  true  measure  is 
as  to  the  farm." 

And  then  the  witness  Latta  gave  the  value  per  acre  after 
the  flood.    The  witness  Mills  was  asked  this : 

"Taking  into  consideration  that  there  is  about  70  acres  of 
upland  and  68  acres  of  bottom  land  in  that  farm,  if  the  upland 
was  separated  from  the  bottom  land,  would  either  of  the  tracts 
be  .as  valuable  as  they  are  together  as  one  partf " 

Over  objection,  the  witness  said: 

"I  think  it  would  go  better  together.  Q.  Taking  into  con- 
sideration your  actual  knowledge  of  the  lay  of  this  land  and  the 
farm  itself  and  the  general  price,  reasonable  market  price  of  that 
land  in  that  vicinity,  what,  in  your  judgment,  was  the  reason- 
able market  value  of  the  Thompson  138  acres  just  prior  to  the 
storm  f  A.  $150  an  acre.  Q.  What,  in  your  judgment,  was 
the  reasonable  market  value  of  that  land  just  after  it  had  been 
flooded  and  inundated,  or  the  bottom  land  between  the  foot- 
hills and  the  Latta  ditch,  being  about  56  acres  ?  A.  Well,  I  think 
it  would  make  $10  an  acre  difference  in  the  selling  price  of  the 
farm.     (Ans.  stricken.)    Q.    The  question  called  for  the  market 
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value.  A.  I  would  say  $140  an  acre.  The  question  of  the  likeli- 
hood of  overflow  affects  the  value  of  this  land." 

There  was  like  testimony  as  to  impairment  by  the  acre  of 
the  value  of  the  56  acres  that  were  flooded.  The  dissent  to  which 
we  have  referred  sets  forth  more  testimony  that  indicated  a  pur- 
pose to  obtain  original  and  permanent  damages.  There  was  ex- 
press claim  for  $1,500  for  damage  caused  **by  the  depreciation 
of  the  value  of  said  real  estate. ' '  The  instructions  charged  that, 
if  the  waterways  were  insuflScient,  and  thus  there  was  an  ob- 
struction which  caused  the  waters  in  the  creeks,  or  either  of  them, 
to  back  up  and  overflow,  damages  should  be  given  '*as  damages 
for  alleged  injury  to  his  land,  the  difference  as  shown  by  the 
evidence  between  the  reasonable  market  value  of  his  farm  just 
before  the  flood  in  question  and  immediately  after  said  flood.'' 
That  is  the  measure  that  is  correct  only  in  cases  of  original  and 
permanent  injury  to  land. 

We  see  no  escape  from  the  conclusion  that  the  plaintiff 
elected  to  treat  the  first  suit  as  a  vehicle  for  recovery  for  perma- 
nent injury  to  his  land,  and  sought  to  obtain  payment  on  the 
basis  that  the  value  had  been  impaired  for  all  time  to  come. 
True,  plaintiff  limited  his  second  suit  to  a  claim  for  loss  by 
injury  of  a  corn  crop.  But  how  can  that  change  the  election 
made  in  the  first  suit  that  recovery  therein  should  be  compensa- 
tion for  all  injury  to  the  land,  past,  present,  and  future!  Injury 
to  a  growing  com  crop  is  an  injury  to  the  land.  It  cannot  be 
recovered  for,  because,  in  the  first  suit,  plaintiff  was  paid  a  sum 
which  equaled  a  very  substantial  reduction  of  the  value  of  Jiis 
farm  for  all  time  to  come.  Taking  off,  say,  $10  to  an  acre  was 
a  taking  off  forever.  It  was  sought  as  payment  for  whatsoever 
the  identical  wrong  complained  of  in  both  suits  would  ever  do 
to  the  land.  It  was  the  theory  of  plaintiff  that  he  should  be 
treated  as  having  cheaper  land,  because  the  permanent  and 
wrongful  construction  would  injure  his  land  at  future  times  as 
it  had  in  the  past. 

Many  errors  are  complained  of.  Their  consideration  is 
obviously  unnecessary,  because  of  the  decision  we  reach.  The 
judgment  appealed  from  must  be — Reversed. 

Weaver,  C.  J.,  Evans  and  Preston,  J  J.,  concur. 
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Francis  Chambers  et  al.,  Appellants,  v.  Guy  Everett  et  al., 

Appellees. 

SCHOOI.S  AND  SCHOOL  DISTRICTS:  Tuition  of  Nonresident  PupUs. 
A  school  corporation  which  furnishes  an  approved  four-year  high- 
Bchool  course  of  study  may  legally  demand  from  nonresident  pupils 
a  tuition  in  excess  of  that  which  the  corporation  may  legally  charge 

■ 

against  the  school  corporation  of  which  the  nonresident  pupil  is 
a  resident.  (Sec.  2804,  Code,  1897;  Sec.  2733-la,  Code  Suppl.  Supp., 
1915;  Ch.  156,  37  G.  A.) 

Appeal  from  Harrison  District  Court. — George  W.  Cullison, 

Judge. 

March  15,  1921. 

« 

Action  in  the  name  of  Francis  Chambers,  father  and  next 
friend  of  his  minor  children,  Mabel  and  Florence  Chambers, 
against  the  members  of  the  school  board  of  the  Independent 
School  District  of  Missouri  Valley  and  L.  P.  Smyiie,  superin- 
tendent of  said  schools,  to  enjoin  the  collection  of  tuition  for  the 
attendance  of  said  minors  at  the  high  school  in  said  district. 
The  court  dismissed  the  petition,  and  plaintiffs  appeal. — Af- 
firmed. 

C.  W.  Kellogg,  for  appellants. 
J.  S.  Dewelly  for  appellees. 

Stevens,  J. — The  facts  are  stipulated.  Mabel  and  Florence 
Chambers  reside  with  their  father  in  Calhoun  Township,  Harri- 
son County,  Iowa.  Calhoun  Township  is  a  school  corporation 
maintaining  separate  and  distinct  school  districts,  but  does  not 
provide  a  four-year  or  other  high-school  course.  Mabel  and 
Florence  Chambers  entered  the  high  school  at  Missouri  Valley, 
which  is  an  approved  high  school,  by  permission  of  the  defend- 
ants, in  the  fall  of  1920,  but  were  charged  a  tuition  of  $7.00 
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each  per  month,  which  they  are  paying  under  protest.  The 
average  cost  or  tuition  of  each  resident  pupil  attending  the  Mis- 
souri Valley  high  school  is  equal  to  or  greater  than  $15 
per  month.  All  nonresident  pupils  attending  said  high  school 
are  charged  and  required  to' pay  a  tuition  of  $7.00  per  month,  in 
addition  to  the  $8.00  per  month  which  the  school  corporation  in 
which  they  reside  is  required  to  pay  to  the  said  independent 
school  district  of  Missouri  Valley. 

The  sole  question  for  decision  is :  May  a  school  corporation 
having  an  approved  high  school,  providing  a  four-year  course 
of  study,  legally  charge  and  collect  from  nonresident  pupils 
admitted  thereto  a  tuition  in  excess  of  that  which  may  be 
charged  by  said  school  corporation  and  collected  from  the  school 
corporation  of  which  such  pupils  are  residents! 

Chapter  156,  Acts  of  the  Thirty-seventh  Qeneral  Assembly, 
which  repealed  Section  2733-la  of  the  Supplemental  Supple- 
ment to  the  Code,  1915,  provides  for  the  admission  and  attend- 
ance of  nonresident  pupils  at  any  high  school  that  will  receive 
them.  This  act,  as  amended  by  Chapter  72,  Acts  of  the  Thirty- 
eighth  General  Assembly,  provides  as  follows: 

**The  school  corporation  in  which  such  student  resides  shall 
pay  to  the  secretary  of  the  corporation  in  which  such  student 
shall  be  permitted  to  enter  a  tuition  fee  not  to  exceed  eight  dol- 
lars {$8.00)  per  month,  but  in  districts  in  which  there  is  a  city 
of  the  first  class  a  tuition  fee  of  ei^ht  dollars  ($8.00)  per  month 
may  be  charged,  in  the  high-school  department  in  the  latter  cor- 
poration during  the  time  he  so  attends,  not  exceeding,  however, 
a  total  period  of  four  school  years;  provided  that  such  tuition 
shall  in  no  case  exceed  the  average  cost  of  said  tuition  in  such 
high  school;  such  payment  to  be  made  out  of  the  teachers'  fund 
and  the  contingent  fund  or  out  of  the  general  fund  of  the  debtor 
corporation  and  such  tuition  fee  as  collected  by  the  secretary 
shall  be  turned  over  by  him  with  an  itemized  statement,  to  the 
treasurer  of  the  school  funds  on  or  before  February  fifteenth  and 
June  fifteenth  of  each  year. ' ' 

This  act,  as  amended  by  Chapter  72,  Acts  of  the  Tliirty- 
eighth  Qeneral  Assembly,  places  a  limitation  upon  the  tuition 
which  a  school  corporation  having  a  high  school  may  charge 
another  school  corporation  not  having  a  high  school  offering  a 


Mar.,  1921]  Chambers  v.  Everett.  51 

four-year  course  for  pupils  resident  within  the  latter  corpora- 
tion, but  attending  such  high  school.  It  is  the  theory  of  coun- 
sel for  appellants  that  Chapter  156,  Acts  of  the  Thirty-seventh 
General  Assembly,  as  amended,  not  only  limits  the  tuition  which 
a  school  corporation  having  a  high  school  may  legaUy  charge 
another  school  corporation  for  pupils  residing  therein  and  at- 
tending such  high  school,  but  also  prohibits  such  school  corpora- 
tion from  charging  or  collecting  any  additional  sum  from  the 
parents,  pupils,  or  any  other  person.  It  is  agreed  by  counsel 
that  the  total  average  cost  per  resident  pupil  attending  the  high 
school  at  Missouri  Valley  is  equal  to  or  greater  than  $15  per 
month;  so  that,  if  appellants'  construction  of  Chapter  156,  as 
amended,  is  correct,  then  nonresident  pupils  may  obtain  the 
advantage  of  said  high  school  at  a  cost  of  approximately  one 
half  of  the  expense  of  the  tuition  required  of  resident  pupils. 
We  think  it  manifest  that  the  legislature  did  not  intend  that 
such  result  should  follow  this  enactment.  The  defendant  board 
of  directors  cannot  be  compelled  to  admit  plaintiffs  to  its  high 
school,  and  doubtless  would  not  do  so,  unless  authorized  to  de- 
mand the  payment  of  tuition  equal  to  the  average  expense  of 
resident  pupils  attending  such  high  schooL 

Section  2803  of  the  Code  provides  that  **a  child  residing 
in  one  corporation  may  attend  school  in  another  in  the  same  or 
adjoining  county"  by  permission  of  the  two  boards  of  direc- 
tors and  the  consent  of  the  county  superintendent,  and  in  such 
case,  "the  board  of  the  district  of  the  child's  residence  •  •  * 
shall  pay  to  the  other  district  the  average  tuition  per  week  and 
an  average  proportion  of  contingent  expenses  for  the  school  or 
room  thereof  in  which  such  child  attends." 

It  wiU  also  be  observed  that  Chapter  156,  supra,  also  pro- 
vides that  the  tuition  charged  against  the  district  of  the  child's 
residence  shall  in  no  case  exceed  the  average  cost  of  tuition  in 
the  high  school  attended,  and  in  no  event  shall  same  exceed  $8.00 
per  month.  Section  2804  of  the  Code  authorizes  nonresident 
children  and  children  temporarily  sojourning  in  any  school  cor- 
poration to  attend  school  therein,  upon  such  terms  as  the  board 
may  determine.  The  tuition  charged  all  nonresident  pupils 
attending  the  Missouri  Valley  High  School  is  $15  per  month. 
From  this  is  deducted  $8.00  per  month,  the  amount  which  the 
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district  township  of  Calhoun  must  pay  to  the  independent  school 
-  district  of  Missouri  Valley  for  each  resident  pupil  attending  said 
high  school.  We  think  that  Section  2804  of  the  Code  is  applic- 
able, and  that  Chapter  156,  Acts  of  the  Thirty-seventh  General 
Assembly,  as  amended  by  Chapter  72,  Acts  of  the  Thirty-eighth 
General  Assembly,  does  not  limit  the  power  or  authority  of  a 
school  corporation  to  charge  nonresident  pupils  attending  its 
high  school  a  sum  in  addition  to  $8.00  per  month  as  tuition. 

It  may  be  assumed  that,  as  school  boards  have  the  authority 
to  refuse  the  admission  of  nonresident  pupils  to  approved  high 
schools  in  their  respective  districts,  they  would  ordinarily  deny 
all  pupils  admission  thereto,  unless  a  sum  sufiBcient,  when  added 
to  the  $8.00  per  month  to  be  paid  by  the  school  corporation  of 
which  such  pupil  is  a  resident,  to  make  the  full  tuition  substanti- 
ally equal  to  the  average  cost  per  resident  pupil,  is  paid.  Just 
how  the  legislature  in  the  first  place  arrived  at  the  amount 
to  be  paid,  we  are  not  informed,  but  we  find  nothing  in  the  act 
to  indicate  that  it  was  the  intention  of  the  legislature  to  pro- 
hibit school  boards  from  charging  nonresident  pupils  an  addi- 
tional tuition.  It  is  our  conclusion  that  the  judgment  of  the 
court  below  should  be,  and  it  is, — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Mary  E.  Hess,  Appellant,  v.  0.  G.  Hess,  Administrator,  et  al., 

Appellees. 

MABBIAGE:  Oommon-Law  Marriage — Insufficient  Evidence.  Evidence 
reviewed,  and  held  quite  insufficient  to  establish  a  common-law 
marriage. 

Appeal  from  Mahaska  District  Court. — Henry  F.  Wagner, 

Judge. 

March  15,  1921. 

Action  by  Mary  E.  Hess,  plaintiff,  claiming  to  be  the  widow 
of  James  0.  Hess,  who  died  intestate  on  January  25,  1919,  by 
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virtue  of  a  common-law  marriage,  to  establish  her  dower  inter- 
est in  his  estate.  The  court  below  found  that  plaintiff  was  not 
the  widow  of  James  0.  Hess;  deceased,  and  was  not  entitled  to  a 
distributive  share.  Plaintiff  appeals.  Pacts  in  the  opinion. — 
Affirmed. 

Dan  Davis  and  McCoy  &  McCoy,  for  appellant. 

D.  C.  Waggoner,  L,  T.  Shangle,  and  Malcolm  &  Trtie,  for 
appellees. 

Arthur,  J. — The  issue  involved  was  whether  or  not  appel- 
lant was  the  surviving  spouse  and  widow  of  James  0.  Hess,  de- 
ceased, and  as  such,  entitled  to  a  widow's  share  in  his  estate. 

Plaintiff  ba.sed  her  claim  upon  an  alleged  common-law  mar- 
riage, which  she  claims  was  mutually  entered  into  between  her 
and  James  O.  Hess  on  or  about  April  20,  1914,  in  the  presence 
of  her  children ;  and  she  sought  to  prove  this  express  contract 
of  marriage  by  the  testimony  of  herself  and  her  son,  Dewey 
Gwyn. 

Defendants  denied  that  such  marriage  contract  was  entered 
into.  Defendants  further  say  that  plaintiff  was  the  undivorced 
wife  of  Marion  Mefford,  and  incompetent  to  enter  into  a  con- 
tract of  marriage  with  defendant;  that  a  decree  of  divorce  be- 
tween plaintiff  and  Mefford  was  void,  because  it  had  been  ob- 
tained by  default,  without  any  notice  on  Mefford. 

Eeplying,  plaintiff  claimed  that  defendants  were  estopped 
from  questioning  the  Mefford  divorce,  because  James  0.  Hess  had 
paid  the  costs  and  attorney  fees  for  obtaining  the  Mefford  di- 
vorce, and  because,  previous  to  the  divorce,  James  0.  Hess  had 
made  a  contract  with  plaintiff  in  settlement  of  alimony  due  her, 
and  borrowed  the  money  from  his  mother,  who  is  a  party  defend- 
ant herein.  The  court  found  that  **  there  was  no  common-law 
marriage  between  plaintiff  and  James  0.  Hess,  deceased,  and 
that  plaintiff  is  not  the  widow  of  said  James  0.  Hess,  deceased, ' ' 
and  dismissed  plaintiff's  petition. 

Plaintiff  claims  that  this  is  an  equity  case,  and  was,  by  agree- 
ment of  parties,  transferred  to  the  equity  docket  and  tried  in 
equity.     Defendants  insist  that  it  is  an  action  in  probate,  and 
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therefore  at  law.  Manifestly,  the  action  is  one  at  law;  but  it 
seems  to  have  been  tried  in  the  court  below,  by  agreement  of 
parties  and  order  of  court,  as  an  equitable  action,  and  we  see 
no  reason  for  not  treating  it  here  as  tried  below.  All  the  dif- 
ference we  perceive  is  that,  if  it  should  be  considered  as  a  law 
action,  the  finding  of  the  court  below  would  have  the  force  and 
effect  of  a  verdict  of  a  jury,  and,  if  entertained  as  a  cause  in 
equity,  we  must  determine  the  case  on  the  evidence. 

The  testimony  is  very  voluminous,  and  we  will  not  attempt 
to  set  it  out  at  length.  We  have  examined  the  testimony  care- 
fully, and  come  to  a  conclusion  in  harmony  with  the  court  below. 

Plaintiff  and  her  son,  Dewey  Gwyn,  testified  to  an  oral 
agreement  of  marriage  between  plaintiff  and  Hess  on  the  20th  of 
April,  1914.  Manifestly,  plaintiff  was  incompetent  to  testify 
to  the  marriage  agreement.  After  a  careful  examination  of  the 
record,  the  truth  must  be  announced  in  all  its  nakedness.  The 
story  told  of  the  second  marriage  of  plaintiff  with  James  0.  Hess 
is  unbelievable.  There  were  introduced  in  evidence  many  let- 
ters  written  by  plaintiff  to  James  0.  Hess,  after  she  claimed  to 
be  remarried  to  him,  which  negative,  and  in  fact  contradict,  her 
claim  that  a  marriage  contract  was  entered  into. 

In  the  fall  of  1913,  James  0.  Hess,  who  was  a  bachelor,  41 
years  of  age,  left  his  father's  home,  in  which  he  had  lived  up 
to  that  time,  and  set  up  a  home  for  himself  on  a  small  farm 
owned  by  his  parents.  This  plaintiff,  whose  name  was  then  Mary 
Mefford,  had,  in  January  before,  obtained  a  divorce  from  Marion 
Mefford,  her  husband.  She  and  her  three  children  went  to 
live  with  James  0.  Hess,  where  she  acted  in  the  capacity  of 
housekeeper  for  him  until  January  14, 1914,  when  she  and  James 
0.  Hess  were  married.  They  lived  together  about  ten  weeks, 
when  Hess  brought  suit  for  a  divorce,  and  secured  a  divorce 
from  her  on  April  8,  1914.  He  paid  her  $500  alimony  in  cash, 
and  furnished  support  for  a  time,  and  agreed  to  move  her 
goods  and  effects  to  Oskaloosa.  On  April  18th,  Herman  Hoover, 
a  near  neighbor,  went  with  Hess  to  move  his  property  to  his 
father's  place,  where  Hess  had  been  staying  after  the  separation. 
In  Hoover's  presence,  plaintiff  and  defendant  quarreled  in  divid- 
ing up  their  goods.  Right  away  after  this,  Hess,  in  accordance 
with  his  agreement  to  move  her  goods  to  Oskaloosa,  moved  plain- 
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tiff  and  her  household  goods  to  the  depot  in  Oskaloosa,  and  she 
shipped  them  to  Grinnell,  Iowa.  The  20th  of  April,  1914,  when 
James  O.  Hess  went  there  to  move  her  away,  in  accordance  with 
his  agreement,  is  the  date  on  which  plaintiff  claims  they  entered 
into  a  common-law  agreement  of  marriage.  If  there  was  no 
agreement  of  marriage  entered  into  between  them  at  that  time, 
there  was  no  marriage.  After  this  alleged  marriage,  plaintiff 
moTed  to  Orinnell,  and  James  O.  Hess  remained  at  his  father's 
home.  After  plaintiff  had  moved  to  Grinnell,  she  wrote  Hess  11 
letters,  which  were  introduced  in  evidence.  These  letters  cover 
a  period  of  4%  months  immediately  following  this  so-called  mar- 
riage contract  of  April  20,  1914.  In  not  one  of  these  letters 
does  plaintiff  address  Hess  as  her  husband,  or  refer  to  herself, 
by  signature  or  otherwise,  as  his  wife.  In  not  one  of  the  letters 
does  she  allude  to  or  mention  in  any  way  their  marriage,  but 
instead,  we  find  her  using  language  contradictory  of  her  claim 
that  she  and  Hess  had  been  remarried.  In  a  letter  dated  May 
4,  1914,  just  two  weeks  after  she  claimed  that  she  and  Hess  en- 
tered into  a  marriage  contract  in  the  presence  of  her  children, 
in  speaking  of  their  old  neighbors  she  says,  ''They  have  got  us 
just  where  they  made  their  brag  they  would."  It  seems  that 
Hess  had  written  her  about  some  man  whom  he  suspected  as  be- 
ing her  suitor,  and  in  this  letter  she  says,  **When  I  haft  to  fall 
back  to  New  Sharon  fellows,  you  tell  me  about,  will  you  please  ? ' ' 
and  **I  think  it  would  pay  that  New  Sharon  fellow  to  get  a  room 
and  board  up  here,  don't  youY"  and  again,  ''I  am  not  caring 
for  gentlemen  company  very  much ;  I  know  one  thing  well,  that 
the  next  move  I  will  make  will  be  so  far  away  from  the  old 
toadstools  down  there  they  will  lose  out  entirely."  In  Septem- 
Ber,  she  addressed  Hess,  saying: 

*' Jim,  your  letter  received  this  morning.  I  am  not  looking 
for  gentlemen  company,  but  if  you  want  to  come  up  tomorrow, 
all  right.    You  will  always  find  me  here  at  home." 

In  this  letter,  it  will  be  observed  that  plaintiff  was  not.  look- 
ing for  ''gentlemen  company,"  but  was  giving  Hess  permission 
to  come  and  see  her.    In  another  letter  she  says : 

' '  Why  didn  't  you  take  me  to  the  Old  Settlers  at  Lynville  ? 
You  had  others  to  take.  I  know  one  thing,  I  am  going  to  know 
one  way  or  the  other  pretty  soon,  for  I  am  not  going  to  stay 
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in  town  next  year ;  I  have  got  several  notions  in  my  mind,  and 
I  am  going  to  decide  on  one  or  the  other  of  them  pretty  soon, 
and  work  to  it." 

This  entire  letter  indicates  that,  instead  of  being  married  to 
Hess,  plaintiff  was  trying  to  induce  him  to  marry  her  again,  and 
was  dissatisfied  with  his  not  giving  her  a  definite  answer.  We 
will  not  pursue  her  letters  further;  but  sufiice  it  to  say  that 
the  letters  prove  conclusively  that  no  agreement  of  remarriage 
was  entered  into  at  any  time  between  these  parties. 

Millard  Wareham,  witness,  testified  that  he  had  a  conversa- 
tion with  plaintiff  on  the  day  Hess  died,  in  which  she  said, 
** Tomorrow  would  have  been  our  wedding  day."  She  said 
that  she  had  her  wedding  dress  made,  and  would  wear  it  out  to 
see  Jimmie  tomorrow ;  that  she  wanted  to  get  some  money  out  of 
0.  6.  Hess  (administrator,  appellee),  and  ^' asked  me  if  1 
didn^t  have  influence  with  him,  and  couldn't  I  help  her,  and  I 
said  *  On  what  grounds  ? '  and  she  said  she  wanted  to  get  a  board 
bill  out  of  0.  G.  Hess." 

Oscar  Carmein  testified  that,  the  Sunday  after  Hess's  death, 
plaintiff  told  him  that  she  was  to  have  been  married  to  Hess  the 
day  he  was  buried. 

According  to  the  testimony  of  some  four  witnesses,  Dewey 
Gwyn  said  to  them,  on  the  night  after  Hess's  death,  that  his 
mother  and  James  0.  Hess  were  to  have  been  married  in  a  couple 
of  days ;  and  Dewey  never  mentioned  to  anybody,  until  he  came 
on  the  witness  stand,  some  five  years  later,  anything  about  a 
marriage  contract  entered  into  April  20,  1914.  The  testimony 
of  Dewey  Gwyn  as  to  a  marriage  contract  entered  into  on  April 
20,  1914,  is  contradicted  in  so  many  ways  by  disinterested  wit- 
nesses and  the  stories  told  by  him  and  his  mother  are  so  unrea- 
sonable and  so  contradicted  by  their  own  acts  and  conduct  and 
by  the  woman's  own  letters  that  we  refuse  to  believe,  as  did 
the  court  below,  that  the  marriage  agreement  claimed  by  the 
plaintiff  was  entered  into.  The  testimony  shows  that  there  was 
an  intermittent  cohabitation,  but  we  are  constrained  to  find  from 
the  record  that  the  cohabitation  was  not  in  pursuance  of  an 
agreement  of  marriage;  that  it  was  meretricious,  and  does  not 
establish  marriage. 

Having  come  to  the  conclusion  that  plaintiff  failed  to  es- 
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tablish  a  common-law  marriage,  we  do  not  deem  it  necessary  to 
discuss  the  validity  of  the  Meflford  divorce,  to  determine  whether 
or  not  plaintiflP  was  still  the  undivorced  wife  of  Meflford.  The 
record  warrants  the  finding  of  the  court  below  that  there  was  no 
common-law  marriage,  and  the  judgment  of  the  lower  court  is — 
Affirmed, 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


\ 

S.  L.  Hopper,  Appellant,  v.  Hugh  Dowung,  Appellee. 

ASSAUI.T  AND  BATTEBY:  Civil  Liabmty—'* Pitchfork"  as  Deadly 
Weapon.  A  pitchfork  used  solely  '*a8  a  club  and  with  a  side  motion  *  * 
is  not  a  deadly  weapon  per  se.  It  follows  that  the  court  need  not — 
at  least  not  in  the  absence  of  a  request — instruct  that  it  is  unlawful 
for  a  person  assaulted  to  use  a  deadly  weapon  unless  assault  is 
made  with  such  a  weapon  or  in  such  manner  as  would  cause  a  person 
of  ordinary  courage  to  believe  that  he  was  in  imminent  peril  of 
losing  his  life  or  suffering  great  bodily  injury. 

Appeal  from  Pottawattamie  District  Court. — 0.  D.  Wheeler, 

Judge. 

March  15,  1921. 

Action  for  damages  on  account  of  personal  injuries  re- 
sulting from  assault  and  battery.  Verdict  and  judgment  thereon 
for  defendant.    Plaintiff  appeals. — Affirmed. 

TifUey,  Mitchell,  Pryor,  Ross  &  Mitchell,  for  appellant. 
Robertson  &  Robertson,  for  appellee. 

Arthur,  J. — Plaintiff  and  defendant  were  farmers,  resid- 
ing in  Pottawattamie  County.    In  December,  1917,  plaintiff,  in 
company  with  one  Frank  Killpack,  went  to  the  home  of  the  de- 
fendant to  solicit  a  contribution  for  the  Red  Cross.    They  found 
the  defendant  in  his  bam.    An  alleyway  runs  through  the  barn, 
with  rows  of  stalls  on  either  side.    Defendant  was  working  in 
one  of  the  stalls.    Plaintiff  and  defendant  engaged  in  talk,  and 
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both  became  angry.  Plaintiff  was  standing  in  the  alleyway,  and 
defendant  was  in  a  stall,  and  a  manger  3^^  feet  high  was  between 
them. 

Plaintiff's  claim  as  to  what  took  place  is  that  he  was  lawfully 
and  peaceably  upon  the  premises  of  the  defendant,  to  solicit 
a  contribution  from  the  defendant  for  the  Red  Cross;  that  de- 
fendant, without  provocation,  maliciously,  willfully,  and  inten- 
tionally assaulted  the  plaintiff  with  a  pitchfork,  and  struck 
him  therewith  across  the  left  arm^  fracturing  the  elbow  joint. 

Defendant  admitted  striking  plaintiff  across  the  left  arm  with 
a  pitchfork,  but  claimed  that,  at  the  time,  plaintiff  was  making 
an  unlawful  assault  upon  him  on  the  defendant's  premises,  and 
that,  in  striking  the  plaintiff,  he  was  acting  in  self-defense,  and 
used  only  such  force  as  appeared  to  him,  under  the  circumstances, 
to  be  necessary  to  protect  his  person  from  the  unlawful  assault 
so  made  upon  him  by  plaintiff. 

Plaintiff  and  witness  Killpack  testified  that,  while  angry 
words  passed,  plaintiff  did  not  strike  or  offer  to  strike  the  de- 
fendant. The  defendant  testified  that  plaintiff  commenced  strik- 
ing at  him,  and  said  '*!  will  fight,"  and  struck  at  him  three  or 
four  times ;  that  plaintiff  was  raving  mad,  and  said  he  was  going 
to  fight;  that  plaintiff  leaned  over  the  manger,  and  if  he  had 
not  hit  him,  he  would  have  come  over  the  manger;  that  he  was 
making  an  attempt  to  come  over,  and  that  he  hit  him  twice  with 
a  pitchfork  on  the  arm ;  that  he  swung  the  pitchfork  as  a  club, 
with  a  side  movement. 

It  appears  that  defendant  was  an  older  man  than  plaintiff, 
and  a  smaller  man,  and  was  crippled  to  some  extent. 

The  main  assignment  of  error  is  lodged  against  an  instruc- 
tion wherein  the  court  told  the  jury  that,  if  the  defendant,  prior 
to  striking  the  plaintiff  with  a  pitchfork,  really  believed,  and 
had  reasonable  grounds,  as  an  ordinarily  prudent  and  courageous 
person,  to  believe,  that  the  plaintiff  was  in  the  act  of  making  as- 
sault upon  him,  then  the  defendant  had  the  right  to  use  so  much 
force  as  appeared  to  him,  acting  as  a  reasonably  prudent  and 
courageous  person  would  act,  when  placed  under  the  same  or 
similar  circumstances,  to  be  necessary  to  use  in  order  to  repel 
the  assault.  Plaintiff's  counsel  insist  that  the  instruction  was 
erroneous,  because  it  did  not  present  to  the  jury  the  rule  of  law 


Mar.,  1921]  In  be  Estate  of  Heubebqer.  59 

that  it  is  not  lawful  for  a  person  assaulted  to  use  a  deadly  weapon 
in  Iiis  defense,  unless  the  assault  is  made  with  such  a  weapon 
or  in  such  a  manner  as  would  cause  a  person  of  ordinary  courage 
to  beUeve  that  he  is  in  imminent  peril  of  losing  his  life  or  re- 
ceiving great  bodily  injury. 

This  was  a  civil  case,  and  an  instruction  was  not  requested 
by  plaintiff.  However,  the  instruction  given  was  without  error. 
The  pitchfork  was  not  used  as  a  javelin,  to  pierce  the  person  of 
plaintiff.  It  was  only  used  as  a  club  or  bludgeon,  and  the  strokes 
delivered  with  a  side  motion.  The  pitchfork,  used  as  it  was  used, 
is  not  a  *  *  deadly  weapon ' '  per  se;  and  the  omission  of  the  court  to 
instruct  as  to  the  use  of  a  deadly  weapon  in  self-defense  was  not 
error.    HUliard  v.  State,  (Tex.  Cr.  R.)  218  S.  W.  1052. 

Plaintiff's  counsel  urge  that  it  was  error  to  submit  the  de- 
fense of  self-defense,  because  there  was  not  sufficient  evidence 
to  warrant;  and,  involving  the  same  proposition  on  ruling  on 
motion  for  new  trial,  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  There  was  conflict  in  the  evidence  as  to 
jnst  what  occurred  between  the  parties,  as  to  whether  plaintiff 
or  the  defendant  was  the  aggressor;  and  the  court  was  vidthout 
error  in  submitting  to  the  jury  the  defense  of  self-defense,  and 
in  overruling  the  motion  for  a  new  trial  on  the  ground  that  the 
evidence  was  not  sufficient  to  sustain  the  verdict. 

We  find  no  error  in  the  record,  and  the  cause  is — Affirmed. 

EvANS^  G.  J.,  Stevens  and  Faville,  JJ.,  concur. 


In  re  Estate  of  Jacob  Heuberger. 

Michael  Adam  et  al..  Appellants,  v.  Ambrose  Highberger  et  al., 
Appellees;  CYRmL  Benjamin  Striegel  et  al..  Appellants. 

DE80ISNT  AND  DIBTBIBTTnON:  Election  Between  Wm  and  Dower — 
Evidence.  An  eleetion  by  a  widow  to  accept  the  provisions  of  a 
wiU  in  lien  of  distributive  share  is  not  shown  by  testimony  that  the 
widow,  when  informed  of  the  provisions  of  the  will  in  her  favor, 
indicated,  somewhat  inferentially,  her  satisfaction  therewith.  So 
held  as  to  an  aged  widow  who  was  unfamiliar  with  business  mat- 
ters, and  who  survived  her  husband  some  four  weeks. 
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Appeal  from  Keokuk  District  Court. — Charles  A.  Dewey, 

Judge. 

March  15,  1921. 

This  action  involves  the  construction  of  the  will  of  the  said 
decedent,  and  the  determination  of  whether  or  not  the  widow  of 
said  decedent  elected  to  accept  the  provisions  of  said  will. — 
Affirmed, 

J.  H.  Wyllie  and  Frank  M,  Beatty,  for  appellants. 

Hugo  F.  Goeldner,  Stockman  &  Baker,  and  /.  P.  TaUey, 
for  appellees. 

Faville,  J. — As  indicated  in  the  title  of  this  cause,  plain- 
tiffs and  certain  of  the  defendants  appear  as  appellants;  other 
defendants  appear  as  appellees.  For  convenience  in  the  dis- 
cussion of  the  case,  we  will  refer  to  the  plaintiffs  as  if  they  were 
the  sole  appellants,  and  to  all  of  the  defendants  as  though  they 
were  appellees. 

The  will  of  the  testator,  Jacob  Heuberger,  contained,  among 
other  things,  the  following  provision : 

**I  give,  devise,  and  bequeath  to  my  wife,  Anna  Heuberger, 
of  Harper,  Iowa,  all  of  *my  remaining  property,  real,  personal 
or  mixed.    She  to  use  this  property  during  her  natural  life.'' 

By  subsequent  provisions  of  his  will,  the  testator  bequeathed 
certain  moneys  to  different  children,  and  provided  that  his 
daughter  Paulina  should  have  the  option  to  purchase,  after  the 
death  of  his  wife,  his  home  in  Harper  for  the  sum  of  $2,000,  and 
also  a  certain  tract  of  farm  land  for  the  sum  of  $40  an  acre. 
The  will  provided  that,  if  the  said  daughter,  Paulina,  did  not 
wish  to  buy  the  said  homestead  property  for  the  sum  of  $2,000, 
his  daughter  Mary  should  have  the  same  option.  The  testator 
died  March  30, 1919,  and  his  widow  died  intestate  on  April  28th, 
following. 

The  executors  filed  an  application  for  an  order  to  execute 
deeds  conveying  said  described  real  estate  in  accordance  with  the 
terms  and  provisions  of  said  will,  and  alleged  that  the  widow 


Mar.,  1921]  In  re  Estate  of  Heuberqer.  61 

of  said  testator  elected  to  accept  the  terms  and  provisions  of  the 
said  wiU.  All  of  the  legatees,  devisees,  and  heirs  at  law  of  said 
testator  were  served  with  notice  and  made  parties  to  said  action. 
Objections  were  duly  filed  to  said  application,  on  the  ground  that 
the  widow  did  not  take  under  the  will,  but  took  her  distributive 
share. 

I.  The  ultimate  question  presented  by  this  appeal  is 
whether  or  not  the  widow  of  the  said  testator  elected  to  take 
under  the  will.  The  widow  at  no  time  filed  any  written  election 
to  take  under  the  will,  nor  was  any  election  entered  of  record, 
nor  did  the  heirs  or  any  person  interested  in  the  estate  ever 
serve  any  notice  upon  the  widow,  calling  upon  her  to  make  such 
an  election. 

In  Arnold  v,  Livingston,  157  Iowa  677,  we  held  that  the 
fact  of  election  by  the  widow  *'can  be  shown  by  any  competent 
evidence  that  satisfies  the  court  that  she  did  so  elect  before  her 
death,  and  need  not  be  made  within  six  months,  and  need  not  be 
made  a  matter  of  record  except  as  provided  in  Section  3376." 

It  therefore  becomes  essentially  a  fact  question  to  determine 
whether  or  not  the  acts,  conduct,  and  declarations  of  the  widow 
were  suflScient  to  satisfy  the  court  of  the  fact  of  such  an  election. 
In  Schubert  v.  Barnkoldt,  177  Iowa  232,  we  held  that : 
''To  constitute  an  election  in  such  cases,  two  things  appear 
to  be  necessary:  (1)  that  the  widow  be  aware  of  the  extent  of 
the  estate  and  that  she  is  choosing  between  two  inconsistent 
rights,  and  (2)  that,  with  such  knowledge,  she  intended  to 
choose." 

It  is  ob^dous  that  no  two  cases  can  be  identical  in  their  facts, 
and  the  precedents  can  only  guide  us  as  to  the  general  principles 
involved  in  determining  the  facts  as  to  election. 

In  Berry  v.  Donaldy  168  Iowa  744,  we  said  that  the  evidence 
of  such  an  election  to  take  under  a  will  in  lieu  of  distributive 
share  should  be  clear  and  satisfactory. 

The  evidence  shows  that  the  testator  was  81  years  of  age  at 
the  time  of  his  death,  and  that  the  wife,  who  died  about  a 
month  later,  was  84  years  of  age  at  the  time  of  her  death.  The 
couple  had  been  married  more  than  half  a  century.  The  testa- 
tor had  been  a  farmer  all  of  his  active  life,  and  had  lived  for 
many  years  in  the  neighborhood  of  Harper,  Iowa,  and  for  about 
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16  years  in  the  town.  The  estate  of  the  testator  consisted  of 
certain  real  estate  referred  to  in  the  will,  and  of  some  moneys 
and  credits  in  the  bank  at  Harper,  the  total  value  of  the  estate 
being  estimated  at  about  $10,000.  The  will  was  executed  in 
January,  1916,  and,  at  the  time  of  the  testator's  death,  was  in 
the  custody  of  the  priest  of  the  Catholic  Church,  of  which  the 
testator  and  his  wife  were  both  members.  The  priest  testified 
that  the  testator  left  the  will  with  him,  and  that,  after  the  death 
of  the  testator,  his  widow  and  her  son-in-law  called  at  the 
priest's  home,  and  that  at  said  time  he  told  her  that  he  had  the 
will  at  his  place  in  his  safe,  and  that  the  widow  replied : 

*'It  will  remain  there,  because  I  am  satisfied;  it  will  stay 
there. ' ' 

The  son-in-law  corroborated  this  conversation. 

A  sister  of  the  widow's  testified  that,  after  the  death  of  the 
testator,  she  had  a  talk  with  the  widow  in  regard  to  the  will,  in 
which  the  widow  said  that  the  will  was  opened  and  read,  and 
** everything  belongs  to  her  as  long  as  she  is  living." 

The  father  of  two  of  the  minor  grandchildren  of  the  testator 
testified  to  a  conversation  with  the  widow,  after  the  death  of  the 
decedent,  in  which  he  said  to  her  that  he  understood  that  there 
Avas  a  will,  and  she  replied: 

*'Yes,  there  is  a  will,  and  everything  is  mine  as  long  as  I 
live." 

Another  witness  testified  that  the  widow  told  her  that  the 
will  was  opened  and  read,  and  that  the  will  gave  her  the  property 
as  long  as  she  lived. 

A  daughter  of  the  parties'  testified,  over  objection  that  she 
was  incompetent  under  Code  Section  4604,  that  the  widow  stated 
that  it  was  not  necessary  to  take  the  will  to  court  and  prove  it, 
because  everything  was  hers  as  long  as  she  lived. 

Another  daughter  also  testified,  over  objection  that  she  was 
incompetent,  under  Code  Section  4604,  that  the  widow  said  that 
everything  was  hers  in  the  will  as  long  as  she  lived,  and  after 
that  the  will  was  to  stay  just  exactly  as  it  is. 

We  have  not  attempted  to  set  out  every  item  of  evidence  on 
this  subject,  but  tlie  foregoing  is  the  substance  of  it.  In  the 
instant  case,  the  evidence  discloses  that  this  widow  was  an  old 
lady,  who  had  lived  in  this  country  a  great  many  years,  but  did 
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not  speak  the  English  language.  She  was  not  familiar  with  busi- 
ness transactions,  and  the  record  discloses  that  the  testator, 
with  the  assistance  of  a  daughter,  had  transacted  his  business.  It 
is  very  apparent  thdt  this  old  lady,  84  years  of  age,  and  the 
mother  of  a  large  family,  had  devoted  her  life  to  the  care  of  her 
home  and  her  domestic  affairs.  It  is  true  that  every  person  is 
primmed  to  know  the  law.  Therefore,  this  widow  is  presumed 
to  have  known  that  the  provisions  of  the  statute  allowed  her 
the  right  to  one  third  in  value  of  the  legal  and  equitable  estate 
of  her  husband ;  but,  under  the  conditions  and  facts  disclosed  in 
this  ease,  the  presumption  cannot  be  given  very  great  weight.  A 
lar^e  amount  of  the  proof  offered  in  behalf  of  the  appellants  was 
more  in  the  nature  of  a  recital  by  the  widow  of  the  provisions  of 
the  will  respecting  her  than  it  was  a  declaration  of  a  purpose 
to  accept  the  will  in  lieu  of  her  rights  under  the  statute.  A  con- 
siderable amount  of  the  testimony  was  from  the  mouths  of  wit- 
nesses who  were  incompetent,  under  Code  Section  4604. 

We  think  this  evidence  falls  far  short  of  being  of  that  clear 
and  satisfactory  character  which  is  required  in  cases  of  this  kind 
to  establish  an  election.  There  is  no  evidence  here  of  any  act 
on  the  part  of  the  widow  in  relation  to  the  property  indicating 
any  election  on  her  part,  or  of  an  intent  on  her  part  to  choose 
between  two  known  rights. 

In  Pring  v.  Swarm,  176  Iowa  153,  it  appeared  that  the 
widow,  on  one  or  more  occasions,  expressed  her  willingness  or 
purpose  to  accept  what  her  husband  had  provided  for  her,  and 
that  she  did  accept  and  receive  rents  accruing  on  the  land  of 
which  he  died  seized.  We  held  thpt  the  receipt  of  the  rents  under 
such  circumstances  did  not  operate  to  estop  her  from  claiming 
her  statutory  share  of  her  husband's  estate,  and  that  what  she 
said  in  conversation  as  to  her  purpose  with  respect  to  her  hus- 
band's  will  was  not  said  to  the  other  beneficiaries,  nor  did  it 
appear  to  have  been  said  with  any  intent  to  influence  their  con- 
duct or  action,  and  it  did  not  appear  to  have  done  so. 

We  had  occasion  to  consider  the  subject  of  election  in  the 
ea.se  of  Watrous  v.  Wairous,  180  Iowa  884,  and  it  is  unnecessary 
to  repeat  what  we  then  said.  The  evidence  offered  therein  was 
stronger  than  in  the  case  at  bar,  to  show  an  election  on  the  part 
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of  the  surviving  spouse,  and  we  held  that  the  evidence  fell  short 
of  being  sufiSeient  so  to  do. 

The  finding  of  the  trial  court  that  the  widow  of  the  testator 
did  not  make  any  legal  election  to  accept  the  will  in  lieu  of  her 
statutory  rights  in  the  property  of  the  testator  is,  we  think,  fully 
sustained  and  warranted  by  the  record,  and  it  necessarily  fol- 
lows that  the  conclusion  that  the  widow,  at  the  time  of  her 
death,  was  entitled  to  her  distributive  share  under  the  statute, 
in  and  to  the  property  of  the  said  decedent,  was  correct. 

II.  In  view  of  our  holding  that  the  widow  did  not  elect  to 
take  under  the  will  of  the  testator,  it  becomes  unnecessary  for 
us  to  determine  the  other  questions  argued  by  the  appellants. 

It  therefore  follows  that  the  order  appealed  from  must  be, 
and  the  same  is,  in  all  respects— -^#irmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


In  re  Estate  op  J.  D.  Stryker. 

WILLS:  Testamentary  Capacity — Senile  Dementia.  Principles  reaf- 
firmed: (1)  That  senile  dementia  does  not  necessarily  render  a 
party  incapable  of  making  a  will;  and  (2)  that  a  party  has  testa- 
mentary capacity  if  he  intelligently  understands  (a)  the  nature  of 
the  instrument  executed,  (b)  the  nature  and  extent  of  his  estate, 
(c)  the  natural  objects  of  his  bounty,  and  (d)  the  distribution 
which  he  wishes  to  make. 

Appeal  from  Wright  District  Court, — H.  E.  Fry,  Judge. 

March  15,  1921. 

Will  contest.    Appeal  from  verdict  and  judgment  thereon, 
admitting  will  to  probate. — Affirmed, 

Birdsall,  McGrath  &  Archerd,  for  proponents. 

Sylvester  Flynn,  Robert  Healy,  and  Lovrein  <&  Lovrein,  for 
contestants. 

Per  Curiam. — J.  D.  Stryker  died  September  7,  1918,  at  the 
age  of  69  years,  a  bachelor.     His  father  and  mother  had  died 
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about  20  years  before.  Before  the  death  of  the  parents,  Mrs. 
C-  W.  Orr  married  her  present  husband,  and  they,  together  with 
J.  D.  Stryker,  lived  as  one  family  on  the  old  Stryker  homestead. 
When  the  parents  died,  J.  D.  Stryker  became  the  owner  of  the 
homestead,  and  C.  W.  Orr  and  his  wife  rented  the  land  from  J. 
D,  Stryker.  Ever  after  the  death  of  his  parents,  J.  D.  Stryker 
made  his  home  with  his  sister,  Mrs.  C.  W.  Orr,  and  her  husband. 
In  addition  to  Mrs.  C.  W.  Orr,  there  were  five  sisters  and  one 
brother,  of  whom  two  sisters  only  were  living  at  the  time  the 
will  in  question  was  made.  The  living  sisters,  besides  Mrs.  C.  W. 
Orr,  were  Mrs.  Thomas  Orr  and  Mrs.  Emma  Spangler.  The  de- 
ceased sisters  were  Mrs.  Lovina  Teeters  and  Mrs.  EflSe  Johnson, 
and  the  dead  brother  was  John  Stryker.  Mrs.  Lovina  Teeters 
moved  to  Missouri  about  the  year  1877.  Her  brother,  J.  D. 
Stryker,  never  made  a  visit  to  her  after  that  time,  and  she  never 
visited  him.  She  died  about  the  year  1892.  In  1910,  one  of  her 
sons,  W.  A.  Teeters,  moved  to  Laurens,  Iowa,  and  J.  D.  Stryker 
visited  him  there,  two  or  three  times,  and  Mr.  Teeters  and  some 
members  of  the  family  visited  Mr.  Stryker  twice. 

Mrs.  Efiie  Johnson  died  September  5,  1909.  Her  children 
saw  their  uncle,  J.  D.  Stryker,  only  occasionally.  J.  D.  Stryker 'r 
relations  with  his  brother  John,  who  owned  a  neighboring  farm, 
were  pleasant,  up  to  the  time  of  John's  death,  in  1917.  His 
relations  with  Mrs.  Thomas  Orr  were  always  pleasant.  Mrs. 
Emma  Spangler  visited  her  brother  J.  D.  Stryker  three  times  dur- 
ing the  last  three  years  of  his  life,  and  he  was  at  her  place  once, 
which  was  in  the. year  1916. 

The  will  was  made  on  May  5, 1916,  about  two  years  and  four 
months  before  his  death.  At  the  time  of  his  death,  Stryker  had 
personal  property  of  the  value  of  $19,470.95.  He  owned  270 
acres  of  land,  situated  in  Wright  County,  which  was  free  of  in- 
cumbrance, except  taxes  and  drainage  assessment  in  the  amount 
of  about  $1,200.  The  land  was  w^orth  somewhere  in  the  neigh- 
borhood of  $200  an  acre,  and  the  total  estate  amounted  to  ap- 
proximately $72,000.  In  his  will,  Stryker  gave  his  sister  Mrs. 
C.  W.  Orr  90  acres  of  land;  to  C.  W.  Orr,  his  sister's  husband, 
he  gave  80  acres  of  land;  to  Miles  Orr,  his  sister's  son,  he  gave 
100  acres  of  land.    He  gave  his  sister  Mrs.  C.  W.  Orr  and  her 
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husband  each  $3,000  in  cash ;  to  Lovina  Luke,  daughter  of  Mrs. 
C.  W.  Orr,  he  gave  $1,000;  to  Amy  Spires,  daughter  of  Mrs.  C. 
W.  Orr,  $1,000 ;  to  Roxina  Orr,  daughter  of  Mrs.  C.  W.  Orr, 
$500;  to  Miles  Orr,  son  of  Mrs.  C.  W.  Orr,  he  gave  $1,500;  to 
his  sister  Mrs.  Thos.  Orr  and  her  husband,  he  gave  $3,000;  to 
the  five  children  of  his  deceased  sister  Mrs.  Johnson,  he  be- 
queathed to  Albert  Johnson  $1,000,  and  to  the  other  four  $500 
each.  Martin  Hirt,  a  disinterested  friend,  was  named  as  execu- 
tor in  the  will. 

The  proponents,  appellees  here,  being  the  members  of  the 
C.  W.  Orr  family,  tendered  the  will  for  probate.  The  contes- 
tants, appellants,  are  the  heirs  of  J.  D.  Stryker  other  than  the 
C.  W.  Orr  family. 

Contestants,  in  their  objections  to  the  probate  of  the  will, 
allege  that,  at  the  time  the  instrument  was  made,  and  for  years 
previous  thereto,  J.  D.  Stryker  was  of  unsound  mind,  suflPering 
from  a  general  mental  derangement,  due  to  senile  dementia  and 
other  mental  ailments ;  and  that  the  execution  of  the  instrument 
was  procured  by  undue  influence  of  C.  W.  Orr,  Lillian  Orr, 
Boxine  Orr,  Miles  Orr,  Amy  Spires,  Lovina  Luke,  or  one  or 
more  of  them,  in  that,  for  30  years  prior  to  his  death,  decedent 
had  lived  in  the  same  house  with  Lillian  Orr  and  C.  W.  Orr  and 
their  children,  and  had  implicit  confidence  in  them,  and  then 
was  in  a  greatly  weakened  mental  condition,  due  to  senile  de- 
mentia and  other  causes ;  and  that  one  or  more  of  said  persons 
wrongfully  caused  the  said  Stryker  to  sign  the  said  instrument 
wherein  they  were  named  as  the  chief  beneficiaries. 

At  the  close  of  the  evidence  for  contestants,  the  court  with- 
drew from  the  consideration  of  the  jury  the  issue  of  undue  in- 
fluence. The  case  went  to  the  jury  on  the  question  of  testament- 
ary capacity  of  the  testator,  and  the  jury  found  that  the  testator 
was  of  sound  mind  at  the  time  he  executed  the  will. 

J.  D.  Stryker  was  adjudged  insane  on  August  19,  1918,  and 
was  confined  in  the  hospital  for  the  insane  at  Cherokee,  and  died 
in  that  hospital  on  September  7th  following.  It  is  the  position 
of  proponents  that  insanity  first  manifested  itself  in  the  sum- 
mer of  1918,  and  that,  before  that  time,  Stryker  was  sound  in 
mind.  The  contestants  claim  that,  for  four  or  five  years  im- 
mediately preceding  his  commitment  to  the  hospital,  Stryker  had 
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the  well-known  symptoms  of  senile  dementia,  and  was  incapaci- 
tated to  make  a  wiU. 

At  the  close  of  contestants'  evidence,  the  issue  of  undue  in- 
fluence was  withdrawn  from  the  jury,  on  motion  of  proponents. 
Contestants  claim  that  the  issue  of  undue  influence  was  sup- 
ported by  sufficient  evidence,  and  that  it  was  error  to  withdraw 
the  same  from  the  consideration  of  the  jury. 

It  would  serve  no  useful  purpose  to  set  out  the  testimony 
bearing  on  that  question.  We  have  examined  the  record  care- 
fully, and  think  the  court  did  not  err  in  withdrawing  the  issue 
of  undue  influence  from  the  jury.  There  was  not  even  a  scin- 
tilla of  evidence  to  show  attempt  to  exert  influence  on  Stryker 
by  any  of  the  beneficiaries  with  respect  to  the  will. 

Contestants  complain  of  Instruction  13,  given  by  the  court ; 
that,  in  Instruction  13,  the  court  invaded  the  province  of  the 
jury,  and  reflected  upon  and  destroyed  the  evidence  of  contest- 
ants' physician  witnesses,  respecting  their  examinations  and 
observations  of  the  decedent  and  their  knowledge  of  the  disease 
with  which  he  was  afflicted.  This  assignment  of  error  is  without 
merit.  The  instruction  is  a  correct  statement  of  the  law,  and  is 
a  fair  submission  of  the  matters  involved,  and  it  is  the  usual 
instruction  given.  The  instruction  does  not  invade  the  province 
of  the  jury  or  reflect  upon  the  evidence  of  contestants,  but  states 
the  law  recognized  by  this  court.  Moore  v.  Chicago,  R,  I.  <fc  P. 
R.  Co.,  151  Iowa  353,  359 ;  Arndt  v.  Hosford,  82  Iowa  499 ;  Lang 
v.Marshalltown  L.  P.  &  B.  Co.,  166  Iowa  548,  554.  We  deem  it 
unnecessary  to  set  out  the  instruction.  A  similar  instruction 
was  approved  in  Moore  v,  Chicago,  R.  Z.  <£•  P.  R.  Co.,  supra. 

Contestants  complaint  of  Instruction  9,  that  the  court  failed 
to  submit  their  side  of  the  proposition.  In  this  instruction  the 
court  stated  the  claim  of  contestants,  that,  at  the  time  of  the 
execution  of  the  will,  Stryker  was  afflicted  with  senile  dementia, 
and  that,  by  reason  thereof,  he  was  incompetent  to  make  a  valid 
will,  and  submitted  it  to  the  jury  to  determine  the  facts.  The 
jury  was  told  that,  if  it  found  that  the  testator  was  afflicted 
with  senile  dementia  at  the  time  of  making  the  will,  it  did  not 
necessarily  mean  that  he  was,  by  reason  thereof,  mentally  in- 
capable of  making  a  valid  will ;  that,  if  it  found  that  the  disease 
so  affected  his  mind  at  the  time  the  will  was  executed  that  he  did 
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not  and  could  not  intelligently  understand  the  nature  of  the 
instrument  he  executed,  the  nature  and  extent  of  his  estate,  the 
natural  objects  of  his  bounty,  and  the  distribution  he  wished  to 
make  of  his  property,  then  he  was  mentally  incompetent  to 
make  a  valid  will.  The  instruction  fairly  stated  the  proposition 
of  fact  involved  and  the  law  applicable,  applying  the  proper 
test  of  mental  capacity  to  make  a  valid  will.  Perkins  v.  Perkins, 
116  Iowa  253,  260. 

Contestants  complain  that,  in  Instruction  11,  the  court  em- 
phasized nonexpert  evidence  favorable  to  proponents,  and  mini- 
mized the  weight  of  like  evidence  offered  by  contestants.  We 
refrain  from  setting  forth  the  instruction.  It  is  sufficient  to  say 
that  the  criticism  is  without  merit. 

Error  is  assigned  because,  as  contestants  claim,  H.  M.  Hirt, 
who  was  named  as  executor  in  the  will,  was  permitted  to  testify 
to  personal  transactions  with  decedent  testator,  over  objections 
made  under  Code  Section  4604.  We  think  the  testimony  elicited 
from  Hirt  was  not  incompetent  under  Section  4604,  but  we  will 
not  discuss -the  matter  further.  The  contestants  are  not  in  a 
position  to  complain  of  the  testimony  of  Hirt,  for  his  testimony 
was  stricken. 

The  question  of  the  mental  capacity  of  J.  D.  Stryker  to 
make  the  will  was  submitted  to  the  jury,  under  proper  instruc- 
tions. 

We  find  no  reason  to  disturb  the  judgment  of  the  court  ad- 
mitting the  will  to  probate,  and  the  judgment  below  is — Af- 
firmed. 


William  Manley  et   al..   Appellants,   v.  J.   C.   Headington, 

County  Treasurer,  et  al..  Appellees. 

CONSTITUTIONAL  LAW:  Construction— Estoppel  to  Question  Con- 
BtitutionaUty  of  Statute.  A  party  may  not,  in  order  to  secure  a 
benefit,  cause  proceedings  to  be  had  under  a  statute,  and,  after 
securing  the  benefits,  assert  the  unconstitutionality  of  the  statute. 
So  held  where  parties  petitioned  for  the  selection  of  trustees  to 
repair  a  drainage  improvement,  and  later  questioned  the  constitu- 
tionality of  the  statute. 

Appeal  from  Woodbury  District  Court, — George  Jepson,  Judge. 
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March  15,  1921. 

This  is  a  proceeding  in  equity  against  certain  public  of- 
ficials, including  the  county  treasurer  and  the  board  of  super- 
visors of  Woodbury  County,  to  enjoin  the  collection  of  certain 
ass^ments  for  drainage  benefits,  on  the  ground  that  the  statute 
under  which  such  assessments  were  made  is  unconstitutional  and 
void.  There  was  a  decree  dismissing  the  petition,  and  the  plain- 
tiffs appeal. — Affirmed. 

Griffin,  Oriffin  c&  Griffin,  for  appellants. 

Henderson,  Fribourg  &  Hatfield,  0.  T,  Naglestad,  and  Al- 
fred Pizey,  for  appellees. 

Evans,  C.  J. — The  statute  under  attack  is  Chapter  53  of 
the  Acts  of  the  Thirty-sixth  General  Assembly  (Section  1989- 
a61  et  seq.,  Supplemental  Supplement,  1915).  This  statute 
provides  for  the  selection  of  so-called  trustees  in  a  drainage  dis- 
trict, who  shall'  be  charged  with  the  duty  of  repair  and  main- 
tenance of  the  drainage  improvement  constructed  in  the  district. 
Large  powers  purport  to  be  given  to  the  trustees,  pursuant  to 
such  statute,  and  it  is  averred  that  the  power  thus  conferred  is 
in  violation  of  various  provisions  of  the  Constitution  of  the  state 
and  of  the  Constitution  of  the  United  States.  Under  the  record 
before  us,  a  preliminary  question  stands  between  the  plaintiffs 
and  a  consideration  of  the  constitutional  objections  presented  by 
them. 

The  district  in  question  comprises  51,000  acres.  It  was 
established  in  1905.  The  drainage  improvement,  consisting  of 
a  main  drain  19  miles  in  length  and  many  laterals,  was  completed 
in  due  course,  at  a  cost  to  the  district  of  $172,000.  We  infer 
from  the  record  that  the  main  drain  and  many  of  the  laterals 
were  open  ditches,  and  that  in  time  they  suffered  more  or  less 
in  their  efficiency  by  the  deposit  of  silt  therein.  After  the  ex- 
piration of  10  years,  to  wit,  in  1915,  a  petition  was  presented 
to  the  board  of  supervisors  for  the  appointment  of  trustees,  pur- 
suant to  the  statute  already  referred  to,  with  a  view  of  cleaning 
out  the  silt  deposits  which  had  accumulated  since  the  construe- 
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tion  of  the  drain.  The  board  of  supervisors  granted  that  peti- 
tion, and  set  the  statute  in  motion  to  that  end.  The  trustees 
were  selected  in  the  manner  provided  by  the  statute.  They  em- 
ployed an  engineer,  who  reported  the  nature  of  the  repairs  re- 
quired and  the  probable  cost  thereof  at  $96,000.  The  report 
was  adopted  by  the  trustees,  and  contracts  were  let  to  one  Whit- 
ney for  the  dredging  of  the  various  open  drains.  Whitney  has 
performed  the  work  almost  to  completion,  at  a  cost  of  about 
$84,000.  The  assessed  value  of  the  real  estate  in  the  district  is 
about  $3,500,000.  The  plaintiffs  were  all  signers  of  the  petition 
referred  to.  During  the  two  years  when  Whitney's  work  was 
in  progress,  they  all  stood  by  and  saw  the  work  done  and  the 
expense  incurred  and  the  benefits  that  accrued  to  them  respec- 
tively, without  objection.  That  is  to  say,  they  have  deferred 
their  challenge  of  the  statute  until  after  they  have  secured  the 
benefits  of  the  performance  of  Whitney's  contract.  To  this  state- 
ment there  should  be  the  qualification  that,  at  one  time,  a  protest 
was  filed  with  the  trustees  by  some  of  the  plaintiffs.  The  exact 
nature  and  scope  of  the  protest  are  not  disclosed,  because  it  was 
not  preserved.  The  utmost  that  can  fairly  be  said,  under  the 
evidence,  is  that  they  insisted  that  the  cost  of  the  repair  should 
be  paid  for  out  of  the  repair  fund  on  hand,  which  is  variously 
estimated  in  the  testimony  at  from  $9,000  to  $20,000. 

The  repair  was  of  such  a  nature  that  it  could  not  be  par- 
tially performed  with  any  resulting  benefit.  It  involved  the 
dredging  of  the  entire  course  of  the  various  drains.  It  involved 
a  removal  of  all  bridges  for  that  purpose.  The  work  was  done 
with  a  floating  dredge  boat.  It  is  made  to  appear  that  the 
dredging  would  have  to  be  carried  forward  to  the  full  length  of 
the  drain,  in  order  to  be  serviceable  at  all.  Nor  does  it  appear 
that  such  alleged  protest  was  made  before  the  contract  was  en- 
tered into.  There  is  no  claim  made  here  that  the  work  contracted 
for  was  unnecessary,  or  that  the  cost  thereof  was  imreasonable. 
The  plaintiffs,  having  set  the  statute  in  motion,  and  having  se- 
cured its  objective  in  the  form  of  benefit  to  themselves,  could 
not  lift  the  equitable  estoppel  thus  created,  if  any,  by  merely 
protesting  against  the  reasonable  cost  thereof.  Especially  would 
this  be  so  where  it  does  not  appear  that  the  protest  was  made 
before  the  cost  was  contracted  for,  or  before  substantial  benefits 
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had  accmed  therefrom  to  the  protesting  parties.  Even  if  we 
were  to  hold  the  statute  itself  unconstitutional,  the  facts  here 
appearing  would  furnish  a  sufficient  basis  for  equitable  relief, 
as  against  the  plaintiffs,  for  benefits  voluntarily  sought  and  re- 
ceived. The  classification  upon  which  benefits  were  assessed 
had  been  fixed  in  the  original  proceedings.  This  classification 
was  in  no-manner  departed  from  in  the  matter  of  assessing  bene- 
fits for  the  repair  work.  Such  classification  was  known  to  the 
plaintiffs  at  the  time  of  the  petition  for  the  repair.  By  such 
petition  they  may  well  be  deemed  to  have  consented  to  such 
classification  and  to  their  liability  for  benefits  proportionate  to 
such  classification. 

For  the  reasons  here  indicated,  we  think  the  plaintiffs  are 
equitably  estopped  from  now  challenging  the  constitutionality 
of  the  statute  in  reference  to  this  proceeding.  We  shall  not, 
therefore,  inquire  into  the  constitutionality  of  the  same.  Thomp- 
son v.  Mitchell,  133  Iowa  527.  The  decree  entered  below  is, 
accordingly, — Affirmed. 

AH  the  justices  concur. 


Minnie  Miller  et  aL,  Appellants,  v.  Kathryn  Paulson, 

Appellee. 

In  be  Estate  op  Kathryn  Paulson. 

COSTS:  UnsncceBsful  Plaintiff  in  Quardlanship.  An  unsuccessful 
plaintiff  in  proceedings  for  guardianship,  even  though  he  acted  in 
good  faith,  may  not  have  his  attorney  fees  and  costs  taxed  to 
the  succeBsf nl  defendant. 

Appeal  from  Harrison  District  Court. — Earl  Peters,  Judge. 

March  15,  1921. 

Plaintiffs,  and  Roadifer  &  Roadifer  and  H.  L.  Robertson, 
attorneys  for  plaintiffs,  appeal  from  the  judgment  of  the  court 
below  dismissing  certain  claims  filed  by  them  against  the  guard- 
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ian  and  estate  of  Kathryn  Paulson,  and  against  Kathryn  Paul- 
son, appellee  herein. — Affirmed. 

Boadifer  &  Roadifer  and  U,  L.  Robertson,  for  appellants. 
Turner  &  Cvllison,  for  appellee. 

Per  Curlvm. — The  appellants,  Minnie  Miller,  Mary  Doyle, 
and  Nancy  Doyle,  some  time  prior  to  August  17, 1914,  employed 
Roadifer  &  Roadifer  and  H.  L.  Robertson,  attorneys  at  Logan, 
to  commence  and  prosecute  an  action  in  the  district  court  of 
Harrison  County,  Iowa,  for  the  appointment  of  a  guardian  for 
the  said  Kathryn  Paulson,  their  mother,  who,  they  allege  in 
their  petition,  filed  on  the  above  date,  was  a  person  of  unsound 
mind.  Plaintiffs  prevailed  in  the  district  court,  and  one  George 
W.  McCoid  was  appointed  guardian.  Upon  appeal  to  this  court 
the  judgment  wa*s  reversed.  Miller  v.  Paulson,  185  Iowa  218. 
Later,  plaintiffs'  petition  was  dismissed.  The  opinion  reversing 
the  judgment  in  the  court  below  was  filed  on  October  25,  1918, 
and  on  November  8th  following,  plaintiffs  filed  a  claim,  in  which 
Roadifer  &  Roadifer  and  Robertson  joined,  in  the  oflBce  of  the 
clerk  of  the  district  court  of  Harrison  County,  against  Kathryn 
Paulson  and  her  guardian,  as  follows,  to  wit:  $1,300  paid 
Roadifer  &  Roadifer  and  H.  L.  Robertson  for  services  rendered 
as  attorneys  for  plaintiffs  in  the  district  court  in  the  action  for 
the  appointment  of  a  guardian;  costs  incurred  in  the  district 
and  Supreme  Court  in  said  action  in  the  sum  of  $1,329.85 ;  and 
also  for  an  additional  allowance  of  $1,000  attorney  fees  for  the 
services  rendered  by  said  attorneys  for  plaintiffs  in  the  Supreme 
Court.    The  court  refused  to  allow  any  part  of  said  claimis. 

Apparently,  the  immediate  cause  of  the  institution  of  the 
action  for  the  appointment  of  a  guardian  for  Kathryn  Paulson 
was  the  conveyance  by  her  in  March,  1914,  of  160  acres  of  land 
to  her  son  Henry  W.  Paulson  and  120  acres  to  her  son  Harry  N. 
Paulson  for  what  appears  to  have  been  a  wholly  inadequate 
consideration. 

During  the  pendency  of  the  appeal  of  the  original  action 
for  the  appointment  of  a  guardian,  McCoid  filed  a  petition  in 
the  ofiice  of  the  clerk  of  the  district  court  of  Harrison  County, 
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setting  up  said  conveyances  to  Henry  W.  and  Harry  N.  Paulson, 
and  asked  the  court  for  an  order  authorizing  him  to  commence 
separate  actions  to  set  said  conveyances  aside,  and  to  employ 
Roadif er  &  Roadifer  and  H.  L.  Robertson  as  attorneys  for  that 
purpose.  An  order  granting  authority  as  prayed  was  granted 
by  one  of  the  judges  of  the  district  court  of  Harrison  County, 
February  10,  1915.  Actions  were  commenced  and  petitions  filed, 
but  nothing  further  was  done,  except  to  dismiss  these  petitions. 
No  separate  allowance  is  asked  for  the  services  rendered  by 
said  attorneys  in  these  actions,  and  the  witnesses  in  their  testi- 
mony fixed  the  value  of  all  the  services  performed,  as  a  whole. 
There  is  little  to  be  said  upon  the  propositions  discussed 
by  counsel  for  appellant.  Section  3853  of  the  Code  provides 
that  costs  shall  be  recovered  by  the  successful  party  against  the 
losing  party.  It  is  suggested  that  plaintiffs,  in  commencing 
the  action  for  the  appointment  of  a  guardian  for  Kathryn  Paul- 
son, were  acting  in  good  faith,  and  under  the  belief  that  she 
was  a  proper  subject  for  guardianship.  If  this  were  conceded, 
the  result  would  have  to  be  the  same.  The  defendant  ultimately 
prevailed,  and  was,  therefore,  the  successful  party.  Plaintiffs 
may  have  been  influenced  in  prosecuting  an  action  for  the  ap- 
pointment of  a  guardian  by  the  belief  that  it  was  necessary  to 
preser^'c  the  property  of  their  mother  and  protect  her  in  the 
enjoyment  thereof  during  the  remainder  of  her  life.  This,  how- 
ever, can  make  no  difference,  under  the  statute  in  the  taxation 
of  costs.  Our  attention  is  called  to  no  statute  or  decision  of 
this  or  any  other  court  as  authority  for  the  establishment  of 
plaintiff's  claim  for  attorney  fees  expended  by  them  in  the  liti- 
gation for  the  appointment  of  a  guardian  against  either  Kathryn 
Paulson  or  McCoid,  who  acted  as  her  guardian  during  the  time 
the  case  was  pending  in  this  court  on  appeal.  Attorney  fees 
are  allowable  against  the  adverse  party  only  when  authorized 
by  statute.  It  is  true  that  the  services  rendered  by  plaintiffs' 
attorneys  in  this  court  were  directed  to  sustain  the  verdict  of 
the  jury,  finding  Kathryn  Paulson  to  be  of  unsound  mind.  The 
reversal  of  the  judgment  was  followed  by  the  voluntary  dis- 
missal by  plaintiffs  of  the  petition.  This  was  made  necessary 
by  the  decision  upon  the  merits,  reversing  the  judgment  below. 
The  cases  cited  by  counsel  for  appellant  do  not  sustain  their 
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contention.  It  is  unnecessary  to  review  these  cases.  In  the 
absence  of  statute  conferring  authority  upon  the  court  to  tax 
the  fees  of  plaintiffs'  attorney  in  an  action  for  the  appointment 
of  a  guardian  for  a  person  alleged  to  be  of  unsound  mind  against 
such  person,  the  court  is  without  power  to  do  so.  The  conclusion 
of  the  court  below  was  right,  and  is — Affirmed. 


H.  M.  Orschel  Company,  Appellant,  v.  Frederick  Fischer, 

Trustee,  et  al.,  Appellees. 

NEGLIGENOE:  Bepair  of  Boof — ^Evidence.  Evidence  held  amply  suf- 
ficient to  establish  the  negligence  of  a  contractor  in  repairing  a 
roof,  in  failing  to  properly  protect  the  roof  from  rainstorm. 

Appeal  from  Page  District  Court, — Earl  Peters,  Judge. 

March  15,  1921. 

Action  for  the  foreclosure  of  a  mechanic's  lien  claimed  for 
work  done  in  repairing  a  roof.  Defendants  filed  a  counterclaim 
for  damages  caused  by  reason  of  plaintiff's  negligence  in  doing 
the  work.  The  court  awarded  defendants  damages  in  the  sum 
of  $150,  and  allowed  plaintiff  the  balance  of  its  claim,  and  fore- 
closed plaintiff's  mechanic's  lien  for  said  amount.  Plaintiff  ap- 
peals.— Affirmed, 

L.  H.  MattoXj  for  appellant. 

O,  W.  Brovm  and  Ferguson,  Barnes  &  Ferguson,  for  ap- 
pellees. 

Faville,  J. — The  appellant  is  a  copartnership.  The  ap- 
pellees are  trustees  of  the  Masonic  Lodge  located  in  Shenandoah, 
Iowa.  The  appellees  employed  the  appellant  to  replace  the  roof 
on  the  Masonic  Lodge  building  at  a  specific  price.  The  appel- 
lant completed  the  work,  and  filed  a  mechanic's  lien  for  the  con- 
tract price.  No  question  arises  in  the  case  in  regard  to  the 
amount  due  the  appellant  for  said  work  under  the  terms  of  the 


Mar.,  1921]  Orschel  Co.  v.  Fischer.  75 

contract.    The  sole  question  arises  on  the  counterclaim  filed  by 
the  appellees. 

It  is  the  contention  of  the  appellees  that,  at  the  time  of 
entering  into  the  contract  for  the  repair  work  in  question,  the 
appellant  represented  to  the  appellees  that  it  had  the  necessary 
equipment  to  prevent  any  damage  that  might  be  occasioned  to 
the  building,  or  contents  thereof,  by  reason  of  rain ;  and  it  is 
alleged  that  the  appellant  negligently  removed  the  roof  on  said 
building  and  exposed  the  rooms  therein,  and  negligently  failed  to 
take  proper  care  and  precaution  to  prevent  injury  to  the  same 
by  rain,  and  that,  while  the  roof  was  in  said  condition,  a  rain- 
storm came  up,  which  damaged  the  building  and  contents. 

The  sole  question  raised  by  this  appeal  is  the  fact  question 
as  to  whether  or  not  the  court  erred  in  allowing  the  appellees 
any  amount  on  their  counterclaim.  There  is  sharp  conflict  in 
the  evidence  as  to  the  conversation  and  representations  made 
prior  to  and  at  the  time  of  entering  into  the  contract  for  the 
repairs  on  the  building.  In  behalf  of  the  appellees,  it  is  claimed 
that  the  appellant  represented  that  it  was  provided  with  tar- 
paulin to  be  used  to  close  any  opening  in  the  roof  in  the  event 
of  rain,  and  that  the  same  would  be  used  to  prevent  any  possible 
injury  to  the  contents  of  the  building,  in  the  event  that  there 
should  be  rain  while  the  roof  was  uncovered.  This  is  disputed 
by  appellant. 

We  do  not  deem  it  essential  to  determine  the  question  as 
to  whether  or  not  such  representations  were  made  and  relied 
npon  at  the  time  of  the  making  of  the  contract.  Appellees'  coun- 
terclaim is  in  separate  counts :  one  pleading  said  alleged  repre- 
sentations, and  the  other  grounded  on  negligence.  The  court 
found  that  the  appellant  was  negligent  in  failing  to  cover  the 
roof  of  the  building  in  time  to  have  prevented  injury  from  rain, 
and  the  question  of  the  alleged  representations  is  immaterial 
to  a  determination  of  the  matters  urged  on  this  appeal.  The 
question  presented  is  solely  a  fact  question  as  to  whether  or  not, 
under  all  the  facts  and  circumstances  disclosed,  the  appellant 
was  negligent  in  the  matter  of  leaving  the  roof  exposed  and  un- 
covered during  the  progress  of  the  work  when  there  was  an  ap- 
proaching storm. 

The  undisputed  evidence  shows  that,  during  the  progress 
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of  the  work,  the  appellant  removed  the  old  roofing  from  a  space 
about  33  feet  in  width  and  about  30  feet  in  length;  that  this 
was  done  in  the  forenoon  of  the  day  in  question.  About  3  o'clock 
in  the  afternoon,  a  rainstorm  came  up,  and  the  damage  com- 
plained of  resulted. 

There  was  sharp  and  decided  conflict  in  the  evidence  with 
regard  to  the  weather  conditions  on  the  day  in  question.  The 
appellees- offered  evidence  tending  to  show  that  it  was  cloudy 
some  6  or  7  hours  before  the  rainstorm  actually  began,  and  that 
it  was  plainly  to  be  seen  that  a  rain  was  coming  from  the  south- 
west ;  and  one  witness  testified  to  notifying  the  workmen  on  the 
roof,  possibly  half  an  hour  prior  to  the  time  of  the  rain,  of  the 
likelihood  of  a  storm.  Another  witness  testified  that,  during  the 
afternoon,  he  saw  the  storm  approaching,  apparently  a  heavy 
rain  from  the  southwest;  that  it  was  plainly  visible,  and  that 
he  could  see  it  coming  for  at  least  two  hours  before  it  struck. 
Another  witness  testified  to  having  observed  the  approaching 
rain  from  an  hour  and  a  half  to  two  hours  before  the  storm  came, 
and  that  there  was  a  big,  black  cloud.  Another  witness  testified 
that  it  looked  like  rain  between  1  and  2  o'clock  in  the  afternoon. 

An  employee  of  the  appellant's,  in  charge  of  the  work,  testi- 
fied that,  on  the  morning  of  the  day  in  question,  the  weather 
was  nice,  the  sun  was  shining,  and  that  he  first  began  to  fear 
rain  between  2  and  3  o'clock;  that  the  rain  came  up  very  sud- 
denly ;  and  that  the  employees  of  appellant  covered  the  opening 
in  the  roof  as  well  as  it  could  be  done  under  the  circumstances. 
Another  employee  of  the  appellant's  testified  that  the  weather 
was  clear  in  the  forenoon,  and  that  it  did  not  look  like  rain 
when  they  began  work  on  the  roof  at  1  o'clock,  and  that  the 
storm  came  up  very  suddenly.  Another  employee  testified  to 
the  same  effect,  and  that  it  was  about  half  an  hour  before  the 
rain  started  that  it  looked  like  rain,  and  that  he  heard  thunder. 

We  have  not  attempted  to  set  out  the  evidence  in  full,  but 
merely  to  outline  the  general  character  of  it.  We  have  examined 
it  all  with  care.  There  was  testimony  offered  in  behalf  of  the 
appellant  to  the  effect  that  the  appellant  was  delayed  in  its  work 
by  reason  of  the  failure  on  the  part  of  a  carpenter  employed 
by  the  appellees  to  furnish  **cant  boards"  as  needed  in  the  prog- 
ress of  the  work.     This  evidence  is  also  in  dispute.     There  is 
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evidence  tending  to  show  that  it  was  impracticable  to  remove  a 
portion  of  the  roof  at  a  time  and  replace  the  same,  but  that  it 
was  necessary  to  remove  the  entire  roof  before  commencing  the 
work  of  reconstruction. 

We  are  satisfied  that  the  conclusion  of  the  trial  court  in  re- 
gard to  the  negligence  of  the  appellant  has  ample  support  in 
the  record.  This  work  was  performed  at  the  season  of  the  year 
when  thunderstorms  are  frequent  in  the  state  of  Iowa.  The  ap- 
pellant undertook  the  work  with  knowledge  of  such  conditions, 
and  knew  of  the  condition  of  the  building  and  of  its  contents, 
and  necessarily,  the  likelihood  of  damages  from  a  rain. 

There  is  evidence  to  the  effect  that  it  would  have  been  prac- 
ticable, by  using  the  roofing  then  on  baud  and  laying  the  same 
temporarily,  to  protect  the  building  from  rain.  The  foreman 
of  the  appellant  testified  that  it  would  have  taken  from  half  an 
hour  to  an  hour  to  have  made  it  waterproof  temporarily,  but 
that  no  effort  was  made  to  do  so  until  almost  the  instant  that  the 
storm  struck  the  building. 

We  are  satisfied  from  the  record  that  proper  observation, 
lookout,  and  precaution  on  the  part  of  the  appellant,  under  all 
of  the  conditions,  would  have  prevented  the  injury  that  resulted 
to  appellees'  property,  and  that  it  was  negligence  on  the  part 
of  the  appellant  to  have  failed  to  protect  the  building  in  a  rea- 
sonable way  from  injury  from  the  rainstorm.  Applying  the 
ordinary  and  usual  test,  we  find  that  the  appellant  did  not  use 
that  degree  of  care  which  a  man  of  ordinary  care  and  prudence 
would  have  exercised  under  the  same  or  similar  circumstances. 

It  is  the  contention  of  the  appellant  that  it  was  delayed  in 
its  work  by  reason  of  the  failure  of  the  employee  of  the  appellees 
to  furnish  *  *  cant  boards, ' '  and  that,  if  they  had  been  furnished 
promptly,  the  work  would  have  been  completed  before  the  storm 
arrived.  This  question  was  a  disputed  question  of  fact,  and  we 
are  not  satisfied  that  the  failure  of  the  appellees  in  this  respect, 
if  there  was  such  failure,  excused  the  appellant's  negligence  in 
the  matter  complained  of. 

The  written  contract  between  the  parties  provided  that  the 
appellant  '*  shall  not  be  responsible  for  damages  or  delay  due 
to  strikes,  fire,  accident,  or  other  causes  beyond  our  reasonable 
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control.  ^  ^  This  clause  in  the  contract  did  not  relieve  the  appel- 
lant from  liability  for  the  negligence  complained  of. 

In  one  paragraph  of  the  argument  of  appellees,  we  receive 
the  assurance  that  **it  is  unnecessary  to  write  an  argument  on 
the  doctrine  of  last  clear  chance.''  The  only  applicability  that 
we  can  imagine  of  such  doctrine  in  the  instant  case  would  be  on 
the  theory  that  the  appellant  was  entitled  to  **the  last  chance" 
to  fix  the  roof  while  the  weather  was  yet  ** clear." 

We  find  nothing  in  the  record  to  justify  our  disturbing  the 
decree  of  the  trial  court,  and  it  is,  in  all  respects, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 


M.  H.  Patterson,  Appellant,  v.  C.  W.  Oakes,  Appellee. 

BILLS  AND  NOTES:  Actions — Stopping  Payment  on  Check.  Stopping 
payment  on  a  check  subjects  the  drawer  to  instant  suit  thereon, 
irrespective  of  the  transaction  out  of  which  the  check  arose. 

Appeal  from  Shelby  District  Court, — E.  B.  Woodruff,  Judge. 

March  15,  1921. 

Action  at  law  on  two  checks  aggregating  $1,000,  given  as 
the  first  payment  on  the  purchase  price  of  a  tract  of  real  estate. 
The  defendant  stopped  payment  on  the  checks,  and  plaintiff 
brought  suit  thereon  against  the  drawer.  The  trial  court  di- 
rected a  verdict  for  the  defendant,  and  plaintiff  appeals. — 
Reversed. 

Edward  S.  White,  for  appellant. 

T,  H.  Smith  and  Shelby  Cullison,  for  appellee. 

Faville,  J. — The  appellant  is  the  owner  of  a  farm  consist- 
ing of  120  acres,  in  Shelby  County,  Iowa.  On  or  about  the  29th 
day  of  August,  1919,  the  appellant  and  the  appellee  entered 
into  an  oral  contract,  by  which  the  appellant  undertook  to  sell 
said  farm  to  the  appellee  for  the  agreed  price  of  $45,000.    At 
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or  about  said  time,  the  appellee  gave  to  the  appellant,  as  pdrt 
of  the  purchase  price  of  said  farm,  two  checks,  one  in  the  sum 
of  $200  and  one  in  the  sum  of  $800,  payable  to  the  order  of  the 
appellant,  and  drawn  on  the  Farmers  &  Merchants  Savings 
Bank,  at  Harlan,  Iowa.  Thereafter,  and  before  the  checks  were 
presented  for  payment,  the  bank  was  directed  by  the  appellee 
to  refuse  payment  on  the  same,  and  such  payment  was  refused. 
Thereupon,  the  appellant  brought  this  action  on  said  two  checks. 
The  appellee  submitted  a  motion  for  a  directed  verdict,  upon 
seven  different  grounds.  The  ruling  of  the  court  upon  this  mo- 
tion was  as  follows : 

**This  motion  has  seven  grounds  for  a  directed  verdict.  The 
first  is  that  the  contract  for  the  sale  of  this  farm  was^in  parol, 
and  no  part  payment  or  possession  given,  and  therefore  within 
the  statute  of  frauds.  On  that  ground  this  motion  is  overruled. 
Now,  without  enumerating  these  in  detail,  the  court  is  of  the 
opinion  that  the  time  has  not  yet  come  for  the  courts  to  de- 
termine the  rights  of  these  parties,  because  the  contract  which 
the  plaintiff  alleges  was  made ;  and  that  it  cannot  be  determined 
on  a  suit  on  the  two  checks  in  question,  but  they  are  simply  a 
part  of  a  contract  which  involves  about  $40,000;  and  that  the 
plaintiff  cannot  maintain  an  action  on  the  two  checks,  separate 
and  apart  from  a  determination  of  the  rights  of  the  parties  on 
the  alleged  contract  of  sale ;  and  that  the  defendant  has  till  the 
first  of  March,  and  the  plaintiff  also,  to  complete  that  contract  ; 
and  that  the  rights  of  the  parties  cannot  now  be  determined. 
There  are  conjectures  that  might  be  made  as  to  what  might 
happen,  but  the  court  will  not  make  any  conjectures;  but  the 
thought  of  the  court  is  that  they  cannot  split  up  this  lawsuit  into 
two  parts,  and  therefore,  with  that  understanding,  the  motion  is 
sustained  on  the  other  grounds.  But  the  court  does  not  offer  to 
render  any  opinion  binding  upon  the  plaintiff  as  to  whether 
there  was  or  was  not  a  valid  contract  which  can  be  enforced, 
because  that  question  is  not  pleaded,  and  is  not  before  the  court, 
except  in  an  incidental  way,  sufficient  to  show  the  court  the 
circumstances  surrounding  the  giving  of  the  checks;  and  there- 
fore this  ruling  is  not  to  be  taken  as  an  adjudication  of  the 
rights  of  the  parties  when  the  time  comes  to  renew  the  question 
of  the  contract.'' 


I 
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I.  Both  parties  submit  extensive  arguments  on  the  prop- 
osition as  to  whether  or  not  the  contract  for  the  sale  of  the  farm 
referred  to  in  the  petition  was  within  the  statute  of  frauds,  and 
whether  the  bar  of  the  statute  was  removed.  Upon  the  record 
in  this  case,  we  think  the  argument  is  unavailing.  The  court 
expressly  overruled  the  ground  of  the  motion  involving  the 
question  of  the  statute  of  frauds. 

II.  It  is  argued  by  appellant  that  the  court  was  in  error 
in  directing  a  verdict  on  the  ground  that  the  action  was  pre- 
maturely brought,  and  that  suit  could  not  be  maintained  on  the 
checks,  separate  and  apart  from  a  suit  for  a  fulfillment  of  the 
contract  of  purchase  of  the  land  referred  to.  This  is  really  the 
only  question  in  the  case. 

This  suit  is  not  a  suit  for  specific  performance  of  the  con- 
tract for  the  purchase  of  land,  nor  is  it  a  suit  for  damages  for 
a  breach  of  said  contract.  The  appellant's  petition  is  based 
wholly  upon  the  two  written  instruments,  and  he  seeks  recovery 
of  a  money  judgment  because  the  appellee  had  stopped  payment 
on  said  checks,  and  because  the  bank  had  refused,  because  of 
such  instruction,  to  pay  and  honor  the  same.  It  is  true  that  the 
appellant  alleges  in  his  petition  that  the  checks  were  given  as  a 
part  of  a  transaction  for  the  purchase  of  a  farm,  and  as  earnest 
money.  The  answer  was  a  general  denial.  Stated  in  another 
form,  the  appellant's  petition  does  no  more  than  state  a  cause 
of  action  upon  two  checks  which,  it  is  alleged,  were  executed  and 
delivered  to  the  appellant  for  a  valuable  consideration,  and  upon 
which  payment  has  been  stopped  by  appellee. 

It  is  alleged  that,  at  said  time,  the  appellee  had  ample  funds 
in  the  bank  to  meet  said  checks.  The  question  is :  Could  this 
action  be  maintained  on  the  checks  at  said  time,  or  was  the  same 
prematurely  brought? 

Under  our  statute,  Section  3060-al85,  Code  Supplement, 
1913,  a  check  is  payable  on  demand.  Where  the  drawer  of  a 
check  stops  payment  thereon,  he  is  liable  to  the  holder  of  the 
check  for  the  consequences  of  his  conduct.  In  such  event,  the 
relations  between  the  drawer  and  the  payee  became  the  same  as 
if  the  check  had  been  dishonored,  and  notice  thereof  given  to  the 
drawer.  The  effect,  so  far  as  the  drawer  is  concerned,  is  to 
change  his  conditional  liability  to  one  free  from  the  condition, 
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and  his  situation  is  like  that  of  the  maker  of  a  promissory  note 
due  on  demand.  Usher  v.  Tucker  Co,,  217  Mass.  441  (105  N.  E. 
360)  ;  Albers  v.  Commercial  Bank,  85  Mo.  173  (55  Am.  Rep. 
355)  ;  Brown  v.  Cow  Creek  Sheep  Co,,  21  Wyo.  1  (126  Pac.  886). 

The  question  of  the  statute  of  frauds  was  not  passed  upon 
by  the  court,  and  was  merely  incidental  to  this  suit,  as  showing 
that  the  checks  were  based  upon  a  valuable  consideration.  See, 
however,  Bohrhach  v.  HammUl,  162  Iowa  131. 

Upon  the  issues  as  tendered,  and  the  evidence  submitted, 
the  court  was  in  error  in  sustaining  appellee's  motion  for  a  di- 
rected verdict,  upon  the  grounds  set  forth ;  and  because  thereof 
the  judgment  of  the  lower  court  is — Beversed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Statk  op  Iowa  ex  rel.  C.  B.  Hilfiker  et  al.,  Appellant,  v.  Q.  M. 

Seaton  et  al..  Appellees. 

STATUTBG:     Constmction — "Population."     Paragraph  26  of  Sec.  48, 

1  Code,  1897,  provides  a  statutory  rule  of  construction  for  the  term 
''population,"  while  Sec.  177-c,  Code  Supp.,  1913,  provides  a  rule 
of  evidence.  It  follows  that  the  enactment  of  the  latter  did  not 
repeal  the  former. 

STATUTES:     Constmction— "Population."     The  term  "population," 

2  when  employed  in  a  statute,  conclusively  means  the  same  as  though 
the  clause  "a«  shcmn  ty  the  last  preceding  state  or  national  census'* 
were  written  thereafter.  (Sec.  48,  Par.  26,  Code,  1897.)  So  held 
as  to  Sec.  2794-a,  Code  Suppl.  Supp.,  1915,  as  amended,  relating  to 
the  organization  of  consolidated  independent  school  districts. 

SCHOOIaS  AND  SCHOOL  DISTBICTS:     Consolidated  Districts— Popu- 

3  latlon  of  City  ox  Town.  Holding  reaffirmed  that,  in  the  provision 
of  Sec.  2794-a,  Code  Suppl.  Supp.,  1915,  as  amended  by  Ch.  149,  38 
G.  A.,  "when  it  is  proposed  to  include,  in  such  district  a  school 
corporation  containing  a  city,  town  or  village  vMh  a  population  of 
ZOO  or  more  inhabitants,'*  the  italicized  clause  modifies  "city,  town 
or  village,"  and  not  "corporation. 


yf 


Appeal  from  Iowa  District  Court. — Raxph  Otto,  Judge. 

March  15,  1921. 
Voi^   191  lA.— 6 
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Proceedings  in  quo  warranto  to  determine  the  legality  of 
the  organization  of  the  consolidated  independent  school  district 
of  Millersburg,  Iowa  County.  Eelators  appeal  from  the  ruling 
of  the  court  below,  sustaining  a  demurrer  to  the  petition. — 
Affirmed. 

W.  E.  Wallace,  for  appellant. 

* 

Stapleton  &  Stapleton,  for  appellees. 

Stevens,  J. — I.  At  an  election  held  on  the  30th  day  of  Au- 
gust, 1919,  by  the  electors  of  the  consolidated  independent  school 
district  of  Millersburg,  the  defendants  were  elected  members  of 

the  board  of  directors.     The  legality  of  the  or- 

1    St\tutbs*   con-  .  ... 

■  struction : "  ganizatiou  of  this  school  corporation  is  assailed 

popu  a  ion.  ^^  plaintiffs  upon  various  grounds,  but  upon 
the  principal  ground  that  separate  ballot  boxes  were  not  pro- 
vided at  the  election  held  for  the  organization  of  said  district, 
for  the  electors  residing  within  a  school  corporation,  included 
within  the  boundaries  of  said  district  containing  the  incorporated 
town  of  Millersburg,  which,  it  is  alleged,  according  to  the  last 
preceding  state  census  contained  a  population  of  197,  and  at 
the  time  of  said  election,  a  population  in  excess  of  200  inhab- 
itants; and  also  for  those  residing  outside  of  the  limits  thereof. 

The  demurrer,  among  other  grounds,  challenges  the  suf- 
ficiency of  the  allegations  of  plaintiffs'  petition  to  state  a  cause 
of  action,  for  the  reason  that  Subdivision  26,  Section  48,  of  the 
Code  of  1897,  and  Section  177-c,  Supplement  to  the  Code,  1913, 
require  that  the  population  of  incorporated  cities  and  towns  be 
determined  by  and  according  to  the  population  shown  by  the 
last  preceding  state  or  national  census,  and  that  it  appears  upon 
the  face  of  plaintiffs'  petition  that  the  population  of  Millers- 
burg, as  shown  thereby,  was  less  than  200. 

Subdivision  26,  Section  48,  of  the  Code  of  1897,  defines  the 
word  ** population,"  where  used  in  the  Code,  and  is  as  follows: 

**The  word  *  population,'  where  used  in  this  Code  or  any 
statute  hereafter  passed,  shall  be  taken  to  be  tliat  as  shown  by 
the  last  preceding  state  or  national  census,  unless  otherwise 
specially  provided." 
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Section  177-c  of  the  Supplement  to  the  Code,  1913,  is  a  part 

of  Chapter  8,  Title  II,  relating  to  the  census,  and,  so  far  as 

material  to  the  matters  involved  in  this  controversy,  is  as  follows : 

**  Wherever  in  the  Code,  or  any  Supplement  to  the  Code 

or  any  copy  of  the  session  laws  prior  to  this  date,  the  population 

of  any  county,  city  or  town  is  referred  to,  it  shall  be  determined 

by  the  last  certified,  or  certified  and  published,  official  census, 

whether  the  same  be  state  or  national." 

Section  48  of  the  Code  of  1897  corresponds  with  Section  29 
of  the  Revision  of  1860  and  Section  45  of  the  Code  of  1873,  but 
Subdivision  26  of  Section  48  and  Section  177  first  appeared  in 
the  Code  of  1897.  Section  177,  as  it  appears  in  the  Code  of 
1897,  is  a  part  of  Chapter  8,  Title  II,  which  was  repealed  by 
Chapter  8,  Acts  of  the  Thirtieth  General  Assembly.  Section  8 
of  said  Chapter  8,  Acts  of  the  Thirtieth  General  Assembly,  is 
as  follows: 

*' Wherever  in  the  Code  or  the  Supplement  to  the  Code, 
the  population  of  any  county,  city  or  town  is  referred  to,  it 
shall  be  determined  by  the  publication  above  provided  for  as 
of  the  date  of  said  certificate,  and  such  census  publication  shall 
be  evidence  of  all  matters  therein  contained,  and  of  said  certif- 
icate thereto." 

Chapter  8,  Acts  of  the  Thirtieth  General  Assembly,  was 
amended  by  Chapter  3,  Acts  of  the  Thirty-fourth  General  As- 
sembly, which  repealed  all  acts  or  parts  of  acts  in  conflict  there- 
with. Chapter  3,  Acts  of  the  Thirty-fourth  General  Assembly, 
appears  as  Section  177-c  of  the  Supplement  to  the  Code. 

Section  48  of  the  Code  of  1897  enacts  certain  rules  to  be 
observed  in  the  construction  of  statutes,  and  is  as  follows : 

"In  the  construction  of  the  statutes,  the  following  rules 
shall  be  observed,  unless  such  cojistruction  would  be  inconsistent 
with  the  manifest  intent  of  the  general  assembly,  or  repugnant 
to  the  context  of  the  statute    *     *    ♦ ' ' 

Section  177  of  the  Code  appears  in  the  chapter  relating  to 
the  census.  Therefore,  in  the  construction  of  statutes,  the  word 
*' population"  must  be  taken  to  refer  to  the  number  of  inhab- 
itants as  shown  by  the  last  preceding  state  or  national  census, 
unless  it  is  otherwise  specially  provided  therein.  Subdivision 
26  of  Section  48  of  the  Code  and  Section  177-c  of  the  Supple- 
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ment  do  not  relate  to  the  same  matter.  The  former,  as  stated, 
defines  the  meaning  of  the  word  ''population*'  as  it  is  to  be 
applied  in  the  construction  of  statutes;  whereas  the  portion  of 
Section  177-c  quoted  provides  that  the  population  of  any  city, 
county,  or  town  shall  be  determined  by  the  last  certified,  or  cer- 
tified and  published,  oflScial  census,  whether  the  same  be  state  or 
national.  One  relates  to  the  construction  of  statutes,  and  the 
other  creates  a  rule  of  evidence.  They  are  not  in  any  sense  in 
eonflfct,  and  Subdivision  26,  Section  48,  was  not  repealed  by 
implication  by  either  Chapter  8,  Acts  of  the  Thirtieth  General 
Assembly,  or  Chapter  3,  Acts  of  the  Thirty-fourth  General  As- 
sembly. 

The  question  here  presented  is  controlled  by  our  holding  in 
In  re  Sale  of  Intoxicating  Liquors^  108  Iowa  368.  To  the  same 
effect,  see  Oreenoiigh  v.  Town  Council  of  Town  of  Narragansett, 

29  R.  I.  380  (71  Atl.  594).  There  is  nothing  in 
'  struction:'  Chapter  149,  Acts  of  the  Thirty-eighth  General 

popu  a  ion.  Assembly,  modifying  Subdivision  26  of  Section 
48  or  Section  177-c  of  the  Supplement,  or  providing  a  different 
rule  for  determining  the  population  of  towns  and  villages.  It 
follows,  therefore,  that,  unless  the  provisions  of  the  statutes 
cited  are  unconstitutional,  as  contended  by  counsel  for  appellant, 
the  ruling  of  the  court  below  upon  this  point  must  be  sustained. 

Counsel  for  relators  cites  authorities  to  the  point  that  the 
legislature  is  without  constitutional  authority  to  enact  rules  of 
evidence  and  to  make  them  conclusive  upon  one  of  the  parties 
litigant,  and  therefore  contend  that,  if  the  statutes  quoted  are 
given  the  interpretation  evidently  adopted  by  the  court  below, 
relators  will  be  deprived  of  their  day  in  court,  and  of  the  oppor- 
tunity to  vindicate  their  rights  by  a  trial  in  accordance  with  the 
law  of  the  land.  Counsel  in^this  contention  apparently  over- 
looks the  decisive  point  in  the  case.  The  question,  as  presented 
by  relators,  is  not  whether  the  *4ast  certified  or  certified  and 
published  census''  shall  be  treated  as  conclusive  evidence  of  the 
population  of  Millersburg,  or  as  prima-facie  evidence  only,  but 
whether  the  population  of  said  town,  as  shown  by  the  official 
census,  or  the  population  as  found  by  actual  count  at  the  time 
of  the  commencement  of  the  proceedings  for  the  organization 
of  the  consolidated  independent  district,  was  intended  by  Chap- 
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ter  149,  Acts  of  the  Thirty-eighth  General  Assembly.  It  is  not 
claimed  by  relators  that  the  showing  of  population  in  the  last 
official  census,  which  the  petition  alleges  was  197,  is  not  correct, 
but  that  the  population  at  the  time  of  the  commencement  of  the 
proceedings  for  the  organization  of  the  district  exceeded  200. 
The  question  was  settled  adversely  to  the  contention  of  relators 
in  In  re  Scde  of  Intoxicating  Liquors,  supra,  and  it  is  unneces- 
sary to  add  anything  to  what  was  there  said.  No  constitutional 
question  is  involved. 

II.  Chapter  149,  Acts  of  the  Thirty-eighth  General  As- 
sembly, provides: 

**When  it  is  proposed  to  include  in  such  district  a  school 

corporation  containing  a  city,  town  or  village 

3    Schools  akd  «-»•'/  «-> 

souooL  Dis-  with  a  population  of  two  hundred  or  more  in- 
soudated  di«-  habitants,  the  voters  residing  upon  the  territory 
Jon  o£^^or     outsidc   the  limits  of  said   school   corporation 

shall  vote  separately  upon  the  proposition  to 
create  such  new  district. ' ' 

Counsel  for  relators  insist  that  this  statute  should  be  con- 
strued so  as  to  make  the  population  of  the  school  corporation  con- 
taining a  city,  town,  or  village  determinative,  and  not  the  popu- 
lation of  the  city,  town,  or  village.  The  language  of  the  above 
enactment  is  plain,  certain,  and  unambiguous.  If  the  petition 
fixing  the  boundaries  of  a  proposed  consolidated  independent 
school  district  includes  a  school  corporation  containing  a  city, 
to'wn,  or  village  with  a  population  of  200  or  more  inhabitants, 
the  voters  residing  upon  the  territory  outside  of  said  school 
corporation  shall  vote  separately  and  in  one  ballot  box,  and  those 
residing  within  the  school  corporation  containing  the  city,  town, 
or  Tillage  having  a'  population  of  200  or  more  inhabitants  shall 
also  have  a  separate  ballot  box.  The  statute  refers  to  a  school 
corporation  containing  a  city,  town,  or  village  having  a  popula- 
tion of  200  or  more,  and  not  to  a  school  corporation  having  a 
population  of  200  of  more,  and  also  a  city,  town,  or  village. 
Possibly  the  provisions  of  Section  177-c  might  be  avoided  LE  the 
construction  for  which  relators  contend  were  adopted,  but  the 
language  of  the  statute  will  not  bear  such  construction. 

Other  related  questions  are  discussed,  but  the  case  is  dis- 
posed of  by  what  has  already  been  said.    It  follows,  therefore, 
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that  the  judgment  of  the  court  below   should  be,  and  is, — 
Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Edna  Walmer-Roberts,  Appellee,  v.  T.  J.  Hennessey, 

Appellant. 


NEGLIO'ENOE:    Prozlmate  Cause — ^Injury  as  Oause  of  Ailment.    Testi- 

1  mony  tending  to  show  (1)  that  a  person  was  free  from  physical 
ailments  prior  to  an  injury;  (2)  that,  immediately  after  said  injury, 
the  party  did  have  such  ailments;  (3)  that  said  ailments  did  exist, 
in  fact,  according, to  expert  examinations  had  several  months  after 
the  injury;  and  (4)  that  said  ailments  migJit  be  caused,  in  the  opin- 
ion of  experts,  by  such  an  injury,  will  support  a  jury  finding  that 
the  said  ailments  were  caused  by  said  injury. 

APPEAIi  AKD  EBBOB:     Harmless  Error — Curing  Error.     Error  may 

2  not  be  predicated  on  the  act  of  receiving  in  evidence  an  ordinance, 
when  all  matters  on  which  the  ordinance  has  bearing  are  fully  and 
carefully  withdrawn  from  the  jury. 

WITNESSES:       Privileged     Communications — ^Pliysldan     Called     by 

3  Stranger.  On  the  question  of  privilege,  it  matters  not  whether  a 
physician  is  called,  in  the  emergency  of  an  accident,  by  the  injured 
party,  or  whether  the  physician  is,  with  the  acquiescence  of  the 
injured  party,  called  by  a  stranger.  In  such  a  case,  complaints  by 
the  injured  party  to  the  physician  and  matters  discovered  by  the 
physician  as  a  result  of  the  examination  are  privileged,  even  when 
the  complaints  and  examination  are  in  the  presence  of  strangers. 

WITNESSES:     Privileged    Communications — ^Presence    of    Strangers — 

4  Waiver.  An  injured  party  who,  under  the  emergency  of  an  acci- 
dent, submits  to  an  examination  of  his  person  by  a  physician,  and 
makes  to  the  latter  communications  relative  to  his  physical  condi- 
tion, does  not  waive  the  right  to  insist  that  the  examination  and 
communications  are  privileged,  because  of  the  fact  that  they  were 
made  in  the  presence  of  strangers. 

WITNESSES:    Privileged  Communications — Waiver  by  Cross-Ezamlna- 

5  tlon.  Bight  to  insist  that  an  examination  of  an  injured  party  by  a 
physician  and  professional  communications  made  to  the  physician 
are  privileged,  is  not  waived  by  the  injured  party's  submitting  to 
cro9S-examination  relative  thereto. 

WITNESSES:     Impeachment — Statement  of  Opinion.     A  witness  who 
G     has  testified  fully  as  to  all  the  facts  attending  an  accident,  as  seen 
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"by  Ikiin,  may  not  be  impeached  on.  the  basis  of  a  question  whether 
be  bad  not,  on  a  certain  occasion,  stated  that  one  of  the  parties  to 
tbe  accident  '*was  not  to  hlame  for  the  accident,*' 

N£OX;iaZ£NCE:     Contributory  Negligence— Standing  In  PnbUc  Street. 

7     It  is  not  negligence  per  <e  for  a  person  to  stand  in  a  public  street 

in  a  crowd,  and  wait  for  an  on-coming  street  car  at  a  point  where 

passengers  are  taken  aboard,  or,  under  such  circumstances,  to  stand 

with  one's  back  to  an  automobile  which  was  first  seen  when  it  was 

200  feet  distant.     (Facts  reviewed  in  detail.) 

NSGUGENOE:     Antomoblle  Accident— Failure  to  Give  Signal  or  to 

8  Stop.  Evidence  relative  to  defendant 's  failure*  to  give  signal  of  his 
approach  to  a  crowd  of  people  waiting  in  a  public  street  for  a  con- 
veyance, and  relative  to  his  failure  to  bring  his  car  to  a  stop,  re- 
viewed, and  held  ample  to  present  a  jury  question  on  the  issue  of 
defendant's  negligence. 

TRIAIi:     Instmctions — Oonfllctlng  and  Contradictory.    Instructions  are 

9  not  conflicting  and  contradictory  which  (1)  in  one  part  declare 
that  a  person  in  a  public  street  must  make  reasonable  use  of  his 
sense  of  sights  and  (2)  in  another  part  declare  that  a  party  about  to 
board  a  street  car  ''is  not  absolutely  required  to  keep  a  lookout  for 
antomobiles  at  that  point." 

TSIAIi:    Instructions — Correct  But  Nonezpllcit.    Correct  but  nonezplicit 

10  instructions  are  all-sufficient,  in  the  absence  of  a  request  for  greater 
elaboration. 

XEOIiIOEKCE:    Operating  Vehicle  Under  Traffic  Signal.    A  signal  from 

11  a  traffic  officer  to  the  operator  of  a  vehicle  to  pass  over  an  inter- 
section in  no  wise  absolves  such  operator  from  the  duty,  in  so  pass- 
ing over,  to  exercise  reasonable  care  in  the  matter  of  signals  and 
control  of  ear. 

HEW  TBIAL:    Verdict — ^Ezoesslvenese — 11,000.    Evidence  reviewed,  and 
12     held  that  a  verdict  of  $1,000  for  personal  injury  was  not  excessive. 

Appeal  from  Harrison  District  Court. — Eabl  Peters,  Judge. 

March  15,  1921. 


This  is  an  action  at  law  for  injuries  claimed  to  have  been 
suffered  by  the  plaintiff  by  reason  of  being  struck  by  an  automo- 
bile driven  by  the  defendant.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. — Affirmed. 
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Robertson  dk  Havens,  for  appellant. 

Frank   E,   Northrop   and   Kennedy,   Holland,   DeLacy   <& 
Horan,  for  appellee. 


Paville,  J. — The  accident  in  question  occurred  in  the  fore- 
noon of  Monday,  December  16,  1918,  on  Broadway,  in  the  city 
of  Council  Bluffs.  Broadway  is  a  street  running  east  and  west, 
and  Pearl  Street  runs  north  and  south,  and  terminates  in  Broad- 
way. Each  of  said  streets  is  about  65  feet  in  width,  from  curb 
to  curb.  There  are  two  lines  of  railway  tracks  on  each  of  said 
streets.  The  car  tracks  are  in  the  middle  of  the  streets.  The 
cars  coming  to  the  north  on  Pearl  Street  turn,  as  they  enter 
Broadway,  to  the  east  and  to  the  west.  Cars  frequently  make 
a  stop  on  Pearl  Street  near  the  intersection  with  Broadway,  and 
then  pass  on  a  curve  to  the  west  and  stop  again  to  receive  pas- 
sengers, after  they  clear  the  curve  and  are  headed  in  a  westerly 
direction  on  Broadway.  It  is  the  custom  of  passengers  to  get 
on  such  west-bound  cars  at  a  point  about  45  feet  west  of  the 
center  of  the  intersection  of  the  two  streets.  At  the  time  of  the 
accident  in  question,  a  traffic  officer  was  stationed  near  the 
center  of  the  intersection  of  the  two  streets.  At  that  time,  a 
street  car  was  approaching  from  the  south  on  Pearl  Street,  and 
stopped  near  the  point  of  intersection  with  Broadway,  where 
the  switch  was  thrown,  permitting  the  car  to  pass  onto  the  curve 
and  pursue  its  course  westward  on  Broadway.  At  that  time, 
there  was  a  crowd  of  people,  variously  estimated  by  witnesses  at 
from  5  or  6  to  35  or  40,  that  was  waiting  to  board  the  car  going 
westward  toward  the  city  of  Omaha.  These  people  were  scattered 
in  the  street  between  the  north  rail  of  the  track  on  Broadway 
and  the  curb.  This  was  the  customary  place  where  the  west- 
bound car  stopped  to  receive  passengers. 

Under  such  circumstances,  the  appellant  approached  the 
street  intersection,  driving  westward  on  the  north  side  of  Broad- 
way. He  was  driving  a  Hudson  Super-six  automobile,  weighing 
3,800  pounds,  and  containing  five  passengers,  at  the  time.  As  he 
approached  the  intersection  of  the  two  streets,  and  when  at  a 
place  about  40  feet  east  of  the  center  of  the  intersection  where 
the  traffic  officer  stood,  he  sounded  his  horn,  which  attracted  the 
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attention  of  the  oflSeer,  who  thereupon  signaled  the  appellant 
to  proceed  westward  with  his  car.  At  that  time,  the  appellant's 
car  was  traveling  at  about  10  miles  an  hour.  The  traflBe  officer 
testified  that,  in  signaling  the  appellant  to  go  westward,  he 
pointed  to  the  center  of  the  street  where  the  car  tracks  were, 
and  testifies  that  there  was  no  obstruction  to  the  traffic  at  that 
point.  As  the  appellant  proceeded  westward  with  his  car,  the 
appellee,  with  others  who  were  about  to  board  the  street  car, 
was  in  the  street  between  the  north  rail  of  the  street  car  tracks 
and  the  curb.  After  receiving  the  signal  from  the  traffic  officer, 
the  appellant  drove  his  car  straight  on  westward  on  Broadway,- 
in  a  course  toward  where  the  crowd  of  people  was  congregated, 
awaiting  the  approach  of  the  street  car.  At  that  time,  the 
appellee  was  facing  toward  the  west,  and  was  standing  about 
2  or  2y^  feet  from  the  north  rail.  She  was  struck  by  the  appel- 
lant's car,  and  thrown  to  the  pavement,  and  injured. 

At  the  instant  of  the  collision,  the  appellant  was  driving 
his  car  at  a  slow  rate  of  speed,  estimated  by  the  witnesses  at 
from  2  to  5  miles  an  hour.  The  evidence  to  this  point  is  practi- 
cally without  dispute  in  the  record.  There  is,  however,  a  sharp 
conflict  with  regard  to  just  what  occurred  at  the  instant  of  the 
collision.  It  is  the  contention  of  the  appellant,  supported  by 
witnesses  who  were  with  him  in  the  car,  that,  after  he  received 
the  signal  from  the  traffic  officer  to  pass  westward,  he  again 
sounded  his  horn  repeatedly,  as  he  proceeded  westward  toward 
the  crowd  of  people.  On  the  other  hand,  the  traffic  officer 
testified  that  the  appellant  gave  but  the  one  blast  of  the  horn, 
which  was  when  he  was  about  40  feet  from  the  officer  and  the 
appellee,  and  other  witnesses  testified  that  they  heard  no  sound 
of  the  horn  of  the  appellant's  car  as  he  moved  westward  toward 
the  crowd. 

It  was  also  the  contention  of  the  appellant,  supported  by  his 
witnesses,  that,  as  he  approached  the  crowd,  the  appellee  stepped 
backwards  directly  in  front  of  the  appellant's  automobile,  and 
was  struck  by  the  fender.  On  the  other  hand,  the  appellee,  a 
lady  with  whom  she  was  talking,  and  the  traffic  officer,  testi- 
fied that  the  appellee  did  not  change  the  position  of  her  feet  or 
take  any  step  as  the  automobile  approached,  but  merely  turned 
her  head. 
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Again,  it  was  the  contention  of  the  appellant,  supported  by 
his  witnesses,  that  his  automobile  merely  pushed  the  appellee  to 
the  pavement,  and  that  the  automobile  did  not  pass  over  her; 
while  it  was  the  contention  of  the  appeUee  and  witnesses  in  her 
behalf  that  the  left  front  wheel  of  the  automobile  ran  over  the 
right  foot  and  ankle  of  the  appellee. 

We  have  not  attempted  to  review  in  detail  the  testimony  of 
the  several  witnesses,  but  merely  to  outline  such  of  the  facts 
in  the  case  as  are  essential  to  the  determination  of  the  questions 
before  us.  At  the  outset,  we  are  confronted  with  49  errors  re- 
•lied  upon  for  a  reversal,  which,  however,  are  somewhat  con- 
densed in  the  propositions  argued  by  counsel  for  appellant. 

I.     Some  time  after  the  injury,  the  appellee  was  attended  by 

a  physician,  who  testified  upon  the  trial  in  regard  to  the  physical 

condition  of  the  appellee.     During  the  trial,  three  physicians 

negligbnoi*        were  appointed  by  the  court  as  a  commission  to 

proximate  cause:    examine  the  appcUee,  and  did  so,  and  were  all 

injury   as  cause  rx-  7  7 

of  ailment.  witucsses.    The  appoUec  testified  that,  before  the 

time  of  the  injury,  she  had  been  a  well  and  strong  woman,  and 
that,  immediately  after  the  injury,  she  had  ailments,  some  of 
which  existed  at  the  time  of  the  trial. 

Error  is  predicated  upon  the  admission  of  the  medical  testi- 
mony. A  physician  testified  in  behalf  of  the  appellee  that  he 
was  called  to  treat  the  appellee  professionally  in  May  following 
the  accident  of  December,  and  continued  to  treat  her  until  some 
time  in  July ;  that  he  found  her  in  a  nervous  condition ;  that  she 
had  tenderness  and  swelling  on  her  right  side;  and  that  she 
seemed  to  have  some  trouble  with  her  female  organs,  when  he 
first  examined  her.  Each  of  the  physicians  composing  the  com- 
mission that  examined  her  during  the  trial  testified  that,  at  that 
time,  there  existed  some  diseased  condition  of  the  pelvic  organs. 
All  of  these  witnesses  testified  to  the  general  effect  that  an 
accident  might  have  caused  this  condition  of  the  appellee's 
female  organs,  but  that  such  condition  could  have  been  brought 
about  by  other  causes.  They  testified,  in  substance,  that  various 
things  could  have  caused  the  condition  which  they  described; 
that  it  might  have  been  caused  by  an  injury  or  by  a  miscarriage 
or  something  of  that  kind,  and  that  such  a  condition  might  exist 
in  a  married  woman,  whether  she  had  been  in  an  accident  or 
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not-  The  appellee  did  not  consult  any  physician  about  the  con- 
dition of  her  female  organs  until  about  a  week  after  her  marriage, 
which  occurred  in  May,  1919.  Upon  this  situation  of  the  evi- 
dence, it  is  the  contention  of  the  appellant  that: 

'"The  fact  that  the  plaintiff  claims  in  her  testimony  that 
she  never  had  been  sick  a  day  before  the  accident,  and  had  never 
had  any  trouble  with  her  female  organs  before  that  time,  but 
immediately  began  to  have  pain  and  trouble  with  them  after 
the  accident,  which  continued  up  to  the  time  of  the  trial,  in 
the  light  of  aU  the  other  facts  and  circumstances  shown  in  the 
record  is  insufficient  to  prove  that  the  disease  of  her  female 
organs  that  Dr.  McColm  testifies  he  found  in  May,  1919,  after 
she  was  married,  and  the  condition  of  her  female  organs  and 
nervousness,  of  which  there  were  some  symptoms  at  the  time  of 
the  trial,  were  the  result  or  probable  result  of  any  injury  or 
injuries  received  by  her  in  said  accident. ' ' 

Appellant  relies  upon  our  holding  in  Fleming  v.  Chicago, 
B.  /.  <fe  P.  B.  Co,,  153  Iowa  386.  This  was  an  action  for  negli- 
gence in  obstructing  a  stream,  whereby  premises  were  flooded 
with  water,  and  it  was  alleged,  that  sickness  resulted  to  an  in- 
habitant of  the  premises.  The  evidence  conclusively  showed 
that  this  person  was  afflicted  with  tuberculosis  for  some  months 
prior  to  the  flooding  of  the  premises.  She  had  been  described 
as  being  ''in  the  last  stages  of  consumption."  We  reviewed  the 
evidence,  and  held  that  it  was  too  uncertain  and  speculative  to 
support  a  finding  that  the  defendant's  negligence  caused  in- 
creased suffering  to  the  patient  by  the  aggravation  of  the  disease. 
We  said:  ** Cases  involving  personal  injury  present  a  some- 
what different  question."  We  are  still  inclined  to  this  view,  and 
further  comment  seems  unnecessary.  Such  evidence  in  personal 
injury  cases  on  proper  questions  has  been  too  long  recognized 
by  this  court  to  now  require  further  review  or  discussion.  See 
Sachra  v.  Town  of  Manilla,  120  Iowa  562 ;  Sever  v.  Minneapolis 
tt  8t.  L.  B.  Co.,  156  Iowa  664,  and  many  cases  cited  therein. 

II.  It  is  claimed  that  the  court  erred  in  admitting  in  evi- 
dence certain  ordinances  of  the  city  of  Council  Bluffs,  regulating 
the  movement  of  automobiles  in  said  city.  Section  30  of  said 
ordinances  had  reference  to  the  rate  of  speed  of  automobiles. 
The  record  shows  that,  on  the  defendant's  motion  for  a  directed 
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verdict,  the  court  sustained  the  same  in  part,  and  expressly 
2.  appbal  and         withdrew  from  the  consideration  of  the  jury 
brrob:  harm-       qH  gpounds  of  negligence  alleged  in  plaintiff's 
ing  error.  petition  respecting  excessive  rate  of  speed  and 

failure  to  observe  the  ordinance  of  the  city  of  Council  Bluffs 
with  r&pect  to  said  matter.  This  was  also  expressly  covered  by 
the  instructions  to  the  jury,  and  there  was  no  error  in  the  rulings 
of  the  court  in  this  regard. 

III.  Immediately  after  the  accident,  the  appellant  and  the 
traffic  oflBcer  conducted  the  appellee  to  the  office  of  Dr.  Treynor, 
who  made  an  examination  of  her  at  said  time.    His  first  was  a 

"surface  examination,"  in  the  presence  of  the 

*  privileged  com-      appellant,  the  traffic  officer,  and  the  doctor's 

ph^wan'^caiied    officc  girl.     The  physiciau,  shortly  afterward, 

y  stranger.  ^^  ^^^  same  visit,  made  an  X-Ray  examination 

of  appellee's  arm.  Questions  propounded  to  the  physician  in 
regard  to  complaints  made  to  him  at  said  time  by  tfie  appellee, 
and  as  to  the  result  of  the  examination  so  made,  were  objected  to 
as  being  privileged,  and  the  objection  was  sustained. 

Error  is  predicated  upon  this  ruling;  and  it  i§  claimed 
that  the  testimony  was  not  privileged,  because  what  was  said  and 
done  between  the  doctor  and  the  appellee  was  in  the  presence  of 
4.  WITNBS8B8:         *^®  traffic  officer  and  the  appellant,  and  there- 
municatlonJ^™      ^^^®  ^^^  ^^^  privileged.    It  is  further  claimed 
J^^ngers**'         that  the  physician  was  employed  by  the  appel- 
waiver.  IsLut,  and  uot  by  the  appellee,  and  also  that,  by 

offering  the  testimony  of  the  traffic  officer  and  herself  in  regard 
to  the  fact  of  going  to  the  doctor's  office,  the  privilege  was  waived. 
The  fact  that  the  physician  was  one  employed  by  the  appel- 
lant, and  that  the  appellee  had  not  called  or  employed  him  as 
her  own  doctor,  makes  no  difference,  in  so  far  as  the  question  of 
privilege  is  concerned,  under  the  facts  in  this  case;  for  it  ap- 
pears that  the  physician  not  only  examined  the  appellee  in  his 
office,  but  called  on  her  afterward  in  her  home,  and  advised  her 
as  to  a  course  of  treatment.  In  Battis-  v,  Chica{jo,  R,  I.  &  P.  R. 
Co.,  124  Iowa  623,  we  said: 

**If,  upon  request  or  upon  his  own  motion,  he  assumes  to 
advise  or  administer  treatment  to  the  patient,  and  the  Jatter  in 
any  manner  acquiesces  therein,  the  physician  thereby  casts  aside 
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his  relation  as  an  employee  of  the  company,  and  transfers  his 
alliance  to  the  patient.  In  such  instances,  a  case  is  presented 
where  one  cannot  serve  two  masters  at  one  and  the  same  time. 
The  allegiance  of  the  physician  must  be  wholly  upon  one  side  or 
the  other.  It  matters  not,  in  this  connection,  who  calls  him  in 
the  first  instance,  or  who  pays  him.  He  may  present  himself  at 
the  side  of  the  patient  on  his  own  motion,  and  he  may  not  ex- 
pect, or  in  fact  receive,  pay.'' 

Under  the  statute,  Section  4608,  Code  Supplement,  1913, 
the  prohibition  does  not  apply  to  cases  where  the  party  in  whose 
favor  the  same  is  made,  waives  the  rights  conferred.  It  is 
claimed  that  the  appellee  did  so  in  the  instant  case,  by  offering 
her  own  testimony  and  that  of  the  traflBc  officer.  Neither  of 
these  witnesses  testified  regarding  the  examination  made  by  the 
doctor,  or  to  any  communication,  except  that  appellee  said  that 
her  ankle  hurt.  The  doctor  called  at  her  house  twice  after  that, 
and  told  her  to  bathe  her  arm  in  hot  water.  The  doctor  was 
offered  as  a  witness  for  the  defendant.    He  was  asked : 

**You  may  state  what  you  found  in  connection  with  her 
claim  as  to  personal  injuries  at  that  time." 

And  the  objection  that  the  testimony  was  privileged  was 
sustained.    The  doctor  was  further  asked : 

**  Doctor,  from  the  complaint  made  by  plaintiff,  Edna  Wal- 
mer,  at  that  time,  and  from  your  examination  of  her, — ^physical 
examination, — ^you  may  state  whether  or  not  you  found  any 
evidence  of  any  injury  at  all  to  either  the  ankle  or  foot  of  plain- 
tiff, Edna  Walmer. ' ' 

The  objection  that  it  was  privileged  was  sustained. 
Under  this  record,  there  was  no  error  in  the  ruling  of  the 
court.  The  physician  was  within  the  prohibition  of  the  statute 
as  to  any  matters  which  he  learned  by  observation  and  examina- 
tion, as  well  as  by  a  verbal  communication.  Prader  v.  National 
Mas.  Ace.  Assn.,  95  Iowa  149. 

The  basis  of  the  alleged  waiver  was  wholly  testimony  elicited 

from  the  appellee  and  from  the  traffic  officer  on  cross-examination. 

In  Burgess  v.  Sims  Drug  Co.,  114  Iowa  275,  we  said : 

5.  wiTK*s8B8:  **We  are  not  willing  to  hold  that  the  failure 

^^eations:         to  iusist  ou  this  privilege  makes  the  testimony 

^^iJ^ation.         which  he  may  give  on  cross-examination  volun- 
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tary,  in  such  sense  as  to  constitute  a  waiver  of  his  privilege 
with  reference  to  the  communication  to  his  attorney  or 
physician." 

See,  also,  McConnell  v.  City  of  Osage,  80  Iowa  293. 

The  appellee  did  not  waive  her  right  to  object  to  the  testi- 
mony of  the  physician  as  to  the  result  of  the  examination  made 
by  him  at  the  time  referred  to.  Her  admissions  on  cross-examin- 
ation, so  far  as  they  went,  in  regard  to  her  having  told  the  physi- 
cian about  her  suffering  pain,  would  not  open  the  door  to  permit 
the  testimony  of  the  physician  as  to  the  results  of  his  examina- 
tion, nor  would  the  mere  fact  that,  under  these  circumstances, 
she  was  taken  to  the  doctor's  office,  and,  in  the  presence  of  the 
officer  and  the  appellant,  submitted  to  a  ** surface  examination,'' 
waive  her  rights  to  object  to  the  testimony  of  the  physician.  The 
ruling  of  the  trial  court,  upon  this  record,  was  clearly  correct. 

IV.     Error  is  urged  in  the  ruling  of  the  court  sustaining 

appellee's  objection  to  a  question  propounded  to  the  appellant 

6.  Witnesses:  im-    regarding  a  statement  made  by  the  traffic  officer 

Btltement*o£  ^^^  ^^^  presence  of  the  chief  of  police.    The  spe- 

opinion.  (.jfj^*  question  was  as  f oUows : 

*  *  State  whether  or  not,  at  that  time  and  place  and  in  that 
conversation,  he  [the  traffic  officer]  made  a  statement  to  the  chief 
of  police  that  you  were  not  to  blame  in  any  way  for  the  accident." 

Objection  to  this  question  was  sustained.  On  cross-examina- 
tion, the  traffic  officer  had  testified : 

•  *I  do  not  recollect  telling  the  chief  at  that  time  and  place 
that  Mr.  Hennessey  was  not  to  blame  in  any  way  for  the  acci- 
dent." 

The  theory  of  the  appellant  is  that  the  testimony  was  ad- 
missible for  purposes  of  impeachment  of  the  traffic  officer.  The 
objection  that  the  question  asked  the  appellant  was  immaterial, 
without  more,  is  entirely  sufficient  to  sustain  the  ruling  of  the 
court  in  this  matter.  The  officer  testified  at  length,  both  on 
direct  and  cross-examination,  as  to  all  that  he  observed  in  regard 
to  the  accident.  The  above  question,  when  propounded  to  the 
officer  on  cross-examination,  would  doubtless  have  been  excluded, 
if  timely  objection  had  been  interposed  thereto.  In  any  event, 
it  could  not  be  made  the  basis  for  the  question  propounded  to 
the  appellant.     The  ruling  of  the  court  was  correct. 
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V.  It  is  urged  by  appellant  that  the  appellee  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and  that  the  court 
erred  in  not  directing  a  verdict  for  the  appellant  on  that  ground. 

The  particular  claim  of  the  appellant  in  this  re- 
eontHbatory  neg-  gard  IS  that  the  evidence  shows  that  the  appellee 
ing  in  public        saw  thc  appellant's  automobile  approaching  her 

from  the  east  about  200  feet  away,  and  that, 
from  that  time  until  the  time  of  the  collision,  she  did  nothing 
to  protect  herself  from  a  collision  with  the  on-coming  automobile, 
until  the  lady  immediately  in  front  of  her  told  her  to  **look 
out." 

We  have  heretofore  described  the  situation  and  the  circum- 
stances surrounding  the  accident.  The  question  is  whether  or 
not  they  were  sufficient,  as  a  matter  of  law,  to  charge  the  ap- 
pellee with  contributory  negligence.  As  we  have  already  indi- 
cated, there  was  a  dispute  in  the  testimony  in  regard  to  whether 
or  not  the  appellee  stepped  in  front  of  the  approaching  automo- 
bile, and  also  whether  the  horn  of  the  automobile  was  sounded 
as  it  approached  the  appellee,  so  that,  if  she  had  been  listening, 
she  would  have  heard  its  approach.  It  is  the  contention  of  the 
appellee  that,  while  she  saw  the  automobile  approaching  from 
the  east  some  200  feet  away,  and  on  the  east  side  of  Pearl  Street, 
she  was  not  in  duty  bound  to  watch  the  automobile  continually 
from  that  time  on,  because  she  had  reason  to  believe  that  she 
would  not  be  run  down  by  the  driver  of  the  automobile;  and 
also  that  she  was  not  legally  bound  to  watch  the  automobile  and 
determine  whether  it  would  proceed  westward  to  where  she  was 
about  to  take  the  street  car,  or  would  turn  south  on  Pearl  Street, 
or  proceed  south  of  her  on  Broadway. 

Adjudicated  cases  are  of  comparatively  little  value  in  as- 
sisting us  in  arriving  at  a  determination  of  whether  or  not  the 
appellee,  in  a  case  of  this  kind,  is  guilty  of  contributory  negli- 
gence, for  the  reason  that  it  is  a  rare  circumstance  to  find  two 
eases  that  are  identical  in  their  facts.  If  fair-minded  and  rea- 
sonable men  would  differ  on  the  question  of  fact  as  to  whether 
or  not  the  appellee  was  guilty  of  contributory  negligence,  then 
the  case  should  have  been  submitted  to  the  jury  on  that  question. 
We  are  asked  to  hold  that,  under  the  circumstances  of  this  case, 
the  appellee  was  guilty  of  contributory  negligence,  as  a  matter 


96  Roberts  v.  Hennessey.  [191  Iowa 

of  law.  The  appellee  and  the  appellant  each  had  a  right  to  the 
use  of  the  street.  It  was  not  negligence  for  the  appellee  to  leave 
the  curb  and  walk  to  the  usual  place  where  passengers  took  the 
street  car  for  Omaha,  nor  was  it  negligence,  as  a  matter  of  law, 
for  her  to  stand  with  a  crowd  of  people  close  to  the  car  track, 
for  the  short  space  of  time  that  the  car  was  making  the  turn  from 
Pearl  Street  into  Broadway,  a  total  distance  of  about  110  feet. 
At  the  time  the  appellee  left  the  curb  and  went  with  the  crowd 
of  passengers  to  the  position  near  the  car  track,  the  appellant's 
automobile  was  some  200  feet  to  the  eastward.  Under  the  cir- 
cumstances, we  cannot  hold,  as  a  matter  of  law,  that  the  ap- 
pellee was  guilty  of  contributory  negligence  in  failing  to  watch 
continuously  the  movement  of  the  automobile  from  the  time  she 
observed  it,  200  feet  away.  There  were  at  least  three  avenues 
open  for  the  movement  of  the  automobile,  without  endangering 
the  appellee.  The  automobile  could  have  passed  to  the  north 
of  the  crowd  of  passengers,  and  between  them  and  the  curb, 
without  striking  any  person.  The  automobile  could  have  turned 
south  on  Pearl  Street,  or  it  could  have  passed  on  the  car  tracks 
ahead  of  the  approaching  street  car  and  south  of  the  crowd  of 
passengers,  at  the  place  indicated  by  the  traffic  oflBcer  to  the 
driver  of  the  automobile. 

The  appellee  was  not.  guilty  of  contributory  negligence,  as 
a  matter  of  law,  under  these  circumstances,  in  standing  with 
the  crowd  of  passengers  awaiting  the  street  car,  and  in  failing, 
during  that  time,  to  watch  the  automobile  and  determine  which 
one  of  these  three  avenues  the  driver  would  choose  to  follow.  It 
was  not  contributory  negligence,  as  a  matter  of  law,  after  the 
appellee  knew  that  the  automobile  was  200  feet  away,  for  her 
to  stand  with  her  back  toward  the  automobile,  knowing,  as  she 
did  at  the  time,  the  conditions  of  the  street  and  the  opportunity 
for  the  driver  of  the  automobile  to  avoid  collision  with  the 
crowd  of  passengers.  While  the  circumstances  do  not  excuse  the 
appellee  from  using  ordinary  and  reasonable  care,  it  is  true  that 
the  presence  of  the  crowd  of  persons  with  her  of  itself  lent  to 
her  position  a  degree  of  security:  that  is  to  say,  it  is  obvious 
that  a  person  with  a  crowd  standing  together,  under  the  cir- 
cumstances disclosed  by  this  record,  would  have  knowledge  that 
the  presence  of  such  crowd  on  the  street  would,  of  itself,  at- 
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tract  the  attention  of  a  driver  of  an  approaching  car ;  and,  while 
it  would  not  relieve  the  appellee  of  the  necessity  of  using  rea- 
sonable and  proper  care,  it  would,  to  some  extent  at  least,  be  some 
protection  to  the  appellee.    We  do  not  mean  by  this  that  the 
appellee   could   act  carelessly   or  negligently,   merely   because 
she  was  in  a  crowd  that  was  acting  carelessly  or  negligently; 
but  the  presence  of  a  crowd  would,  of  itself,  be  notice  to  the 
driver  of  an  approaching  car  of  a  substantial  impediment  in 
his  pathway,  and  would,  to  that  extent  at  least,  be  some  assurance 
to  the  appellee  of  greater  safety  than  if  she  stood  on  the  street 
alone.    The  case  of  Ouellette  v.  Superior  Mot.  &  Mach.  Works, 
157  Wis.  531  (147  N.  W.  1014),  is  somewhat  similar  in  its  facts. 
In  that  case,  the  plaintiff  was  standing  in  the  intersection  of 
two  streets  in  the  city  of  Superior,  between  the  curb  and  the 
street  car  tracks,  waiting  to  board  a  street  car,  when  he  was 
struck  by  an  automobile.    He  was  standing  at  the  place  where 
pedestrians  usually  and  customarily  stood,  preparatory  to  board- 
ing the  street  car,  and  about  4  feet  from  the  track.    He  did  not 
move  from  the  time  he  took  his  position  until  struck  by  the  auto- 
mobile.    It  appeared  that  the  automobile  was  running,  very 
slowly  at  the  time ;  that  the  plaintiff  was  observed  by  the  driver 
and  other  occupants  of  the  car ;  that  the  horn  of  the  automobile 
was  sounded;  that  there  was  room  for  the  automobile  to  pass 
between  the  plaintiff  and  the  curb ;  and  that  the  plaintiff  stepped 
backward  toward  the  curb  in  front  of  the  automobile,  jnst  as 
it  was  about  to  pass  him.    The  similarity  between  the  facts  in 
the  cited  case  and  those  of  the  instant  case  is  obvious.     The 
court  said: 

**The  plaintiff  apparently  paid  no  attention  to  the  automo- 
bile horn.  He  says  he  did  not  hear  it.  He  was  not  keeping  a 
lookout  for  vehicles  approaching  him  from  the  rear.  However, 
he  t^tifies  that  he  had  becH  standing  where  he  was  but  a  very 
few  seconds;  that  one  street  car  had  run  by  him  which  he  de- 
sired to  take,  and  that  he  was  intent  on  signaling  another,  so 
as  not  to  be  delayed  on  his  homeward  journey,  and  we  think,  on 
the  whole,  it  was  a  question  for  the  jury  to  answer  whether  or 
not  he  exercised,  under  the  circumstances,  that  degree  of  care 
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and  prudence  which  is  ordinarily  exercised  by  the  great  mass 
of  mankind  under  the  same  or  similar  circumstances." 

In  Arseneau  v.  Sweet,  106  Minn.  257  (119  N.  W.  46),  the 
plaintiff  was  standing  on  a  curb  near  the  intersection  of  two 
streets  in  the  city  of  Minneapolis.  She  saw  the  street  car  coming 
down  one  of  the  streets,  and  stepped  into  the  street  within  2 
or  3  feet  of  the  street  car  tracks.  She  did  not  see  the  approach- 
ing automobile,  and  did  not  hear  any  horn  or  signal.  The  court 
said: 

'^  Respondent  was  in  lawful  possession  of  the  street.  She 
had  a  right  to  walk  out  from  the  curb  to  the  car  tracks,  in  antic- 
ipation of  the  approaching  car,  and,  if  she  took  a  position  in 
the  street  within  3  or  4  feet  of  the  car  tracks  with  the  intention 
of  boarding  the  approaching  car,  she  was  not  required  absolutely 
to  keep  a  lookout  for  vehicles  at  that  point.  The  law  governing 
the  conduct  of  foot  passengers  and  vehicles  in  the  public  streets 
is  well  settled.  Stallman  v.  Shea,  99  Minn.  422  (109  N.  W.  824) ; 
Thies  V.  Thomas,  (Sup.)  77  N.  Y.  Supp.  276;  Huddy,'Laws  of 
Automobiles,  58.  Respondent  had  no  exclusive  right  to  the 
street  for  the  purpose  of  boarding  a  street  car.  She  was  not 
entitled  to  take  a  position  even  3  or  4  feet  from  the  car  tracks 
and  remain  oblivious  to  her  surroundings.  But  she  was  not 
guilty  of  contributory  negligence  simply  because  she  did  not 
look,  and  did  not  see  or  hear  the  approaching  machine.  Her 
attention  was  naturally  concentrated  on  the  street  car,  and  she 
was  entitled  to  assume  that  others  would  exercise  due  care  with 
reference  to  her  position.  The  jury  accepted  her  explanation 
of  the  occurrence,  and  whether  she  was  exercising  due  care, 
under  the  circumstances,  was  a  question  of  fact.  *  * 

We  have  frequently  had  occasion  to  consider  the  respective 
rights  and  duties  of  pedestrians  and  drivers  of  automobiles  upon 
the  public  streets.  In  O'Laughlin  v.  City  of  D%ii>uque,  52  Iowa 
746,  we  held  that  a  foot  passenger  has  a  right  to  cross  a  street 
at  any  point,  and  is  not  restricted  to  the  regular  crossing.  This 
rule  has  been  adhered  to  and  reaffirmed  by  us  in  numerous  cases. 
Bell  V.  Incorporated  Town  of  Clarion,  113  Iowa  126 ;  Finnegan 
V.  City  of  Sioux  City,  112  Iowa  232 ;  MidcUeton  v.  City  of  Cedar 
Falls,  173  Iowa  619 ;  Wine  v.  Jones,  183  Iowa  1166.  It  is  also 
true  that  a  pedestrian  is  not  required,  as  a  matter  of  law,  to 
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look  both  ways,  or  listen  for  automobiles  or  motor  vehicles,  be- 
fore undertaking  to  cross  a  street,  and  is  not  bound  to  constantly 
keep  a  lookout  for  approaching  vehicles.  Wine  v,  Jones,  supra ; 
Baker  v.  Close,  204  N.  Y.  92  (97  N.  E.  501) ;  Adler  v.  Martin, 
179  Ala.  97  (59  So.  597) ;  Gerhard  v.  Ford  Motor  Co.,  155  Mich. 
618. 

In  Wine  v.  Jones,  supra,  we  had  occasion  to  discuss  the 
question  of  contributory  negligence,  where  a  pedestrian  on  a 
street  was  struck  by  a  motor  vehicle.    In  that  case,  we  said : 

"The  plaintiff  testified  that,  when  struck,  she  was  facing 
east,  or  northeast,  about  6  feet  from  the  walk,  and  had  no  occa- 
sion to  turn  back  any,  after  starting  to  cross  the  street.  The 
real  issue,  then,  was  whether  plaintiff,  after  walking  out  into 
the  street,  turned  or  backed  in  front  of  the  motorcycle,  as  testified 
to  by  defendant,  which  must  have  been  found  to  constitute  negli- 
gence, or  whether  she  was  struck  when  out  in  the  street  6  or  8 
feet,  leaving  ample  room  for  the  passage  of  the  motorcycle.  The 
evidence  of  the  greater  number  of  witnesses  supported  the  lat- 
ter view,  and  this  conclusion  would  exculpate  plaintiff  of  the 
charge  of  negligence.  The  issue  as  to  whether  she  contributed 
to  her  injury  by  her  own  fault  was  rightly  submitted  to  the 
jury." 

In  the  instant  case,  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  appellee  was  guilty  of  contributory  negligence, 
under  the  circumstances.  It  was  for  it  to  determine,  under  the 
evidence,  whether  the  appellee  negligently  stepped  backward 
into  the  appellant's  automobile,  as  claimed  by  the  appellant,  or 
whether  she  was  standing  still,  as  claimed  by  the  appellee  and  her 
witnesses,  with  suflScient  space  between  her  and  the  curb  for  the 
appellant  to  have  driven  his  automobile. 

In  Rolfs  V.  MuUins,  179  Iowa  1223,  we  said : 

"No  pedestrian  has  a  right  to  pass  over  a  public  thorough- 
fare without  regard  to  approaching  vehicles,  nor  has  any  ve- 
hicle driver  a  right  to  appropriate  the  public  street  without  re- 
gard to  its  use  by  pedestrians.  The  test  to  be  applied  in  this 
case,  as  in  others,  is :  What  would  a  person  of  ordinary  prudence 
have  done  under  the  circumstances  shown?  Would  reasonable 
minds  differ  in  answering  that  question?  Some  are  more  cau- 
tious than  others,  and,  though  some   would   liesitate   to  start 
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without  looking  up  and  down  the  street  and  keeping  a  continu- 
ous lookout  for  approaching  vehicles,  others  are  content  with  a 
glance  about,  and  immediately  proceed.  We  sometimes  think 
the  latter  class  are  less  likely  to  be  injured  than  the  former! 
At  any  rate,  the  law  does  not  lay  down  precisely  what  must  be 
done  to  constitute  due  care,  or  omitted,  to  render  a  person  negli- 
gent. This  depends  on  the  facts  of  each  particular  case,  and  in 
this  cause,  conditions  were  such  as  to  carry  to  the  jury  the  issue 
as  to  whether  decedent  was  at  fault  in  any  respect." 

In  Oilbert  v,  Yanderxvaal,  181  Iowa  685,  we  considered  a 
case  of  somewhat  similar  character,  where  a  pedestrian  was 
struck  by  an  automobile  upon  the  street  of  the  city  of  Des 
Moines.  In  many  respects,  the  testimony  is  of  the  same  general 
character  as  that  in  the  instant  case.    We  said : 

'*We  do  not  feel  warranted,  in  this  case,  in  saying  that  the 
evidence  so  clearly  establishes  negligence  upon  the  part  of  plain- 
tiff that  there  is  no  room  for  difference  of  opinion  among  fair- 
minded  men  in  relation  thereto,  and  that  the  cause  was  not 
properly  submitted  to  the  jury.  Perjve  v.  Citizens'  Electric 
Light  (&  Oas  Co.,  131  Iowa  710 ;  Delfs  v.  Dunshec,  143  Iowa  381 ; 
Holderman  v.  Witnier,  166  Iowa  406;  Bell  i\  Incorporated  Town 
of  Clarion,  113  Iowa  126 ;  Clay  v.  Iowa  Telephone  Co,,  178  Iowa 
67.'' 

The  foregoing  is  pertinent  to  the  situation  in  the  instant 
case,  and  to  the  law  by  which  we  must  be  governed.  The 
question  of  contributory  negligence  was  clearly  one  for  the 
jury,  and  one  on  which  reasonable  and  fair-minded  men  might 
differ.  It  was  properly  submitted  to  the  jury  under  the  instruc- 
tions of  the  court,  and  its  finding  cannot  be  disturbed  by  us. 

As  bearing  on  the  question  of  contributory  negligence  under 
somewhat  similar  circumstances  in  other  jurisdictions,  see  Car- 
radine  v.  Ford,  195  Mo.  App.  684  (187  S.  W.  285) ;  Franey  v. 
Seattle  Taxicah  Co.,  80  Wash.  396  (141  Pac.  890) ;  Hennessey 
v.  Taylor,  189  Mass.  583  (76  N.  E.  224) ;  Griffin  v.  Taxi  Service 
Co,,  217  Mass.  393  (104  N.  E.  838) ;  Gerhard  v.  Ford  Motor  Co., 
155  Mich.  618  (119  N.  W.  904)  ;  Epstein  v.  Ruppert,  129  Md. 
432  (99  Atl.  685). 

VI.  Appellant  urges  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  appellant's  negligence.     The  court 
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withdrew  from  the  jury  aU  grounds  of  negli- 
sntomobiie  acci-    gence  except  two,  as  follows : 
rve'sirnai'^or  1.    That  the  defendant  carelessly  and  neg- 

^'  ligently  failed  to  slow  down  and  bring  his  auto- 

mobile to  a  full  stop,  upon  approaching  the  plaintiff. 

2.  That  he  carelessly  and  negligently  failed  to  give  any 
signal  or  warning  of  his  approach. 

Appellant  contends  that  there  was  not  sufficient  evidence 
of  negligence,  in  respect  to  the  two  items  charged,  to  take  the 
case  to  the  jury,  or  to  support  a  verdict  against  the  appellant. 
It  is  unnecessary  for  us  to  reiterate  the  evidence  on  this  proposi- 
tion, as  we  have  already  set  out  enough  to  show  that  the  question 
of  the  negligence  of  the  appellant,  like  that  of  the  contributory 
negligence  of  the  appellee,  was  for  the  jury  to  determine.  The 
appellant  argues  the  broad  proposition  that  a  driver  of  an  auto- 
mobile who  sees  a  pedestrian  on  the  street  cannot  be  guilty  of 
negligence  for  failure  to  bring  the  automobile  to  a  full  stop, 
upon  approaching  the  pedestrian,  who  is  apparently  oblivious 
of  such  approach.  Such  cannot  be  the  law.  Our  statute  pro- 
vides that  every  person  operating  a  motor  vehicle  on  the  public 
highways  of  this  state  shall  drive  the  same  in  a  careful  and 
prudent  manner.  This  is  no  more  than  declaratory  of  the  com- 
mon law,  and  simply  means  that  the  driver  of  an  automobile 
shall  use  such  care  as  a  man  of  ordinary  prudence  and  care 
would  exercise,  uifder  the  same  circumstances.  Occasions  may 
undoubtedly  arise  where  the  failure  to  come  to  a  full  stop  would 
be  negligence  of  a  flagrant  kind.  To  deliberately  run  down  a 
pedestrian,  apparently  oblivious  of  the  approach  of  an  automo- 
bile, would  be  little  less  than  manslaughter. 

Whether  the  driver  of  an  automobile  is  required,  as  a  pru- 
dent and  careftd  person,  to  bring  his  car  to  a  full  stop,  before 
striking  a  pedestrian  in  the  street,  depends  altogether  upon  the 
circumstances  and  conditions  surrounding  the  parties  at  the 
time.  In  the  instant  case,  the  jury  might  well  have  found 
that  it  was  the  duty  of  the  appellant,  as  a  reasonable  and  cau- 
tious man,  to  bring  his  car  to  a  full  stop,  in  approaching  the 
appellee  under  the  circumstances  disclosed,  when  he  observed 
that  the  appellee  was  apparently  oblivious  of  the  approach  of  the 
automobile  and  was  facing  the  opposite  direction  from  which 
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it  was  coming.  The  court  cannot  hold  that,  as  a  matter  of  law, 
he  was  free  from  negligence  in  failing  to  so  stop  the  automobile. 
It  was  clearly  a  question  for  the  jury  to  determine  whether, 
under  all  of  the  circumstances,  he  acted  as  a  man  of  ordinary 
prudence  and  caution,  in  driving  his  car  in  the  manner  in  which 
he  did.  The  evidence  as  to  just  what  transpired  was  in  dispute, 
and  the  matter  was  for  the  jury  to  determine. 

Again,  it  is  argued  that  the  court  erred  in  submitting  to  the 
jury  the  question  as  to  whether  or  not  the  appellant  was  negli- 
gent in  failing  to  give  a  signal  or  warning  of  his  approach. 
The  statute  provides,  in  Code  Supplement,  1913,  Section  1571- 
ml8,  as  follows : 

"Upon  approaching  a  pedestrian  who  is  upon  the  traveled 
part  of  any  highway  and  not  upon  a  sidewalk,  and  upon  ap- 
proaching a  branch  or  intersecting  highway  or  a  curve  or  a 
corner  or  other  place  in  a  highway  where  the  operator's  view 
is  obstructed  for  a  distance  of  200  feet  or  less,  every  person 
operating  a  motor  vehicle  shall  slow  down  and  give  timely  signal 
with  his  bell  or  horn  or  other  device  for  signaling. ' ' 

It  is  the  contention  of  the  appellant  that  he  complied  with 
this  statute,  and  gave  a  signal  with  his  horn  as  he  approached 
the  appellee.  The  traflSc  officer,  the  appellee,  and  other  wit- 
nesses testified  either  that  the  horn  was  not  sounded  or  that 
they  did  not  hear  it,  when  they  were  in  position  to  have  heard 
it  if  it  had  been  sounded.  This  clearly  m«ie  a  case  for  the 
jury  on  this  question.  The  giving  of  the  signal  to  the  traffic 
officer  when  the  appellant  came  to  the  east  side  of  Pearl  Street 
could  not  be  held,  as  a  matter  of  law,  to  have  been  sufficient 
to  comply  with  this  statute,  or  to  free  the  appellant  from  negli- 
gence in  failing  to  sound  his  horn  as  he  crossed  Pearl  Street  and 
approached  the  appellee  at  the  point  wliere  she  was  standing. 
It  was  a  jury  question. 

It  is  argued  by  the  appellant  that  the  necessity  for  giving  a 
signal  is  removed  when  it  is  apparent  that  the  pedestrian  has 
observed  the  approach  of  the  automobile  and  has  full  knowledge 
of  its  presence  in  ample  time  to  avoid  all  injury,  and  we  are 
cited  to  the  case  of  Frush  v.  Waterloo,  C.  F,  cC  N,  R.  Co,, 
185  Iowa  156.  Conceding  the  correctness  of  the  proposition  that 
one  who  has  full  knowledge  of  the  immediate  presence  of  an  ap- 
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proaching  automobile  in  ample  time  to  avoid  all  injury  may  not 
predicate  proximate  cause  on  the  absence  of  warning  signals,  we 
fail  to  see  how  such  rule  can  avail  the  appellant  in  the  instant 
case.    As  we  have  already  observed,  at  the  time  that  the  appellee 
saw  appellant's  automobile  coming  westward  on  Broadway,  it 
was  on  the  east  side  of  the  Pearl  Street  intersection,  and  there 
were  three  avenues  open  for  the  appellant  to  follow.     Instead 
of  turning  south  on  Pearl  Street,  or  following  the  line  of  the 
ear  tracks  westward  and  passing  south  of  the  group  of  passen- 
gers, or  driving  close  to  the  curb  on  the  north  line  of  Broadway, 
between  the  curb  and  the  group  of  passengers,  the  appellant 
approached  nearly  in  the  direct  line  of  the  group  of  passengers, 
among  whom  was  the  appellee.    It  was  for  the  jury  to  determine 
whether  the  appellant  was  guilty  of  negligence  in  failing  to  give 
the  signal  as  he  approached  the  appellee.     In  other  words,  it 
eannot  .be  said,  as  a  matter  of  law,  that,  under  these  circum- 
stances, and  not  knowing  which  one  of  the  three  avenues  the 
appellant  might  pursue,  the  fact  that  the  appellee  knew  that  the 
automobile  was  coming  westward  near  the  east  side  of  Pearl 
Street  would  absolve  the  appellant  from  the  necessity  of  giving 
a  warning  signal  as  he  pursued  his  course  westward  and  ap- 
proached the  appellee.    The  court  did  not  err  in  submitting  this 
ground  of  negligence  to  the  jury. 

VII.     It  is  strenuously   insisted  that  the  court  erred  in 
giving  instructions  which  are  claimed  to  be  conflicting,  con- 
g  TRiAii-  inrtruc-     tradictory,  and  misleading.    In  Instruction  No. 
inrand~Sfn^*»-     121/2,  the  jury  was  told : 

^ctory,  «*^  person  upon  the  traveled  portion  of  a 

street  is  required  by  the  law  to  make  such  use  of  her  senses  of 
sight  and  hearing,  and  to  take  such  measures  for  her  safety  and 
to  avoid  accident,  as  an  ordinarily  prudent  and  careful  person 
would  take  under  the  same  or  similar  circumstances.  A  failure 
to  make  such  use  of  her  senses  or  to  take  such  care  and  precau- 
tion would  be  sufficient  to  constitute  negligence  or  want  of  ordi- 
nary care  upon  her  part." 

In  Instruction  No.  13,  the  jury  was  told : 
**The  plaintiff  had  a  right  to  walk  out  from  the  curb  to  the 
ear  track,  in  anticipation  of  the  approaching  car,  at  the  place  in 
question ;  and  if  she  took  a  position  in  the  street  near  the  car 
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track,  along  with  a  number  of  other  persons,  at  the  place  where 
the  Omaha  ear  customarily  stopped,  and  where  passengers  for 
Omaha  customarily  boarded  it,  with  the  intention  of  boarding 
the  approaching  car,  she  was  not  absolutely  required  to  keep  a 
lookout  for  automobiles  at  that  point.  She  was  not  entitled  to 
take  a  position  a  few  feet  from  the  car  track  and  remain  oblivi- 
ous of  her  surroundings,  nor  did  she  have  the  exclusive  right 
to  the  street ;  but  she  would  not  be  guilty  of  contributory  negli- 
gence simply  because  she  did  not  look  and  did  not  see  or  hear 
the  approaching  machine." 

We  do  not  think  these  instructions  are  misleading,  incon- 
sistent, or  confusing.  They  stated  the  rule  of  law  correctly.  The 
court  explained  to  the  jury  that  a  person  upon  the  traveled  por- 
tion of  a  street  must  use  his  senses  of  sight  and  hearing,  as  an 
ordinary  prudent  and  careful  person  would,  under  the  same 
or  similar  circumstances;  and,  applying  the  general  rule  to 
the  facts  of  this  case,  the  court  told  the  jury  that  the  appellee 
had  a  right  to  walk  to  the  approaching  street  car  and  take  a 
position  with  the  other  passengers  waiting  for  the  approach  of 
the  car,  and  that,  when  in  that  position,  ''she  was  not  absolutely 
required  to  keep  a  lookout  for  automobiles  at  that  point."  See 
cases  supra. 

She  was  entitled  to  take  a  position  near  the  car  track,  and, 
while  she  could  not  remain  oblivious  of  her  surroundings,  and 
did  not  have  exclusive  right  to  the  street,  she  would  not,  as  a 
matter  of  law,  be  guilty  of  contributory  negligence  simply  be- 
cause, under  these  circumstances,  she  did  not  continue  to  look 
for  the  approaching  automobile,  and  did  not  see  or  hear  it.  We 
do  not  think  that  the  jury  was  misled  by  these  instructions,  or 
that  there  is  such  conflict  or  inconsistency  therein  as  to  constitute 
reversible  error. 

VIII.    Appellant  contends  that : 

*  *  The  court  should  have  fully  and  fairly  instructed  the  jury, 
without  any  request  therefor,  in  substance  that,  if  the  plaintiff 

stepped  backward  against  the  left  fender  or  in 
tions:   correct      front  of  thc  Icft  fcudcr  of  the  defendant's  auto- 

but  nonexplicit.  v.,  ,,  aii-.-i  i, 

mobile,  and  she  was  thereby  injured,  under  the 
undisputed  facts  and  circumstances  in  the  case,  she  could  not 
recover,  and  that  its  verdict  should  be  for  the  defendant.    And 
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the  court  should  further  have  instructed  the  jury  that,  under  the 
eireumstaiices,  the  defendant  did  not  have  to  give  any  signal, 
and  that  he  did  not  have  to  stop  his  ear  before  he  got  to  where 
the  plaintiff  was." 

No  instructions  along  this  line  or  any  other  were  requested 
by  the  appellant.  It  is  unnecessary  for  us  to  set  out  in  full  the 
instructions  that  were  given  by  the  court.  The  issues  were 
clearly  defined;  the  grounds  of  negligence  relied  upon  were 
clearly  and  expressly  stated ;  the  law  pertaining  to  contributory 
negligence  was  correctly  announced;  the  usual  inst|Tuctions  on 
proximate  cause  and  burden  of  proof  were  correctly  given.  If 
the  appellant  desired  greater  particularity  in  the  instructions, 
it  should  have  been  embodied  in  a  request.  This  was  not  done, 
and  the  appellant  is  now  in  no  position  to  complain. 

IX.  Complaint  is  made  of  the  giving  of  Instruction  10,  as 
follows : 

"The  signal  of  the  traflBc  oflScer,  by  reason  of  which  de- 
fendant claims  to  have  moved  his  automobile  westwardly  across 
11   nkgugsncx:       ^^®  intersection  in  question,  did  not  relieve  him 
tt^d?r*SLffi?*^^*  ^^  *^®  duty  of  sounding  the  horn  of  his  machine, 
■^»^  or  otherwise  exercising  reasonable  care  for  the 

safety  of  persons  in  the  crowd  waiting  for  the  street  car  at  the 
time  in  question." 

This  instruction  was  a  correct  statement  of  the  law,  as  we 
have  heretofore  pointed  out.  The  giving  of  the  signal  on  the  east 
side  of  Pearl  Street  was  not  a  suflBcient  compliance  with  the  re- 
quirements of  the  statute  that  the  driver  shall  slow  down  and 
give  a  timely  signal  with  his  bell  or  horn  or  other  device  for  sig- 
naling, upon  approaching  a  pedestrian  who  was  on  a  traveled 
part  of  the  highway,  and  not  upon  a  sidewalk.  In  other  words,  it 
properly  told  the  jury  that  the  giving  of  the  signal  to  the  traffic 
ofiScer  at  that  time  and  place  was  not  sufficient  to  absolve  the 
appellant  from  exercising  reasonable  care  thereafter,  as  he  ap- 
proached the  appellee  and  the  crowd  of  passengers  standing  on 
the  pavement.  Under  a  similar  state  of  facts,  the  court  of 
appeals  of  Kentucky,  in  Melville  t\  Roll  wage,  171  Ky.  607  (188 
S.  W.  638),  referring  to  the  driver  of  the  automobile,  said: 

"He  may  have  been  authorized  to  move  his  automobile  by 
a  signal  from  the  officer,  but  such  signal  did  not  require  or 
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authorize  him  to  move  it  over  the  intervening  street  and  the 
crossing  being  used  by  appellee  without  giving  the  necessary 
warning  of  its  movements,  or  at  such  speed  as  to  make  its  colli- 
sion with  her  unavoidable." 

The  instruction  given  was  correct. 

X.  It  is  urged  that  the  verdict  is  excessive,  and  is  the 
result  of  passion  and  prejudice.  The  undisputed  testimony  shows 
that,  before  the  injury,  the  appellee  was  a  healthy  woman,  able 

to  perform  her  duties  as  employee  in  a  store  in 

12     Nwir    TBIALi ' 

Verdiet:  exees-      Omaha.    The  mcdical  witnesses  testified  to  con> 

ditions  of  pam  and  suffering,  and  to  a  diseased 
condition  of  the  female  organs  of  the  appellee,  which  might  have 
been  caused  by  such  an  injury  as  the  one  complained  of;  and, 
under  the  evidence,  the  jury  would  have  been  warranted  in  find- 
ing that  said  condition  was,  in  fact,  caused  by  the  injury  com- 
plained of.  The  verdict  of  $1,000,  returned  by  the  jury,  under 
all  the  circumstances  and  conditions  of  the  ca^e,  does  not  indicate 
that  the  jury  was  swayed  by  passion  or  prejudice,  or  awarded 
an  excessive  or  unreasonable  amount. 

Other  matters  urged  by  the  appellant  have  been  examined 
and  considered  by  us,  but  we  find  no  errors  therein.  The  judg- 
ment of  the  trial  court  must  be,  and  the  same  is, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


P.  L.  Arthaud  et  al..  Appellants,  v.  Farmers  &  Merchants 

State  Bank,  Appellee. 

BILIiS  AND  NOTES:     OoUateral  Holder — Duty  to  Indorse  Payments. 

An  arrangement  between  the  maker  and  payee  of  past-due  promis- 
sory notes,  under  which  the  maker,  for  the  sole  purpose  of  securing 
for  himself  an  extension  of  time,  and  of  furnishing  the  payee  with 
collateral  with  which  to  raise  money  by  a  new  loan,  executes  new 
and  independent  notes,  with  an  agreement  that,  when  the  new  notes 
are  paid,  the  amount  thereof  shall  be  indorsed  as  a  payment  on  said 
original  past-due  notes,  is  not  binding  on  a  nonconsonting  collateral 
holder  of  said  original  notes,  except  in  so  far  as  said  collateral  holder 
receives  the  proceeds  of  said  loan,  with  knowledge  of  the  source 
thereof.  Especially  is  the  collateral  holder  of  such  original  notes 
bound  to  indorse  thereon  whatever  amount  he  receives  from  such 
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loan  with  knowledge  that  it  came  from  said  loan,  when  such  re- 
ceiving is  in  full  accord  with  the  habitual  course  of  dealing  between 
the  parties. 

Appeal  from  Washington  District  Court. — John  P.  Talbott, 

Judge. 

July  6,  1920. 

Opinion  on  Rehearing  March  16,  1921. 

Suit  in  equity,  to  establish  a  credit  of  $2,000  on  certain 
notes  executed  by  plaintiffs  as  payers  to  Ed  Klopfenstein  as 
payee,  which  notes  are  held  by  the  defendant  as  collateral  se- 
curity for  an  indebtedness  o^ving  by  Klopfenstein  to  the  defend- 
ant bank.  There  was  a  decree  below  dismissing  the  petition; 
also,  rendering  judgment  against  the  plaintiff  on  a  counterclaim 
for  $1,000.    The  plaintiff  has  appealed. — Modified  and  affirmed. 

Etcher,  Livingston  (&  Eicher,  for  appellants. 

W.  H.  Buiterfield  and  Brookhart  Bros.,  for  appellee. 

Evans,  C.  J. — I.  The  notes  involved  in  this  controversy 
were  executed  by  four  joint  makers.  All  business  relating  there- 
to, however,  so  far  as  it  affects  this  controversy,  was  con- 
ducted-by  the  plaintiff  P.  L.  Arthaud  alone.  Por  convenience  in 
discussion,  we  shall,  therefore,  refer  to  him  as  though  he  were 
sole  plaintiff.  The  controlling  facts  in  this  case  are  compara- 
tively few  and  simple,  when  once  extricated  from  the  complica- 
tion and  confusion  of  the  collateral  facts  incidental  thereto. 

The  notes  upon  which  a  credit  is  claimed  by  the  plaintiff 
were  executed  in  September,  1912.  At  that  time,  Arthaud  exe- 
cuted and  delivered  to  Ed  Klopfenstein,  as  payee,  a  series  of 
promissory  notes  falling  due  on  successive  dates,  and  amounting 
to  a  sum  total  of  about  $7,500.  At  the  same  time,  and  perhaps 
in  the  same  transaction,  he  executed  and  delivered  to  Dan  Klop- 
fenstein a  series  of  notes  of  like  amounts  and  of  the  same  total. 
Ed  and  Dan  Klopfenstein  were  brothers,  residing  at  Washington, 
Iowa.    Arthaud  resided  at  Chillicothe,  Missouri.    We  infer  from 
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the  record  that  they  were  old  acquaintances.  The  last  of  these 
notes  fell  due  December  15,  1915.  Only  the  notes  due  to  Ed 
are  involved  in  the  controversy.  Partial  payments  had  been 
made  thereon  from  time  to  time,  to  a  sum  total  of  about  $4,500 
on  the  principal,  so  that  $3,000  remained  unpaid.  This  sum 
was  represented  by  three  notes,  upon  each  of  which  the  sum  of 
$1,000  was  due  as  principal.  These  notes  are  known  in  the  rec- 
ord as  ''B,"  **C,''  and  ''D,''  and  will  be  referred  to  as  such. 
Notes  C  and  D  were  drawn  for  $1,000  each.  Note  B  was  origin- 
ally for  $5,500,  but  had  been  reduced  by  partial  payments  to  a 
balance  due  of  $1,000.  Arthaud  was  not  able  to  pay  these  notes 
when  they  matured.  In  January,  1916,  he  came  to  Washington 
for  a  conference  with  Ed  and  Dan,  for  the  purpose  of  making 
some  arrangement  for  time.  On  January  28,  1916,  he  executed 
and  delivered  lo  Dan  Klopfenstein  his  two  notes  for  $1,000  and 
$2,000,  respectively,  secured  by  a  first  mortgage  upon  certain 
real  estate.  These  notes  are  known  in  the  record  as  **G"  and 
**H,"  and  will  be  so  referred  to.  There  was  no  consideration  for 
these  notes,  except  an  agreement  between  the  parties,-  which  has 
become  the  root  of  the  present  controversy.  The  mutual  pur- 
pose of  the  execution  of  these  notes  G  and  H  was  to  enable  Dan 
to  use  the  same  for  the  purpose  of  negotiating  a  loan  for  $3,000. 
The  request  for  such  a  loan  upon  this  security  was  submitted  to 
the  defendant  bank  through  its  assistant  cashier,  White,  and 
was  acceded  to  by  White;  and  the  loan  was  made  to  Dan  upon 
his  promissory  note,  secured  by  the  notes  G  and  H,  .and  the 
mortgage  executed  by  Arthaud  to  Dan.  The  agreement  be- 
tween Arthaud  and  Ed  and  Dan  was  that  the  proceeds  of  the 
loan  to  be  made  by  the  bank  to  Dan  upon  Arthaud 's  paper  as 
collateral  should  be  distributed  between  Ed  and  Dan,  and  that 
the  amount  thus  received  by  each  should  be  applied  as  a  pay- 
ment upon  the  past-due  notes  held  by  each  of  them  against 
Arthaud.  By  this  distribution  of  the  proceeds,  Dan  was  to  re- 
tain $1,000  and  apply  the  same  upon  the  notes  held  by  him 
against  Arthaud,  and  Ed  was  to  receive  $2,000,  and  was  to 
apply  the  same  as  partial  payment  upon  the  notes  B,  C,  and  D, 
owned  by  him.  It  was  also  agreed  by  Arthaud  that  the  actual 
indorsement  of  these  credits  upon  his  past-due  notes  B,  C,  and  D, 
might  be  deferred  until  he  should  actually  pay  to  Dan  his  new 
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notes,  Q  and  H.  In  the  distribution  of  the  proceeds  of  the  loan, 
the  bank  paid  to  Dan  the  sum  of  $1,000,  for  which,  in  due  time, 
Arthaud  received  an  appropriate  credit.  The  remaining  $2,000 
of  the  proceeds  of  the  loan  was  placed  by  the  bank  upon  its 
books  to  the  credit  of  Ed:  that  is  to  say,  it  was  placed  in  his 
checking  account.  It  will  be  seen  that  Ed  received  the  $2,000 
in  question  upon  no  other  consideration  than  his  agreement  to 
apply  the  same  upon  the  existing  indebtedness  owed  by  Arthaud 
to  him.  Arthaud  never  received  credit  therefor.  As  between 
Arthaud  and  Ed,  there  is  no  question  made  by  anyone  but  that 
Arthaud  is  entitled  to  the  credit.  Ed  admits  it,  and  has  never 
denied  it.  On  February  3,  1917,  Dan  paid  his  $3,000  note  to  the 
bank,  and  thereby  redeemed  the  Arthaud  notes  6  and  H,  and 
thereafter  held  the  same  until  February  16th,  when  they  were 
fully  paid  by  Arthaud. 

The  reason  why  Ed  failed  to  give  credit  upon  the  notes  B, 
C,  and  D  was  that  they  had  all  been  previously  pledged  by  him 
to  the  same  bank,  this  defendant,  as  collateral  security  for  his 
indebtedness  to  such  bank.  He  was  a  stockholder  and  director 
of  the  bank,  and  was  its  debtor  to  the  amount  of  over  $8,000. 
The  Arthaud  notes,  B,  C,  and  D,  were  pledged  by  him  as  col- 
lateral for  all  his  said  indebtedness.  Ed  could  not,  therefore, 
apply  the  $2,000  of  proceeds  of  the  loan  upon  the  notes  B,  C, 
and  D,  without  first  paying  such  proceeds  to  the  bank,  to  be 
applied  upon  his  own  indebtedness.  This  latter  he  failed  to  do, 
except  in  part.  Dan  was  not  a  debtor  to  the  bank  at  the  time 
of  the  transaction  in  question,  nor  was  he  jointly  liable  for 
Ed's  indebtedness  nor  jointly  interested  in  Ed's  collateral,  the 
notes  B,  G,  and  D. 

The  broad  contention  for  appellant  Arthaud  is  that  the  ar- 
rangement entered  into  between  Arthaud  and  the  Klopfensteins 
was  made  known  fully  to  the  bank,  and  that  it  assented  thereto 
and  was  bound  thereby.  This  contention  involves  a  finding  of 
fact  upon  rather  indefinite  and  unsatisfactory  evidence. 

It  does  appear  that  the  first  discussion  of  their  plan  by  Ar- 
thaud and  the  Klopfensteins  was  tentative,  and  dependent  upon 
their  obtaining  the  consent  of  the  bank  to  make  the  proposed 
loan  of  $3,000.  If  the  bank  had  declined  to  make  such  loan, 
the  notes  G  and  H  and  the  mortgage  would  never  have  been 
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executed.  They  did  go  together  to  the  bank,  and  did  submit  to 
Assistant  Cashier  White  their  proposition  or  request  for  a  loan 
to  Dan  upon  the  proposed  security,  and  did  obtain  his  assent 
thereto.  Arthaud  testified  that  all  the  details  of  their  agree- 
ment as  to  the  disposition  of  the  proceeds  were  stated  to  White. 
This  is  denied  by  White,  his  contention  being  that  no  question 
was  submitted  to  him  except  that  of  making  the  loan.  Ed  and 
Dan  corroborated  Arthaud,  to  some  extent ;  but  their  testimony, 
as  well  as  that  of  Arthaud,  is  very  indefinite  and  general  in  form. 
None  of  them  purport  to  state  any  details  of  what  was  said.  The 
immediate  circumstances  militate  strongly  against  the  conten- 
tion of  Arthaud  at  this  point.  He  did  not  know,  at  that  time, 
according  to  his  testimony,  that  Ed  had  pledged  the  notes  B,  C, 
and  D  to  the  bank  or  to  anybody  else.  It  also  appears  without 
dispute  that  Assistant  Cashier  White  did  not  know  of  that  fact. 
He  had  been  in  the  employ  of  the  defendant  only  a  few  months 
at  this  time,  and  was  not  fapiiliar  with  its  detailed  discounts. 
There  was  no  occasion,  therefore,  for  any  discussion  as  to  the 
disposition  of  proceeds.  Indeed,  such  a  discussion  would  mani- 
festly militate  against  the  loan,  rather  than  as  an  inducement 
to  it.  Moreover,  if  it  be  true  that  such  information  was  given 
to  White  at  that  time,  there  is  no  pretense  that  any  agreement 
was  made  with  White  whereby  he  could  control  such  disposition 
of  proceeds,  or  whereby  he  could  control  the  conduct  of  Ed  in 
any  manner. 

Upon  the  evidence,  therefore,  we  do  not  find  that  any  such 
agreement  was  entered  into  with  the  defendant  bank,  whereby 
it  could  have  controlled  Ed  in  the  disposition  of  the  proceeds 
of  the  loan  distributed  to  him  in  any  other  sense  than  that,  as 
a  creditor,  it  might  have  resorted  to  legal  process  for  the  pur- 
pose of  seizing  any  assets  which  it  could  find.  Ed  was  in  failing 
circumstances,  and  became  insolvent  shortly  thereafter.  At  the 
time  of  the  distribution  of  such  proceeds  of  the  loan,  however, 
when  the  $2,000  was  placed  to  Ed's  credit  in  his  checking  ac- 
count, none  of  the  notes  representing  his  indebtedness  to  the 
bank  were  then  actually  due.  The  bank  could  not,  therefore, 
charge  oflP  the  notes  against  his  cheeking  account.  Ed  testified, 
it  is  true,  that  he  told  the  bank  officials,  at  the  time  these  pro- 
ceeds were  distributed  to  him,  that  they  were  to  be  applied  upon 
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his  indebtedness.  It  may  be  inferred  from  his  testimony  that 
he  also  told  them  that  they  were  to  be  applied  upon  the  col- 
lateral, B,  C,  and  D.  But  such  information,  if  given  by  him, 
was  immediately  followed  by  the  issuance  of  checks  on  the  fund, 
in  a  large  part  for  other  purposes.  If,  in  connection  with  such 
information,  he  had  issued  his  check  to  the  bank  for  $2,000  in 
payment  of  his  own  indebtedness  to  the  bank,  we  should  have 
little  trouble  in  charging  the  bank  with  knowledge  of  the  source 
from  which  the  credit  came. 

Under  the  evidence,  as  we  find  the  weight  of  it  to  be,  no 
liability  of  the  bank  arose  to  allow  a  credit  upon  the  collateral, 

B,  C,  and  D,  except  for  such  amount*  as  was  actually  paid  to  it 
by  Ed  upon  the  indebtedness  for  which  the  collateral  was 
pledged. 

This  brings  us  to  the  second  alternative  in  the  case.  Ed 
did  deliver  to  the  bank  his  check  for  $1,000  of  this  fund,  and 
it  was  applied  upon  his  indebtedness.  No  credit  was  made  upon 
the  collateral.  It  is  contended,  therefore,  for  Arthaud  that  he 
is  at  least  entitled  to  a  credit  for  this  amount  upon  his  notes  B, 

C,  and  D.  As  against  this,  the  bank  contends  that  Ed  gave  no 
instructions  as  to  the  application  of  this  payment,  and  that  it 
had,  therefore,  a  right  to  apply  it  as  it  saw  fit.  It  did,  in  fact, 
apply  it  upon  the  indebtedness  for  which  the  collateral  was 
held.  The  source  from  which  the  money  came  was  actually 
known  to  the  bank.  It  appears,  also,  that  these  collateral  notes 
were  pledged  to  the  defendant  bank  in  1914,  and  that,  since  that 
time,  several  partial  payments  had  been  made  thereon,  amount- 
ing to  a  sum  total  of  $4,500.  Each  of  these  payments  had  been 
collected  by  Ed  from  Arthaud,  and  had  been  by  him  applied 
upon  his  debt,  and  by  the  bank  credited  both  upon  the  debt 
and  upon  the  collateral.  It  appears  from  the  testimony  of  the 
bank  officers,  as  witnesses,  in  substance  that  Ed  was  authorized 
to  make  these  collections,  provided  only  that  he  applied  the 
same  upon  his  indebtedness  to  the  bank.  His  statement  to  the 
bank  as  to  the  source  of  the  collection  had  always  been  credited, 
in  making  indorsements  upon  the  collateral.  Inasmuch  as  this 
course  of  dealing  had  been  established  between  them,  and  inas- 
much as  the  bank  knew  the  source  of  the  fund  with  which  pay- 
ment was  made,  and  necessarily  knew  that  Arthaud,  as  payer 
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of  the  collateral,  was  entitled  to  the  credit,  we  see  no  reason,  in 
law  or  equity,  why  he  should  not  receive  it.  It  was  in  no  manner 
misled  by  any  want  of  knowledge.  It  has  never  changed  its 
position  to  its  disadvantage  by  reason  of  any  failure  of  direction 
or  demand  by  Ed  at  the  time  of  the  payment.  To  permit  it  now 
to  hold  the  benefit  of  the  payment,  without  applying  it  as  a 
credit  upon  the  collateral  as  the  source  from  which  it  came, 
would  be,  in  view  of  Ed^s  insolvency,  to  award  to  it  a  profit 
out  of  the  transaction  in  just  the  measure  of  Arthaud 's  loss 
thereon. 

We  reach  the  conclusion  that  the  plaintiff  is  entitled  to  a 
credit  of  $1,000  upon  his  notes,  as  of  the  date  that  payment  by 
check  was  made  by  Ed,  and  that  this  is  the  full  extent  of  relief 
to  which  plaintiff  is  entitled. 

II.  It  is  made  to  appear  that,  before  the  beginning  of  this 
suit,  Arthaud  paid  to  the  defendant  bank  the  sum  of  $2,000 
upon  the  notes  B,  C,  and  D.  This  was  done  under  protest,  and 
upon  a  stipulation  between  the  parties  that  such  payment  should 
be  without  prejudice  to  the  legal  right  of  either  party  in  the 
later  litigation  which  was  then  in  contemplation.  The  purpose 
of  such  payment  was  to  obtain  release  of  certain  securities,  with- 
out awaiting  the  outcome  of  this  litigation.  The  result  of  such 
payment  was  to  leave  Arthaud  indebted  to  the  defendant  bank 
for  a  balance  due  of  $1,000,  in  the  event  that  he  should  fail  to 
establish  his  right  to  any  credit;  and  on  the  other  hand,  if  he 
did  establish  his  right  to  a  credit  of  $2,000,  then  the  bank  would 
have  received  from  him  an  overpayment  to  the  amount  of  $1,000, 
and  would  be  liable  for  its  return.  The  bank  set  up  its  counter- 
claim for  $1,000  as  a  balance  due.  Inasmuch  as  we  hold  that 
the  plaintiff  is  not  entitled  to  a  credit  for  $2,000,  but  is  entitled 
to  a  credit  of  $1,000,  this  finding  amounts  to  an  offset  as  against 
the  defendant's  counterclaim,  and  to  nothing  more. 

The  decree  entered  below-  will  be  modified,  as  herein  in- 
dicated. The  case  may  be  remanded  for  decree  to  the  district 
court,  or,  upon  motion  of  either  party,  a  decree  may  be  entered 
here.  Each  party  will  pay  one  half  of  the  costs  in  this  court. — 
Modified  and  affirmed. 

Stevens,  Arthur,  and  Faville,  JJ.,  concur. 
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W.  F.  Ashby,  Appellee,  v.  R.  J.  Manley,  Appellant. 

JUDGMENT:    By  Confession— "FnU  Faith  and  Credit"  Clause.    Judg- 

1  ments  rendered  in  a  foreign  state  under  a  legally  authorized  warrant 
of  attorney,  which  provides  that  "any  attorney  of  any  court  of 
record"  may  confess  judgment  against  the  maker,  will  be  given 
''full  faith  and  credit"  in  the  courts  of  this  state. 

JUDOHENT:    Action  on — ^Nonallowable  Counterclaim.    In  an  action  on 

2  a  judgment,  defendant,  in  the  absence  of  any  plea  of  fraud  in  the 
procurement  of  the  judgment,  may  not  plead,  as  a  set-off  or  counter- 
claim, the  invalidity  of  the  original  obligation  upon  which  the  judg- 
ment was  rendered. 

JUDCOfENT:    Action  on — Allowable  Defense.    An  action  on  a  foreign 
3    judgment  is  subject  to  the  defense  that  the  warrant  of  attorney  on 
which  the  judgment  was  rendered  was  fraudulently  obtained. 

Appeal  from  Polk  District  Court, — George  A.  Wilson,  Judge. 

March  16,  1921. 

Action  on  a  judgment  obtained  against  defendant  in  the 
eipcuit  court  of  Iroquois  County,  Illinois.  The  answer  inter- 
posed various  defenses.  Plaintiff  demurred  to  the  answer.  The 
demurrer  was  sustained;  and,  defendant  electing  to  stand  on 
his  answer,  judgment  was  rendered  for  plaintiff  for  the  amount 
claimed  in  the  petition.    Defendant  appeals. — Reversed. 

Temple  &  Temple  and  J.  F,  Conrad,  for  appellant. 
Nesbiit  &  Johnston,  for  appellee. 

FaviIjLE,  J. — On  December  22,  1903,  the  appellant  executed 
and  delivered  to  one  William  R.  White,  at  Bloomington,  Illinois, 
his  certain  promissory  note  in  the  principal  sum  of  $500,  pay- 
able 30  days  after  date.  Said  note  contains  the  following  clause : 
'  *  To  secure  the  payment  of  said  amount,  I  hereby  authorize 
irrevocably  any  attorney  of  any  court  of  record  to  appear  for 
me  in  such  court,  in  term  time  or  in  vacation  at  any  time  here- 
Voi-    191   lA.-— 8 
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after,  and  confess  judgment  without  process,  in  favor  of  the 
holder  of  this  note,  to  such  an  amount  as  may  be  unpaid  thereon, 
together  with  the  costs  and  10  per  cent  of  the  principal  amount 
as  attorney's  fee,  and  to  waive  and  release  all  errors  which  may 
intervene  in  any  such  proceedings,  and  consent  to  immediate 
execution  on  such  judgment." 

On  or  about  March  7,  1905,  judgment  on  said  note  was 
entered  in  the  circuit  court  of  Iroquois  County,  Illinois.  No 
notice  of  the  proceedings  was  ever  served  on  the  appellant,  and 
his  appearance  was  solely  by  attorney,  under  the  power  con- 
ferred,in  the  note.  At  that  time,  the  appellant  was  a  resident 
of  Iowa.  The  note,  however,  was  executed  in  the  state  of  Illi- 
nois. In  March,  1918,  the  appellee  commenced  this  action  in 
the  district  court  of  Polk  County,  where  appellant  then  resided, 
seeking  to  obtain  judgment  in  said  court  upon  the  judgment  so 
obtained  in  said  circuit  court  of  Iroquois  County,  Illinois. 

The  appellant  filed  an  answer  in  said  cause  in  five  counts. 
The  first  was  a  general  denial.  The  second  challenged  the  juris- 
diction of  the  circuit  court  of  Iroquois  County,  Illinois,  to  render 
the  judgment  sued  upon.  The  third  count  pleaded  a  counter- 
claim or  set-off,  based  upon  the  alleged  fraud  of  appellee  in  con- 
nection with  the  transaction  out  of  which  the  note  in  question 
originated.  The  fourth  and  fifth  counts  pleaded  fraud  in  the 
inception  of  the  note,  and  in  procuring  the  warrant  of  attorney. 
The  appellee  interposed  a  demurrer  to  all  except  the  first  count, 
which  was  sustained.  The  appellant  waived  the  first  count  of 
his  answer,  and  elected  to  stand  on  the  remaining  counts,  and 
judgment  was  entered  against  him,  as  prayed  in  appellee's 
petition. 

I.  The  appellant  concedes  in  argument  that  the  law  of  the 
state  of  Illinois  in  regard  to  the  entry  of  judgment  on  a  so-called 
judgment  note,  like  the  one  under  consideration  herein,  was 
1.  judgment:, by  ''foUowed  in  due  form."  By  Count  2  of 
f^Sh^nd  credit'*  ^^^  auswcr,  appellant  pleaded  that  the  judg- 
ciauso.  ment  on  the  note  was  obtained  without  juris- 

diction, because  suit  was  brought  in  Iroquois  County,  Illi- 
nois, instead  of  in  McLean  County,  where  the  note  was  made 
payable.  The  power  of  attorney  in  the  note  provides  that  **any 
attorney  of  any  court  of  record"  may  appear  for  the  maker  of 
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said  note  and  confess  judgment  thereon.  Judgments  upon  a 
warrant  of  attorney  in  notes  of  this  character  are  not  valid,  if 
rendered  in  this  state.  Hamilton  v.  Schoenberger,  47  Iowa  385 ; 
Cuykendall  v.  Doe,  129  Iowa  453.  But  where  such  judgments 
have  been  rendered  upon  such  warrant  of  attorney  in  states 
where  the  practice  is  permitted  and  recognized,  the  validity  of 
such  judgments,  unless  impeached  for  other  reasons,  has  been 
recognized  by  this  court.  Crafts  v,  Clark,  38  Iowa  237 ;  Cuyken- 
dall V.  Doe,  supra.  The  state  of  Illinois  permits  a  judgment  to 
be  obtained  in  this  manner. 

The  statute  of  the  state  of  Illinois,  Section  88,  page  1632, 
Kurd's  Eevised  Statutes  of  Illinois  for  1908,  reads  as  follows: 

"Any  person,  for  a  debt  bona  fide  due,  may  confess  judg- 
ment by  himself  or  attorney  duly  authorized,  either  in  term 
time  or  vacation,  without  process." 

There  is  no  showing  by  anything  pleaded  in  this  count  of 
appellant's  answer  that  the  circuit  court  of  Iroquois  County, 
Illinois,  did  not  have  full  jurisdiction  of  the  action  in  which 
the  judgment  was  entered.  Under  the  warrant  of  attorney, 
judgment  could  be  entered  in  **any  court  of  record"  in  said 
state.  Under  the  Federal  Constitution,  Article  IV,  Section  1, 
**Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state." 

The  allegation  in  the  answer  that  the  judgment  was  entered 
in  Iroquois  County,  instead  of  McLean  County,  Illinois,  under 
the  broad  provisions  of  this  warrant  of  attorney,  is  not  suflScient 
to  show  a  lack  of  jurisdiction  in  the  court  that  rendered  the 
judgment.  Pirie  v.  Stern,  97  Wis.  150  (72  N.  W.  370).  See, 
also,  Whiitier  v.  BUey,  (Neb.)  178  N.  W,  762. 

The  demurrer  to  this  count  of  the  answer  was  properly 
sustained. 

II.     Count  3  of  the  answer  pleaded  that  the  note  upon 

which  judgment  had  been  rendered  was  obtained  from  defendant 

by  fraud.    It  was  alleged  in  said  count  that  one  White  claimed 

2.  Judgment:  bc-    ^^  lis.ve  a  patent  on  a  certain  gate,  and  that  the 

k^abte*  counted-    ^^*®  ^^  ^^^*»  ^^^^  *^^  othcr  notcs  of  like  amount, 

claim.  ^ng  given  by  the  defendant  to  the  said  White 

as  the  purchase  price  of  the  right  to  sell  the  said  gate  in  certain 
counties  in  Iowa,  Illinois,  and  other  states.    It  is  alleged  that  the 
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appellee  herein  and  the  said  White  and  T.  D.  Afihby  conspired 
together  to  induce  the  appellant  to  purchase  said  right  to  sell 
said  gate,  and  induced  the  appellant  to  go  to  Bloomington,  Illi- 
nois, where  three  notes  were  given  of  $500  each.  It  is  alleged 
that  the  note  in  suit  is  one  of  said  notes,  and  it  is  alleged  that  the 
said  conspirators  traded  off  and  transferred  the  other  notes,  and 
that  the  appellant  has  been  put  to  large  expense  in  defending 
against  said  notes,  and  ^'has  been  defrauded  to  the  extent  of 
$500,  with  interest  thereon,  from  and  after  December  22,  1913, 
by  the  obtaining  of  this  note  and  the  judgment  rendered 
thereon." 

This  count  of  the  answer  is  the  pleading  of  a  counterclaim 
for  fraud  in  the  inception  and  procurement  of  the  note  sued 
upon.  The  demurrer  challenges  the  right  to  interpose  a  counter- 
claim of  this  character  in  a  suit  upon  a  judgment.  If  the  judg- 
ment is  valid  and  binding  on  the  appellant,  he  cannot  now 
plead,  as  a  set-off  or  counterclaim  to  such  judgment,  the  in- 
validity of  the  original  obligation  upon  which  the  judgment 
was  procured.  We  have  held  that,  in  a  suit  on  a  judgment,  the 
defendant  cannot  be  allowed  to  attack  the  judgment  on  account 
of  a  defense  to  the  cause  of  action  which  might  be  interposed 
in  the  action  on  which  the  judgment  has  been  recovered,  where 
there  is  no  allegation  or  proof  of  fraud  in  the  procurement  of 
the  judgment.  Doyle  v.  ReUly,  18  Iowa  108 ;  Hackworih  v.  Zol- 
lars,  30  Iowa  433 ;  Lawrence  Sav.  Bank  v.  Stevens,  46  Iowa  429 ; 
Hanson  v.  Manley,  72  Iowa  48 ;  Bedwell  v,  Oephart,  67  Iowa  44 ; 
Fviliam  v.  Drake,  105  Iowa  615 ;  Dalter  v.  Lane,  13  Iowa  538 ; 
Tredway  v.  Sioux  City  (&  P.  R.  Co,,  39  Iowa  663 ;  Case  v.  Hicks, 
76  Iowa  36 ;  Warthen  v.  Himstreet,  112  Iowa  605 ;  Ulber  v.  Dunn, 
143  Iowa  260. 

There  was  no  error  in  sustaining  the  demurrer  to  this  count 
of  the  answer  pleading  a  defense  to  the  original  cause  of  action 
upon  which  judgment  was  obtained. 

.  III.  In  Counts  4  and  5  of  his  answer,  the  appellant  al- 
leges that  the  note  and  warrant  of  attorney,  by  virtue  of  which 
the  original  judgment  was  obtained  against  him  in  the  state  of 

Illinois,  were  procured  from  the  appellant  by 

8.   JUDOMBNT:   ac-  ii.-ii  .,  1   •    1 

tion  on:  aflow-    falsc  and  fraudulent  representations,  by  which 

able  defense.  ,  n       -  •     ■«  -i  i 

the  appellant  was  induced  to  execute  the  same. 


Mar.,  1921]  Ashby  v.  Manley.  117 

It  is  alleged  that  said  representations  were  made  in  inducing  the 
appellant  to  hny  the  right  to  sell  certain  gates,  and  that  appel- 
lant was  induced  by  fraud,  and  because  of  a  fraudulent  scheme, 
to  which  the  appellee  was  a  party,  to  execute  said  warrant  of 
attorney.  It  is  alleged  that  the  appellant  was  a  resident  of 
the  state  of  Iowa,  and  unacquainted  with  the  laws  of  the  state 
of  Illinois,  and  had  never  seen  or  heard  of  a  note  containing  a 
warrant  of  attorney,  as  contained  in  the  note  in  question,  and 
that  appellant  was  persuaded  and  induced  to  go  to  the  state  of 
Illinois,  and  there  sign  the  note  and  warrant  of  attorney.  It  is 
alleged  that,  at  the  time  of  signing  said  note  and  warrant  of 
attorney,  the  attention  of  the  appellant  was  distracted,  and  he 
was  hindered  from  reading  the  same ;  that  it  was  placed  in  front 
of  him,  and  he  was  told  that  it  was  an  ordinary  promissory 
note,  and  that  part  of  the  same  was  concealed  from  him,  when 
signed;  that  he  had  no  knowledge  that  the  note  contained  the 
clause  giving  warrant  of  attorney  to  anyone  to  confess  judg- 
ment for  him;  that  the  same  was  procured  by  fraud  and  con- 
cealment and  trickery,  in  the  manner  alleged.  The  written  in- 
strument upon  which  the  judgment  was  rendered  in  the  state 
of  Illinois  was  of  twofold  character.  It  was  an  evidence  of  in- 
debtedness. It  also  contained,  as  a  separate  and  distinct  part 
thereof,  a  warrant  of  attorney,  authorizing  any  attorney  of 
record  to  confess  judgment  in  behalf  of  the  maker  of  said  note. 
Instruments  of  this  kind  are  strictly  construed.  We  had  occa,- 
sion  recently  to  pass  upon  this  question  and  consider  the  au- 
thorities at  length,  in  the  case  of  Cohn,  Boer  &  Berman  v.  Brom- 
herg,  185  Iowa  298,  and  it  is  unnecessary  for  us  at  this  time  to 
review  the  authorities  cited  in  the  opinion  in  said  cause.  We 
there  held  that  judgments  of  a  sister  state  are  entitled  to  no 
greater  credit  in  the  courts  of  this  state  than  will  be  given  to 
said  judgments  by  the  courts  of  the  state  where  rendered,  and 
that  fhey  may  be  impeached  for  want  of  jurisdiction  or  fraud 
in  the  procurement  thereof.  See,  also,  Cuykendall  v.  Doe, 
snpra;  Mahoney  v.  State  Ins.  Co,,  133  Iowa  570;  Longtieville  v. 
May,  115  Iowa  709.    In  the  Cohn  case,  we  said: 

**If  the  attorney  who  signed  the  confession  was  not  au- 
thorized to  do  so,  then  the  Illinois  court  was  without  authority 
or  jurisdiction  to  enter  judgment  thereon.    The  court  was  bound 
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to  act  within  the  strict  authority  conferred  by  the  instrument 
executed  by  the  defendant.  If  the  authority  conferred  thereby 
had  been  previously  canceled,  rescinded,  or  revoked,  the  judg- 
ment was  wholly  void. ' ' 

Authorities  sustaining  said  proposition  are  cited,  and  we 
reaffirm  the  declaration  so  made.  In  that  case,  we  held  that,  if 
the  warrant  of  attorney  contained  in  the  note  had  been  revoked 
before  the  judgment  was  rendered,  then  the  court  of  Illinois 
was  without  jurisdiction,  and  the  judgment  entered  thereon  was 
void.  In  the  instant  case,  if  it  be  true,  as  alleged,  that  the  war- 
rant of  attorney  was  obtained  from  the  appellant  by  fraud  and 
false  representations,  then  it  must,  of  necessity,  follow  that  the 
judgment  entered  in  the  state  of  Illinois  solely  by  virtue  of  the 
said  warrant  of  attorney  was  without  jurisdiction  and  void. 
Judgment  could  be  entered  against  the  appellant  in  the  state 
of  Illinois  under  this  written  instrument  by  an  attorney  acting  in 
pursuance  thereof,  only  in  the  event  that  the  said  warrant  of  at- 
torney was  valid  and  legally  authorized  and  empowered  the 
appearance  of  an  attorney  of  record  in  behalf  of  the  appellant 
and  the  entry  of  judgment  against  him.  If  said  warrant  of  at- 
torney had  been  revoked,  as  in  the  Cohn  case,  then  the  court  of 
Illinois  had  no  jurisdiction  to  enter  judgment  upon  the  authority 
•contained  in  said  warrant  of  attorney.  It  follows  logically  and 
inevitably  that,  if  the  warrant  of  attorney  was  procured  in  the 
first  instance  by  fraud,  the  court  of  Illinois  could  have  no 
jurisdiction  to  enter  judgment  against  the  appellant  by  virtue 
of  the  confession  of  an  attorney  of  record,  acting  solely  under 
the  alleged  authority  conferred  by  a  warrant  of  attorney  fraudu- 
lently obtained. 

The  answer  tendered  a  fact  question,  to  wit:  whether  or 
not  the  warrant  of  attorney  was  obtained  from  the  appellant 
by  fraud,  deceit,  concealment,  and  trickefry,  as  alleged.  If  it 
was  so  obtained,  and  the  appellant  coxild  so  establish  by  his  proof, 
then  the  court  of  Illinois  had  no  jurisdiction  to  enter  judgment 
upon  the  alleged  authority  contained  in  sxich  warrant. 

In  the  case  of  Harshey  v.  Blackmarr,  20  Iowa  161,  this 
court  held  that  it  was  well  settled,  both  in  Federal  and  state 
courts,  with  respect  to  foreign  judgments,  that  a  judgment 
debtor,  in  an  action  against  him  on  the  judgment  of  another 
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state,  may  successfully  defend  by  showing  that  the  attorney 
who  entered  an  appearance  for  him  had  no  authority  to  do  so. 
This  rule  is  founded  in  reason  and  supported  by  ample  authority, 
and  has  long  been  the  recognized  law  of  tliis  state.  If  the  war- 
rant of  authority  was  obtained  by  fraud,  as  alleged  in  the  ap- 
pellant's answer,  then  it  was  void,  and  the  attorney  acting  there- 
under in  confessing  judgment  was  without  any  authority  so  to 
do,  and  the  judgment  predicated  thereon  w^as  void.  See  Harshey 
V.  Blacktnarr,  supra;  Cohn,  Baer  <fc  Berman  v.  Bramberg,  supra; 
Lang  v.  Dunn,  145  Iowa  363;  Cooley  v.  Barker,  122  -Iowa  440; 
Iowa  Union  Tel.  Co.  v.  Boylan,  86  Iowa  90 ;  Leonard  v.  Capital 
Ins.  Co.,  101  Iowa  482;  Hawkeye  Ins.  Co.  v.  Huston,  115  Iowa 
621 ;  Ulber  v.  Dunn,  supra. 

It  follows  that  the  demurrer  to  Counts  4  and  5  of  appel- 
lant's answer  should  have  been  overruled.  Because  of  the  error 
indicated,  the  judgment  of  the  lower  court  is — Reversed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Bankers  Loan  &  Trust  Company,  Appellee,  v.  First  National 

Bank  op  Mapleton,  Appellant. 

PAYMENT:  Application — Failure  to  Give  Definite  Direction.  A  lender 
who  makes  a  loan  to  a  borrower  and  takes  chattel  security  on  cer- 
tain property,  on  the  assumption  that  a  third  party  holds  the  bor- 
rower 's  prior  note,  secured  on  the  same  property,  and  who  desires  to 
retain  control  of  the  loan  until  the  third  party's  obligation  is  re- 
leased, must,  in  turning  over  the  amount  of  the  loan  to  the  third 
party,  definitely  instruct  such  third  party  to'  apply  the  money  only 
on  such  obligation  J  or  to  return  the  money.  Without  such  definite 
instruction,  the  third  party  may,  if  he  holds  no  such  note  and  securityy 
apply  the  remittance  on  any  obligation  held  by  him  against  the 
borrower.  So  held  where  the  lender  sent  a  draft  to  the  third  party 
for  the  full  amount  of  the  loan,  with  a  letter  stating  that  the  draft 
was  "in  full  payment'*  of  the  borrower's  note,  "secured  by  20  head 
of  red  steers,"  and  with  a  request  that  the  uncanceled  note  and  a 
release  of  the  mortgage  be  returned.  The  third  party  held  no  such 
security,  and  applied  the  draft  on  other  indebtedness  of  the  bor- 
rower.    Held,  the  application  was  proper. 


Appeal  from  Monona  District  Court. — W.  G.  Sears,  Judge. 


1 
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March  16,  1921. 

Action  for  the  conversion  of  the  proceeds  of  a  draft.  The 
facts  are  stated  in  the  opinion.  Judgment  in  the  court  below 
for  plaintiff,  and  defendant  appeals. — Reversed. 

George  A.  Rice  and  Jepson  &  Struble,  for  appellant. 

■ 

Kindig,  McGill,  Stewart  &  Hatfield  and  J.  A.  Prichard,  for 
appellee. 

Stevens,  J. — One  Enoch  Buoey,  on  December  12,  1918, 
gave  his  note  for  $880  to  the  Bankers  Loan  &  Trust  Company 
of  Sioux  City,  plaintiff  and  appellee  herein,  together  with  a 
mortgage  upon  20  head  of  red  steers  and  36  hogs,  to  secure  the 
payment  thereof. .  The  consideration  for  said  note  and  mortgage 
was  a  loan  of  the  above  amount. 

Plaintiff  alleged  in  its  petition  that,  on  the  same  day,  it  sent 
by  United  States  mail  to  the  defendant,  at  Mapleton,  Iowa,  its 
draft  No.  838,  drawn  on  the  Federal  Reserve  Bank  of  Chicago, 
for  $868,  payable  to  defendant,  accompanying  said  draft  with  a 
letter,  as  follows: 

* !  Gentlemen : 

**Hand  you  herewith  exchange  for  $868  in  full  payment 
of  Enoch  Buoey  note  and  interest,  secured  by  twenty  (20)  head 
of  red  steers,  now  in  his  feed  lot. 

**You  will  kindly  forward  to  us  the  uncanceled  note  to- 
gether with  a  release  of  mortgage. 

Yours  very  respectfully, 

G.  C.  Robinson,  Cashier." 


**  1  uurs  very 


The  petition  further  alleges  that  defendant  cashed  said 
draft,  and  wrongfully  and  purposely  appropriated  the  proceeds 
thereof  to  its  own  use,  and  refused  to  pay  same  to  plaintiff, 
although  due  demand  has  been  made  therefor.  The  defendant 
answered,  admitting  that  it  received  tlie  draft;  that  same  was 
duly  paid;  and  that  the  proceeds  thereof  were  applied  as  fol- 
lows: $701.14  in  payment  of  the  balance  due  upon  a  note  exe- 
cuted to  it  by  Enoch  Buoey  on  January  22,  1918,  for  $929.74, 
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and  due  November  22,  1918;  tliat  it  paid  Buoey  $16.86  cash, 
and  gave  him  a  cashier's  check  for  $150,  which  was  thereafter, 
in  due  course  of  business,  paid  and  canceled.  The  defendant, 
however,  avers  that  it  received  the  draft  from  Buoey  personally, 
and  not  by  mail,  and  denies  that  it  had  knowledge  of  the  above 
letter  until  after  this  action  was  commenced,  when  it  was  found 
among  the  papers  of  Buoey  at  his  home;  and  denies  the  other 
allegations  of  plaintiff's  petition. 

Enoch  Buoey  lived  in  Monona  County,  a  short  distance 
west  of  Mapleton.  It  appears  without  dispute  in  the  evidence 
that  defendant  held  a  note  against  Buoey,  as  above  stated,  se- 
eiu'ed  by  chattel  mortgage  upon  stock  and  farm  implements, 
which  did  not,  however,  include  20  head  of  red  steers ;  and  that 
the  balance  due  thereon  on  December  12,  1918,  was  $701.14. 
The  evidence  also  shows,  without  dispute,  that  the  cashier  of 
plaintiff  bank,  immediately  after  the  note  for  $880  and  mortgage 
were  executed,  on  December  12,  1918,  dictated  the  above  letter 
to  the  defendant;  but  the  evidence  is  in  dispute  as  to  whether 
it  was  mailed  to  defendant  with  the  draft,  or  whether  the  draft 
was  delivered  to  defendant  by  Buoey  personally. 

Floyd  Wilson,  cashier  of  defendant  bank,  with  whom  it  is 
claimed  the  business  was  conducted,  testified  that  Buoey  brought 
the  draft  to  the  bank  on  the  evening  of  December  12th,  and  that, 
on  the  following  morning,  he  canceled  and  surrendered  the  note 
for  $929.74,  upon  which  he  applied  $701.14,  together  with  the 
chattel  mortgage  held  by  the  bank  as  security  for  the  payment 
thereof ;  that  he  gave  Buoey  $16.86  cash  and  a  cashier's  cheek  for 
$150,  as  stated  above.  Robinson,  the  cashier  of  appellee  bank, 
testified  positively  that  he  inclosed  the  letter  in  an  envelope 
with  the  draft,  and  deposited  same  in  the  United  States  mail, 
properly  addressed  to  the  defendant.  The  jury  evidently  found 
that  the  draft,  accompanied  by  the  letter,  was  transmitted  and 
received  by  the  defendant  by  mail. 

Appellant  does  not  complain  of  the  form  of  the  court's 
instruction,  and  we  must,  therefore,  dispose  of  the  questions 
presented  for  review  upon  plaintiff's  theory  of  the  facts,  and  as 
found  by  the  jury.  At  the  conclusion  of  all  the  evidence,  ap- 
pellant moved  the  court  for  a  directed  verdict,  upon  the  ground 
that  the  facts  shown  did  not  entitle  plaintiff  to  recover,  and 
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upon  the  further  ground  that  the  evidence  showed  conclusively 
that  the  draft  and  the  proceeds  thereof  were  the  property  of 
Buoey,  and  that  the  bank  had  a  right  to  apply  the  same  upon  the 
indebtedness  due  it  from  him,  notwithstanding  it  had  knowledge 
of  the  letter  set  out  above.  Counsel  also  moved  for  judgment 
notwithstanding  the  verdict,  in  arrest  of  judgment,  and  for  a 
new  trial.  The  motions  for  judgment  notwithstanding  the  ver- 
dict, and  in  arrest  of  judgment,  were  properly  overruled;  so 
we  have  only  to  consider  the  motion  for  a  directed  verdict,  the 
motion  for  a  new  trial,  and  certain  rulings  of  the  court  upon 
the  admission  of  testimony. 

It  will  be  observed  that  the  letter  accompanying  the  draft 
directed  the  defendant  to  apply  the  same  in  full  payment  of  a 
note  given  by  Enoch  Buoey,  secured  by  mortgage  upon  20  head 
of  red  steers  then  in  his  feed 'lot,  and  requested  that  the  note, 
uncanceled,  together  with  a  release  of  the  mortgage,  be  for- 
warded to  plaintiff.  The  difference  between  the  face  of  the  note 
and  the  amount  of  the  draft  is  accounted  for  by  Robinson  upon 
the  ground  either  that  Buoey  owed  them  a  small  balance  on 
December  12th,  or  that  interest  may  have  been  deducted  in 
advance.  It  is  not  claimed  by  him  that  the  amount  of  the  draft 
was  fixed  with  reference  to  the  amount  which  Buoey  was  owing 
the  defendant,  and  it  is  conceded  that  the  draft  was  drawn  for 
the  full  amount  due  the  borrower  on  his  loan.  So  far  as  ap- 
pears in  the  record,  Robinson  did  not,  at  the  time  the  draft 
was  drawn  and  forwarded  to  defendant,  know  the  amount  of 
Buoey 's  indebtedness  to  the  bank.  He  had,  however,  just  taken 
a  mortgage  to  secure  the  payment  of  a  note  to  the  plaintiff  bank 
upon  20  head  of  steers,  under  the  evident  belief  that  the  de- 
fendant had  a  mortgage  covering  the  same  property. 

Plaintiff's  mortgage  was  recorded  in  Monona  County  on 
December  20th,  notwithstanding  the  fact  that  no  word  had  been 
received  from  the  draft  sent  to  defendant.  Shortly  after,  on 
December  12,  1918,  Enoch  Buoey  absconded,  and  the  evidence 
shows  that  he  did  not  have  20  head  of  red  steers  at  the  time  the 
mortgage  was  given,  nor  at  any  time  thereafter. 

It  is  the  claim  of  counsel  for  appellee  that  it  was  the  duty 
of  the  defendant  bank  to  apply  the  proceeds  of  the  draft  abso- 
lutely as  directed  by  the  letter  accompanying  it,  and  that,  hav- 
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ing  failed  to  do  so,  it  cannot  be  heard  to  say  in  defense  that  it 
in  fact  applied  same  upon  Buoey's  other  indebtedness.  On  the 
other  handy  it  is  contended  by  counsel  for  appellant  that  the 
draft  was  the  property  of  Buoey,  and  that  plaintiff  had  no  right 
to  direct  the  disposition  thereof,  and  that,  in  any  event,  plain- 
tiff was  in  no  way  injured  by  the  application  made  of  the  money 
by  defendant.  The  letter  accompanying  the  draft  stated  that 
it  was  forwarded  in  full  payment  of  the  note  of  Enoch  Buoey 
which  was  secured  by  mortgage  upon  20  head  of  red  steers.  The 
note  held  by  defendant  against  Buoey  was  secured  by  mortgage, 
but  not  upon  red  steers.  The  letter  placed  no  other  limitation 
upon  the  defendant  than  that  the  money  should  be  applied  in 
full  payment  of  the  note  secured  by  mortgage  upon  the  red 
steers.  There  was  nothing  therein  to  indicate  that  the  draft 
was  to  be  returned  to  plaintiff,  if  the  defendant  did  not  hold  a 
mortgage  on  20  red  steers,  nor  is  there  anything  in  the  trans- 
action between  Buoey  and  the  bank  to  show  that  it  was  the  in- 
tention that  a  draft  was  to  be  used  only  in  payment  of  a  note 
held  by  defendant  and  secured  by  mortgage  upon  20  head  of 
red  steers.  Obviously,  Robinson  desired  that  the  bank  should 
retain  such  control  over  the  proceeds  of  the  loan  as  was  neces- 
sary to  secure  the  release  of  the  mortgage  which  he  supposed 
the  defendant  bank  had  on  the  red  steers. 

The  transaction  is  a  common  one,  in  which  a  borrower,  de- 
siring to  secure  a  new  loan  by  executing  a  mortgage  upon  prop- 
erty already  incumbered,  consents  that  the  lender  may  retain 
control  of  the  money,  for  the  purpose  of  insuring  the  release 
of  the  prior  incumbrance.  The  draft,  even  upon  the  testimony 
of  Robinson,  was  clearly  the  property  of  Buoey,  and  was  for- 
warded to  defendant  for  its  use  in  paying  certain  of  his  in- 
debtedness thereto,  and  to  insure  the  release  of  a  mortgage  which 
Robinson  supposed  the  defendant  had  on  the  red  steers.  Buoey 
was  indebted  to  the  defendant  bank,  as  stated;  and,  in  the 
absence  of  something  to  indicate  that  the  draft  was  forwarded 
by  plaintiff  for  application  only  upon  indebtedness  secured  by 
mortgage  upon  certain  property,  defendant  had  a  right  to  apply 
it  in  the  manner  shown.  The  reference  to  a  mortgage  upon  20 
red  steers  was  evidently  intended  to  indicate  the  mortgage  thai 
plaintiff  wanted  released.    It  is  no  doubt  true  that,  if  defendant 
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had  promptly  notified  plaintiff  that  it  did  not  have  a  mortgage 
on  20  red  steers,  discovery  of  the  fraud  practiced  by  Buoey 
might  have  followed  in  time  to  have  enabled  plaintiff  to  recall 
the  draft.  Failure  of  defendant  to  so  notify  plaintiff  did  not, 
however,  affect  its  right  to  credit  the  draft  upon  Buoey 's  note. 
Appellee's  theory  that  the  transaction  resulted  in  a  specific 
deposit  of  the  fund  for  its  benefit  is  without  merit.  The  facts 
do  not  bring  the  case  within  the  doctrine  of  the  cases  cited.  De- 
fendant's motion  for  a  directed  verdict  should  have  been  sus- 
tained. The  evidence  was  not  such  as  to  justify  the  submission 
of  the  issues  to  the  jury.  Other  questions  discussed  by  counsel 
do  not,  in  view  of  the  conclusion  already  announced,  require 
discussion.    The  judgment  of  the  court  below  is — Reversed, 

Evans,  C.  J.,  Arthur  and  FavHjLE,  JJ.,  concur. 


Claar  Transfer  Company  et  al..  Appellants,  v.  Omaha  &  Coun- 
cil Bluffs  Street  RAHiWAY  Company  et  al.,  Appellees. 

NEGLIGENCE:    Contributory  NegUgence — Choosing  Dangerous  in  Iiien 

1  of  Safe  Way.  One  who  drives  upon  a  combination  street  railway 
and  wagon  bridge,  and  in  a  dense  screen  of  smoke,  with  fuU  knowl- 
edge that  he  may  at  any  time  meet  a  street  car,  while  a  perfectly 
safe  way  has  been  provided  for  him,  is  guilty  of  negligence  per  ae. 

Weaver,  J.,  dissents. 

NEGLIGENCE:     ''Last  Clear  Chance" — Essential  Elements.    Principle 

2  reaffirmed  that  the  doctrine  of  the  ''last  clear  chance"  has  no 
application,  in  the  absence  of  evidence  that  the  one  sought  to  be 
charged  had  actual  knowledge  of  the  danger  of  the  person  seeking 
recovery. 

Appeal  from  Pottawattamie  District  Court. — 0.  D.  Wheeler, 

Judge. 

March  16,  1921. 

Action  to  recover  damages  for  injury  to  auto  truck  and 
contents  thereof,  caused  by  the  alleged  negligence  of  defendants. 
Directed  verdict  for  defendants,  and  judgment  entered  against 
plaintiff  for  costs.    Plaintiff  appeals. — Affirmed, 
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Kimball  &  Peterson  and  A,  G.  Kistle,  for  appellants. 
TifUey,  MitcheU,  Pryar  &  Ross,  for  appellees. 


De  Graff,  J. — The  two  primary  propositions  relied  upon  for 
reversal  are:  (1)  That  the  contributory  negligence  of  the  plain- 
tiff was  a  question  of  fact  for  the  jury;  (2)  that  the  doctrine  of 

*'last  clear  chance"  should  have  been  submitted 

1.  NxQi^ionroa:  .      .. 

eontributory  ne^-   tO  the  JUry. 

dan^^ns  in  u^  It   appears    from    the    evidence    that,    on 

of  safe  wy.  February  17,  1916,  about  7 :15  A.  M.,  one  of  the 
employees  of  plaintiff  was  driving  a  truck  eastward  over  the 
Missouri  River  toll  bridge  between  Council  Bluffs  and  Omaha. 
The  truck  weighed  about  8,000  pounds,  and  was  carrying  a  load 
of  equal  weight.  At  some  distance  west  of  the  toll  house,  it 
came  into  collision  with  one  of  the  street  cars  of  the  defendant 
railway  company,  which  was  moving  westward  along  its  single 
track  on  the  south  line  of  said  bridge.  By  the  collision  and  im- 
pact the  truck  was  pushed  in  a  southwesterly  direction  and  off 
the  bridge,  causing  it  to  fall  a  distance  of  about  100  feet,  and 
practically  destroying  it  and  its  contents.  The  bridge  belonged 
to  the  defendant  Omaha  &  Council  Bluffs  Railway  &  Bridge 
Company,  as  do  the  tracks  and  the  equipment  of  the  street  rail- 
way, but  it  was  maintained  and  operated  by  the  defendant 
Omaha  &  Council  Bluffs  Street  Railway  Company.  This  bridge 
was  used,  not  only  as  a  street  car  bridge,  but  also  as  a  wagon 
bridge  and  a  foot  passenger  bridge.  The  sidewalk  for  pedes- 
trians was  constructed  along  the  north  side  of  the  bridge,  and 
between  the  sidewalk  and  the  driveway  for  wagons  was  a  guard 
rail.  The  wagon  driveway  was  about  17  feet  in  width.  South 
of  the  wagonway  was  the  street  car  track,  and  then  a  space  of 
about  two  feet,  and  another  guard  rail.  The  car  track  and  ve- 
hicle passageway  are  paved  with  creosote  blocks,  and  are  about 
25  feet  in  width.  The  bridge,  at  the  point  of  the  accident,  is  prac- 
tically level  for  several  hundred  feet  on  either  side.  At  the 
time  in  question,  and  at  the  place  where  the  accident  occurred, 
there  was  a  heavy  veil  of  smoke  across  the  bridge,  about  70  or 
80  feet  in  width,  which  obstructed  the  view  of  a  person  coming 
or  going  on  either  side  of  it.    This  smoke  screen  was  caused  by 


126  Claar  Tr.  Co.  v.  Omaha  &  C.  B.  S.  R.  Co.   [191  Iowa 

locomotives  or  by  some  manufacturing  establishments.  The 
smoke  was  being  blown  across  the  bridge  from  the  north  by  a 
light  breeze. 

But  one  witness  on  the  trial  (Hoflfman)  saw  the  truck,  prior 
to  its  actual  contact  with  the  street  car.  Hoffman  was  walking 
across  the  bridge  to  his  work,  at  the  time.    He  testified : 

**I  passed  the  truck  at  about  the  time  that  I  was  emerging 
from  the  cloud  of  smoke.  The  truck  was  astride  of  the  north 
rail  of  the  track,  at  the  time  it  entered  the  smoke.  At  this  point, 
I  could  not  see  clear  to  the  end  of  the  bridge,  but  only  as  far 
as  the  top  of  the  incline  of  the  bridge,  about  300  or  400  feet. 
The  crash  took  place  in  the  middle  of  the  smoke,  as  nearly  as  I 
can  tell." 

Witness  Dodrill,  who  was  standing  50  feet  south  of  the 
bridge  and  about  100  feet  from  the  point  where  the  truck  fell, 
testified : 

**I  just  heard  the  crash,  and  looked  up  at  the  bridge.  I 
could  see  the  street  car  approaching,  but  I  could  not  see  the 
auto  coming.  I  think  there  was  smoke  and  fog  together.  I 
heard  the  street  car  coming,  but  had  no  knowledge  of  the  truck 
coming.  I  could  not  see  it  or  hear  it.  The  street  car  was  lighted 
up.  It  had  the  lights  on.  The  fog  and  smoke  was  denser  to  the 
west,  over  to  where  the  street  car  was,  than  it  was  east  of  that 
point.'' 

After  witness  Hoffman  saw  the  truck  enter  the  veil  of 
smoke,  no  one  saw  the  truck  until  the  crash  came.  Several  per- 
sons saw  it  pushed  back,  pause  for  a  moment  on  the  edge,  and 
then  fall  off  of  the  bridge.  The  witnesses  standing  below  the 
bridge  did  not  see  the  truck  until  after  the  contact.  The  truck, 
so  far  as  the  record  discloses,  was  the  only  vehicle  at  the  time 
on  the  bridge,  besides  the  street  car.  No  one  testified  as  to  the 
ringing  of  a  bell  on  the  car  or  the  blowing  of  a  horn  on  the 
truck,  although  the  latter  was  equipped  with  '*a  good  shrill 
horn,  that  was  in  good  order. ' ' 

The  street  car  was  moving  not  to  exceed  15  miles  an  hour. 
Plaintiff  in  its  petition  charges  negligence  on  the  part  of  the 
defendants  in  numerous  particulars,  and  among  other  allegations 
are:  (1)  That  the  street  car  was  moving  at  an  excessively  high 
rate  of  speed,  and  at  a  speed  greater  than  that  permitted  by 
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the  ordinance;  (2)  that  the  street  car  ran  into  this  cloud  of 
smoke  without  giving  signals;  (3)  that  the  bridge  was  too  nar- 
row for  the  use  of  the  wagons  and  the  street  car;  (4)  that  the 
street  ciir  neglected  to  stop  or  slow  down  as  the  motorman  saw, 
or  could  have  seen,  the  danger  to  the  truck;  (5)  that  the  truck 
was  negligently  shoved  some  distance  after  it  had  collided  with 
the  street  car,  and  was  finally  shoved  off  the  bridge. 

I.  If,  as  a  matter  of  law,  plaintiff's  driver  was  guilty  of 
negligence  proximately  contributing  to  the  damage  and  injury 
alleged,  then  no  occasion  arises  to  discuss  the  allegations  of 
negligence,  or  the  proof  offered  upon  which  plaintiff  predicates 
his  right  to  recover.  As  heretofore  stated,  the  evidence  shows 
that  plaintiff's  driver  was  proceeding  eastward  astride  the  north 
rail  of  the  street  car  track,  and  that  he  entered  the  cloud  of 
smoke  with  his  truck  in  that  position.  The  physical  injury  to 
the  street  car  clearly  shows  that  the  truck  remained  in  the  same 
relative  position  to  the  car  track  until  the  collision  happened. 
The  truck  had  been  astride  the  north  rail  of  the  street  car  track 
for  some  distance  before  entering  the  barrage,  and  the  record 
is  silent  as  to  the  reason  for  its  being  on  the  car  track. 

Drivers  of  trucks,  pedestrians,  and  street  cars  have  equal 
rights  on  the  streets  of  a  city,  and  each  must  exercise  those 
rights  with  regard  to  the  rights  of  the  other.  For  the  purposes 
and  under  the  circumstances  of  this  case,  we  see  no  reason  for  a 
departure  from  this  rule. 

Was  the  evidence  on  the  question  of  the  contributory  neg- 
Ugence  of  plaintiff's  driver  such  that  reasonable  minds  would 
differ  as  to  its  effect?  We  think  not.  It  clearly  shows  that  the 
driver  of  the  truck  was  guilty  of  negligence  contributing  di- 
rectly and  proximately  to  the  injury  and  damage  alleged.  Plain- 
tiff's driver  had  a  passageway  for  his  vehicle;  nevertheless,  he 
drove  upon  a  street  car  track,  knowing  at  the  time  that  he  would 
probably  meet  a  car  coming  from  the  opposite  direction.  He 
drove  into  this  cloud  of  smoke  with  full  knowledge  that  the 
track  upon  which  he  was  driving  was  being  used  by  the  street 
car  company,  and  he  also  had  knowledge  that  there  was  ample 
room  for  him  to  have  driven  north  of  the  track.  Clearly,  there 
would  hav^  been  less  peril  to  him  had  he  driven  in  the  wagon- 
way,  although  he  may  have  assumed  that,  in  so  doing,  he  would 
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be  likely  to  meet  vehicles  coming  from  the  opposite  direction. 
He  assumed  the  greater  peril.  He  deliberately  took  a  chance, 
and  the  record  presents  no  reason  why  he  was  on  the  street  car 
track  rather  than  in  the  wagon  track.  True,  he  was  privileged 
to  use  the  street  car  track,  but  he  was  compelled,  if  he  did  use 
it,  to  exercise  a  greater  degree  of  care,  and  commensurate  with 
the  danger.  He  drove  into  a  zone  of  danger,  when  he  knew 
there  was  a  way  open  to  a  zone  of  reasonable  safety. 

As  bearing  upon  the  question  of  contributory  negligence, 
see  Corning  v.  Maynard,  179  Iowa  1065;  Snyder  v.  Heicer,  184 
Iowa  538 ;  Buzick  v.  Todman,  179  Iowa  1019 ;  Thompson  v.  Chi- 
cago G.  W.  B,  Co.,  162  Iowa  468;  Haskell  v,  Kurtz  Co,,  181 
Iowa  30 ;  Oaks  v.  Chicago,  R.  L  &  P.  R,  Co.,  174  Iowa  648 ;  West- 
cott  V.  Waterloo,  C,  F.  &  N.  R.  Co.,  173  Iowa  355. 

II.  It  is  further  alleged  by  plaintiff  in  his  amended  peti- 
tion that,  after  the  employees  of  defendant  knew  of  the  peril 
of  plaintiff's  driver,  or  should  have  known  of  his  peril,  defend- 
2.  nboligbncb:  aut's  employees  were  negligent  in  not  stopping 
chJmc?^*'e88en-  ^^®  ^^^'  ^^  othcr  words,  plaintiff  seeks  to  inject 
tiai  elements.  j^to  this  casc  the  doctriuc  of  **the  last  clear 
chance. ' ' 

There  is  no  evidence  in  the  record  from  which  it  may  be 
said  or  determined  that  the  motorman  or  any  employee  on  said 
street  car  knew  of  the  driver's  peril  in  time  to  have  avoided  the 
accident.  It  is  not  sho^vn  that  any  employee  of  the  defendant 
company  ever  saw  the  driver  or  his  truck,  prior  to  the  collision. 
The  **last  clear  chance*'  finds  no  application  to  the  facts  of 
this  case. 

As  bearing  upon  this' doctrine,  see  Carr  v.  Inter-Urian  B. 
Co.,  185  Iowa  872;  Bourrett  v.  Chicago  &  N,  W.  R.  Co.,  152 
Iowa  579;  Keefe  v.  Chicago  &  N.  W.  R.  Co.,  92  Iowa  182; 
Bruggeman  v.  Illinois  Cent.  R.  Co.,  147  Iowa  187. 

Defendant's  motion  to  direct  verdict  was  properly  sus- 
tained, and  the  judgment  entered  thereon  is — Affirmed. 

Evans,  C.  J.,  Preston  and  Arthur,  JJ.,  concur. 

Weaver,  J.,  dissents  as  to  Division  I. 
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In  re  Estate  op  Rufus  J.  La  Grange. 

APPEAL  AKD  EBBOB:    Beservation  of  Grounds — ^Absence  of  Bulings. 
1    Objections   without  rulings  thereon  present  no   ground   for  review 
on  appeal. 

WITNESSES:  Transactions  With  Deceased — ^Inferable  Fact.  Principle  ' 
2,3  reaffirmed  that  a  party  to  an  action  against  the  personal  representa- 
tives of  a  deceased  is  not  incompetent  to  testify  to  nonprohibited 
faets  from  which,  by  inference,  other  facts  may  be  found,  even 
though  the  fact  found  by  inference  is  a  fact  to  which  the  witness 
is  not  competent  to  testify  directly.  Held  that  such  a  witness  might 
testify  that  she  placed  the  subject-matter  of  an  alleged  gift  "in  a 
suit  case,  in  the  presence  of"  deceased. 

APPEAIa  AJNB  EBBOB:    Estoppel  to  Allege  Error.    One  may  not  predi- 
4,6   cate  error  on  the  overruling  of  his  objection  to  the  introduction  of 

testimony,  when  he  later  permits  the  introduction  of  the  identical 

testimony,  without  objection. 

WITNESSSS:    Transactions  With  Deceased — Handwriting.    A  party  to 
5    an  action  against  the  personal  representatives  of  a  deceased  is  a 
competent  witness  to  testify  to  the  handwriting  of  deceased. 

Appeal  from  Poweshiek  District  Court. — K.  E.  Willcockson, 

Judge. 

March  16,  1921. 

Action  to  establish  the  claim  of  one  Clara  A.  Gieskieng  as 
the  owner  of  certain  certificates  of  deposit  owned  by  the  de- 
cedent during  his  lifetime.  Judgment  in  favor  of  the  claimant, 
from  which  other  heirs  of  said  decedent  appeal. — Affirmed. 

Stapleton  &  Stapleton,  for  appellants. 

Popham  cfe  Havner  and  Havner,  Hatter  &  Earned,  for  ap- 
pellee. 

FavHjLiE,  J. — The  decedent,  Rufus  J.  La  Grange,  died  intes- 
tate on  the  20th  day  of  May,  1914.    He  left  surviving  him  one 
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daughter,  Clara  A.  Gieskieng,  and  three  minor  grandchildren, 
who  are  the  children  of  a  deceased  daughter.  After  the  death 
of  said 'decedent,  various  proceedings  were  had  in  the  matter  of 
his  estate,  consisting  of  the  appointment  of  an  administrator 
and  a  special  administrator,  the  filing  of  reports,  objections, 
stipulations,  and  numerous  other  proceedings.  Out  of  these, 
there  was  finally  presented  to  the  court  for  determination  the 
question  as  to  whether  or  not  the  appellee,  Clara  A.  Gieskieng, 
was  the  absolute  owner  of  two  certain  certificates  of  deposit,  one 
for  the  sum  of  $2,800,  issued  by  the  Merchants  National  Bank, 
of  Grinnell,  Iowa,  and  one  for  the  sum  of  $2,000,  issued  by  the 
Grinnell  Savings  Bank,  of  Grinnell,  Iowa,  or  whether  the  same 
belonged  to  the  estate  of  said  decedent.  Each  of  said  certificates 
was  drawn  payable  to  the  order  of  the  said  decedent,  and  neither 
of  them  was  indorsed  in  writing  by  said  decedent. 

It  is  the  claim  of  the  appellee,  Clara  A.  Gieskieng,  that  the 
said  certificates  of  deposit  were  given  to  her  by  her  father,  the 
decedent,  shortly  before  his  death,  and  that  she  became  the  abso- 
lute owner  thereof.  The  other  heirs  of  the  decedent  contested 
this  claim. 

The  cause  was  tried  as  a  law  action,  without  the  interven- 
tion of  a  jury,  and  the  lower  court  f oimd  that  the  said  Clara  A. 
Gieskieng  was  the  owner  of  the  said  certificates  of  deposit  by 
gift  from  the  said  decedent,  and  that  they  were  not  the  property 
of  the  estate  of  said  Rufus  J.  La  Grange,  and  entered  judgment 
accordingly. 

At  the  time  of  his  death,  the  decedent  was  about  71  years 
of  age.  Aside  from  the  certificates  of  deposit  in  question,  the 
decedent  owned  some  personal  property,  of  the  value  of  $500 
or  $600,  and  a  small  amount  of  real  estate,  worth  probably  $600 
or  $700.  It  appears  from  the  abstract  that  the  decedent,  to 
within  a  short  time  of  his  death,  lived  alone  in  two  rooms  in 
the  city  of  Grinnell,  one  of  which  he  used  for  a  harness  shop 
and  a  kitchen,  and  the  other  for  his  sleeping  room.  The  ap- 
pellee was  a  married  woman,  living  with  her  husband  on  a  farm 
about  5y2  miles  southeast  of  Marengo.  Two  or  three  days  before 
the  20th  of  May,  1914,  the  appellee  was  at  her  father's  home 
in  Grinnell,  and  decedent  accompanied  her  home,  where  he  died 
the  following  day. 
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The  appellee  claims  that,  on  the  morning  she  and  her  father 
left  Grinnell  for  her  home  near  Marengo,  and  prior  to  depar- 
tmre  from  the  house,  her  father  gave  her  the  two  certificates  of 
deposit  that  are  involved  in  this  action. 

The  testimony  of  the  witness  Viele  discloses,  in  a  general 
way,  the  basis  of  appellee's  claim.  He  testified  that  he  was  in 
no  way  related  to  the  parties;  that  he  lived  in  ^Grinnell,  and  was 
acquainted  with  decedent;  and  that  his  place  of  business  was 
about  16  feet  from  that  of  the  decedent ;  that  he  was  in  the  room 
of  the  decedent,  the  morning  that  he  left  for  Marengo ;  and  that, 
at  said  time,  he  heard  the  decedent  say  to  the  appellee,  when 
they  were  getting  ready  to  leave,  regarding  a  certain  grip  that 
was  then  in  the  room :  * '  Clara,  take  this  grip ;  for  it,  and  what 
is  in  it,  is  yours."  The  witness  says  he  could  not  say  whether 
or  not  the  appellee  took  the  grip  at  the  time,  and  could  not  say 
who  carried  it;  that  he  and  his  brother  and  the  decedent  and 
appeUee  went  to  the  train  at  Grinnell,  and  he  never  saw  the 
decedent  again.  He  testified  that  he  had  seen  the  grip  in  the 
possession  of  the  decedent  prior  to  that  time ;  that  it  was  a  leather 
suit  case,  and,  to  his  best  recollection,  it  was  carried  in  an  auto- 
mobile to  the  train. 

Other  witnesses  testified  to  other  matters  of  detail  regard- 
ing the  transaction,  and  also  as  to  occurrences  at  appellee's 
home,  after  she  and  decedent  arrived  there.  We  shall  not  in- 
cumber this  opinion  by  setting  out  said  evidence  in  detail,  except 
as  it  may  become  necessary  to  a  discussion  of  the  questions 
presented  for  our  determination. 

I.     Appellee  was  a  witness  in  her  own  behalf.    She  testified 
to  being  at  her  father's  house  in  GrinneU,  and  that  her  father 
accompanied  her  to  her  home  in  Marengo,  where  he  died.    She 
1.  appkal  akd        testified  that,  prior  to  this  visit  at  her  father's, 
tion  of  ffTonnds;  she  did  not  know  anything  about  his  having  the 
in«B.  certificates  of  deposit  in  question.    Appellee  was 

asked :  * '  Did  any  other  person  than  your  father  tell  you  where 
those  certificates  were?"  The  objection  was  urge&  that  the  wit- 
ness was  incompetent  to  testify,  under  Code  Section  4604.  The 
answer  was:  **No,  sir."  The  witness  was  also  asked:  ** State 
who  had  charge  of  the  grip  from  the  time  you  left  the  place  until 
you  got  to  Marengo."    The  same  objection  was  urged,  and  also 
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that  it  called  for  the  opinion  and  conclusion  of  the  witness,  and 
was  incompetent.    The  witness  answered:    **I  had.'' 

Nowhere  in  the  appellants'  abstract,  appellee's  additional 
abstract,  or  appellants'  additional  abstract,  is  there  any  record 
of  any  ruling  on  this  objection  to  this  testimony,  or  of  any  mo- 
tion to  exclude  the  same.  We  cannot  review  alleged  errors  of 
the  court  in  the  admission  of  testimony,  unless  the  record  shows 
the  specific  ruling  of  which  complaint  is  made. 

II.  The  appellee  was  permitted,  over  the  objection  that  she 
was  incompetent,  under  Code  Section  4604,  to  testify  that  she 
placed  the  certificates  of  deposit  in  the  suit  case  in  the  presence 

2.  Witnesses:  ^^  ^^^  father.  Code  4604.  The  writer  of  this 
de^eased^^fnfer*^  Opinion  concurs  in  the  views  expressed  by  Mr. 
able  fact.  Justicc  Wcavcr,  in  Curd  v.  Wisser,  120  Iowa 

743,  to  the  effect  that : 

**Our  decisions  have  gone  to  the  extreme  limit  of  liberality 
in  this  respect,  but  the  rule  of  the  cited  cases  has  been  so  long 
and  so  frequently  followed,  it  must  be  regarded  the  settled  policy 
of  our  law,  until  changed  by  legislative  enactment." 

The  admission  of  this  testimony  was  not  erroneous  under 
our  previous  holdings.  McElkenney  v.  Hendricks,  82  Iowa  657 ; 
Walkley  v.  Cla/rke,  107  Iowa  451;  In  re  Estate  of  Townsend, 
122  Iowa  246;  Campbell  v,  Collins,  133  Iowa  152;  Dysart  v. 
Furrow,  90  Iowa  59 ;  Oraham  v.  McKinney,  147  Iowa  164 ;  Yoder 
V.  Engelhert,  155  Iowa  515. 

III.  The  appellee  was  asked : 

**Now,  I  mean,  did  anyone,  after  you  took  charge  of  the 
grip,  ask  you  to  turn  the  grip  over  to  them  ? ' ' 

3.  Witnesses:  '^^®  objection  of  incompetency  under  Code 
dweMed?°1n^'**^  Scctiou  4604  was  urged,  and  the  witness  was 
f erabie  £act.         permitted  to  answer.    She  said,  ' '  No. ' ' 

Immediately  thereafter,  the  witness  was  asked  this  question : 
*'Did  anyone  ask  you  to  turn  the  grip  over  to  them  after 

you  took  charge  of  it  at  Grinnell  ? ' '    And  without  any  objection, 

the  witness  answered,  '*No." 

Upon  this  record,  we  do  not  think  the  appellants  are  in  a 
situation  to  complain.     If  the  ruling  was  er- 

4.    ApPEAIi   AND  ..  -^1  ^  .       ,.     .     , 

bbroe:  estoppel    roneous,     it    was    without     prejudicial    error, 

because    the    subject-matter    was    immediately 


to  allege  error. 


I 

k. 
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j  thereafter  introduced  without  objection.     The  ruling,  however, 

I  was  not  erroneous.    See  cases  supra. 

IV.     The  appellee  testified,  without  objection,  that  she  was 
acquainted  with  her  father's  handwriting.    She  was  then  asked 
i  this  question : 

5  wiTifMSM:  ''^I  ^^^  *^  y^^  *^  examine  Exhibit  A,  and 

d*^^T''hand?  ^**^®  ^  *^®  ^^^^  whether  or  not  that  paper  is 
writing.  jjj  yQQj.  father's  handwriting." 

This  was  objected  to  because  the  witness  was  incompetent 
to  answer,  under  Code  Section  4604.  The  answer  was  received, 
subject  to  the  objection,  by  order  of  court,  and  the  witness  an- 
swered, **Yes,  sir."  No  motion  was  made  to  strike  this  testi- 
mony. It  is  very  doubtful  if  there  is  anything  before  us  to 
consider  upon  this  record.  In  any  event,  the  evidence  was  ad- 
missible. See  Sankey  v.  Cook,  82  Iowa  125;  Stevens  v.  Witter ^ 
,  88  Iowa  636;  Scott  v.  Brenton,  168  Iowa  201. 

j  V.     Error  is  predicated  upon  the  following  record : 

"Q.     After  you  placed  those  certificates  in  that  suit  case 
at  Qrinnell,  were  they  ever  in  any  other  person's  possession 
I  except  your  own,  until  you  turned  them  in  to 

'  ibbob:  estoppel    the  bank  at  Marengo  after  your  father's  death? 
error.  **Mr.   Lewis :     Object   to   the   question   as 

calling  for  the  conclusion  and  opinion  of  the  witness,  because 
the  fact  being  that  what  possession  she  had  of  the  suit  case  was 
quite  as  consistent  with  their  being  the  property  of  R.  J.  La 
Grange  when  she  was  moving  down  home  as  if  they  had  been 
;  her  property.     (Answer  taken  subject  to  the  objection.     Ex- 

ception.) 

**A.     No,  sir.''  • 

No  motion  to  strike  this  evidence  was  made.  It  further  ap- 
pears that,  in  another  part  of  her  examination,  the  appellee  was 
asked  this  question : 

**  Until  the  time  these  certificates  were  cashed,  did  any  per- 
son have  possession  of  them,  other  than  yourself,  after  you  took 
possession  of  them  at  Qrinnell?" 

And  without  any  objection,  the  witness  answered,  *  *  No,  sir.  * ' 

There  is  no  error  in  this  record.  See,  however.  In  re  WUl 
of  Wilisey,  135  Iowa  430,  and  cases  cited. 

VI.     Objection  is  urged  because  the  appellee  was  permitted 
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to  testify  as  to  the  amount  of  the  certificates  in  question.  The 
evidence  aflSrmatively  shows  that  the  certificates  had  been  cashed, 
and  were  not  in  the  possession  of  the  appellee.  Furthermore,  the 
amounts  of  the  certificates  were  specifically  admitted  of  record 
by  both  parties.    There  was  no  error  in  overruling  this  objection. 

VII.  It  is  urged  that  the  court  erred  in  not  finding  that 
the  appellee  did  not  obtain  possession  of  the  certificates  in  ques- 
tion until  after  the. death  of  her  father.  We  have  carefully  ex- 
amined the  evidence  in  regard  to  this  contention  of  the  appel- 
lants', and  do  not  deem  it  necessary  to  review  it  in  this  opinion. 
The  action  was  tried  at  law,  and  the  finding  of  the  lower  court  has 
the  force  and  efl?ect  of  the  verdict  of  a  jury,  and  cannot  be  dis- 
turbed by  us,  where  there  is  substantial  support  in  the  testimony. 

From  an  examination  of  the  record,  we  reach  the  con- 
clusion that  not  only  has  the  finding  of  the  lower  court  sub- 
stantial evidence  to  Support  it,  but  that  the  conclusion  reached 
was  fully  warranted. 

VIII.  It  is  contended  by  the  appellants  that  the  evidence 
fails  to  show  a  delivery  of  the  certificates  in  question  to  the.  ap- 
pellee, and  further,  that,  if  there  were  such  delivery  as  a  gift, 
it  was  subsequently  revoked,  and  the  possession  of  the  certif- 
icates restored  to  the  decedent  before  his  death. 

Conceding  the  correctness  of  the  propositions  of  law  urged 
by  the  appellants,  the  record  in  the  case  does  not  warrant  the 
conclusion  for  which  appellants  contend.  There  was  sufficient 
evidence,  outside  of  any  testimony  from  the  appellee  or  inter- 
ested parties,  from  which  the  court  would  have  been  warranted 
in  finding  that  the  decedent  knew  that  the  certificates  of  deposit 
in  question  were  in  his  suit  case,  and  that  he  gave  and  delivered 
the  said  suit  case  into  the  possession  of  the  appellee,  with  suf- 
ficient words  to  indicate  the  present  passing  of  the  title  to  the 
said  suit  case  and  its  contents.  None  of  the  elements  of  a  fully 
executed  gift  was  lacking.  The  fact  that,  after  the  decedent 
arrived  at  the  home  of  the  appellee  at  Marengo,  he  inquired  for 
his  grip,  and  that  the  same  was  brought  into  his  room,  and  was 
located  there  at  the  time  of  his  death,  together  with  the  other 
circumstances  respecting  said  matter,  as  shown  by  the  evidence, 
was  not  sufficient  to  show  a  revocation  of  an  already  completed 
gift. 
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The  case  is  not  free  from  doubt  upon  the  fact  questions 
involved,  but  it  is  not  triable  before  us  de  novo,  and  we  find  sub- 
stantial evidence  to  support  the  conclusions  of  the  trial  court, 
which,  under  such  circumstances,  are  binding  upon  us.  We  find 
no  reversible  error  in  the  record,  and  the  judgment  of  the  lower 
court  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


In  re  Will  of  Mary  Jane  Moore. 

Bruce  E.  Moore  et  al.,  Appellants,  v.  W.  F.  Wyman,  Appellee. 

WILLS:  Testamentary  Capacity — ^Unadjudicated  G-uardiaiudiip  and 
Tmstee  Proceedings.  Temporary  guardianship  proceedings  and  pro- 
ceedings involving  the  appointment  of  a  trustee  for  the  handling  of 
the  property  of  the  ward,  even  though  there  was  not,  in  either 
proceeding,  an  adjudication  of  mental  incompetency,  are  admissible 
on  the  issue  of  the  testamentary  capacity  of  such  person,  "but  do  not 
constitute  a  prima-facie  showing  of  such  incapacity. 

Appeal  from  Johnson  District  Court. — R.  G.  Popham,  Judge. 

March  16,  1921. 

This  is  a  will  contest.  The  testatrix  was  Mary  J.  Moore, 
who  died  in  March,  1919,  at  the  age  of  about  85  years.  The 
grounds  of  the  contest  were  alleged  undue  influence  and  mental 
incapacity  of  the  testatrix.  The  trial  court  submitted  the  case 
to  the  jur}'  upon  the  sole  issue  of  mental  incapacity.  There  was 
a  verdict  for  the  contestants.  Thereafter,  the  trial  court  sus- 
tained the  proponent's  motion  for  a  new  trial.  From  the  order 
granting  new  trial,  contestants  have  appealed. — Affirmed. 

Baldunn  &  Baldwin,  for  appellants. 
Henry  Negus,  for  appellee. 

Evans,  C.  J.^»-There  were  many  grounds  stated  in  the  mo- 
tion for  new  trial.     The  motion  was  sustained  generally.     The 
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grounds  recited  allege  errors  in  the  instructions  and  in  the  ad- 
mission and  rejection  of  testimony,  and  that  the  verdict  was 
contrary  to  the  evidence  and  to  the  law. 

We  shall  not  presume  to  enter  into  the  consideration  of 
all  these  grounds  of  the  motion.  An  examination  of  the  record 
satisfies  us  that  the  trial  court  was  well  within  its  legal  discre- 
tion in  granting  a  new  trial,  and  we  are  not  disposed  to  pre- 
judge or  discuss  the  evidence  in  advance  of  such  retrial. 

There  is  one  feature  of  the  record  to  which  we  should  doubt- 
less speak.  It  appears  that,  in  September,  1916,  a  petition  for 
appointment  of  guardian  of  the  testatrix  had  been  filed  in  the 
district  court,  and  that  a  temporary  guardian  had  been  ap- 
pointed, upon  presentation  thereof.  This  petition  alleged  in- 
competency on  the  part  of  the  testatrix  to  care  for  and  preserve 
her  property.  No  judgment  of  incompetency  was  ever  entered 
in  said  proceeding,  nor  was  any  permanent  guardian  ever  ap- 
pointed. The  temporary  guardian  was  discharged  under  the 
following  circumstances :  The  testatrix  presented  to  the  district 
court  the  following  petition,  signed  for  her  by  her  attorney  and 
verified  by  her. 

• 

**Your  petitioner  respectfully  represents  that  she  is  so 
situated  that  she  cannot  conveniently  look  after  her  business 
affairs,  and  to  the  end  that  her  property  may  be  preserved  and 
the  money  that  she  now  has  be  conserved  by  being  loaned  out  on 
real  estate  loans,  she  asks  that  a  trustee  be  appointed  to  take 
charge  of  and  preserve  her  property,  and  that  this  temporary 
trustee  shall,  upon  hearing,  be  made  permanent. 

'*S.  K.  Stevenson, 
"Attorney  for  Petitioner. 
**  Verified  by  Mary  Jane  Moore. 
' '  Filed  September  30,  1916. ' ' 

The  district  court  purported  to  appoint  a  trustee,  as  re- 
quested by  the  petitioner,  and  named  her  attorney  as  such  trus- 
tee, and  directed  him  to  file  bond.  Such  appointee  acted,  and 
took  charge  of  the  property  of  the  testatrix,  which  consisted  of 
a  fund  of  $3,000  or  $4,000.  No  further  proceedings  were  ever 
had,  nor  did  the  court  exercise  any  further  jurisdiction  over  the 
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estate.  The  trustee  thus  appointed  was  examined  as  a  witness 
by  the  contestants,  and  as  such  witness  made  accounting  of  dia- 
bursements  made  by  him.  The  more  important  of  these  dis- 
bursements were  all  made  in  consultation  with  and  under  the 
direction  of  the  testatrix.  Many  of  the  disbursements  consisted 
of  the  payment  of  money  directly  to  her,  for  the  purpose  of  her 
living  expense.  Neither  the  petition  for  appointment  of  the 
trustee  nor  the  order  of  the  court  making  the  appointment  pur- 
ported to  adjudge  or  find  that  the  testatrix  was  mentally  in- 
comx)etent. 

The  trial  court  admitted  in  evidence  the  record  of  these 
proceedings,  and  instructed  the  jury  thereon  to  the  effect  that 
they  made  a  prima-facie  case  for  the  contestants.  Doubt  as  to 
the  correctness  of  this  instruction  appears  to  have  been  one 
reason  in  the  mind  of  the  trial  judge  for  granting  a  new  trial. 
We  think  the  trial  court  properly  granted  the  new  trial  on  this 
groxmd.  It  is  true  that  if,  upon  final  hearing,  the  trial  court 
had  adjudged  incompetency  or  the  appointment  of  a  permanent 
guardian,  such  adjudication  would  make  a  prima-facie  case  for 
contestants.  We  think,  also,  that  the  record  presented  herein 
does  not  amount  to  such  an  adjudication.  The  admission  of  the 
e^ddence  was  proper,  as  a  circumstance  which  a  jury  had  a  right 
to  consider,  but  it  did  not  amount  to  an  adjudication  of  mental 
incompetency,  nor  did  it  create  such  a  presumption  as  to  shift 
the  burden  of  overcoming  it  upon  the  proponent.  Counsel  for 
appellant  rely  at  this  point  upon  In  re  Estate  of  Manning,  134 
Iowa  165.  This  case  involved  a  trusteeship  for  a  minor.  What 
eflFect  the  appointment  of  a  guardian  or  trustee  had  upon  the 
status  of  a  minor  was  not  involved  therein,  and  could  not,  well 
be  involved.  The  disability  of  a  minor  is  fixed  by  the  fact  of 
his  minority,  whether  guardian  or  trustee  be  appointed  or  not. 
The  cited  case  held  that  the  duties  assumed  by  the  trustee 
therein  were  the  equivalent  of  the  duties  of  a  guardian  of  the 
ward's  property.  The  mother  of  the  ward  had  been  appointed 
as  the  regular  guardian  of  his  person.  In  the  case  at  bar,  the 
question  is  not  what  was  the  duty  of  the  trustee.  We  may  well 
assume  that  the  duties,  as  such,  were  as  strict  as  would  have  been 
the  duties  of  a  guardian.  That  fact,  however,  did  not  supply 
the  want  of  an  adjudication  of  mental  incompetency.    It  is  such 
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adjudication  that  makes  a  prima-facie  case  for  the  contestants, 
as  a  matter  of  law. 

The  instruction  given  by  the  trial  court  upon  this  subject, 
therefore,  furnished  a  sufficient  ground  to  sustain  the  order 
granting  a  new  trial.    Such  order  is,  accordingly, — Affirmed. 

Stevens,  Arthur,  and  Faville,  J  J.,  concur. 


Fred  Shepherd,  Appellant,  v.  Edward  Delaney  et  al.. 

Appellees. 

EVIDENGE:    DeclaratioiiB  Against  Interest.    The  written  declaration  of 

1  the  holder  of  the  legal  title  to  real  estate,  to  the  effect  that  a  named 
party  was  in  possession  under  an  agreement  under  which  he  should 
take  absolute  title  upon  the  death  of  the  declarant,  is  competent 
evidence  to  prove  such  agreement. 

DEEDS:     Evidence — ^Impeachment  of  Deed.     A  grantor  may  not  im- 

2  peach  his  deed  by  subsequent  declarations,  even  though  the  deed 
was  without  consideration. 

QtnSTIKG-  TITLE:     Plaintiff  in  Possession.     A  deed  will  not  be  set 

3  aside  on  a  naked  showing  that  defendant  grantee  knew  of  plaintiff's 
possession,  and  could  easily  have  learned  that  plaintiff  was  asserting 
title.  Plaintiff  must  distinctly  prove  his  allegations  as  to  the  terms 
of  his  possession. 

Appeal  from  Plymouth  District  Court, — William  Hutchinson, 

Judge. 

March  17,  1921. 

Action  in  equity  to  set  aside  a  deed  and  to  quiet  title  in 
certain  land  in  Plymouth  County.  Judgment  dismissing  plain- 
tiflf's  petition,  and  he  appeals. — Affirmed  in  part;  reversed  in 
part. 

P.  Farrell  and  Roseberry  it  Roseherry,  for  appellant.. 
McDuffie  &  Keenan  and  T,  M.  Zink,  for  appellees. 

Stevens,  J. — I.  When  the  plaintiff,  appellant  herein,  was 
about  10  years  of  age,  he  went  to  reside  with  Martin  Delaney, 
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near  LeMars,  in  Plymouth  County,  Iowa,  where  he  continued 

to  reside  as  a  member  of  the  family  until  about 
ciarations  ftgainst  26  years  of  age,  when  he  married  and  moved 

upon  the  west  half  of  the  northwest  quarter  of 
Section  36,  Township  91,  Range  45,  the  land  in  controversy, 
which  he  has  since  occupied  and  farmed,  in  connection  with  an 
adjoining  or  near-by  20-acre  tract.  During  the  time  he  resided 
in  the  home  of  Martin  Delaney,  he  worked  upon  the  farm  and 
performed  the  customary  farm  duties,  but  for  this  he  received 
no  wages.  Martin  Delaney  died  January  14,  1918.  While  ill 
in  a  hospital  at  LeMars,  and  on  March  5,  1917,  Martin  conveyed 
the  southwest  quarter  of  the  northwest  quarter  of  the  above- 
described  tract,  with  other  lands,  to  the  defendants  Edward  and 
Joseph  M.  Delaney,  by  warranty  deed. 

Plaintiff  alleges  in  his  petition  that,  about  the  time  he  at- 
tained his  majority,  Martin  Delaney  promised  him  that,  if  he 
would  remain  and  work  for  him  as  he  had  in  the  past,  he  would 
give  him  80  acres  of  land;  that  he  did  continue  to  reside  with 
and  work  for  said  Martin  Delaney  until  he  was  26  years  of 
age ;  that,  in  the  year  1911,  by  mutual  agreement  and  arrange- 
ment with  the  said  Martin  Delaney,  he  went  into  possession  of 
the  above-described  tract ;  and  that  he  has  continued  in  such  pos- 
session, under  a  claim  of  ownership,  and  has  expended  such 
sums  as  he  was  able  in  improving  the  same.  He  further  alleges 
that  the  deed  executed  March  5,  1917,  conveying  the  southwest 
quarter  of  the  northwest  quarter  of  said  tract  to  Joseph  M.  and 
Edward  Delaney  was  obtained  by  fraud  and  duress,  and  asked 
that  same  be  canceled  and  set  aside,  and  that  title  to  the  entire 
tract  be  confirmed  and  quieted  in  him. 

The  defendants,  for  answer,  admit  the  execution  of  the  deed, 
but  deny  that  it  was  obtained  by  fraud  or  duress,  and  further  ad- 
mit that  Joseph  M.  and  Edward  Delaney  claim  to  be  the  owners 
of  said  40-acre  tract.  The  court  below  dismissed  plaintiff's  peti- 
tion, and  entered  judgment  against  plaintiff  for  costs.  Notice 
of  plaintiff's  appeal  was  served  upon  Joseph  M.  and  Edward 
Delaney  only.  The  other  defendants,  who  were  not  served  with 
notice  of  appeal,  were  Prank  R.  Delaney,  brother  of  Edward 
and  Joseph  M.,  and  William  Miller,  who,  it  is  alleged,  asserts 
a  right  to  the  possession  of  the  80  as  lessee.     The  record  con- 
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tains  no  competent  evidence  of  fraud  or  duress  in  the  procure- 
ment of  the  conveyance  of  the  40-acre  tract  to  the  appellees. 
The  plaintiff  offered  a  written  instrument,  bearing  date  March 
26,  1917,  and  designated  as  the  **last  will  and  testament  of 
Martin  Delaney, ' '  properly  witnessed  as  a  will.    It  is  as  follows : 

**I,  Martin  Delaney,  of  Stanton  Township,  Plymouth 
County,  Iowa,  hereby  declare  the  following  to  be  my  last  will 
and  testament  concerning  the  matters  hereinafter  mentioned. 

**  First.  It  is  my  will,  and  the  purposes  of  this  declaration, 
to  assist  Fred  Shepherd  in  perfecting  his  title  to  the  west  half 
of  the  northwest  quarter  of  Section  Thirty-six,  Township  No. 
Ninety-one,  North  Bange  Forty-five,  West  of  the  5th  P.  M.  in 
Plymouth  County,  Iowa,  the  same  beiilg  land  occupied  by  the 
said  Fred  Shepherd,  who  was  given  possession  by  me,  at  which 
time  I  was  the  owner  of  the  same,  with  the  understanding  that 
he  was  to  have  and  take  title  to  the  same,  free  of  all  incum- 
brance, immediately  after  my  death.  The  consideration  being 
that  the  said  Fred  Shepherd  worked  for  me  from  the  time  he 
was  ten  years  old  until  he  was  about  twenty-six  years  old,  with- 
out wages  except  the  promise  that  he  should  have  this  land  at 
my  death. 

''Second.  Recently,  and  while  I  was  sick  in  the  hospital 
at  LeMars,  Iowa,  at  the  request  of  my  sons ''I  was  induced  to 
convey  to  them  certain  of  my  land  in  Plymouth  County,  Iowa, 
and  have  since  been  informed  that  the  deeds  then  signed  by  me 
conveying  to  my  sons,  included  the  above-described  real  prop- 
erty, or  a  portion  of  it.  I  now  state  and  declare  that  it  was  not 
my  intention  to  convey  any  of  the  land  above  described  to  my 
said  sons ;  and  that  it  is  my  wish  and  desire  that  if  my  sons  hold 
deeds  of  any  of  the  above-described  real  property  that  they 
convey  it,  immediately  after  my  death,  to  the  said  Fred 
Shepherd. 

**  Third.  This  statement  is  made  in  the  hope  that  it  may 
avoid  litigation  concerning  the  land  above  described,  and  that 
my  wishes  may  be  carried  out  in  accordance  with  my  agreement 
with  the  said  Fred  Shepherd,  as  above  mentioned." 

Defendants  objected  to  the  offer  of  this  instrument  in  evi- 
dence, upon  the  grounds  that  it  was  incompetent,  immaterial, 
and  irrelevant.    This  document  contains  the  solemn  admission 
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of  the  holder  of  the  legal  title  to  the  west  one  half  of  the  north- 
west quarter  of  the  above-described  tract  that  plaintiff  had  gone 
into  possession  thereof  with  the^  understanding  and  agreement 
that  he  was  to  have  and  take  title  thereto,  free  of  incumbrance, 
immediately  upon  the  death  of  Martin  Delaney,  and  that  same 
was  to  be  in  consideration  and  payment  of  services  rendered 
and  performed  by  plaintiff  for  declarant  f rdm  the  time  he  was  10, 
and  until  he  reached  the  age  of  26  years.  The  declared  pur- 
pose of  its  execution  is  **to  assist  Fred  Shepherd  in  perfecting 
his  title  to  the  west  half  of  the  northwest  quarter  of  Section 
Thirty-six,  Township  No.  Ninety-one,  Range  Forty-five  •  •  • 
the  same  being  land  occupied  by  the  said  Fred  Shepherd." 

Coimsel  for  appellees  have  discussed  the  questions  involved 
herein  upon  the  theory  that  plaintiff  is  claiming  the  land  solely 
as  a  gift  from  Martin  Delaney.  The  contrary  is  true.  He  is 
claiming  it  as  compensation  for  services  rendered  under  an 
agreement  with  Martin  Delaney  that  he  was  to  have  80  acres  of 
land,  if  he  remained  with  him.  Plaintiff  ceased  to  work  for 
Martin  when  he  went  into  possession  of  the  land.  According  to 
the  admission  contained  in  the  written  instrument  offered  in 
evidence,  his  services  were  then  completed.  No  attempt  was 
m.ade  by  defendants  to  impeach  the  written  instrument,  or  to 
show  that  s^e  was  not  voluntarily  executed  by  Martin  De- 
laney, or  that  the  matters  therein  recited  are  not,  in  fact,  true. 
Plaintiff,  by  this  arrangement,  became  the  equitable  owner  of 
the  80-acre  tract.  The  admissions  and  declarations  of  Martin 
Delaney  were  binding  upon  him,  and  likewise  upon  his  heirs. 
Johnson  v.  Petersen,  101  Neb.  504  (163  N.  W.  869).  But  proof ' 
of  plaintiff's  claim  to  the  land  does  not  depend  alone  upon  the 
admissions  and  declarations  of  Martin  Delaney. 

To  numerous  persons  who  were  called  as  witnesses  and  tes- 
tified in  plaintiff's  behalf,  Martin  Delaney  often  spoke  in  praise 
of  plaintiff,  of  his  services,  and  stated  that  he  intended  to  give 
him  80  acres  of  land.  To  at  least  one  of  these  witnesses  he  said 
that  he  had  executed  a  will  for  that  purpose.  To  another  he 
said  that  he  was  going  to  purchase  80  acres  of  land  for  Fred. 
The  tract  in  controversy  was  purchased  in  1915,  and  was  gen- 
erally referred  to  as  Fred's  80.  None  of  this  testimony  is  dis- 
puted, nor  was  any  evidence  offered  to  offset  it.    We  are  of  the 
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opinion  that  the  evidence  fully  supports  plaintiff's  claim  to  the 
northwest  quarter  of  the  northwest  quarter  of  the  above-de- 
scribed tract. 

II.  While  the  allegations  of  plaintiff's  petition  are  not 
very  specific  on  this  point,  we  gather,  from  a  careful  reading 
thereof,  that  it  was  the  intention  of  the  pleader  to  charge  that 

the  conveyance  to  defendants  was  without  con- 
'  dence:"  impeach-    sidcratiou ;  but  this  is,  perhaps,  of  no  controlling 

force.  The  consideration  recited  in  the  deed  is 
$1.00  and  other  good  and  valuable  consideration;  but  Ed  De- 
laney, testifying  as  a  witness  for  plaintiff,  admitted  that  the 
conveyance  was,  in  fact,  without  consideration.  We  have  al- 
ready pointed  out  that  the  evidence  wholly  fails  to  sustain  the 
allegations  of  either  fraud  or  duress.  Does  the  evidence,  inde- 
pendent of  the  written  admissions  and  declarations  of  Martin 
Delaney,  sustain  plaintiff's  claim  that  he  went  into  possession 
of  the  southwest  quarter  under  an  agreement  and  with  an  under- 
standing between  himself  and  Martin  Delaney  that  same  was 
to  become  his  absolutely,  upon  Martin's  death?  The  rule  is 
well  established  that  declarations  of  a  grantor  made  after  the 
conveyance,  and  not  in  the  presence  of  the  grantee,  are  not  ad- 
missible to  impeach  the  title  of  such  grantee.    Dixon  v.  Dixon, 

123  Md.  44  (90  Atl.  846) ;  Johnson  v.  Petersen,  supra;  Bollinger 
V,  Bollinger,  154  Cal.  695  (99  Pac.  196) ;  Butler  v.  Oarrett,  274 
111.  178  (113  N.  E.  32) ;  Pentico  v.  Hays,  75  Kan.  76  (88  Pac. 
738).  This  is  true,  even  though  the  land  was  conveyed  without 
consideration.     Johtison  v.  Petersen^  supra.     Upon  no  theory 

•  were  the  written  admissions  and  declarations  of  Martin  Delaney 
admissible  to  impeach  defendants'  title  to  the  southwest  quarter. 
The  instrument  was  not  executed  in  the  presence  of  the  defend- 
ants, nor,  so  far  as  disclosed  by  the  record,  with  their  knowledge. 

It  is  also  a  familiar  rule  that  the  pur- 

3.  Quieting  title:  j*  i        x   x      •       xi.  •  « 

plaintiff  in  pos-    chascr  of  real  estate  m  the  possession  of  an- 

other  than  the  vendor  takes  the  same  charged 
with  notice  of  all  the  claims  and  equities  of  the  person  in  pos- 
session that  inquiry  would  have  disclosed.     Crooks  v,  Jenkins, 

124  Iowa  317 ;  Lowther  Oil  Co,  v,  MUler-Sibley  OH  Co,,  53  W. 
Va.  501  (44  S.  E.  433) ;  Frame  v.  Frame,  32  W.  Va.  463  (9  S. 
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E.  901) ;  Wood  V.  Price,  79  N.  J.  Eq.  620  (81  Atl.  983).  As  was 
said  in  Frame  v.  Frame : 

**The  earth  has  been  described  as  that  universal  manu- 
script, open  to  the  eyes  of  all.  When,  therefore,  a  man  proposes 
to  buy  or  deal  with  realty,  his  first  duty  is  to  read  this  public 
manuscript:  that  is,  to  look  and  see  who  is  there  upon  it,  and 
what  are  his  rights  there." 

It  is  not  enough  to  justify  the  court  in  setting  aside  the  con- 
veyance to  the  defendants  for  plaintiff  to  show  merely  that  they 
knew  of  his  possession,  and  could  easily  have  ascertained  by  in- 
quiry that  he  was  asserting  title  to  the  land.  It  was,  under 
the  allegations  of  his  petition,  incumbent  upon  him  to  prove  by 
competent  proof  that  he  went  into  and  retained  possession  of 
the  land  under  an  arrangement  or  agreement  with  Martin  De- 
laney by  which  title  was  to  vest  in  him  absolutely  upon  the 
death  of  Martin  Delaney.  Aside  from  his  written  admissions 
and  declarations,  the  evidence  went  no  further  than  to  show  that 
Martin  Delaney  had  frequently  expressed  appreciation  of  plain- 
tiff's services,  and  declared  his  intention  to  give  him  80  acres  of 
land.  There  is  no  other  competent  proof  that  plaintiflf's  pos- 
session was  not  that  of  a  tenant.  It  is  true  that  he  improved 
the  land  in  some  small  particulars,  but  during  all  of  the  time, 
he  was  paying  rent  therefor.  We  need  not  set  out  the  evidence 
in  detail.  We  have  read  the  whole  record  with  care,  notwith- 
standing the  fact  that  counsel  for  appellant  have  utterly  ignored 
the  rules,  and  set  out  the  testimony  in  full  by  questions  and 
answers.  We  are  persuaded  that  plaintiff  has  not  shown  suf- 
ficient facts,  independent  of  the  written  instrument,  to  justify 
the  cancellation  of  the  deed  of  March  7,  1917,  to  the  defendants. 
Defendants  offered  another  instrument  in  evidence,  in  form,  and 
purporting  to  be,  the  last  will  of  Martin  Delaney,  and  purport- 
ing to  have  been  executed  by  him  on  October  10,  1917.  This 
document,  which  is  witnessed  by  T.  M.  Zink,  J.  T.  Keenan,  and 
Ida  Nugent,  bequeaths  the  northwest  quarter  of  the  northwest 
quarter  of  Section  36,  Township  91,  Range  45,  to  plaintiff.  It 
also  appears  from  the  record  that  objections  have  been  filed  by 
Prank  Delaney  to  the  admission  of  this  instrument  to  probate. 
We  are  not  called  upon,  at  this  time,  to  construe  the  written  in- 
strument, or  to  determine  whether  same  niay  be  given  effect  as 
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a  will ;  but  we  may  assume  that  it  would  be  admissible  in  evidence 
in  a  proceeding  to  establish  a  claim  against  the  estate  of  Martin 
Delaney.  Nothing  herein  shall  be  construed  to  prevent  plaintiff 
from  filing  and  proving  a  claim  against  the  estate  of  the  de- 
ceased.   We  do  not  adjudicate  the  question. 

It  follows  from  what  has  already  been  said  that  a  decree 
should  have  been  entered  in  favor  of  plaintiff  confirming  title 
in  him  to  the  northwest  quarter  of  the  northwest  quarter  of 
Section  36,  Township  91,  Range  45,  and  quieting  same  as  against 
the  defendants  Joseph  M.  and  Edward  Delaney,  and  this  cause 
will  be  reversed  and  remanded  to  the  court  below,  with  direc- 
tions that  a  decree  be  entered  in  harmony  herewith;  otherwise, 
the  judgment  of  the  court  below  is  affirmed. — Affirmed  in  part; 
reversed  in  part. 

Evans,  C.  J.,  Arthur  and  FavujLE,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Quan  Sue,  Appellant. 

HOMICIDE:  Included  Offenses — Unjustifiable  Chance  for  Verdict.  When 

1  the  record  demonstrates  that  the  accused  i8.(l)  guilty  of  murder 
in  the  first  degree  or  (2)  not  guilty,  the  accused  may  not  complain 
that  the  court  submitted  both  first  and  second  degree  murder,  and 
thereby  opened  the  door  to  the  jury  to  find  the  accused  guUty  of  a 
degree  of  murder  less  than  that  of  which  he  was  guilty. 

Weaver,  C.  J.,  and  Salinger,  J.,  dissent. 

HOMICIDE:     Included  Offenses — Submission  of  Manslaughter  Without 

2  Evidence.  An  accused  on  trial  for  murder  in  the  first  degree  has 
no  right  to  demand  that  the  court  submit  to  the  jury  the  included 
offense  of  manslaughter,  when  the  record  is  hare  of  any  evidence 
tending  to  prove  manslaughter.  The  right  to  demand  the  submis- 
sion of  included  offenses  does  not  embrace  the  right  to  demand  that 
the  jury  be  turned  loose  in  whimsical  license  or  latitude  to  do  as  it 
pleases,  irrespective  of  the  evidence;  and  this  is  true  though  the 
court  submits  murder  in  the  second  degree. 

CRIMINAL  IjAW:     Lack  of  Motive.     Motive  is  not  an  indispensable 

3  element  of  crime. 

HOMICIDE:     Suicide  as  Defense.    Evidence  reviewed,  and  held  wholly 

4  to  negative  the  defense  of  suicide. 
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Appeal    from  Story  District   Court. — E.   M.   McCall,  Judge. 

November  29,  1920. 

Rehearing  Denied  March  17,  1921. 

The  defendant  appeals  from  a  convietion  of  murder  in  the 
second  degree.  The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

Bert  B.  Wdty  and  Fred  E.  Hansen,  for  appellant. 

H.  M.  Havncr,  Attorney  General,  and  Harry  Langland, 
County  Attorney,  for  appellee. 

Stevens,  J. — The  body  of  Sing  Lee,  a  Chinese  laundryman, 
was  found,  shortly  after  noon  on  the  22d  of  February,  1917,  in 
a  basement  occupied  by  him  for  a  laundry  and  living  apart- 
ments, under  a  two-story  brick'  business  block  at  Story  City, 
Iowa,  with  a  bullet  wound  in  his  left  temple.  Death  had  en- 
sued some  time  during  the  night  preceding.  The  defendant, 
Quan  Sue,  who  is  the  cousin  of  deceased,  arrived  in  Story  City 
on  the  morning  of  February  24th,  and  later  was  charged  with 
the  murder  of  Sing  Lee,  and  early  in  March  was  apprehended  in 
Butte  City,  Montana,  brought  back  to  Iowa,  and  tried,  the 
trial  resulting  in  a  conviction  of  murder  in  the  second  degree. 

The  vital  questions  presented  by  appellant  upon  this  appeal 
make  an  extended  statement  and  analysis  of  the  evidence  neces- 
sary. The  basement,  which  had  been  occupied  by  Sing  Lee  for 
a  number  of  years,  was  entered  from  the  north  by  a  stairway 
leading  into  a  small  hall,  and  from  the  rear  by  a  stairway 
opening  into  the  furnace-  and  coal-room  of  the  Pioneer  Store 
Company,  which  occupied  the  main  floor  of  the  building.  A 
vacant  room  extended  the  f  uU  length  of  the  building  on  the  east 
side  of  the  basement,  and  the  furnace-  and  coal-room  of  the 
Store  Company  was  located  in  the  southwest  corner.  The  por- 
tion of  the  basement  occupied  by  Sing  Lee  is  situated  immedi- 
ately north  of  this  coal-room  and  WTst  of  the  vacant  room,  and 
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consisted  of  an  office  and  workroom  combined,  washroom,  drying- 
room,  bedroom  and  coal-room.  There  was  a  door  opening  from 
the  furnace-  and  coal-room  of  the  Store  Company  into  the  coal- 
room  of  Sing  Lee,  and  from  the  latter  room  into  the  drying-room 
and  bedroom,  and  from  the  bedroom  into  the  office  and  work- 
room, and  from  the  latter  to  the  west  into  the  washroom.  There 
was  also  a  door  leading  directly  from  the  hall,  entered  from  the 
north  stairway,  into  the  office  and  workroom. 

The  witnesses  who  discovered  the  body  testified  that  they 
entered  the  bedroom  from  the  rear  of  the  basement.  The  bed 
on  which  the  body  was  lying  was  in  the  southeast  comer  of 
the  room,  with  the  east  side  and  head  against  the  wall.  There 
was  also  a  table  standing  against  the  south  wall,  immediately 
west  of  the  bed,  and  within  reach  of  a  person  lying  thereon.  The 
body  was  lying  with  the  head  to  the  south,  turned  slightly  to 
the  east;  the  bed  covers  were  neatly  tucked  around  the  chin, 
and  extended  over  the  shoulders.  His  arms  and  hands  were  ly- 
ing across  his  body,  \mdemeath  the  covers.  The  bullet  entered 
on  the  left  side,  near  the  temple,  and  pursued  a  slightly  down- 
ward course  through  the  head  and  out  on  the  right  side.  Blood 
had  flowed  from  the  wound  on  the  right  side  over  the  face  and 
down  onto  the  bed  comforter.  The  bed  was  not  disturbed.  A 
cigar  box  sitting  on  the  table  contained  a  sack,  in  which  there 
was  a  quantity  of  silver  coin,  and  a  roll  of  bills,  wrapped  in  a 
piece  of  yellow  paper  bearing  Chinese  characters,  was  found 
on  top  of  the  covers  near  the  foot  of  the  bed.  There  were  also 
some  cartridges  on  the  table,  and  a  blue  steel  pistol,  with  one 
empty  chamber,  lying  on  the  cement  floor  between  the  bed  and 
the  table.  All  of  the  doors  leading  into  the  bedroom  were  closed, 
but  not  latched,  and  the  door  leading  from  the  hall  at  the  north 
end  of  the  basement  into  the  workroom  was  locked,  as  was  also 
the  door  leading  from  the  same  hall  into  the  vacant  room. 

No  evidence  showing  that  defendant  was  in  Story  City  on 
the  night  of  February  21st,  or  that  he  had  visited  Sing  Lee  since 
in  January  preceding,  was  introduced.  Defendant  visited  Sing 
Lee  for  about  three  weeks  in  December,  1916,  and  again  for 
about  two  weeks  in  January,  1917,  during  which  time  he  roomed 
at  the  home  of  Mrs.  Swenson,  in  Story  City.  Shortly  before 
defendant  left  Story  City  at  the  end  of  his  first  visit,  he  left 
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an  addressed  envelope  with  A.  C.  Larson,  proprietor  of  the 
Pioneer  Store  Company,  with  the  request  that,  if  Sing  Lee  got 
sick,  or  if  anything  was  the  matter  with  him,  Larson  would 
let  him  know  at  San  Francisco,  using  the  addressed  envelope. 
Either  at  the  time  of  this  conversation  or  later,  the  defendant 
also  gave  Larson  an  envelope  addressed  to  a  Chinaman  in  Chi- 
cago, and  requested  that,  if  Sing  Lee  got  sick,  or  anything  hap- 
pened to  him,  Larson  would  telegraph  and  write  to  both  ad- 
dresses. The  defendant,  at  the  time  of  the  above  conversation, 
stated  to  Larson  that  Sing  Lee  had  a  bad  cough  and  was  sick, 
and  requested  Larson  to  say  nothing  to  Sing  Lee  about  his  con- 
dition, or  about  the  request  for  information,  should  anything 
happen  to  him.  The  evidence  tended  to  show  that  Sing  Lee  was 
a  hard  worker,  and  that  he  was  generally  in  apparently  good 
health.  On  the  afternoon  of  February  22d,  Larson  sent  tele- 
grams and  also  letters,  which  he  inclosed  in  the  addressed  en- 
velopes furnished  him  by  defendant,  to  San  Francisco  and 
Chicago.  Upon  his  arrival  in  Story  City  on  the  morning  of 
February  24th,  the  defendant  went  to  the  Pioneer  Store  and  in- 
quired of  Larson  concerning  the  death  of  Sing  Lee,  and  during 
the  day,  stated  to  the  mayor,  in  the  presence  of  other  citizens, 
that  he  received  Larson's  telegram  at  Chicago,  about  10:30  P. 
M.,  February  22d;  and  at  the  coroner's  inquest,  that  he  re- 
ceived it  at  9. o'clock;  and  to  the  county  attorney,  that  he  re- 
ceived it  at  3:30  P.  M.,  February  22d.  He  also  explained  his 
delay  in  coming  to  Story  City  by  saying  that  he  desired  to  con- 
clude negotiations  which  he  had  pending  for  the  purchase  of  a 
chop  suey  restaurant  in  Chicago. 

The  proprietor  of  the  Douglas  Hotel  at  Ames,  Iowa,  testi- 
fied that  a  Chinaman  registered  at  his  hotel  on  the  evening  of 
February  12th,  under  the  name  of  Moy  Y.  Fong,  and  was  as- 
signed a  room.  Both  the  proprietor  and  his  wife  testified  that 
they  saw  him  register.  The  same  witness  further  testified  that 
the  same  Chinaman  registered  at  his  hotel  on  the  20th  of  Feb- 
ruary, under  the  name  of  Mock  Y.  Fong.  The  proprietor  of 
the  Ames  Hotel  testified  that  a  Chinaman  registered  on  the 
22d  and  23d  of  February,  under  the  name  of  Moy  Y.  Fong.  The 
leaves  of  the  hotel  registers  showing  the  signatures  referred  to 
were  offered  in  evidence.    Shortly  before  he  left  Story  City  on 


148  State  v.  Quan  Sue.  [191  Iowa 

his  second  visit  to  Sing  Lee,  he  wrote  his  Chicago  address  in  a 
memorandum  book  handed  him  by  the  janitor  of  the  building 
for  that  purpose,  as  follows:  **Quan  Sue,  No.  261  W.  22d  St., 
Chicago/'  On  the  evening  of  February  23d,  with  the  assistance 
of  the  telegraph  operator  at  Nevada,  he  prepared  and  filed  the 
following  telegram  for  transmission  to  Chicago : 

*'Feb.  23,  Nevada,  1917:  Dea  Sing  Pon,  C/o  Chee  Wo 
Pong,  No.  261  W.  22nd  St.,  Chicago,  111.  If  letter  telegram 
for  me  don't  send  by  mail.  I  arrive  Chicago  tomorrow  7  o'clock 
A.  M.    From  Quan  Sue." 

The  memorandum  book  and  original  telegram  were  offered 
in  evidence,  and  the  signatures  bear  a  close  resemblance. 

The  proprietor  of  the  Douglas  Hotel  identified  the  defendant 
as  the  Chinaman  who  registered  at  his  hotel  on  the  evening 
of  February  12th  and  February  20th.  The  clerk  at  the  hotel 
testified,  however,  that,  in  his  opinion,  the  defendant  is  not  the 
Chinaman  who  registered  on  February  12th.  The  proprietor 
of  the  Ames  Hotel  testified  that  the  defendant  was  the  China- 
man who  registered  at  his  hotel  on  the  dates  given  above.  The 
baggageman  at  the  Northwestern  Station  at  Ames,  the  keeper 
of  a  cafe,  the  station  master,  and  the  station  agent  who  sold  him 
a  ticket  on  February  21st  for  Randall,  identified  the  defendant 
as  a  Chinaman  they  saw  in  Ames  on  that  date.  Mrs.  Pulus,  who 
kept  the  cafe,  testified  that  she  also  saw  him  at  her  place  of  busi- 
ness on  the  morning  of  February  22d.  He  was  further  identified 
by  the  conductor  and  brakeman  on  the  Northwestern  train  that 
left  Ames  on  the  evening  of  February  21st  at  7 :32,  as  a  passen- 
ger from  Ames  to  Randall,  at  which  place  he  left  the  train.  The 
baggageman  at  Ames  testified  that  he  had  a  package  done  up 
in  black  oilcloth,  tied  with  a  small  rope,  which  was  checked 
to  Story  City.  Other  witnesses  testified  to  seeing  him  in  Ne- 
vada on  February  23d,  and  one  witness,  that  he  saw  him  alight 
from  an  east-bound  Northwestern  train  at  Nevada  at  8:28  on 
the  morning  of  February  22d.  The  station  agent  and  his  wife 
at  the  Rock  Island  station  at  Nevada  testified  that  a  Chinaman 
whom  they  identified  as  the  defendant,  purchased  a  ticket  on 
the  morning  of  February  23d  for  Des  Moines.  The  housekeeper 
at  the  Ames  Hotel  and  another  witness  identified  the  defendant 
as  the  Chinaman  whom  they  saw  at  the  hotel  on  February  23d 
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and  24th.  Nothing  is  shown  of  the  whereabouts  or  movements 
of  the  defendant  after  he  left  the  train  at  Randall,  which  is  a 
small  town  a  short  distance  north  of  Story  City,  on  the  eve- 
ning of  February  21st,  until  he  appeared  at  the  cafe  in  Ames  on 
the  morning  of  the  22d  and  asked  for  a  cup  of  coflfee.  The  de- 
fendant remained,  and  received  his  meals,  in  his  room  in  a  room- 
ing house  in  Story  City  on  the  25th  of  February,  and,  on  the 
evening  of  the  26th,  paid  room  rent  for  a  week  in  advance,  but 
left  on  the' same  day.  He  left  a  suit  case  and  an  oilcloth  bundle 
in  his  room  when  he  went  away. 

Frank  Kirk,  hotel  clerk  at  Jewell,  Iowa,  identified  the  de- 
fendant as  a  Chinaman  who  came  to  the  hotel  on  the  morning 
of  the  27th,  and  slept  in  a  chair  until  about  6:30.  He  was 
further  identified  by  different  trainmen  as  a  passenger  from 
Jewell  to  Rolfe  on  February  27th,  and  on  to  Butte,  Montana. 
This  testimony  is  fully  corroborated  by  statements  made  later 
by  the  defendant  to  the  agent  who  apprehended  and  brought 
him  back  from  Montana.  The  following  circumstances  are  im- 
portant, and  should  be  mentioned  in  this  connection.  During 
his  second  visit  to  Story  City,  the  defendant  took  an  old,  rusty 
spring  lock  to  a  hardware  store,  and  asked  to  have  it  fitted  with  a 
key.  A  key  was  given  him,  but  in  a  few  days  he  returned,  saying 
that  the  key  was  too  short;  whereupon  one  was  made  from  a 
piece  of  iron.  This  key  was  found  in  the  basement,  following 
the  murder,  and  was  identified  by  the  tinsmith'  who  made  it. 
The  lock  had  been  fastened  to  the  basement  hall  door  leading  into 
the  vacant  room.  He  told  the  dealer  he  wanted  the  lock  fixed, 
as  he  was  fixing  up  the  basement  for  Sing  Lee. 

Mrs.  Charles  Armstrong  testified  that  she  had  a  conversation 
with  the  defendant  in  the  county  jail,  in  which  he  said  that,  in 
1913,  he  had  a  half  interest  with  Quong  Wah  in  a  store  at  807 
Washington  Street,  Oakland,  California.  It  was  also  stipulated 
by  connsel  that  Baker  &  Hamilton,  hardware  merchants  at  San 
Francisco,  on  November  25,  1914,  sold  a  38  Smith  &  Wesson 
revolver,  giving  factory  number,  to  a  Chinaman  under  the  name 
of  Quong  Wah,  of  807  Washington  Street,  Oakland,  California, 
and  that  the  revolver  found  on  the  floor  near  the  bed  of  Sing 
Lee  answered  the  above  description. 

George  Quan  Gay  testified,  through  an  interpreter,  to  a 
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conversation  with  defendant  at  the  jail,  from  which  the  infer- 
ence may  be  drawn  that  he  practically  admitted  guilt;  but  the 
meaning  of  the  witness  is  not  quite  clear. 

I.  We  come  now  to  a  discussion  of  the  matters  relied  upon 
by  counsel  for  appellant  for  reversal.  Th^  court  instructed  the 
jury  upon  the  two  degrees  of  murder,  but  did  not  submit  man- 
1.  homioidb:  in-  slaughter.  Was  it  error  for  the  court,  upon  the 
ulSu*stiflSSe*^"  record  made,  to  (a)  submit  murder  in  the  sec- 
chance  for  verdict,  q^^j  dcgrcc,  and  if  so,  was  it  prejudicial  to  the 
defendant;  and  (b),  if  the  two  degrees  of  murder  were  properly 
submitted,  was  it  error  for  the  court  not  to  submit  manslaughter  ? 

Section  4728  of  the  Code  defines  murder  in  the  first  degree 
as  follows: 

**A11  murder  which  is  perpetrated  by  means  of  poison, 
or  lying  in  wait,  or  any  other  kind  of  willful,  deliberate  and 
premeditated  killing,  or  which  is  committed  in  the  perpetra- 
tion or  attempt  to  perpetrate  any  arson,  rape,  robbery,  mayhem 
or  burglary,  is  murder  in  the  first  degree,  *  •  *  " 

Whoever  commits  murder  otherwise  than  as  set  forth  in  the 
foregoing  section  is  guilty  of  murder  in  the  second  degree. 

It  is  not  claimed  by  the  State  that  the  defendant  was  seen 
at  Story  City  on  the  evening  of  February  21st,  or  nearer  the 
scene  of  the  crime  than  Randall.  The  distance  from  Randall  to 
Story  City  is  about  4  miles,  and  from  Ames  to  Story  City,  where 
he  appeared  early  on  the  morning  of  the  22d,  about  14  miles. 
Nothing  is  known  of  his  whereabouts  after  he  arrived  at  Ran- 
dall, until  the  morning  of  the  22d.  When  he  last  bade  good-by 
to  the  janitor  of  the  building  in  which  the  laundry  was  located, 
he  told  him  he  was  going  to  Chicago,  from  which  city  Larson  later 
received  a  letter  from  him.  Except  for  the  confidential  conver- 
sation had  with  Larson,  and  the  request  made  of  him  that,  if 
anything  should  happen  to  Sing  Lee,  notice  inclosed  in  ad- 
dressed envelopes  furnished  him  by  the  defendant  be  mailed  at 
once,  and  his  false  statements  as  to  his  whereabouts  at  the  time 
of  and  immediately  after  the  tragedy,  the  evidence  would  be 
utterly  insufficient  to  sustain  a  conviction  of  the  defendant. 
While  Sing  Lee,  upon  one  occasion,  said  to  the  janitor,  **Me  sick, 
me  no  good, ' '  there  was  no  evidence  that  he  was  not  generally  in 
good  health.    He  was  industrious,  and  took  care  of  a  good  busi- 
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ness.     This  is  material,  however,  only  as  throwing  light  upon 
the  motive  of  the  defendant  in  requesting  that  he  be  notified 
if  anything  should  happen  to  Sing  Lee.    This  transaction  must 
be  interpreted  in  the  light  of  what  followed.    Something  did  hap- 
pen to  Sing  Lee  that  was  not  foreshadowed  by  his  illness,  if  he 
were,  in  fact,  ill.    Upon  his  arrival  at  Story  City  on  the  morning 
of  the  24th,  the  defendant  proceeded  at  once  to  excuse  his  seem- 
ing delay  in  returning  from  Chicago,  and  at  the  same  time  an- 
nounced that  the  telegram  sent  by  Larson  was  delivered  to  him 
there.     He  was  not  in  Chicago  on  the  22d,  when  the  telegram 
was  sent,  and  when  he  claims  it  was  delivered  to  him.    He  was 
in  Ames  on  the  21st  and  22d,  and  at  Nevada  on  the  evening  of 
the  23d.  Instead  of  receiving  the  telegram  at  Chicago,  as  claimed, 
he  sent  a  message  from  Nevada  to  Chicago,  requesting  that  tele- 
^ams  and  mail  be  held  until  his  arrival,  the  following  morning, 
evidently  to  prevent  same  from  falling  into  the  hands  of  some- 
one who  might  iise  it  against  him.     No  witness  was  called  to 
testify  that  he  was  in  Chicago,  as  claimed,  or  that  he  was  not  at 
Ames  or  Randall,  as  shown  by  the  testimony  of  the  trainmen,  al- 
though it  would  seem  manifest  that  witnesses  could  have  been 
produced  who  knew  his  whereabouts  during  the  time  in  ques- 
tion.   The  revolver  found  on  the  floor  and  previously  seen  in 
the  possession  of  the  defendant  was  identified  as  one  purchased 
by  a  Chinaman  with  whom  the  defendant  claimed  to  have  been  in 
partnership  in  San  Francisco.    When  the  bedroom  of  deceased 
was  first  entered,  on  the  afternoon  of  February  22d,  his  body 
was  lying  upon  the  bed,  completely  covered.    The  comforter  was 
tucked  in  closely  around  his  neck,  his  arms  and  hands  lying 
underneath  the  same.     There  had  been  no  struggle,  resistance, 
or  combat  of  any  kind.    The  bed  clothing  was  in  perfect  condi- 
tion, and  the  blood  had  flowed  from  the  wound  on  the  right 
side  of  the  head,  over  the  face  and  onto  the  covers.    The  evidence 
is  conclusive  that  a  murder  was  committed.    The  defendant  was 
at  Ames,  Randall,  and  Nevada  when  he  represented  that  he  was 
in  Chicago.    Instead  of  receiving  at  Chicago  the  telegram  sent 
by  Larson  on  the  22d,  he  wired  Dea  Sing  Pon  from  Nevada,  on 
the  evening  of  the  23d,  hot  to  forward  telegrams  or  mail,  as  he 
would  arrive  in  Chicago  on  the  following  morning.    Instead  of 
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going  to  Chicago,  he  went  to  Story  City,  and  immediately  in- 
quired of  Larson  as  to  what  was  known  concerning  the  tragedy. 

The  only  reasonable  inference  to  be  drawn  from  his  con- 
duet  before  and  after  the  crime  was  committed,  is  that,  at  the 
time  of  the  conversation  with  Larson,  he  was  deliberately  plan- 
ning to  take  the  life  of  Sing  Lee,  and  seeking  to  lay  the  founda- 
tion for  an  alibi.  After  his  arrest,  he  stated  to  the  conductor  in 
charge  of  the  train  on  which  he  rode  from  Ames  to  Handall  on 
the  evening  of  February  21st  that  he  did  not  go  to  Randall; 
that  he  was  in  Chicago;  that  he  had  an  alibi;  that  the  witness 
should  be  careful,  as  all  Chinamen  looked  alike.  None  of  the 
matters  above  referred  to  were  explained  by  the  defendant.  After 
laying  the  foundation,  as  he  must  have  thought,  for  an  alibi, 
he  deliberately  falsified  as  to  his  whereabouts  at  the  time  the 
crime  was  committed.  The  evidence  shows  deliberation  and 
premeditation,  and  it  is  the  deliberation  and  premeditation  thus 
shown  that  proves  the  defendant's  guilt.  The  fear  expressed 
to  Larson  that  something  might  happen  to  Sing  Lee  evidently 
had  its  origin  in  his  own  deliberate  purpose  to  do  him  violence. 
Eliminate  the  evidence  which  shows  premeditation  and  singles 
out  the  defendant  as  the  slayer,  and  the  record  becomes  entirely 
barren  of  facts  or  circumstances  justifying  the  conviction  of 
murder  in  the  second  degree,  or  of  any  other  offense. 

If,  in  a  given  case,  the  evidence  shows  conclusively  that  the 
crime  committed  was  murder  in  the  first  degree  or  nothing,  the 
court  is  not  required  to  submit  the  lower  degree.  State  v,  Sigg, 
86  Iowa  746,  750;  State  v.  Stanley,  109  Iowa  142;  State  v.  Stev- 
ens, 133  Iowa  684 ;  State  v.  King,  117  Iowa  484,  492 ;  State  v, 
Luther,  150  Iowa  158;  State  v.  Burns,  124  Iowa  207;  State  v. 
Bertoch,  112  Iowa  195;  State  v.  Thomas,  135  Iowa  717.  But 
is  it  prejudicial  error  to  do  so  ? 

The  court  in  State  v,  Bertoch,  supra,  divided  equally  upon 
the  question  whether  the  submission  of  murder  in  the  second  de- 
gree, in  a  poison  case,  was  prejudicial,  and  in  State  v,  Cody,  94 
Iowa  169,  said : 

**Now,  a  defendant  has  no  just  grounds  of  complaint  if  the 
court,  in  such  a  case,  shall  limit  the  action  of  the  jury  to  a 
conviction  of  the  higher  degree  or  an  acquittal.  But  we  think 
it  cannot  be  said  to  be  error  prejudicial  to  the  defendant  if, 
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in  such  a  case,  the  court  should  permit  the  jury  to  find  as  to  the 
lower  degree,  if  the  testimony  sustains  the  finding,  which,  of 
course,  it  must  do  to  sustain  a  finding  in  the  higher  degree. 
It  amounts  to  simply  this:  -A  defendant  who  has  committed 
an  offense  of  a  higher  or  the  highest  degree  charged  is  convicted 
of  a  lower  degree,  of  which  he  is  guilty.  By  such  a  course  he 
is  not  prejudiced. ' ' 

And  in  numerous  cases,  we  have  held  that  it  does  not  lie  in 
the  mouth  of  the  defendant  to  complain  that  he  has  been  con- 
victed of  a  lower  degree  of  crime  than  that  shown  by  the  evi- 
dence. State  V.  Haugk,  156  Iowa  639;  State  v.  Cessna,  170 
Iowa  726 ;  State  v.  Whitheck,  145  Iowa  29 ;  State  v.  Dimrmtt, 
184  Iowa  870.  Murder  in  the  first  and  second  degrees  is  not 
distinguished  as  separate  and  distinct  crimes,  but  as  different 
grades  of  one  offense.  State  v,  Phillips,  118  Iowa  660.  Murder 
in  the  first  degree  is  the  willful,  deliberate,  and  premeditated 
killing  of  a  human  being,  with  malice;  whereas  the  elements  of 
premeditation  and  a  specific  intent  to  kill  are  not  essential  to 
constitute  murder  in  the  second  degree.  Both  degrees^  how- 
ever, involve  the  taking  of  a  human  life,  with  malice.  State  v. 
Bddes,  133  Iowa  158 ;  State  v.  Keasling,  74  Iowa  528. 

It  is  possible  that,  if  murder  in  the  first  degree  ajone  had 
been  submitted,  the  defendant  would  have  been  acquitted.  Such 
an  acquittal  would,  however,  under  the  circumstances  shown  in 
evidence,  have  been  inexcusable.  No  evidence  was  offered  on 
behalf  of  the  defendant  tending  to  rebut  the  presumption  of  mal- 
ice arising  from  the  taking  of  human  life  in  the  manner  shown, 
with  a  deadly  weapon.  No  technicality  making  it  possible  for  one 
accused  of  crime  to  escape  punishment  because  the  court,  in  the 
haste  and  confusion  of  a  trial,  made  a  mistake,  and  submitted 
a  lower  degree  of  the  offense  than  that  shown  by  the  evidence, 
should  fimd  a  place  in  our  jurisprudence.  If  the  court  errone- 
ously submitted  murder  in  the  second  degree,  the  defendant 
could  not  liave  been  prejudiced  thereby. 

II.     If,  on  the  other  hand,  the  court  was  justified,  upon 

2.  HoMioiDs:  in-     the  rccord,  in  submitting  murder  in  the  second 

mbmissioii  of       degree,  was  it  error  not  to  submit  manslaughter? 

nuuulftufl&tor  -..  ,      _  111111 

withont  eridenee.  We  havc  repeatedly  held  that  it  is  not  error  to 
fail  to  submit  an  included  offense  of  which  there  is  no  evidence. 
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State  V.  King,  supra;  State  v.  Ockij,  165  Iowa  237;  State  v. 
Dean,  148  Iowa  566. 

As  already  pointed  out,  the  physical  facts  shown  to  exist  at 
the  time  the  body  was  discovered,  negative  the  possibility  of  a 
justifiable  homicide,  or  a  homicide  committed  under  circum- 
stances to  sustain  a  conviction  of  manslaughter.  Manslaugh- 
ter is  the  killing  of  a  human  being  without  malice,  and  may  be 
the  result  of  anger,  passion,  or  the  reckless  handling  of  a  dan- 
gerous instrumentality.  Sing  Lee's  eyes  were  closed.  Death 
was  probably  instantaneous.  In  any  event,  there  was  no  struggle 
or  movement  of  the  body  sufBcient  to  disturb  the  bed  covering 
which  he  had  tucked  about  his  neck.  There  were  no  powder 
burns  on  the  face;  but  one  of  the  witnesses  testified  that,  if 
the  pistol  were  placed  close  enough,  the  powder  burn  would 
be  found  on  the  inside  of  the  head.  Just  where  the  murderer 
stood,  and  how  the  weapon  was  held  when  discharged,  no  one 
definitely  knows.  The  fact  that  there  was  no  struggle  or  other 
circumstances  shown  to  indicate  a  quarrel  or  that  death  was  due 
to  the  accidental  or  careless  handling  of  a  pistol,  might  tend 
to  indicate  some  other  motive  for  the  crime  than  robbery,  but 
still  a  deliberately  executed  purpose  to  kill.  Every  circumstance, 
so  far  as  shown,  immediately  surrounding  the  tragedy,  nega- 
tives the  idea  of  manslaughter.  Whatever  weakness,  if  any, 
may  appear  in  the  evidence  of  the  State,  goes  to  the  question  of 
defendant's  guilt  or  innocence,  rather  than  to  the  degree  of  the 
offense  committed.  To  have  submitted  manslaughter  to  the  jury 
would  have  invited  it  to  enter  a  field  of  speculation  without*  a 
starting  place  in  the  evidence,  and  a  conviction  thereof  could 
have  been  sustained  only,  if  at  all,  upon  the  theory  that  the  jury 
had  returned  a  verdict  for  an  included  offense,  instead  of  the 
one  proven.  Manslaughter  is  a  distinct  crime,  and  not  a  mere 
degree  of  a  higher  offense,  although  included  therein.  In  the 
absence  of  evidence  tending  to  prove  the  crime  of  manslaughter, 
it  was  not  error  for  the  court  to  refuse  to  submit  the  same,  al- 
though submitting  both  degrees  of  murder.  State  v.  Brown, 
152  Iowa  427;  State  v.  White,  45  Iowa  325.  The  above  cases 
are  decisive  of  the  question  here  presented. 

It  therefore  follows  that,  if  the  court  properly  submitted 
murder  in  the  second  degree,  it  was  not  error,  under  the  facts 
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disclosed,  not  to  submit  manslaughter,  and  on  the  other  hand, 
if  the  court  erroneously  submitted  murder  in  the  second  degree, 
the  error  was  not  prejudicial.  Upon  either  theory,  the  convic- 
tion of  the  defendant  must  stand. 

Perhaps  something  should  be  said  in  this  connection  on  the 
question  of  motive.  Motive  need  not  be  shown.  State  v.  Whit- 
lech,  145  Iowa  29.    But  the  absence  thereof  is  a  circumstance 

to  be  given  weight.     What  motive  other  than 
'*  ^?^?^ti^r*     robbery  prompted  the  killing  of  Sing  Lee,  we 

can  only  conjecture;  but  the  instrument  used 
and  the  circumstances  revealed  in  the  evidence  leave  no  doubt 
that  the  act  was  intentional,  and  the  consummation  of  a  settled 
purpose  to  slay.    It  may  have  been  hatred,  or  the  hope  of  some 
advantage  not  revealed  in  the  evidence.    Sing  Lee  had  been  pros- 
perous in  business,  and  had  frequently  deposited  with  Larson 
sums  of  money  varying  in  amount.    Two  canceled  checks  were 
oflEered  in  evidence,  one  for  $4,300  and  one  for  $500,  given  by 
Larson  to  the  deceased,  both  of  which  bore  the  stamps  of  banks 
in  San  Francisco.    This  may  all  have  been  known  to  the  defend- 
ant.   Another  check  for  $400  had  not,  at  the  time  of  the  trial, 
been  presented  for  payment.     It  was  stipulated  that  Sing  Lee 
had  $4,900  on  deposit  in  a  San  Francisco  bank.     The  money 
found  in  his  room  after  his  death  amounted  to  about  $200.  What 
other  money  he  may  have  had,  if  any,  is  not  shown.  Apparently, 
a  robber  could  have  taken  the  change  found  in  the  cigar  box  on 
the  table,  and  the  roll  of  bills  on  the  bed,  if  discovered.    On  the 
other  hand,  the  murderer  may,  in  his  flight,  have  dropped  the 
package,  or  left  it  for  the  purpose  of  concealing  the  real  motive 
of  the  crime;  but  this,  of  course,  is  mere  conjecture.     It  is 
hardly  probable  that  deceased  placed  the  roll  of  bills  on  the  bed 
where  it  was  found  on  the  day  following  his  death.    It  is  much 
more  probable  that  someone  who  knew  where  deceased  kept  his 
money  abstracted  it  and  dropped  it  on  the  bed.    The  absence  of  a 
motive  for  taking  the  life  of  deceased  is  not  necessarily  shown  by 
the  fact  that  not  all  of  his  money  was  taken. 

III.     The   theory    of   suicide    is   also    ad- 

^  dde^M^defenM.    ^^'^^^^^   ^7   counscl    for   appellant.     The    bul- 
let   entered    the    head    near    the    left    temple, 
pursuing  a  course  somewhat  downward.     The  evidence  shows 
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that  Sing  Lee  was  right-handed,  and  it  would  have  been  difficult, 
if  not  impossible,  for  him  to  have  inflicted  the  injury  upon  him- 
self. The  medical  testimony  offered  was  to  the  effect  that  death 
instantaneously  followed  the  infliction  of  the  wound.  It  would 
have  been  a  physical  impossibility  for  deceased,  after  discharging 
the  contents  of  the  pistol  into  his  left  temple,  to  have  drawn 
the  covers  over  his  shoulders  and  tucked  them  under  his  chin. 
Both  arms  were  lying  on  his  body,  underneath  the  bed  covering. 
There  is  no  plausible  theory  upon  which  the  claim  of  suicide  can 
rest,  iivery  reasonable  inference  to  be  drawn  from  the  circum- 
stances surrounding  the  tragedy  goes  to  sustain  the  charge  of 
murder. 

IV.  From  what  is  said  above,  it  is  unnecessary  to  give 
separate  consideration  to  appellant's  contention  that  the  verdict 
is  not  sustained  by  the  evidence,  even  if  it  were  conceded  that  we 
can,  upon  the  record  before  us,  review  the  facts  for  the  purpose 
of  passing  upon  the  sufficiency  thereof. 

We  therefore  arrive  at  the  conclusion  that  defendant  had  a 
fair  trial,  and  that  no  reversible  error  is  shown;  and  the  judg- 
ment of  the  court  below  is — Affirmed. 

Ladd,  Evans,  and  Preston,  JJ.,  concur. 

Salinger,  J.  (dissenting).  While  I  do  assert  that,  at  times, 
the  court  indulges  in  logical  deduction  from  a  false  premise,  it 
is  not  accurate  to  say  the  disagreement  between  us  is  merely  a 
difference  of  opinion  as  to  premise.  Roughly  stated,  I  am  dis- 
senting because:  (1)  The  majority  creates  premises  by  means 
of  usurping  the  functions  of  a  jury;  (2)  argues  from  premises 
which  the  verdict  returned  and  sustained  here  has  destroyed; 
(3)  because  conclusions  are  reached  from  even  these  premises 
where  logic  demands  the  opposite  conclusion;  (4)  because  the 
majority  enters  into  review  de  novo,  where  it  should  limit  itself 
to  such  appellate  review  as  governs  in  the  review  of  verdicts; 
(5)  because  the  majority  opinion  disregards  the  reasonable  doubt 
statute  and  the  decisions  in  this  court  which  give  that  statute 
effect;  (6)  because  decisions  relied  on  to  support  the  majority 
militate  against  its  holding;  and  (7)  because  the  single  decision 
in  this  court  which  does  support  the  majority  is  in  itself  not  sup- 
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ported  by  the  support  such  decision  claims,  is  contrary  to  the 
great  weight  of  authority  here  and  elsewhere,  and  is,  if  it  be 
assomed  to  be  well  decided,  inapplicable  here.  These  grounds 
for  dissent  logically  divide  into  two  main  heads:  (1)  The 
negative  argument  that  the  aflRrmance  is  badly  supported,  even 
if  there  be  sound  reasons  for  afiSrming;  (2)  the  afBrmative  argu- 
ment that  the  conclusions  reached  by  the  court  are,  in  fact,  un- 
sound, and  that  the  record  and  the  law  demand  a  reversal.  I 
shall  deal  with  the  negative  argument  first,  and  do  so  fully 
realizing  that,  though  a  decision  be  badly  reasoned  or  ineffec- 
tively supported,  it  may  yet  be  a  correct  decision, — ^another  way 
of  saying  that  one  may  concur  in  a  result,  and  make  no  objection 
save  that  the  method  of  reaching  the  result  should  not  b.e  spread 
in  a  decision  which  will  be  used  as  a  precedent.  It  is  not  amiss 
to  add  that  a  negative  argument  may  sometimes  support  an 
affirmative  attack.  That  is  to  say,  if  the  reasons  advanced  in 
support  of  a  decision  seem  to  exhaust  th«  field,  seem  to  make  all 
the  argum.ent  that  can  be  made  in  support,  and  yet  are  each  and 
all  untenable,  this  will  be  some  evidence  that  sound  reasoning 
prohibits  the  conclusion  arrived  at.  With  these  preliminaries 
stated,  I  proceed  to  exhaust  what  I  have  termed  the  negative 
argument. 

I.  The  trial  court  refused  to  instruct  that  the  verdict  must 
be  either  murder  in  the  first  degree  or  acquittal.  It  also  re- 
fused to  submit  manslaughter.  Appellant  complains  of  both 
refusals.  The  majority  sustains  both  refusals.  I  concur  in 
sustaining  the  one  refusal,  but  am  of  opinion  it  was  error  not 
to  submit  manslaughter.  My  concurrence  is  not  based  on  any 
reason  advanced  by  the  majority,  because  I  hold  that  the  rea- 
sons which  it  does  advance  are  reasons  against  its  conclusion. 
The  majority  sustains  the  submission  of  murder  in  the  second 
degree  on  the  ground  that  the  evidence  of  malice  aforethought 
and  premeditation  is  conclusive.  I  agree  that  it  was  right  to 
submit  degrees  below  the  first,  but  do  so  on  the  ground  that 
the  evidence  of  malice  aforethought  and  premeditation  is  not 
conclusive,  and  contend  that  that  is  the  true  reason,  and  that 
the  reason  advanced  by  the  majority  is  a  reason  for  reversing, 
instead  of  aflSrming.  Cases  of  which  State  v.  Bertoch,  112  Iowa 
195,  is  typical  hold  that  if,  under  the  evidence,  the  verdict  should 
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be  either  murder  in  the  first  degree  or  acquittal,  it  is  error  to 
submit  any  lower  degree.  A  long  line  of  decisions  which  begin 
with  State  v.  Mohan,  68  Iowa  304,  307,  308,  which  includes 
State  V,  Brooks,  181  Iowa  874,  at  880,  and  of  which,  at  this  writ- 
ing, State  V,  Dimmitt,  184  Iowa  870,  is  the  last,  rule  that  it  is 
not  error  to  submit  lower  degrees  unless  it  can  be  said,  as  matter 
of  law,  that  the  evidence  of  malice  aforethought  and  premedita- 
tion is  conclusive.  The  majority  does  not  disturb  any  of  these 
decisions.  As  said,  they  hold  that  the  conclusive  evidence  of 
murder  in  the  first  degree  is  a  reason  for  reversing  because  a 
lower  degree  was  submitted.  The  court  finds  the  evidence  to  be 
in  that  state,  and  then  proceeds  to  do  the  opposite  of  what  these 
cases  and  this  state  of  the  evidence  demand.  But  despite  the  un- 
sound reason  assigned  for  it,  the  court  below  should  be  sus- 
tained in  having  submitted  murder  in  the  second  degree.  Now, 
in  sustaining  the  refusal  to  submit  manslaughter,  the  majority 
is  scarcely  consistent.  Having  held  that  murder  in  the  second 
degree  should  be  submitted,  despite  the  fact  that  the  evidence 
of  murder  in  the  first  degree  is  conclusive,  it  should  hold  that 
such  conclusiveness  is  no  bar  to  submitting  manslaughter,  which 
is  as  much  a  degree  of  homicide  as  is  murder  in  the  second  de- 
gree. Oordon  v.  State,  3  Iowa  410.  (But  of  this  more  in  an- 
other connection.)  Once  hold  that,  though  the  evidence  of  the 
first  degree  be  conclusive,  it  is  proper  to  submit  any  lower  degree, 
and  it  follows  that  all  degrees  of  homicide  must  be  submitted. 
If,  on  the  other  hand,  the  court  is  mistaken  in  holding  that  the 
evidence  of  malice  and  premeditation  is  conclusive,  that  weak- 
ness demands  the  submission  of  one  lower  degree  precisely  as 
much  as  it  does  the  submission  of  any  other.  Logic  may  demand 
either  that  no  lower  or  all  lower  degrees  of  homicide  be  sub- 
mitted. But  logic  affords  no  halfway  house,  and  in  no  state  of 
the  evidence  is  it  justified  to  sustain  the  submission  of  murder 
in  the  second  degree  and  also  the  refusal  to  submit  manslaughter. 
There  is  one  declaration  in  the  opinion  which  seems  to  challenge 
this  self-evident  proposition,  and  that  statement  is  a  most  re- 
markable illustration  of  how  far  one  may  be  driven  when  he  once 
departs  from  true  logic.  That  declaration  is  that,  whenever 
submission  of  second  degree  is  justified,  that  fact  alone  proves 
that  the  submission  of  manslaughter  is  iwt  justified.  Conceivably, 
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there  might  be  a  case  wherein  submitting  second  degree  was,  and 
submitting  manslaughter  was  not,  justified.  But  how  can  the 
naked  fact  that  submitting  the  second  degree  is  justified  of  itself 
prove  that  manslaughter  ought  not  to  be  submitted  ? 

II,  I  repeat  that,  on  the  reasoning  upon  which  the  court 
sustains  the  submission  of  murder  in  the  second  degree,  it  is 
illogical  also  to  sustain  the  declination  to  submit  manslaughter. 
But  I  concede  also  that,  notwithstanding  this  flaw  in  consistency, 
the  majority  is  right  in  holding  it  was  proper  not  to  submit 
manslaughter,  provided  one  reason  assigned  by  it  for  so  holding 
is  an  available  premise.  While  its  holding  that  proof  of  premedi- 
tation and  malice  aforethought  is  a  reason  for  submitting  murder 
in  the  second  degree  is  unsound,  conclusive  evidence  of  malice 
aforethought  and  premeditation  is  a  sound  reason  for  excluding 
manslaughter.  Manslaughter  being  unlawful  killing  without 
malice,  it  necessarily  follows  that,  if  the  evidence  of  malice  afore- 
thought is  conclusive,  a  homicide  caimot  have  been  manslaughter. 

The  major  argument  of  the  majority  is:  (1)  That  it  would 
have  been  a  travesty  to  submit  manslaughter,  because  the  evi- 
dence of  premeditation  and  malice  aforethought  is  conclusive; 
and  (2)  that  the  physical  facts  demonstrate  manslaughter  to 
be  impossible.  If  that  be  a  warranted  assertion,  there  is  an  end, 
and  the  majority  is  right.  At  this  point,  then,  the  negative  argu- 
ment against  the  opinion  forces  the  question  of  what  right  the 
majority  has  to  create  this  premise. 

It  is  true  that,  if  the  evidence  of  malice  aforetho]ught  and 
premeditation  be  conclusive,  there  is  no  room  to  find  manslaugh- 
ter. But  where  did  the  majority  get  the  right  to  hold  that  such 
is  the  state  of  the  evidence?  The  appellant  is  not  presenting 
any  such  question,  for  the  verdict  of  murder  in  the  second  de- 
gree has  acquitted  him  of  such  malice  and  of  premeditation. 
The  State  does  not  assert  that  the  evidence  on  these  heads  is 
conclusive.  On  the  contrary,  the  argument  in  its  behalf  insists 
in  the  most  emphatic  way  that  the  evidence  is  such  as  that  the 
trial  court  would  have  erred  if  it  had  limited  the  verdict  to 
murder  in  the  first  degree.  To  begin  with,  then,  the  consider- 
ing premeditation  at  all  is  arbitrary.  Passing  that,  where  does 
the  majority  get  the  right  to  decide  that  the  evidence  of  pre- 
meditation is  conclusive, — ^the  right  to  depart  from  the  settled 
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rules  of  appellate  review,  and  to  pass  de  novo  upon  a  finding 
made  by  the  jury?  Whence  comes  the  right  to  make  a  find- 
ing on  malice  and  on  premeditation,  where  such  question  is  not 
presented  for  decision  ?  Whence  the  right  to  invade  the  province 
of  the  jury  by  making  a  fact  finding,  and  one  which  is  contrary 
to  that  made  by  the  jury  ?  In  the  first  instance  at  least,  it  is  for 
the  jury  to  say  whether  evidence  proves  or  fails  to  prove  any 
fact,  conclusively  {StUwell  v.  StUwell,  186  Iowa  177,  Turner  v. 
Hartford  Fire  Ins,  Co.,  185  Iowa  1363),  and  it  is  for  the  jury, 
and  not  for  the  Supreme  Court,  to  determine  what  degree  of 
murder  is  proved.  State  v.  O'Donnell,  176  Iowa  337.  Ordin- 
arily, at  least,  a  verdict  of  murder  in  the  second  degree  is  a  con- 
clusive adjudication  that  both  malice  aforethought  and  premedi- 
tation are  wanting.  State  v.  Perigo,  80  Iowa  37,  at  44;  State  v. 
Row,  81  Iowa  138,  at  153 ;  State  v.  Peters,  56  Iowa  263 ;  State  v. 
Barkley,  129  Iowa  484;  State  v.  Brooks,  181  Iowa  874,  at  882. 
There  is  but  one  rightful  way  in  which  to  obtain  premeditation 
as  the  basis  for  any  argument,  and  that  is  by  means  of  a  right- 
ful finding  by  this  court  that  the  verdict  is  purely  captious.  The 
majority  recognizes  this  to  be  so,  and  therefore  asserts  that  the 
verdict  is  captious,  is  an  undue  act  of  mercy,  and  is  against 
conclusive  evidence  of  premeditation  and  malice  aforethought. 
But  does  the  record  sustain  such  an  assertion?  Instead  of  do- 
ing that,  it  leaves  no  reasonable  doubt  that  the  verdict  is  binding 
because  it  is  not  captious;  because,  beyond  all  reasonable  ques- 
tion, the  evidence  is  such  as  that  the  jury  was  fully  within  its 
rights  in  finding  either  that  there  was  or  that  there  was  not  pre- 
meditation and  malice  aforethought.  If  that  be  so,  this  court 
has  no  right  to  disregard  the  verdict,  and  therefore  no  right  to 
argue  from  the  existence  of  premeditation  and  malice  afore- 
thought as  a  premise. 

The  three  main  heads  upon  which  the  argument  of  the  ma- 
jority proceeds  in  asserting  captiousness  are:  (1)  The  verdict 
is  captious  because,  if  there  was  no  premeditation,  then  there 
was  no  justification  for  finding  guilt  at  all;  (2)  it  is  conclusively 
shown  defendant  falsely  asserted  Sing  was  sick,  in  order  to 
make  the  subsequent  death  appear  to  be  a  suicide;  and  (3)  is 
captious  because  defendant  manufactured  an  alibi. 

a.    The  verdict  is  not  captious  on  the  first  ground.    There 
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was  such  evidence  of  admissions  and  of  conduct  subsequent  to 
the  death  of  Sing  as  that  a  jury  could,  without  being  captious, 
find  that,  though  the  killing  was  not  done  on  premeditation  and 
with  malice  aforethought,  yet  it  was  done  by  the  defendant. 

b.  It  is  not  conclusively  shown  that  defendant  falsely  pre- 
tended to  believe  that  Sing  was  sick,  and  the  jury  could  find  that 
he  believed  what  he  said  to  be  true.  While  witnesses  say  they 
never  heard  Sing  make  general  complaints,  or  never  heard  him 
cough,  and  the  like,  it  appears,  on  the  other  hand,  that  the  work- 
ing habits  of  Sing  would  tend  to  make  him  sick,  and  that,  for  17 
years,  his  sleeping  room  was  without  ventilation  and  without 
sonlight.  Moreover,  there  is  positive  testimony  that  Sing  him- 
self declared,  **Me  no  good,  me  sick,  me  no  good  any  more;" 
that  he  said,  in  the  fall  of  1914  or  1915,  he  ** wasn't  any  good  any 
more  for  a  month  or  so;"  and  that  he  ''was  poorly,  and  laid  off 
three  weeks  or  a  month."  Manifestly,  the  jury  was  not  captious 
if  it  found  that  the  declarations  of  defendant  as  to  the  sickness 
of  Sing  were  honestly  made,  and  did  not  tend  to  show  premedi- 
tation. 

c.  Another  reason  why  there  is  no  right  to  hold  the  verdict 
was  captious  is  that  evidence  tending  to  prove  acts  relied  upon 
to  show  premeditation  is  either  in  such  state  as  to  leave  it  an 
open  question  as  to  whether  the  acts  occurred  before  or  after  the 
homicide,  or  else  make  plain  that  they  were  done  afterwards. 
(Lyle,  Calkins,  Mrs.  Black,  Alpin,  Smith,  Lough,  and  Miller). 
Manifestly,  a  jury  was  not  v  captious  in  declining  to  treat  acts 
after  the  homicide  as  showing  premeditation  to  commit  it. 

2-a 

There  is  much  testimony  which  tends  to  show  that  some 
Chinaman  was  about  Nevada  and  Ames  before  the  commission  of 
the  homicide,  at  a  time  when  defendant  claimed  to  have  been  in 
Chicago.  In  fewer  words,  if  the  Chinaman  thus  seen  was  the 
defendant,  there  is  evidence  of  premeditation,  because  evidence 
of  an  attempt  to  manufacture  a  false  alibi.  But,  manifestly,  all 
this  can  be  no  evidence  of  premeditation  if  the  jury  could,  in 
reason,  find  it  was  not  shown  beyond  a  reasonable  doubt  that  the 
defendant  was  the  man  seen.    To  be  sure,  the  majority  becomes 
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a  jury  at  this  point,  and  finds  for  itself  that  defendant  was  the 
man,  and  that,  therefore,  the  evidence  of  premeditation  is  con- 
clusive, and  does  exclude  manslaughter.  It  is  not  the  province 
of  the  court  to  make  this  finding.  The  sole  question  is  whether 
the  jury  was  captious  in  finding  that  defendant  was  not  the  man 
seen.  It  does  not  matter  what  the  members  of  this  court  think 
on  this  point.  The  vital  question  is  what  the  jury  had  the 
right  to  think.  If  it  could  reasonably  have  a  doubt  as  to  the 
identification,  then  its  refusal  to  find  premeditation  may  not  be 
disturbed  here.  I  assert  with  all  confidence  that  no  reasonable 
mind  can  find  that  the  jury  had  no  right  to  hold  against  the  suf- 
ficiency of  the  identification.  A  careful  analysis  of  the  testimony 
shows  this : 

a.  Some  of  the  witnesses  disclose  that  there  was  nothing 
about  the  man  seen  to  impress  his  identity  upon  them.  For 
instance,  they  are  not  fortified  because  the  sight  of  a  Chinaman 
was  a  rarity,  for  they  say  they  had  frequently  seen  Chinamen. 
Others  declare  squarely  that  they  know  of  no  peculiarity  other 
than  such  as  is  common  to  all  Chinamen.  Among  these  are 
Mrs.  Smith,  Mrs.  Black,  and  Miss  Calkins.  Others  say  that 
to  them  all  Chinamen  have  the  like  general  appearance.  Among 
these  are  Alpin  and  Smith. 

b.  Another  class  is  simply  arbitrary,  and  declines  to  give 
any  foundation  for  the  identification  except  some  such  answer  as 
**0h,  I  just  remember' '  (Simpson).  Mrs.  Smith  was  asked  to 
close  her  eyes  and  describe  the  man  she  had  seen  in  the  past,  and 
answered,  **I  don't  remember  how  he  looked  at  that  time;" 
and  yet  insisted  that  defendant  was  the  man  seen  by  her.  Miss 
Calkins,  after  struggling  to  give  reasons  for  remembering,  fin- 
ally placed  herself  upon  the  claim  that  she  knew  the  man  be- 
cause '*I  just  suppose  by  a  sort  of  instinct."  Elliott  said,  **I 
had  a  conclusion  in  my  mind  that  he  was  the  one ; ' '  and  Darling, 
*'He  was  supposed  to  be  the  same  fellow." 

c.  The  conductor  who  positively  identifies  the  defendant 
admitted  having  said,  at  an  earlier  time,  that  all  he  could  say 
was  that  the  man  might  resemble  the  man  on  trial.  He  explained 
having  changed  his  mind  because,  while  he  had  time  to  sit  down 
and  talk  about  it,  he  was  very  busy  when  he  said  this;  that 
he  made  this  statement  merely  because  he  had  no  time  to  go  into 
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any  details  about  it,  although,  he  said,  he  sat  down  for  several 
minutes  and  talked  about  it.  His  change  of  mind  is  finally  ex- 
plained by  saying  that  he  said  what  he  did  ''so  as  not  to  get 
started  on  any  details;  I  was  busy.'* 

d.  One  class  is  typified  by  the  statement  of  Mrs.  Arm- 
strong: **I  couldn't  and  wouldn't  say  for  sure  that  defendant 
is  the  man  I  saw."  To  like  effect  is  the  testimony  of  Miller  and 
of  Downey. 

e.  Others  who  identify  the  defendant  admit  that  they  had 
seen  people  and  at  first  supposed  them  to  be  friends,  to  learn, 
on  a  little  closer  approach,  that  they  were  in  error  (Black,  El- 
liott, Smith,  and  Lough). 

f.  Those  who  had  special  occasion  to  remember,  because 
they  saw  the  man  for  quite  a  little  time,  and  when  he  acted  pe- 
culiarly, declare  that  they  will  not  and  cannot  say  that  defend- 
ant is  the  man  (Mrs.  Pulus).  Lyle,  who  delivered  a  special  de- 
livery letter  to  the  Chinaman  seen  in  Story  County  before  the 
murder, — ^a  link  greatly  relied  on  to  prove  spurious  alibi, — says 
positively  that  defendant  is  not  the  man  to  whom  he  handed  the 
letter,  and  points  out  sharp  differences  in  the  appearance  of  the 
two ;  and  Miller  says  the  man  seen  by  him  did  not  seem  to  be  the 
defendant,  and  that  he  thought  the  man  whom  he  had  seen  was 
younger  and  taller  than  defendant. 

g.  One  witness  saw  the  man  while  the  latter  was  walking 
a  rod  or  two  on  a  dark  platform,  and  saw  him  afterwards  for  a 
mom^ent  in  an  unlighted  vestibule.  The  conductor  who  saw  the 
man  for  just  a  moment  in  a  dark  vestibule  has  so  retentive  a 
memory  that  he  is  unable  to  give  the  number  of  the  house  in 
which  he  resides.    Still  another  had  defective  eyesight. 

h.  Many  of  the  witnesses  had  their  attention  attracted  by 
peculiarity  in  overgarments,  hat  gear,  and  a  smooth-shaven  face. 
These  and  the  other  witnesses  did  not  see  the  defendant  until 
about  a  year  after  seeing  the  Chinaman  about  the  county,  and 
saw  defendant  either  in  jail  or  at  his  trial,  where  he  was  without 
the  garments  and  hat  that  attracted  attention,  and  wore  a 
moustache  and  beard. 

i.  There  was  every  imaginable  discrepancy  on  the  height 
and  weight  of  the  man  seen.  Miss  Calkins  places  him  at  less  than 
5  feet  high,  though  more  than  4  feet  6,  and  says  he  was  some- 
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thing  like  4  feet  8,  and  Smith  supposes  he  was  about  4  feet  6, 
or  somewhere  along  there.  On  the  other  hand,  Thompson  tes- 
tifies that  he  himself  is  5  feet  9,  and  that  the  man  seen  was 
nearly  that  tall;  and  Black,  that  he  was  probably  5  feet  6  or 
5  feet  8.  According  to  Mrs.  Smith,  he  weighed  about  170 
pounds.  According  to  Mrs.  Armstrong,  he  was  heavy;  but 
O'Donnell  testified  he  weighed  but  from  140  to  145  pounds. 

j.  It  must  be  taken  into  consideration,  too,  that  the  jury 
saw  the  defendant,  and  had  the  right  to  find  that  he  so  differed 
from  the  descriptions  given  as  that  he  was  not  the  man  whom 
the  witnesses  had  seen  before  the  murder. 

These  weaknesses  in  the  testimony  on  identification  are  not, 
as  the  majority  seems  to  conceive,  nothing  but  a  means  of  raising 
doubt  as  to  whether  there  was  guilt  at  all.  If  this  evidence  be 
weak  and  doubtful,  it  justified  the  jury  in  finding,  as  it  did, 
that  there  was  no  premeditation,  because  it  was  doubtful  whether 
the'  acts  tending  to  show  premeditation  were  done  by  the  de- 
fendant. 

What  it  all  comes  to  is  that,  though  the  presence  of  malice 
aforethought  and  premeditation  would  justify  refusal  to  submit 
manslaughter,  the  majority  has  no  right  to  use  such  a  premise, 
because  the  verdict  of  the  jury  has  destroyed  the  premise. 

2-b 

The  conditions  under  which  a  homicide  may  be  manslaughter 
are  thoroughly  weU  settled  in  the  law.  Manslaughter  may  be 
done  by  an  accidental  killing  on  part  of  one  engaged  in  some 
unlawful  act ;  or  by  one  thus  engaged  who  acts  without  malice, 
though  he  inflict  the  injury  intentionally  {State  v.  Abarr,  39 
Iowa  185) ;  or  by  the  careless  and  negligent  use  of  a  dangerous 
weapon  (State  v,  Warner,  157  Iowa  111,  State  v.  Hardie,  47 
Iowa  647) ;  by  accidentally  pointing  a  weapon  into  the  range, 
and  then  firing  the  same  off  recklessly  or  heedlessly  (State  v. 
Varice,  17  Iowa  138) ;  and  by  a  killing  on  sudden  quarrel  or  in 
passion.  Whence  comes  the  right  of  the  majority  to  declare  that 
it  was  right  not  to  submit  manslaughter  because  the  killing 
could  not  have  been  done  under  any  of  the  conditions  which  the 
law  makes  manslaughter?  Orant  it  is  conclusively  shown  that 
the  lethal  wounds  were  not  self-inflicted.    Grant,  for  the  sake  of 
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argument,  that  no  powder  marks  were  observed.  But  how  does 
that  establish  that  manslaughter  is  an  impossibility?  Surely, 
deaths  not  due  to  suicide  have  been  effected  by  manslaughter. 
The  absence  of  powder  marks  shows  that  the  assailant  was  not 
close  to  his  victim.  But  may  not  manslaughter  be  done  by  a 
shot  fired  at  a  distance  sufficient  to  prevent  powder  marks  f  The 
jury  could  doubt  whether  the  revolver  found  at  the  bedside 
was  shown  to  be  the  property  of  the  defendant.  If  it  was  his 
projwrty,  it  could  find  a  failure  to  prove  that  it  was  used,  be- 
cause, while  the  size  of  the  revolver  is  shown,  there  is  no  evidence 
of  the  sized  bullet  that  made  the  wounds.  But  suppose  defend- 
ant did  own  and  use  the  revolver.  Has  not  often  manslaughter 
been  done  when  it  was  conceded  that  the  assailant  used  his  own 
weapon!  The  main  argument  for  declaring  that  manslaughter 
must  be  found  to  be  an  impossibility  is  that  witnesses  found 
Sing  lying  in  such  fashion  as  to  exclude  the  idea  that  there  had 
been  any  struggle.  But  the  testimony  does  not  exclude  that 
others  may  have  been  in  the  room  before  the  witnesses  who 
testified  to  the  position  of  the  decedent.  Be  that  as  it  may, 
what  authorizes  the  majority  to  say  that  there  may  not  have 
been  a  quarrel,  a  deadly  shot  without  a  struggle,  and  that  there- 
after the  slayer  placed  Sing  upon  his  bed  and  composed  him  into 
the  position  the  witnesses  speak  tof  We  said,  in  State  v.  Rankin, 
150  Iowa  701,  at  706,  that  manslaughter  was  not  necessarily 
excluded,  because  defendant  might  have  taken  the  child  found 
dead  "from  the  foot  of  the  bed  •  •  •  and  put  it  in  the  pillow 
slip,  or  have  placed  it  in  the  comer  of  the  room,  or  even  have 
carried  it  from  the  room  without  killing  it/'  and  that,  while  we 
wiU  not  say  that  any  of  these  things  were  probable,  that  yet 
they  were  possible. 

In  one  word,  it  is  my  opinion  that  the  physical  facts  do  not 
exclude  manslaughter  from  the  fair  consideration  of  a  jury. 

2-c 

Nothing  short  of  the  right  to  find  that  the  evidence  of  mal- 
ice aforethought  and  premeditation  is  conclusive  will  support 
the  majority  opinion.  Manslaughter  should  not  be  excluded, 
even  if  the  jury  is  warranted  in  finding  that  a  higher  offense  was 
committed.    In  many  of  our  decisions,  the  submission  of  man- 
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slaughter  has  been  sustained  although  the  evidence  of  a  higher 
degree  was  exceedingly  strong.  Their  great  number  makes  their 
extended  citation  impracticable.  It  must  suffice  to  say  that,  in 
State  V,  Adams,  155  Iowa  660,  at  662,  State  v.  Murdy,  81  Iowa 
603,  and  State  v.  Penney,  113  Iowa  691,  and  in  which  man- 
slaughter was  held  to  have  been  rightfully  submitted,  the  evi- 
dence tending  to  prove  murder  in  the  higher  degrees  was  much 
more  persuasive  than  that  found  in  this  record.  This  is  most 
emphatically  true  of  State  v.  Hessenius,  165  Iowa  415,  420.  In 
that  case,  there  was  every  reason  for  believing  that  the  defend- 
ant gave  a  false  account  of  the  cause  of  the  death,  and  had  him- 
self brutally  strangled  his  victim.  The  only  warrant  for  sub- 
mitting manslaughter  in  that  case  must  have  been  that  it  was 
merely  '/possible"  that  the  oflfense  was  that. 

2-d 

The  majority  stresses  a  class  of  cases  as  affording  support 
of  conclusions.  But  these  hold  absolutely  nothing  beyond  the 
conceded  rule  that,  whenever  the  evidence  of  a  higher  offense 
is  conclusive,  it  is  not  error  to  refuse  the  submission  of  some 
lower  included  offenses.  The  cases  so  stressed  are  State  v.  King, 
117  Iowa  484,  at  492 ;  State  v.  Dean,  148  Iowa  566 ;  and  State  v. 
Ockij,  165  Iowa  237.  And  there  is  another  class  which  is  usually 
relied  on  for  sustaining  the  exclusion  of  lower  included  of- 
fenses. I  shall  presently  attempt  to  show  that  this  class  fails, 
not  only  to  furnish  support  to  the  majority,  but  is  against  its 
conclusions.  The  cases  in  this  class  proceed  on  a  sound  theory 
which  the  majority  disavows:  to  wit,  that  manslaughter  is  a 
degree  of  homicide — a  proposition  that  no  one  should  dispute. 
As  early  as  Gordon  v.  State,  3  Iowa  410,  at  412,  we  said  that, 
while  homicide  is  the  genus  of  murder,  manslaughter  is  a  species. 
And  over  and  again  have  we  held  that,  under  our  statutes,  all 
criminal  homicides  are  classed  into  the  three  grades  of  offenses 
known  as  murder  in  the  first,  murder  in  the  second  degree,  and 
manslaughter.  As  was  said  in  Commonwealth  v,  Webster,  59 
Mass.  295,  307,  the  true  definition  of  manslaughter  is  that  it  is 
homicide  mitigated,  out  of  tenderness  for  the  frailty  of  human 
nature.  The  cases  I  speak  of  start  with  the  premise  that  man- 
slaughter is  a  degree  of  homicide.    In  each  of  them,  manslaughter 
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was  submitted,  and  as  matter  of  course.  And  as  to  the  ex- 
clusion of  lower  included  offenses,  they  merely  hold  that,  when- 
ever it  appears  that  death  has  resulted,  it  is  not  required  to 
submit,  say,  assault  and  battery  or  simple  assault.  There  are 
some  16  of  these  cases.  They  begin  with  State  v.  Tweedy,  11 
Iowa  350,  at  353,  and  are  very  frequent  at  least  as  late  as  State 
V.  Nott,  168  Iowa  617.  Their  real  holding  is  made  clear,  among 
other  cases,  in  State  v.  Cunningham,  111  Iowa  233,  245;  State 
V.  Sterrett,  80  Iowa  609,  612 ;  State  v.  Bone,  114  Iowa  537,  at 
545;  and  State  v,  Klute,  160  Iowa  170,  at  183.  The  Bone  case 
is  most  illustrative.    It  was  therein  said  that : 

"There  was  no  error  in  failure  to  refer  to  assaults.  If  de- 
fendant was  guilty  of  any  crime,  it  was  either  murder  or  man- 
slaughter," 

They  are  no  authority  for  excluding  manslaughter,  be- 
cause, as  said,  each  of  them  submitted  manslaughter  as  matter 
of  course.  The  most  that  can  be  made  of  them  for  the  majority 
is  that,  where  homicide  is  proved,  it  is  not  required  to  submit 
any  included  offense  below  manslaughter.  These  cases  cannot 
be  strained  into  a  precedent  that,  though  the  weakness  of  the 
evidence  compels  the  submission  of  the  second  degree,  that  yet, 
when  there  is  reasonable  doubt  as  to  whether  murder  in  the 
second  degree  was  done,  that  doubt  will  not  compel  the  submit- 
ting of  manslaughter.  They  are,  in  effect,  precedents  which 
adopt  State  v.  Decklotts,  19  Iowa  447,  a  case  which  declares  with 
emphasis  that  it  is  almost  impossible  to  define  "the  boundaries 
between  murder  and  manslaughter;*'  almost  impossible  to  do 
this  "even  if  the  testimony  be  not  in  conflict." 

2-e 

So  far  as  language  goes,  there  is  one  case,  and  just  one, 
decided  by  this  court  which  supports  the  majority.  It  is  State 
V.  Brawn,  152  Iowa  427,  at  437,  438.  It  repeats  and  affirms  an 
erroneous  statement  made  in  State  v.  White,  45  Iowa  325,  to  the 
effect  that  manslaughter  is  not  a  degree  of  murder,  but  is  a  dis- 
tinct offense.  I  say  emphatically  that  the  White  case  had  no 
occasion  to  speak  to  such  a  point,  and  decided  nothing  except 
that  such  a  crime  as  assault  with  intent  to  commit  manslaughter 
existed.     I  think  I  have  shown  that,   aside  from  being  pure 
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dictum,  it  is  overwhelmingly  settled  against  the  dictum  that 
manslaughter  is  a  degree  of  murder,  and  any  argument  based 
upon  the  contrary  view  is  necessarily  fallacious.  Passing  now 
that  State  v.  Brown  starts  with  this  erroneous  theory  of  law, 
it  is  said  in  that  case : 

**This  court  is  committed  to  the  doctrine  that  it  is  not 
error  to  omit  to  submit  whether  the  accused  is  guilty  of  man- 
slaughter when  there  is  no  testimony  tending  to  reduce  the 
offense,  if  any  there  was,  below  the  grade  of  murder.  *' 

I  shall  presently  attempt  to  show  that  this  is  an  af&rmative 
error;  but  for  the  present,  I  shall  pursue  the  negative  argu- 
ment. The  Brown  case  is  not  only  erroneous  because  it  pro- 
ceeds on  the. basis  that  manslaughter  is  a  distinct  offense,  but 
it  is  also  erroneous  in  its  claim  that  this  court  is  committed  to 
any  such  doctrine  as  it  asserts.  The  only  Iowa  case  which  it 
cites  in  its  own  support  is  8t<Ue  v.  Cater,  100  Iowa  501.  That 
case  does  not,  in  terms  at  least,  deal  with  the  submission  of 
manslaughter,  and  af&rms  nothing  except  the  conceded  general 
rule  that  no  lower  degree  should  be  submitted  when  the  facts 
show  defendant  is  either  guilty  of  the  crime  charged  or  not 
guilty.  The  Cater  case  may  be  an  argument  for  reversing  be- 
cause the  trial  court  submitted  anything  lower  than  murder  in 
the  first  degree, — and  we  are  declining  to  reverse  on  that 
ground, — but  it  is  not  argument  for  a  refusal  to  submit  man- 
slaughter. Very  great  research  has  failed  to  find  any  Iowa 
case  other  than  State  v.  Brown  which  holds  that  manslaughter 
need  not  be  submitted  where  the  evidence  demands  tlje  submis- 
sion of  murder  in  the  second  degree.  I  think,  too,  that  State  v. 
Johnson,  162  Iowa  597,  by  construction  of  the  Brovm  case,  so 
limits  the  same  as  that  it  is  put  in  the  same  class  with  State  v. 
Moore,  129  Iowa  514,  at  517,  wherein  it  is  ruled  that  whUe,  if 
it  does  not  appear  the  homicide  was  justified,  a  presumption  of 
fact  against  manslaughter  is  raised,  that  yet,  if  there  be  a  failure 
to  prove  malice,  a  conviction  for  manslaughter  is  justified.  Be 
that  as  it  may,  I  contend  the  Brown  case  has  no  support  in  our 
own  decisions.  It  is,  however,  true  that  a  divided  court  in 
Sparf  V.  United  States,  156  U.  S.  51  (15  Sup.  Ct.  Rep.  273),  and 
Davis  V,  United  States,  165  U.  S.  373  (17  Sup.  Ct.  Rep.  360), 
and  State  v.  Nelson,  91  Minn.  143  (97  N.  W.  652),  do  support 
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Broum's  ease,  in  the  sense  that  they  do  sustain  the  refusal  to 
submit  manslaughter  because  the  state  of  the  evidence  does  not 
justify  its  submission.  But  their  so  holding  fails,  after  all,  to 
support  State  v.  Brown,  because  these  holdings  were  not  made 
under  a  reasonable  doubt  statute,  such  as  we  have,  nor  in  the 
face  of  eases  construing  such  a  statute  as  this  court  has  very 
many  times  construed  the  same. 

To  why  Brown's  case  does  not  control,  even  if  it  were  well 
decided,  I  speak  later. 

I  conclude  that  the  ** negative  arguments"  demonstrate  that 
the  conclusion  of  the  majority  has  no  support. 

Division  2. 

I.  This  brings  us  to  the  question  whether  it  cannot  be 
made  to  appear  affirmatively  that  its  decision  is  erroneous.  It 
would  seem,  in  the  last  analysis,  to  be  the  position  of  the  ma- 
jority that,  if  the  State  fails  to  put  in  affirmative  testimony 
tending  to  prove  manslaughter,  defendant  cannot  demand  the 
submission  of  that  degree  of  homicide  unless  he  himself  puts 
in  affirmative  evidence  tending  to  show  he  is  guilty.  It  would 
seem  to  follow  that  the  court  has  proceeded  to  amend  the  statute, 
as  weU  as  to  disregard  the  decisions  which  affirm  the  statute 
as  written.  Section  5377  of  the  Code  of  1897  provides  that,  if 
there  be  reasonable  doubt  of  the  degree  of  which  the  defendant 
is  -proven  to  be  guilty,  he  shall  be  convicted  of  the  lower  degree 
only.  Since,  as  early  as  4  Coke  47,  there  was  formulated  the 
maxim  that,  if  a  thing  be  not  proved,  it  does  not  exist,  it  would 
seem  to  be  the  plain  meaning  of  the  statute  that  a  lower  degree 
must  be  submitted,  not  because  there  is  affirmative  evidence  of 
it,  but  because  there  is  reason  to  doubt  whether  the  higher  is 
established  by  the  proof.  The  court  is  amending  the  statute 
under  which  reasonable  doubt  of  the  proof  of  the  higher  sub- 
mits the  lower,  by  adding  to  the  statute  that  reasonable  doubt  as 
to  the  evidence  of  a  higher  demands  the  submission  of  a  lower 
degree,  provided,  in  addition  to  this  doubt,  there  be  affirmative 
evidence  tending  to  establish  the  lower  degree. 

Decisions  too  numerous  to  eite  affirm  the  general  proposi- 
tion that  weakness  or  absence  in  the  proof  of  the  next  higher, 
o/oiw,  forces  the  submission  of  the  lower.    One  is  as  good  as  a 
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hundred.  See  State  v,  Bertoch,  112  Iowa  195,  at  201.  We  so 
held  in  State  v.  Smith,  192  Iowa  — .  A  multitude  of  decisions 
declare  that  murder  in  the  second  degree  must  be  sub- 
mittedy  not  because  there  is  aflSrmative  evidence  of  that  de- 
gree, but  because  there  may  be  a  reasonable  doubt  as  to  the 
sufficiency  of  the  evidence  to  prove  murder  in  the  first  degree. 
Such  decisions  are  mere  obedience  to  the  statute.  They  begin  with 
Fonts  V,  State,  4  G.  Greene  500;  they  include  State  v.  Moore, 
129  Iowa  514,  517;  and  are  frequent  as  late  as  State  v,  O'Do^v- 
nell,  176  Iowa  337.  For  that  matter,  nothing  can  be  more  em- 
phatic than  the  concessions  in  the  argument  for  the  State.  It 
declares  that  in  no  possible  case  of  circumstantial  evidence  can 
the  court  refuse  to  submit  murder  in  the  second  degree ;  that,  in 
such  a  case,  it  is  almost  inconceivable  to  have  evidence  that 
makes  it  so  impossible  that  anything  but  murder  in  the  first 
d^ree  was  done  as  to  justify  the  court  in  refusing  to  submit 
the  second  degree.  If,  under  the  statute  and  the  decisions,  it 
needs  no  affirmative  evidence  of  second  degree  murder  to  entitle 
the  defendant  to  go  to  the  jury  upon  it,  if  a  reasonable  doubt 
as  to  the  sufficiency  of  the  evidence  of 'the  higher  degree  of  it- 
self demands  the  submission  of  the  second  degree,  I  am  unable 
to  understand  why  like  doubt,  as  between  murder  in  the  second 
degree  and  manslaughter,  is  not  sufficient  to  demand  the  sub- 
mission of  manslaughter,  unless,  to  the  reasonable  doubt  of  mur- 
der in  the  second  degree,  there  is  added  some  affirmative  evi- 
dence that  the  crime  was  manslaughter. 

As  I  view  it,  we  have,  in  effect,  squarely  held  that  the  rule 
as  between  murder  in  the  first  and  murder  in  the  second  degree 
is,  as  well,  the  rule  between  murder  in  the  second  degree  and 
manslaughter.    In  State  v,  Perigo,  80  Iowa  37,  at  44,  we  said : 

**  There  are  so  many  phases  of  the  testimony  to  justify  that 
result  [to  acquit  of  murder  in  the  second  degree],  and  the  ver- 
dict returned,  that  it  would  have  been  a  grave  error  not  to  have 
instructed  as  to  manslaughter.*' 

And: 

**It  is  enough  to  say  on  this  proposition  that  it  was  possible 
for  the  jury,  after  considering  all  the  testimony,  to  have  a  rea- 
sonable doubt  as  to  defendant's  guilt  of  murder  in  the  second 
degree;  and,  in  that  case,  it  was  their  duty,  as  instructed,  to 
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acquit  him  of  that  charge,  and  then  to  decide  as  to  his  guilt  of 
manslaughter." 

We  said  in  State  v.  Shepherd,  129  Iowa  705,  at  708 : 

**  Whatever  may  be  said  as  to  the  proper  course  to  be  pur- 
sued in  a  case  where  murder  is  charged  to  have  been  committed 
bj  means  of  poison,  we  think  it  must  be  said,  where  the  charge 
is  of  murder  by  lying  in  wait,  or  other  willful,  deliberate,  or 
premeditated  killing,  the  rule  is  that  the  case  must  go  to  the 
jury,  to  find  the  guilt  of  the  defendant  and  the  degree  thereof, 
if  murder,  or  of  the  included  offense,  if  less  than  murder.  In 
other  words,  the  law  recognizes  the  possibility  that,  in  all  such 
eases,  the  offense  may  be  less  than  murder,  and  that  the  jury 
should  be  privileged  to  so  find. ' ' 

One  rea3on  advanced  for  this  holding  was  that : 

''Just  how  and  just  why  the  deed  was  committed  was  open 
to  more  than  one  reasonable  conclusion,  in  view  of  all  the  facts 
and  circumstances  presented.  Accordingly,  the  court  could  n€ft 
say  that,  if  a  conviction  was  to  be  had,  it  should  not  be  for  an 
(^ense  less  than  murder.'' 

There  is  not  a  suggestion  in  either  of  these  cases  that  af- 
finnative  evidence  of  manslaughter  is  needed.  Manifestly,  both 
proceed  on  the  theory  that,  if  it  be  possible  to  be  in  doubt  as  to 
whether  the  higher  degree  of  homicide  has  been  established, 
that  fact,  without  more,  demands  that  manslaughter  must  be 
submitted. 

II.  In  addition  to  cases  which  hold  that  reasonable  doubt, 
without  more,  requires  the  submission  of  manslaughter,  there 
is  a  line  of  cases  which,  unless  there  be  some  sound  avoidance  of 
them,  settle  that  manslaughter  must  be  submitted  if,  in  a  cir- 
cumstantial evidence  case,  it  is  ''possible,"  as  distinguished 
from  being  probable,  that  the  offense  may  have  been  man- 
slaughter. This  has  been  held  where  an  infant  had  been  slain — 
a  case  in  which  there  is  the  least  probability  that  the  elements 
of  manslaughter  were  present.  In  State  v.  Cunningham,  111 
Iowa  233,  at  245,  we  said : 

"The  act  of  killing  was  witnessed  by  no  person.  Whether 
it  was  premeditated  and  deliberate,  or  done  in  a  moment  of 
desperation  or  passion,  is  a  matter  of  inference  only.  In  such 
a  case,  we  think  it  is  wise  to  do  as  the  trial  court  did  here,  sub- 
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mit  every  grade  of  offense  which  would  be  warranted  under  the 
facts  which  might  fairly  be  found." 

In  State  v.  Rankin,  150  Iowa  701,  at  706,  we  said : 

**  There  was  no  direct  evidence  of  violence  to  the  child 
necessarily  sufficient  to  cause  death.  Defendant  might  have 
taken  it  from  the  foot  of  the  bed,  or  have  wrapped  it  with 
clothes  and  put  it  in  the  pillow  slip,  or  have  placed  it  in  the 
comer  of  the  room,  or  even  have  carried  it  from  the  room  with- 
out killing  it.'' 

In  certain  contingencies,  there  was  room  to  find  **that, 
though  defendant  had  seized  the  child  with  unlawful  intent,  he 
may  not  have  terminated  his  life.  We  are  not  saying  that  this 
is  probable,  but  that  it  was  possible,  and  for  this  reason  ike 
court  rightly  submitted  to  the  jury  whether  defendant  by  his 
own  act  took  the  life  of  the  infant,  and,  if  not,  whether  he  merely 
laid  hands  on  it  unlawfully,  thereby  committing  one  of  the  of- 
fenses included  in  the  indictment." 

In  each  of  these  cases,  complaint  was  made  here  because  the 
court  had  submitted  manslaughter.  Therefore,  the  court  was 
called  upon  squarely  to  decide  whether  the  record  justified  the 
submission  of  manslaughter,  and  its  holding  that  the  submission 
was  not  error  was,  therefore,  no  dictum.  Nor  is  the  pronounce- 
ment in  State  v,  Perigo,  80  Iowa  37,  at  44,  a  dictum.  In  other 
words,  if  the  court  had  found  that  the  evidence  did  not  justify 
the  submission  of  manslaughter,  it  might  have  held  that  submit- 
ting it  was  prejudicial,  because  it  distracted  the  attention  of  the 
jury  from  the  matters  that  were  rightly  for  its  investigation. 

These  cases  rule  that  manslaughter  must  be  submitted  if  its 
existence  be  merely  possible,  as  distinguished  from  being  prob- 
able. If  they  may  be  avoided,  it  must  be  because  in  them  the 
question  was  whether  it  was  error  to  have  submitted  man- 
slaughter, while  here  it  is  whether  it  was  error  to  have  refused 
submitting  manslaughter.  I  submit  that  this  difference  is  an 
immaterial  one,  because  this  court  does  not  stop  with  determin- 
ing between  the  parties,  and  because  its  most  important  function 
is  the  making  of  precedents  for  future  guidance.  To  the  func- 
tion of  precedent  making,  the  reasons  for  a  decision  are  more 
vital  than  the  decision  itself.  Were  we  to  hold  that  a  reason 
assigned  by  us  for  affirming  the  submission  of  manslaughter  is 
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irrelevant  on  whether  to  reverse  for  refusing  to  submit  man- 
slaughter, it  would  make  precedent  law  farcical — would  be  to 
adopt  the  legendary  ''quarter  section"  differentiation,  with  a 
vengeance.  When  we  rule  against  an  objection  which  complains 
that  manslaughter  was  submitted,  and  assign  a  reason  for  such 
ruling,  we  of  needs  settle  that,  in  the  stated  circunustances,  man- 
slaughter should  be  submitted.  Can  it  be  possible  that  this  is 
not  a  precedent  which  compels  us  to  reverse  because  the  court 
refused  to  submit  manslaughter  in  the  very  circumstances 
wherein  we  had  held  the  submission  could  not  be  complained  of  1 
Can  it  be  possible  that,  where  we  hold  it  was  right  to  submit 
manslaughter  because  there  was  donbt  as  to  the  higher  degree, 
it  forms  no  precedent  that  it  is  error  to  refuse  the  submission 
of  manslaughter  where  the  same  doubt  is  found  presents  To 
carry  this  to  its  logical  end,  when  we  sustain  the  giving  of  an 
instruction  for  a  stated  reason  on  a  stated  record,  this  would 
not  settle  that  it  is  error  to  refuse  the  like  instruction,  on  the 
same  state  of  the  record.  We  constantly  nse  a  decision  which 
approves  the  giving  of  an  instruction  in  stated  circumstances, 
as  u  precedent  for  holding  it  to  be  error  to  refuse  the  like  in- 
struction in  like  circumstances.  Any  other  practice  would  be 
in  disregard  of  the  self-evident  proposition  that  an  affirmance 
may  be  as  binding  a  precedent  on  a  given  proposition  as  is  a 
reversal  on  the  same  proposition.  Surely,  the  mere  vehicle  of 
pronouncement  caiinot  be  vital. 

III.  Whatever  is  evidence  sending  murder  in  the  second 
degree  to  a  jury  is  almost,  of  necessity,  evidence  upon  which 
manslaughter  can  be  found.  In  State  v.  Decklotts,  19  Iowa  447, 
at  455,  Mr.  Justice  Dillon  said: 

'*It  is  not  a  little  difficult,  frequently,  even  where  the  testi- 
mony is  not  conflicting,  to  determine  what  shall  be  considered 
murder  or  manslaughter.  •  •  •  The  boundaries  between 
murder  and  manslaughter  cannot  always  be  distinctly  ascer- 
tained and  traced.  The  rules  of  law  are  plain,  but  their  appli- 
cation difficult." 

Cases  such  as  State  v.  Perigo,  80  Iowa  37,  at  44,  and  the 
Cunningham  case  and  the  Rankin  case  and  State  v.  Shepherd, 
while  they  declare  specific  rules,  also  involve  recognition  of  the 
fact  that  inherently  evidence  of  either  is  evidence  of  both.    They 
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recognize,  as  to  the  bouncjary  line  between  murder  in  the  second 
degree  and  manslaughter,  what  the  attorney  general  t^oncedes 
and  urges  with  reference  to  excluding  murder  in  the  second  de- 
gree. They  hold,  in  effect,  that  it  is  almost  impossible  to 
imagine  a  case  where  the  evidence  justifies  submitting  murder 
in  the  second  degree  and  also  justifies  the  refusal  to  submit 
manslaughter. 

lY.  I  have  elsewhere  given  my  reasons  for  contending  that 
State  V.  Brown  should  not  be  followed.  But  assume  that  that 
case  is  well  decided ;  assume  that  manslaughter  need  not  be  sub- 
mitted unless  there  be  some  evidence  upon  which  it  can  be,  in 
reason,  found  that  manslaughter  was  committed.  And  yet  all 
these  concessions  do  not  control  this  case,  because  neither  the 
Brown  case  nor  its  support  pretend  to  define  what  shall  be 
deemed  to  be  such  aflBrmative  evidence.  On  the  contrary, 
Brown's  case  but  holds  that  speculation  as  to  what  may  have 
happened  is  not  to  be  permitted,  where  **the  record  is  void  of 
any  evidence,  circumstantial  or  otherwise,  even  tending  to  indi- 
cate that  the  killing  was  otherwise  than  intended  and  premed- 
itated." There  is  not  an  intimation  as  to  what  circumstances 
or  fact  inferences  may  constitute  the  affirmative  evidence  that 
forces  the  submission  of  manslaughter.  For  instance,  it  is  not 
said  that,  if  the  jury  may  find  there  is  no  motive,  that  such  fact 
does  not  afford  a  basis  upon  which  the  jury  may  find  that  malice 
was  absent,  and  therefore  that,  though  homicide  was  committed, 
it  was  manslaughter.  And  I  shall  presently  attempt  to  show 
that  absence  of  motive  should  be  treated  as  ^'affirmative  evi- 
dence'' of  want  of  malice.  Of  course,  one  may  be  found  guilty, 
''even  if  no  motive  has  been  proved.'*  State  v.  Bone,  114  Iowa 
537,  at  544 ;  State  v.  Whitbeck,  145  Iowa  29 ;  State  v.  Soling,  177 
Iowa  552,  at  561.  But  that  is  beside  the  mark.  The  question 
here  is  not  whether  the  State  has  failed  to  prove  a  case  because 
it  has  failed  to  prove  a  motive.  It  is  whether  absence  of  motive 
is  any  evidence  of  lack  of  malice.  Under  the  evidence,  others 
had  as  much  motive  as  defendant  can  possibly  have  had;  and 
as  to  him  it  appears  affirmatively  that  he  had  none.  The  rela- 
tions between  him  and  Sing  were  friendly.  Defendant  had 
nothing  to  gain  by  Sing's  death,  and  no  reason  to  believe  he 
could  gain  anything  by  it.    I  have  no  quarrel  with  the  state- 
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ment  of  the  majority  that,  despite  this  state  of  the  evidence,  the 
jury  might  have  found  an  adequate  motive.  In  turn,  it  ought 
to  be  conceded  the  jury  could  find  defendant  had  no  motive, 
and  I  address  myself  to  what  should  be  held,  where  a  jury 
could  find  either  that  there  was  or  that  there  was  not  a  motive ; 
to  whether  there  is  not  a  jury  question  as  to  manslaughter,  where 
either  presence  or  absence  of  motive  can  be  found.  The  very 
cases  that  rule  that  failure  to  prove  motive  does  not  necessarily 
demand  an  acquittal  hold  that  its  absence  is  ''a  strong  argu- 
ment for  the  defense/'  State  v.  SuUng,  177  Iowa  552,  at  561. 
In  State  v.  Whitbeek,  145  Iowa  29,  at  43,  it  is  held  that,  while 
there  may  be  a  conviction  though  no  motive  is  shown,  the  ab- 
sence of  motive  may  justify  the  jury  in  finding  that  defendant 
is  not  guilty.  In  logic,  it  is  inevitable  that  the  absence  of  mo- 
tive may,  as  well,  convince  that  there  was  no  malice.  In  State 
V.  Peffers,  80  Iowa  580,  we  clearly  recognize  that  the  absence  of 
motive  may  require  a  submission  of  manslaughter,  because  we 
hold  that,  though  the  evidence  of  a  motive  to  injure  deceased  and 
of  premeditation  is  not  strong,  it  was  enough  to  sustain  a  verdict 
of  manslaughter. 

If  afiSrmative  evidence  be  necessary  to  justify  the  submission 
of  manslaughter,  the  fact  that  a  jury  may  reasonably  find  there 
was  no  motive  urging  defendant  to  kill  is,  at  least  in  a  case  of 
purely  circumstantial  evidence,  such  **afl5rmative  evidence.''  In 
such  case,  all  the  findings  rest  on  so-called  presumptions,  and 
upon  inferences  that  create  fact  arguments.  When,  in  such 
case,  a  jury  finds,  or  may  find,  there  was  no  motive,  this  justi- 
fies a  finding  that  there  was  no  malice.  Such  inference  is  jus- 
tified; because,  according  to  common  experience,  all  homicides 
prompted  by  malice  usually  are  prompted  by  a  motive.  It  is 
so  much  common  knowledge  that  motive  is  wanting  only  in 
homicides  caused  by  recklessness  or  heat  of  blood  as  that  an 
apparent  lack  of  motive  is,  as  seen,  considered  evidence  that  the 
one  who  lacked  the  motive  did  not  kill.  This  is  so  much  matter 
of  common  experience  and  knowledge  as  that  the  absence  of  such 
motive  would  be  evidence  to  sustain  a  claim  of  mental  irre- 
sponsibility. In  one  word,  if  the  jury  could  find  there  was  no 
motive,  it  could  find  that,  though  defendant  did  the  killing,  he 
was  not  actuated  by  malice.     The  inability  to  find  motive  is 
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''affirmative  evidence"  from  which  absence  of  malice  can  be 
deduced.  And,  as  said  in  Stevenson  v.  United  States,  162  U.  S. 
313  (16  Sup.  Ct.  Rep.  839),  if  there  be  any  evidence  that  malice 
is  absent,  an  instruction  submitting  manslaughter  is.  demanded. 
In  effect,  we  have  held  as  much ;  for  it  is  ruled,  in  Staie  v.  Moore, 
129  Iowa  514,  at  517,  that,  if  it  does  not  appear  the  homicide 
was  justified  or  committed  on  lawful  excuse,  then,  if  proof  of 
malice  also  fails,  there  may  be  a  conviction  of  manslaughter. 

The  state  of  the  record  as  to  motive  was  alone  sufficient  to 
require  the  submission  of  n^janslaughter. 

If  a  case  be  conceivable  in  which  it  would  be  justifiable 
arbitrarily  to  tear  elementary  law  from  its  deep-laid  foundar 
tions,  it  should  be  done  in  aid  of  liberty.  If  conceivably  there 
may  be  a  case  which  would  justify  the  straining  of  elementary 
and  salutary  law,  it  should  not  be  a  strain  in  aid  of  keeping  a 
human  being  in  a  felon's  cell  for  life. 

I  am  authorized  to  say  that  Weaver,  C.  J.,  concurs  in  this 
dissent. 


Henry  Stevens,  Guardian,  Appellee,  v.  John  Pels  et  al., 

Appellants. 

JXTDGICBNT:      Conclusiveness — ^Election    for    Incompetent    Surviving 

1  Spouse.  One  who  applies  for  and  secures  from  the  court  an  order 
to  the  effect  that  an  incompetent  surviving  spouse  shall  take  a  dis- 
tributive share,  instead  of  a  life  estate  under  the  will,  may  not 
thereafter  question  the  legality  or  correctness  of  such  election.  (Sec. 
3376,  Code  Supp.,  1913.) 

WIUiS:    IMstributive  Share  (?)  or  Life  Estate  (?) — ^Election  Relating 

2  Back.  An  election  by  the  court  for  an  incompetent  surviving  8XK>U8e 
establishes  the  status  of  the  widow  in  relation  to  her  husband's 
estate  from  the  date  of  the  testator  *8  death.  (Sec.  3376,  Code  Supp., 
1913.) 

DESCENT  AND  DISTBXBUTION:     Undivided  Distributive  Share— Li- 

3  ability  of  Cotenant  for  Bent.  An  heir  who,  with  the  surviving 
spouse,  is  rightfully  in  possession  of  property  in  which  the  spouse 
has  an  undivided,  distributive  share,  is  not  liable  to  the  spouse  for 

rent,  until  such  share  is  set  off  to  the  spouse. 

TENANCY  IN  COMMON:     LiabiUty  of  Cotenant  for  Bent.    A  tenant 

4  in  common,  in  possession  of  the  undivided  property,  who  in  no  wise 
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denies  the  right  of  his  eotenant  to  also  take  possessioii,  is  not  liable 
for  rent  to  the  tenant  ont  of  possession.  (See  37  G.  A.,  Ch.  27,  for 
new  statute.) 

DESCENT  AND  DI8TBIBXTTION:    Dlstribative  Share— When  Defeated 

5  by  OonversioiL  An  heir  may  not  defeat  the  widow's  application  to 
have  her  distributive  share  set  aside,  by  showing  that  the  widow 
has  converted  to  her  own  use  moneys  and  credits  of  the  estate  in 
excess  of  the  value  of  her  said  share,  unless  he  shows  that  he  had  an 
interest  in  such  moneys  and  credits. 

PAYMENT:    Voluntary  Payments — ^Recovery.    A  tenant  in  common,  in 

6  possession,  who  voluntarily  pays  rent  to  his  eotenant,  also  in  posses- 
sion,  may  not  recover  such  payments  on  the  naked  plea  that  he  did 
not  understand  his  rights. 

DESCENT  AND  DI8TBIBT7nON:     Distributive  Share — Collection  of 

7  Bents — ^Accoimtlng.  A  widow  who  for  many  years  collects  the  rents 
for  the  devised  property,  manifestly  with  the  understanding  on  the 
part  of  herself  and  all  the  heirs  that  she  was  a  life  tenant  of  such 
property,  and  then  has  her  relation  to  the  property  changed  to  that 
of  an  owner  of  an  undivided  distributive  share,  will  be  held  to  have 
sustained  the  latter  relation  to  the  property  from  the  death  of 
testator,  and,  in  the  setting  off  of  the  distributive  share,  must  ac- 
count to  the  heirs  for  such  rents. 

UMITATION  OP  ACTIONS:    Tolling  Statute  by  Inconsistent  Condnct. 

8  A  widow  who  has,  for  17  years,  collected  rents  for  devised  property 
on  the  assumption  that  she  was  entitled  thereto  under  a  life  estate 
therein,  but  who,  thereafter,  on  her  own  application,  was  adjudged 
to  have  taken  an  undivided  distributive  share  in  the  property,  will 
not  be  permitted,  in  an  action  to  set  aside  such  share,  to  interpose 
these  17  years  as  a  bar  to  the  demand  of  the  heirs  that  she  account 
to  them  for  the  rents  collected. 

TENANCY  IN  COMMON:    Tenancy  Implied,  in  Order  to  Avoid  Statute 

9  of  Limitation.  Where  a  widow,  for  more  than  10  years,  continues 
with  the  heirs  in  a  joint  occupancy  of  lands,  without  any  applica- 
tion to  set  apart  her  distributive  share,  equity  will  imply  a  mutual 
agreement  between  her  and  the  heirs  for  a  tenancy  in  common, 
against  which  no  statute  of  limitation  runs. 

PAJtTinON:  Allowable  Connterdaim — ^Accounting  in  Probate.  In  par- 
10  tition  for  the  setting  aside  of  the  distributive  share  of  a  surviving 
wife,  who  was  executrix  of  the  estate,  the  heir  may  interpose  a 
demand  for  a  general  accounting  as  to  all  estate  matters,  including 
an  accounting  for  rents  collected  for  lands  in  which  the  wife  had  no 
distributive  share.     (Sec.  4240^  Code,  1897.) 

Vol.  191  U.— -12 
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DESCENT  AND  DISTBIBUTION:    DlstributiYe  Share— Failure  to  Ac- 

11  coTmt.  The  surviving  wife's  claim  to  a  distributive  share  may  not 
be  defeated  by  the  naked  plea  that  she  has  not  made  an  accounting 
as  executrix. 

PABTITION:    DistribntiYe  Share — ^Establishment  of  Liens.    An  heir,  in 

12  an  action  by  the  surviving  widow  to  have  her  distributive  share 
set  oflf,  may,  under  a  general  prayer  for  equitable  relief,  have  judg- 
ment for  his  interest  in  rents  collected  by  the  widow  as  executrix, 
and  may  have  such  .interest  made  a  lien  on  such  distributive  share. 

'WILLS:    Dlstrlbntive  Share— Accounting  for  Rents.    A  surviving  widow 

13  who  has  acted  as  executrix  of  the  estate  will  be  charged,  in  an. 
action  by  her  to  set  off  her  distributive  share,  not  with  the  amount 
of  the  rental  value  of  the  real  estate,  but  with  the  amount  actually 
collected  by  her,  less  taxes  and  maintenance  charges  imposed  on  her 
by  the  will. 

PABTITION:    Distrlbutiye  Share — Lien  for  Improvements.    Where  the 

14  cost  of  improvements  made  by  the  heir  was  made  a  charge  solely 
against  the  widow's  distributive  share,  held  that  it  should  be  made 
against  the  common  property. 

INTEREST:     When  Nonchargeable  on  Trust  Funds.    Interest,  prior  to 

15  suit  brought,  will  not  be  exacted  on  rents  collected  by  a  surviving 
widow,  which  became  a  trust  fund  in  her  hands,  (1)  when  the  col- 
lections were  made  with  the  full  acquiescence  of  the  heir,  (2)  when 
the  widow  never  traf&cked  therein,  and  (3)  when  the  heir  never 
made  demand  therefor,  until  the  final  accounting. 

DESCENT  AND  DISTBIBUTION:    Distributive  Share  Including  Build- 

16  ings.  A  widow's  distributive  share  will  not  necessarily  be  so  set  off 
as  to  include  the  building,  when  the  record  reveals  the  fact  that 
she  had  allowed  her  strict  stati  tory  ripfht  to  expire  by  lapse  of  time, 
and  was  simply  a  tenant  in  common  with  the  other  heirs,  and  es- 
pecially when  the  widow  dies,  pending  suit,  and  her  heirs  are  sub- 
stituted as  plaintiffs. 

Appeal  from  Carroll  District  Court. — M.  E.  HuTcnisoN,  Judge. 

December  15,  1919. 

Rehearing  Denied  March  17,  1921. 

Suit  to  set  aside  plaintiff's  distributive  share  in  certain 
land  as  surviving  widow,  or  to  award  her  one  third  of  said  land 
by  partition.    Recovery  for  rent  was  also  prayed  as  against  the 
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defendant,  her  cotenant,  and  owner  of  two  thirds  of  such  land. 
There  was  a  decree  for  the  plaintiff  substantially  as  prayed. 
The  defendant  appeals. — Modified,  affirmed,  and  remanded. 

Salinger,  Reynolds  &  Meyers,  for  appellants. 
Chas.  C  Helm^r  and  Lee  &  Robb,  for  appellee. 

Evans,  J. — The  parties  hereto  are  the  same  as  in  In  re 
Estate  of  Stevens,  163  Iowa  364,  and  Pels  v.  Stevens,  187  Iowa 
443.  The  subject-matter  of  the  former  suits  and  of  this  one 
pertains  to  the  property  of  the  estate  of  Gerhard  Johan  Stevens, 
who  died  testate,  August  1,  1894,  leaving  Anna  Mary  Stevens 
as  his  widow  surviving,  and  his  sons,  Henry  and  Herman,  and 
his  daughter,  Mary  Korwes,  and  his  grandson,  John  Pels,  only 
child  of  a  deceased  daughter,  as  his  four  and  only  heirs  at  law 
and  residuary  legatees  of  his  will.  The  estate  consisted  in  the 
main  of  two  farms  and  a  substantial  sum  in  moneys  and  credits. 
One  farm  of  109  acres  was  occupied  as  a  home.  The  other  farm 
of  240  acres  was  occupied  by  tenants.  The  mother  of  Pels  hav- 
ing died  in  his  infancy,  he  was  reared  in  the  home  of  his  grand- 
parents, and  was  a  member  of  the  family  at  the  time  of  his 
grandfather's  death,  being  then  15  years  of  age. 

The  vrill  of  the  testator  gave  to  the  widow  for  life  all  the 
real  estate  and  all  the  personal  property,  including  moneys  and 
credits.  Subject  to  her  life  estate,  it  gave  to  Pels  the  home  farm 
of  109  acres.  No  disposition  was  made  in  terms  of  the  240-acre 
farm,  other  than  giving  a  life  estate  therein  to  the  widow.  Cer- 
tain money  bequests  were  given  to  the  surviving  children,  to  be 
referred  to  later.  The  widow  was  named  executrix,  without 
bond.  Direction  was  made  therein  that  the  son  Henry  aid  his 
mother  in  the  management  of  the  estate.  The  widow  was  not 
versed  in  the  English  language.  She  spoke  and  read  Qerman 
exclusively.  She  took  and  continued  to  hold  possession  of  the 
moneys  and  credits,  and  collected  the  rents  of  the  240-acre  farm 
every  year  until  she  came  under  disability,  in  1911.  During 
this  period  of  time,  she  continued  to  live  with  Pels  upon  the 
home  place.  The  relations  between  her  and  her  children  and 
her  grandson  were  at  all  times  harmonious  and  cordial.    Partly 
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as  a  result  of  this  fact,  no  report  was  ever  filed  by  her  in  the 
probate  court,  and  none  was  ever  demanded  by  any  of  the 
heirs.  These  apparently  harmonious  relations  continued  up  to 
the  time  of  her  disability.  In  1911,  she  became  sick,  and  mentally 
incompetent  to  transact  business.  Thereupon,  by  mutual  con- 
ference of  all  the  heirs,  she  was  taken  to  the  home  of  her  daugh- 
ter, Mary,  who  undertook  to  care  for  her.  This  was  her  fare- 
well to  the  home.  It  also  proved  to  be  the  end  of  the  family 
harmony.  She  died,  pending  this  suit,  and  before  the  trial 
thereof,  in  the  year  1917,  at  98  years  of  age. 

Though  the  widow  had  for  many  years  acted  under  the  will, 
either  in  her  own  right  or  as  executrix  or  both,  she  had  never 
filed  a  formal  election  to  take  under  the  will.  When  disability 
came  upon  her,  she  was  incompetent  to  elect.  Thereupon,  Pels 
brought  an  action  in  court,  wherein  he  alleged  her  incompetency, 
and  alleged  that  it  was  to  her  interest  to  take  under  the  will, 
and  asked  that  the  court  make  an  election  for  her.  The  court 
found  that  she  was  incompetent;  found  also  that  it  was  to  her 
interest  t6  take  under  the  statute;  and  declared  her  election 
accordingly.  In  that  action,  the  widow,  through  her  guardian, 
Henry  Stevens,  took  the  ground  that  she  was  not  required  to 
elect,  because,  under  the  law  in  force  prior  to  1897,  and  at  the 
time  of  the  death  of  the  testator,  the  widow  was  entitled  to 
take  under  the  will  in  addition  to  her  distributive  share,"  unless 
the  terms  of  the  will  indicated  otherwise.  This  contention  in 
her  behalf  was  denied  by  the  court.  It  was  held  therein  that 
she  could  take  only  under  one  right,  to  the  exclusion  of  the  other. 
On  cross-appeals  to  this  court,  the  holding  below  was  affirmed 
by  us.    In  re  Estate  of  Stevens,  163  Iowa  364. 

On  the  trial  of  the  foregoing  case  in  the  court  below,  Pels 
discovered,  for  the  first  time  as  he  alleged,  that,  in  January, 
1902,  on  the  first  day  of  his  majority,  he  had  unwittingly  signed 
a  deed  to  his  two  uncles  and  aunt  of  all  of  his  interest  in  the 
240-acre  farm,  without  any  consideration  or  preceding  agree- 
ment therefor.  He  thereupon  began  an  action  to  set  aside  that 
deed.  This  relief  was  granted  to  him  by  us  on  appeal  to  this 
court.     Pels  v.  Stevens,  187  Iowa  443. 

On  the  same  occasion,  the  widow  conveyed  to  her  children 
her  interest  in  said  240-acre  farm,  in  consideration  of  receiving 
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back  from  them  a  life  lease  thereof.  This  was  the  state  of  the 
title  of  the  240-acre  f arm,  at  the  time  of  the  death  of  the  widow. 
In  1915,  the  widow,  through  her  guardian,  brought  the  present 
action  to  set  aside  her  distributive  share  in  the  109-aere  farm, 
and  to  recover  of  the  defendant  for  the  value  of  rents  for  the 
use  of  the  same.  Later,  she  amended  her  petition,  and  asked 
that  she  be  adjudged  to  be  a  tenant  in  common  with  the  defend- 
ant, and  the  owner  of  the  undivided  one  third  of  said  farm,  and 
that  the  same  be  partitioned,  either  in  kind  or  by  sale  and 
division  of  proceeds.  Before  trial,  her  heirs  were  substituted 
as  parties  plaintiff.  Decree  was  entered  in  their  behalf,  adjudg- 
ing that  they  were  the  owners  of  the  undivided  one  third  of  the 
farm,  and  adjudging  also  that  they  were  entitled  to  have  one 
third  in  value  of  such  farm  set  off  so  as  to  include  the  home- 
stead. Referees  were  appointed  to  so  set  off  one  third  in  value. 
This  is  the  decree  from  which  this  appeal  is  taken. 

In  his  answer  to  the  petition,  the  defendant  pleaded  es- 
toppel. He  averred  that  the  widow  had  appropriated  $15,000 
of  moneys  and  credits  of  the  estate,  and  had  never  in  any  man- 
ner accounted  therefor;  and  that  she  had  thereby  received  her 
full  one-third  share  of  the  estate  in  the  form  of  personal  prop- 
erty; and  that  she  was  estopped  thereby  from  claiming  a  dis- 
tributive share  in  the  real  estate. 

By  a  second  division,  the  defendant  pleaded  estoppel  also 
ux>on  allegations  that  she  appropriated  rents  and  profits  of  the 
real  estate  to  an  extent  greater  in  value  than  her  fee  interest, 
and  that  she  had  never  accounted  therefor.  It  was  prayed, 
therefore,  that  she  be  estopped  from  claiming  her  distributive 
share,  at  least  until  she  had  accounted  for  such  rents. 

The  real  controversy  of  the  case  is  concentrated  upon  the 
pleas  in  estoppel.  The  response  of  the  plaintiff  thereto  is  three- 
fold: (1)  The  statute  of  limitations;  (2)  that  the  plaintiff 
has  the  remedy  of  accounting  in  probate  court;  (3)  that  a  gen- 
eral accounting  as  to  aU  estate  matters  and  as  to  the  rentals  of 
other  lands  is  not  germane  to  the  proposed  partition  of  this  par- 
ticular farm,  and  may  not  properly  be  joined  therewith. 

I.  Though  the  foregoing  are  all  the  estoppels  pleaded,  the 
arg^mnent  for  appellant  bristles  with  reasons  why  the  widow 
should  be  estopped  to  elect  to  take  a  distributive  share,  because 
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she  had  been  in  possession  of  the  estate  as  an 

1.  Judgment:  con-  i  Tn     *  *.  ,         «/^  ■■ 

oiuBiveness:  eiec-    assumed  lite  tenant  for  more  than  20  years,  and 
petent  surviving    had,  therefore,  made  a  practical  election  to  take 

under  the  will.  If  the  question  were  open  and 
untrammeled  by  the  previous  litigation,  the  argument  would  be 
persuasive.  But  the  defendant  instituted  the  proceedings  which 
resulted  in  a  declaration  of  election  for  the  widow  by  the  court. 
Appellant  concedes  that  this  litigation  adjudicated  something. 
As  to  the  scope  of  such  adjudication,  the  concession  is  timid. 
We  incline  to  the  view  that  the  mere  election  by  the  court  for  a 
non  compos  mentis  has  the  same  force  and  efEect  as  a  formal 
election  duly  filed  by  a  person  compos  mentis,  and  no  more.  As 
a  mere  adjudication,  therefore,  this  order  of  the  court  was  quite 
limited  in  scope  and  extent.  Pels  did  not,  in  that  case,  plead  or 
prove  that  the  widow  had  by  her  conduct  elected  to  take  under 
the  will,  or  had  estopped  herself  to  elect  to  take  a  distributive 
share.  He  could  have  pleaded  such  facts  then.  What  he  did 
plead  was  that  the  widow  had  not  elected,  and  that  she  was  now 
incompetent  to  elect.  He  asked  the  court  to  elect  for  her.  True, 
he  asked  the  court  to  make  an  election  for  her  to  take  under 
the  will;  but  this  request  was  based  upon  the  hypothesis  that 
it  was  to  her  interest  to  so  take.  It  was  not  based  upon  any 
claim  that  she  was  bound  by  her  past  conduct  to  so  take.  Upon 
such  pleading,  the  trial  court  found  that  it  was  to  her  interest 
to  take  under  the  statute,  and  declared  the  election  accordingly. 
If  the  widow  could  be  defeated  in  this  proceeding  by  showing 
an  estoppel  by  her  conduct  as  an  assumed  life  tenant  of  the 
estate,  the  same  facts  would  have  stood  in  the  way  of  her  elec- 
tion in  1911  to  take  a  distributive  share.  To  go  into  court  and 
ask  that  the  court  make  an  election  for  the  non  compos,  and 
afterwards  to  assail  such  election  in  subsequent  litigation  on 
the  grounds  here  indicated,  would  be  to  play  fast  and  loose  with 
judicial  proceedings.  We  reach  the  conclusion  that  the  pro- 
ceedings of  1911,  instituted  by  Pels,  and  the  order  of  the  court 
pursuant  thereto,  operate  as  an  estoppel  by  judgment  against 
any  subsequent  claim  that  such  election  was  invalid  or  erroneous. 
In  the  further  discussion,  therefore,  of  the  questions  pre- 
sented herein  for  our  consideration,  we  shall  treat  the  election 
made  in  1911  as  relating  back  to  the  beginning,  and  as  estab- 
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lishing  the  status  of  the  widow  in  her  relation 
utireBhare  (!)  to  her  husband's  estate.  It  should  be  noted 
^!) :  ei^on  re-  here,  also,  that  the  claim  made  on  behalf  of  the 
lating  back.  widow  in  resistance  to  a  demand  for  an  election 

in  1911  was  that  she  was  entitled  to  take  both  under  the  will  and 
imder  the  statute.  It  is  to  be  noted  also  that,  though  the  decision 
on  that  question  was  adverse  to  the  widow,  yet,  on  appeal  to  this 
court,  we  found  the  question  a  close  one.  In  re  Estate  of  Stevens, 
163  Iowa  364.  The  good  faith  of  the  widow,  therefore,  in  assum- 
ing to  claim  in  both  capacities,  must  be  accepted ;  and  this  fact 
has  its  bearing  upon  her  character  as  a  trustee. 

II.  In  awarding  decree  to  the  plaintiif,  the  trial  court 
allowed  recovery  for  one  third  the  rental  value  of  the  premises 
for  five  years  next  preceding,  allowing  to  the  defendant  a  credit 

3  DESCENT  AND      ^^^  ^^  ^^^^  ^^  improvcmeuts  made.    This  seems 
SLXSed^dS*      *^  ^^^^  ^^^  aUowed  on  the  theory  of  quantum 
SbmtJ%f*^w'-**'    ^^'^^^  ^^^  implied   agreement.     The  plaintiflf 
tenant  for  rent,    must  be  regarded  either  as  asking  for  her  dis- 
tributive share  to  be  set  apart  in  kind,  or  as  one  who  has  be- 
come the  owner  of  an  undivided  one  third  of  the  farm  and  co- 
tenant  with  Pels,  asking  partition.     If  the  former,  the  heir  or 
devisee  was  not  liable  to  her  for  rent  until  her  share  was  set 
apart.    If  the  latter,  then,  as  owners  in  common,  each  cotenant 

4  tknakoy  in  ^^^  ^  right  to  occupy  the  entire  premises,  and  to 
ity**5°cotenan?  o^cupy  it  in  commou  and  jointly  with  his  co- 
for  rent.  tenant.  If  a  cotenant  occupy  the  common  prop- 
erty alone,  he  is  within  his  rights.  No  implied  agreement  arises 
that  he  will  compensate  the  nonoccupying  cotenant.  He  may 
agree  to  make  compensation,  and  be,  therefore,  bound  by  his 
agreement.  But  if  he  declines  to  so  agree,  he  cannot  for  such 
reason  be  dispossessed.  Nor  will  the  law  imply  an  agreement 
where  express  agreement  is  refused.  In  this  case,  the  two  co- 
tenants,  grandmother  and  grandson,  did  occupy  the  common 
property  together  affectionately  for  more  than  17  years.  For  a 
period  of  four  years  of  that  time,  perhaps  under  a  misconcep- 
tion of  his  rights,  Pels  agreed  to  pay  rent  to  liis  grandmother, 
at  the  rate  of  $300  a  year.  Having  agreed  to  pay  it,  he  was 
bound  to  pay  it  and  did  pay  it.  Later,  he  stood  upon  his  rights, 
and  declined  to  pay  or  to  agree  to  pay.    In  support  of  this  rent 
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provision  of  the  decree,  the  appellee  cites  authorities  to  this 
proposition : 

'*  Where  one  cotenant  holds  possession  of  real  estate  and 
denies  the  right  of  his  cotenant  therein,  he  becomes  liable  for 
rent  to  his  cotenant  thus  excluded.'' 

The  gist  of  this  proposition  is  that  there  must  be  a  denial 
of  the  right  of  his  cotenant  in  the  property,  in  order  to  entitle 
such  cotenant  to  recover  rental  value  from  the  tenant  in  pos- 
session. Such  denial  would  be  an  ouster.  This  legal  proposition 
is  quite  beside  the  mark  herein.  Pels  did  not  deny  the  right  of 
possession  of  his  cotenant.  He  simply  denied  his  liability  to 
her  for  rent.  They  were  both  in  possession  of  the  common  prop- 
erty. Each  used  it  in  a  manner  suitable  to  his  own  circjimstances 
and  physical  condition,  and  such  use  by  each  was  consistent 
with  the  use  by  the  other.  There  was  no  ouster.  Nor  was  there 
any  ouster  in  1911,  when  the  grandmother  was  taken  to  the 
home  of  her  daughter  for  care.  She  was  thus  removed  for  her 
own  benefit  and  comfort.  Her  right  to  remain  or  to  return  was 
in  no  manner  challenged. 

Upon  this  state  of  facts,  there  was  no  basis  for  any  implied 
agreement  by  the  cotenant  in  actual  possession  to  pay  rental  to 
the  absent  cotenant.  In  such  a  case,  only  an  express  agreement, 
or  the  collection  of  benefits  or  rents  by  the  one  cotenant,  renders 
him  liable  to  the  other.  In  this  respect,  the  decree  as  entered 
was  erroneous.  By  way  of  precaution,  it  may  be  noted  here  that 
recent  legislation  has,  by  Chapter  27,  Acts  of  the  Thirty-seventh 
General  Assembly,  changed  for  the  future  the  rule  here  stated. 

III.  We  come  to  the  first  plea  in  estoppel.  As  already 
indicated,  this  is  based  upon  allegations  that  the  widow  took 
possession  of  all  the  moneys  and  credits,  and  has  never  accounted 
5.  DK80ENT  AND  ^^^  ^^^  samc,  aud  that  the  amounts  thus  re- 
^fu?butive^^'  ceived  amount  in  value  to  more  than  one  third 
feated  by  Ton-®"  ^^  *^®  tcstator's  cstatc.  Whether  by  this  plea 
version.  ^hc  pleader  seeks  to  abate  the  action  until  an 

accounting  be  had,  or  whether  he  asks  that  the  failure  to  ac- 
count shall  be  deemed  a  permanent  and  conclusive  estoppel 
against  the  taking  of  the  distributive  share  in  the  real  estate, 
is  not  clear.  In  this  respect,  the  plea  looks  in  both  directions. 
It  is  put  forward,  also,  that  the  widow  has  no  estate  out  of  which 
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any  sum  due  Pels  could  be  paid,  except  her  alleged  one-third 
interest  in  this  farm.  It  is  true  that  she  has  no  right  to  a  dis- 
tributive share  in  the  240-acre  farm,  because  she  exchanged  that 
with  her  children  for  a  life  estate  in  the  whole.  If  we  should 
find  it  true,  upon  this  record,  that  the  widow  had  possession  of 
moneys  and  credits  unaccounted  for,  a  share  of  which  did  be- 
long to  this  defendant,  we  incline  to  the  view  that  the  arm  of 
equity  is  not  too  short  to  afford  a  remedy.  Nor  do  we  think  that 
the  right  of  the  widow  to  a  partition  is  so  peremptory  and  abso- 
lute that  conditions  of  equity  precedent  may  not  be  imposed 
npon  its  exercise.  The  evidence  shows  that  the  testator  left 
moneys  and  credits  to  an  amount  between  $5,000  and  $6,000. 
These  came  into  the  possession  of  the  widow,  both  as  executrix 
and  as  supposed  life  tenant.  The  defendant  alleged  that  the  sum 
which  came  into  her  hands  was  more  than  $15,000.  He  takes 
the  position  in  argument  that  the  burden  of  disproof  was  on  the 
widow.  On  this  branch  of  the  case,  we  think  that  the  provisions 
of  the  will  quite  eliminated  any  interest  of  the  defendant  in 
these  moneys  and  credits.  Paragraphs  7,  8,  and  9  of  the  will 
were  as  follows : 

**7.  I  give  and  bequeath  to  my  son,  Herman  Stevens,  the 
sum  of  one  thousand  dollars;  to  my  son,  Henry  Stevens,  the 
sum  of  one  thousand  dollars  and  to  my  daughter,  Mary  Eorwes, 
the  sum  of  one  thousand  dollars,  which  said  several  legacies  or 
sum  of  money  I  direct  and  order  to  be  paid  to  the  said  respective 
legatees  within  six  months  after  the  decease  of  my  wife,  Mary 
Stevens. 

"8.  I  give  and  devise  after  the  death  of  my  said  wife,  all 
the  rest,  residue  and  remainder  of  my  moneys  or  notes  to  my 
son,  Herman  Stevens,  to  my  son  Henry  Stevens,  and  to  my 
daughter,  Mary  Korwes,  to  be  equally  divided  between  them, 
share  and  share  alike,  provided  it  shall  so  much  money  be  taken 
to  pay  the  guardian,  Henry  Stevens  (or  whosoever  it  may  be) 
all  the  expenses  for  the  education  of  John  Pels,  my  grandson. . 

"9.  After  each  of  my  three  children,  viz. :  Herman  Stevens, 
Henry  Stevens  and  Mary  Korwes  has  received  two  thousand 
dollars  in  full  of  all  legacies  to  them,  under  this  will,  the  rest 
of  the  money  (if  there  is  any  more  on  hand)  has  to  be  divided 
in  equal  shares  to  my  sons,  Herman,  Henry  and  to  my  daughter. 
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Mary  and  my  grandson,  John  Pels,  and  if  any  of  them  is  de- 
ceased, the  children  of  the  deceased  shall  be  entitled  to  such 
share." 

It  will  be  seen  by  Paragraph  8  that  the  three  children  of 
the  testator  were  made  the  residuary  legatees  of  moneys  and 
credits.  Paragraph  9  is  somewhat  uncertain  in  its  meaning,  but 
might  possibly  be  read  as  a  qualification  of  Paragraph  8.  Tak- 
ing the  three  paragraphs  togetlier.  Paragraph  7  indicates  that 
the  three  children  were  to  receive  $1 ,000  each,  regardless  of  the 
source  from  which  payment  should  be  made ;  Paragraph  8  seems 
to  assume  that  there  would  be  sufficient  moneys  and  credits  to 
pay  the  legatees  of  Paragraph  7  and  a  residue,  such  residue  being 
given  to  the  same  three  children.  Paragraph  9  might  possibly 
be  construed  as  a  limitation  upon  Paragraph  8,  limiting  its  bene- 
fits to  a  maximum  of  $2,000  to  each  legatee.  The  significance 
of  these  paragraphs  of  the  will,  as  so  construed,  is  twofold,  for 
our  present  purpose. 

1.  It  indicates  an  estimate  by  the  testator  of  the  approxi- 
mate amount  of  his  moneys  and  credits  as  being  $6,000.  The 
will  was  executed  only  one  year  prior  to  his  decease.  If  the 
moneys  and  credits  had  been  $6,000,  or  greatly  less,  Paragraph  8 
would  have  carried  them  all,  and  Paragraph  9  would  have  been 
unnecessary.  If  such  moneys  and  credits  had  been  substantially 
greater  than  $6,000,  there  would  have  been  no  occasion  or  like- 
lihood for  Paragraph  8  at  all. 

2.  The  further  significance  is  that,  in  view  of  the  election 
of  the  widow  to  take  a  distributive  share,  the  defendant  Pels 
could  have  no  interest  in  the  moneys  and  credits,  except  in  an 
excess  over  $9,000.  That  is  to  say,  if  there  had  been  $9,000  of 
moneys  and  credits,  the  widow  would  take  one  third,  and  the 
remaining  $6,000  would  be  absorbed  by  the  provision  of  Para- 
graph 8.  Therefore,  though  the  record  before  us  does  not  dis- 
close the  exact  amount  of  moneys  and  credits  which  came  into 
the  hands  of  the  widow,  we  are  satisfied,  from  all  the  evidence, 
that  it  would  be  an  idle  form  to  order  an  accounting  on  that 
question,  with  any  expectation  that  an  excess  of  $9,000  could 
be  shown  or  properly  implied,  as  having  come  into  the  hands  of 
the  widow. 

In  the  foregoing  hypothesis,  we  have  assumed  a  construe- 
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tion  of  the  will  most  favorable  to  Pels.  We  may  as  well  add 
that  such  construction  is  probably  more  favorable  to*  him  than 
the  terms  of  the  will  will  fairly  bear.  Paragraph  8  is  definite 
and  unconditional,  and  carries  the  residue  of  moneys  and  credits 
to  the  three  children.  A  residue  of  the  proceeds  of  the  personal 
est-ate,  outside  of  moneys  and  credits,  might  still  be  possible. 
Paragraph  9,  therefore,  can  be  construed  as  referring  to  such 
residue  of  the  proceeds  of  the  personal  estate.  Paragraph  10 
bequeaths  to  the  four  heirs,  in  equal  parts,  the  proceeds  of  the 
real  estate  not  devised.  Under  this  construction  of  the  will, 
therefore,  the  children  would  take  all  the  moneys  and  credits. 
The  will  presents  difficulties  of  construction.  It  is  both  inept 
and  inapt  in  its  language,  and  bears  evidence  of  having  been 
drawn  by  someone  other  than  a  capable  lawyer.  The  belief  of 
the  family  that  the  inequalities  of  the  will  were  the  result  of 
the  mistakes  of  the  scrivener,  underlies  this  family  controversy. 
It  is  said  to  have  been  drawn  by  Gus  B — .  We  know  Gus,  though 
not  this  particular  one  of  him.  He  has  been  writing  wills  in 
this  state  for  many  years,  and  has  almost  foiled  every  rule  of 
construction  which  this  court  has  been  able  to  find  or  to  formu- 
late. He  has  been  the  efficient  cause  of  much,  if  not  most,  of 
the  testamentary  litigation  presented  to  us. 

But  from  any  point  of  view,  upon  any  permissible  con- 
struction, Pels  has  no  interest  in  the  moneys  and  credits  left 
by  the  testator.  As  to  this  plea  of  estoppel,  therefore,  its  foun- 
dation fails. 

IV.  It  remains  to  consider  the  question  of  the  collection 
of  rents.  As  to  the  rents  paid  for  three  or  four  years  by  Pels  to 
the  grandmother,  we  are  unable  to  see  any  legal  reason  why 

recovery  should  be  allowed.  Pels  agreed  to  pay 
untary  payments:  rcut,  and  he  did  pay  it.  It  is  said  that  he  paid, 
'***^"^-  not  knowing  his  rights.     It  was  time  that  he 

learned  them.  In  his  action  to  set  aside  the  deed  (187  Iowa 
443),  we  sustained  his  plea  of  trust,  and  of  want  of  knowledge 
and  acumen  in  that  case.  His  signing  was  done  on  the  first 
day  of  his  majority,  before  he  had  had  time  to  rub  his  eyes  and 
to  open  them  to  his  new  responsibility,  and  while  the  duress 
of  his  minority  was  still  an  influence  upon  him.  But  we  would 
not  thereby  establish  a  continuing  status  for  him,  which  he 


188  Stevens  v.  Pels.  [191  Iowa 

can  plead  or  use  in  evidence  in  all  subsequent  transactions.  He 
became  of  age  in  1902.  He  was  married  in  1903.  He  is  pre- 
sumed to  have  come  into  mature  manhood.  He  was  better 
equipped  to  ascertain  his  rights  than  his  grandmother  was. 
While  his  education  was  limited,  it  was  better  than  hers,  and 
even  better  than  that  of  his  uncles.  We  cannot  continue  to  look 
upon  him  as  unsophisticated  and  ignorant.  So  far,  therefore, 
as  the  payments  actually  made  by  him  are  concerned,  they  were 
voluntary,  and  no  right  of  recall  remains  to  him. 

V.    As  to  the  rents  received  by  the  widow  from  the  240- 
acre  farm,  a  different  situation  is  presented. 

Ignoring,  for  the  moment,  the  widow's  conveyance  in  1902 

•7  Ti.fln«^ir-r  Aiirn      of  hcr  distrfbutivc  share  to  her  children,  her 

Sr      legal  relation  to  the  estate,  and  to  the  fann  as 

Sf  *rMit8?2ccount.  ^  P^^*  ^*  *^®  cstatc,  was,  from  the  beginning, 
"*«•  just  what  her  subsequent  election  made  it :  that 

is  to  say,  she  had  a  right  to  her  distributive  share.  Her  right 
to  a  distributive  share  in  this  farm  could,  by  implied  agreement, 
be  converted  into  a  tenancy  in  common  with  the  heirs.  As  such 
tenant  in  common,  she  could  lawfully  receive  all  the  rent,  and 
become  thereby  liable  to  the  heirs  for  two  thirds  thereof.  Again, 
as  executrix  of  the  estate,  she  could,  at  least  with  the  acquies- 
cence of  the  heirs,  receive  all  the  rent  and  hold  it,  subject  to  an 
accounting  as  such  executrix.  StiU  again,  as  a  life  tenant,  as 
she  mistakenly  supposed  herself  to  be,  and  as  the  heirs  mis- 
takenly supposed  her  to  be,  she  could  have  collected  the  rent, 
and  become  thereby  liable  therefor  as  a  trustee.  It  is  quite  clear, 
from  the  evidence  in  this  record,  that  she  collected  these  rents, 
believing  herself  to  be  a  life  tenant.  The  question  of  her  life 
tenancy  under  the  will  was  adjudicated  against  her  in  the  same 
suit  wherein  an  election  was  entered  for  her  to  take  under  the 
statute.  (163  Iowa  364.)  Having  rightfully  come  into  posses- 
sion of  the  funds,  and  having  held  them  with  the  full  knowledge 
and  acquiescence  of  the  beneficiaries,  and  without  demand  by 
such  beneficiaries,  equity  will  deem  her  a  trustee,  holding  the 
funds  for  the  benefit  of  herself  and  the  heirs.  However,  as  to 
all  the  heirs  other  than  Pels,  her  liability  is  to  be  determined 
under  the  instruments  executed  in  1902,  whereby  she  conveyed 
to  her  children  her  fee-title  interest,  and  received  from  them  a 
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life  lease,  and  whereby  also  she  executed  her  will,  bequeathing 
to  them  her  estate.  -As  to  them  and  their  representatives,  there- 
fore, she  was  under  no  liability  or  duty  of  accounting.  This  ar- 
rangement with  her  children,  however,  could  not  exempt  her 
from  liability  to  Pels  for  his  share  of  the  rents  collected  by  her. 
In  view  of  the  restoration  to  Pels  by  adjudication  of  his  original 
interest  in  the  240-acre  farm,  he  must  be  regarded  as  holding 
snch  interest  from  the  beginning.  He  was  the  owner,  therefore, 
of  the  undivided' one  fourth  of  two  thirds  of  such  farm,  and  was 
entitled  to  that  moiety  of  the  rents  collected  therefrom.  In  other 
words,  as  to  her  children,  the  widow  was  a  life  tenant  of  such 
farm,  and  was  entitled  to  collect  the  rents  as  such.  As  to  Pels, 
she  was  a  cotenant,  and  entitled  to  collect  the  rents,  as  such, 
for  the  joint  benefit  of  herself  and  of  him.  It  follows  that  the 
rents  thus  collected  by  her  must  be  deemed  the  property  in  com- 
mon of  herself  and  Pels. 

VI.  This  brings  us  to  the  question  whether  the  statute  of 
hmitations  operates  as  a  bar  against  any  remedy  to  Pels. 

1.    We  find  at  least  two  sufficient  reasons  why  the  statute 

8.  LiMiTATioir  or  ^^  ^^*  ^  ^^^'  ^  between  her  and  Pels,  it  may 
ISi^fil^^  be  deemed  that  the  widow  collected  these  rents 
ivtent  conduct  under  the  assumption  and  belief  on  her  part  that 
she  was  a  life  tenant,  under  the  will  of  her  husband.  When 
it  was  adjudged  that  she  could  not  take  both  under  the  virill 
and  under  the  statute,  she  elected  to  take  under  the  statute. 
This  amounted  to  her  renunciation  of  the  provisions  of  the  wiU 
in  her  behalf.  The  renunciation  of  such  provision  was  a  dis- 
claimer of  all  benefits  thereunder.  It  was,  in  equity,  the  equiva- 
lent of  a  promise  to  turn  over  to  the  proper  persons  all  moneys 
received  by  her  under  the  will.  It  is  to  be  presumed  that  the 
eonrt  would  not  havfe  permitted  her  election  to  take  a  distrib- 
utive share  to  be  made,  if  she  maintained  the  attitude  of  cling- 
ing to  the  benefits  of  the  will  already  had.  The  renimciation 
must,  therefore,  be  deemed  in  equity  the  equivalent  of  a  promise 
to  hold  the  benefits  in  her  hands  as  a  trustee,  and  to  account 
therefor  to  the  proper  beneficiaries.  Having  relinquished  her 
claim  of  title  to  the  benefits  thus  received,  as  a  basis  for  her 
election  to  take  her  distributive  share,  she  transformed  these 
benefits  into  a  trust  fund  in  her  hands,  and  voluntarily  assumed 
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thereafter  the  relation  of  trustee  thereto.  Such  renunciation  for 
the  purpose  of  election  necessarily  lifted  the  har  of  the  statute 
of  limitations.  Renunciation  of  the  benefits  would  be  a  mere 
falsehood,  if  the  benefits  might  still  be  retained,  under  the  bar 
of  the  statute.  Equity  would  not  recognize  it.  By  the  election 
in  1911,  she  opened  the  whole  question  of  the  nature  and  extent 
of  her  interest  in  the  testator's  estate.  The  adjudication  then 
had,  fixed  her  property  rights  for  the  first  time.  Though  that 
adjudication  related  back,  the  statute  of  limitations,  once  lifted, 
could  not  go  back.  Though  it  were  deemed  to  start  from  the 
date  of  such  adjudication,  it  could  run  only  forward. 

2.  There  is  a  further  reason.  Equity  is  reciprocal.  The 
widow  came  into  a  court  of  equity  for  the  partition  of  her  share. 
Her  statutory  right  to  have  her  distributive  share  set  apart  had 

been  long  barred  by  such  statute.  But  where  a 
common:  tenancy  widow  contmucs  With  the  hcirs  m  a  joint  oc- 
to^^avoid 'atatate  cupaucy  of  lands,  without  any  application  to 
of  h  tation.  ^^^  apart  her  distributive  share  within  the  statu- 
tory period  of  10  years,  equity  will  imply  in  her  behalf  a  mutual 
agreement  between  her  and  the  heirs  for  a  tenancy  in  common, 
against  which  no  statute  of  limitations  runs.  It  is  by  virtue  of 
this  equitable  implication  that  the  widow  has  a  standing  herein 
at  all.  The  same  principle  and  power  of  equity  which  protects 
her  may  impose  upon  her  equitable  conditions  as  precedent  to 
equitable  relief  in  her  favor.  In  the  imposition  of  such  condi- 
tions upon  a  complainant,  the  statute  of  limitations  is  not  neces- 
sarily a  bar  thereto.  This  rule  of  equity  has  an  analogy  in 
statutes  which  lift  the  bar  of  limitations  from  a  counterclaLm, 
so  as  to  permit  it  to  be  interposed  as  a  defense  to  the  claim  of 
the  plaintiff,  though  it  be  barred  as  an  'independent  action 
against  him.  To  put  it  in  still  another  way,  plaintiff  and  Pels 
were  tenants  in  common  of  the  240-acre  farm.  When  she  col- 
lected the  rent,  it  was  rightfully  in  her  possession  as  the  common 
property  of  the  cotenants,  and  equity  may  so  treat  it  as  a  con- 
tinuing trust.  We  reach  the  conclusion  herein  that  the  running 
of  the  statute  cannot  \)e  deemed  to  have  started  prior  to  the 
adjudication  of  1911. 

VII.  Having  thus  found  that  Pels  is  entitled  to  a  share 
of  the  rents  in  the  hands  of  the  widow,  free  from  the  bar  of  the 
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statute,  is  there  any  remedy  available  to  him  in  this  proceeding  t 
10.  paetition:  »i-  '^^®  appellee  contends  that  the  claim  for  ac- 
dJim !*  a*SSi^-'  counting  for  rents  of  the  240-aere  farm  is  not 
ing  in  probate,  germane  to  this  partition  proceeding,  which  in- 
volves the  109-acre  farm ;  and  that,  by  reason  of  the  provisions 
of  Section  4240  of  the  Code,  such  claim  may  not  be  joined  there- 
with.  Section  4240  is  as  follows :  ' 

*' Section  4240.  The  action  for  partition  shall  be  by  equit- 
able proceedings,  and  no  joinder  or  counterclaim  of  any  other 
kind  shall  be  allowed  therein,  except  to  perfect  or  quiet  title, 
to  declare  and  enforce  liens  between  the  parties  to  the  action, 
and  except  as  provided  by  this  chapter. '  * 

This  section  provides  for  partition  by  equitable  proceedings, 
and  impliedly  admits  counterclaims  of  a  '4ike  kind.*'  It  also 
permits  the  declaration  and  enforcement  of  liens,  as  between 
the  parties  to  the  action.  If  Pels  had  a  judgment  against  the 
widow  for  the  amount  due  him,  he  would  have  a  judgment  lien 
upon  her  interest  in  this  property.  A  court  of  equity  has  power 
to  order  judgment  for  the  amount  justly  due,  and  thereby  make 
the  same  a  lien.  Without  this  formality  of  order,  it  has  a  like 
power  to  declare  a  lien,  if  the  equities  of  the  case  require,  and 
to  incorporate  such  finding  as  a  part  of  the  decree.  We  are 
clear  that  equitable  remedy  is  available  to  Pels  in  this  proceeding. 

In  Barrell  v.  Barrell,  25  N.  J.  Eq.  173,  176,  a  similar  ques- 
tion was  involved.  The  following,  from  the  opinion  in  that  case, 
is  quite  applicable  here : 

**  Charles  and  Mary  protest  against  a  partition,  unless  it  be 
made  on  such  terms  as,  at  least,  to  secure  to  them  the  benefit  of 
the  charges  which  the  will  directs  to  be  made  against  George 
and  Henry,  in  respect  to  the  land  specifically  devised  to  them. 
The  complainant  insists  that  the  considerations  presented  by  the 
answer  cannot  properly  influence  or  affect  the  action  of  this 
court,  seeing  that  no  question  is  made  as  to  the  legal  title  of  the 
complainant  to  the  share  which  he  claims  to  own  in  the  real 
estate  of  which  he  seeks  partition.  But  when  partition  is  sought 
in  this  court,  it  will  only  be  accorded  on  equitable  terms,  when 
it  seems  to  the  court  just  that  such  terras  should  be  imposed. 
Doughaday  v.  CroweU,  3  Stockt.  [N.  J.  Eq.]  201;  Havnes  v. 
Haines,  4  Md.  Ch.  R.  133.     The  court  cannot  be  successfully 
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called  upon  to  work  injustice.  The  fact  that  the  complainant 
might  obtain  partition  at  law,  or  that  he  is  entirely  at  liberty 
to  sell  his  undivided  interest  in  the  real  estate  in  question,  will 
not  induce  this  court  to  grant  him  the  unqualified  partition  he 
seeks,  if  it  appear  that  it  would  be  unjust  to  do  so.  He  has 
come  into  this  court  for  equity;  he  must,  therefore,  do  equity. 
That  he  and  his  brother  Henry  have  possession  of  a  large  amount 
of  their  father's  personal  estate,  and  between  them  have  held  it 
ever  since  their  father's  death,  is  not  denied.  Nor  is  it  denied 
that  they  have  not  paid  to  their  brother  and  sister  their  shares 
of  it,  although  they  have  frequently  been  requested  to  make 
such  payment.  That  George  and  Henry  have  not  paid  to  their 
brother  and  sister  their  proportions  of  the  money  with  which 
they  were  to  be  charged  in  the  division  of  the  estate,  in  respect 
of  the  lands  specifically  devised  to  them,  is  proved,  and,  indeed, 
is  not  denied,  and  it  is  proved  that  the  complainant  has  refused 
to  pay  anything  on  account  of  the  $8,000  with  which  he  is  to 
be  charged.  No  reason  whatever  is  given,  nor  is  any  excuse  of- 
fered, although  all  the  parties  were  sworn  as  witnesses,  for  thus 
withholding  from  Charles  and  Mary  their  shares  of  their  father's 
estate.  The  sums  to  be  charged  in  respect  of  the  real  estate  are 
not  charged  upon  the  lands.  Charles  and  Mary  have  no  security 
for  either  their  shares  of  that  money,  or  of  the  personal  estate, 
beyond  tjie  personal  responsibility  of  George  and  Henry.  The 
complainant  is  before  this  court,  asking  for  a  division  of  part 
of  the  estate.  It  is  but  just  that  he  and  his  brother  Henry- 
should  be  required,  in  the  division  to  be  made  here,  to  account 
to  their  brother  and  sister  for  their  shares  of  the  amounts 
charged  in  respect  of  the  specific  devises  of  real  property  to 
them." 

A  similar  holding  was  made  in  Campbell  v.  Campbell,  (Tex. 
Civ.  App.)   '145S.  W.  638. 

Pomeroy  states  the  rule  briefly  as  follows : 

**  There  is  hardly  any  question  arising  out  of  the  relation 
of  the  parties  to  the  common  property  which  a  court  of  equity 
may  not  determine  incidentally  in  a  suit  for  partition,  for  the 
purpose  of  doing  complete  justice  and  preventing  multiplicity 
of  litigation.  A  bill  for  partition  may  include  a  prayer  for  an 
accounting  against  the  defendants,  and  the  defendants  may  by 
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cross-bill  have  an  accounting  against  the  complainant."  2  Pome- 
roy  on  Equitable  Remedies,  Section  720. 

We  do  not  think  it  is  available  to  Pels  to  plead  the  failure 
of  accounting  as  a  bar  to  any  remedy  to  the  plaintiff.  He  cannot 
lump  his  interest  in  the  rents  against  the  distributive  share  of 

the  widow,  and  say  to  her,  * '  You  keep  the  rents, 
distribution:     and  I'll  keep  the  land.''    This,  in  substance,  is 
share:  fsiitire     ouc   of    liis    contcntioiis.      Under    his    general 
aceoan .         prayer  for  equitable  relief,  we  think  he  is  en- 
titled to  an  adjudication  of  the  amount  due  him,  and  to  the  estab- 
lishment of  a  lien  therefor  upon  the  interest  of  the  plaintiff  in 
the  real  estate.  This  is  elementary  equity.  The  widow  is  dead.  She 

leaves  no  other  estate  than  is  herein  involved. 

12   Partition  ■ 

*  distributive         Her  representatives,  who  have  been  substituted 
lishment  of        as' parties  herein,  are  the  sole  legatees  of  her 
*"*■  will.    If  the  rents  have  been  mingled  with  the 

moneys  of  the  widow,  the  mixture  will  come  into  the  hands  of 
the  legatees.  The  decree  should,  therefore,  burden  the  property 
with  the  payment  of  these  trust  funds.  This  would  have  been 
equitable  as  against  the  original  plaintiff,  if  she  had  lived,  and 
is  no  less  equitable  against  the  substituted  plaintiffs. 

VIII.    The  liability  of  the  widow  for  rents  is  based  upon 
the  amount  she  received,  and  not  merely  upon  the  rental  value 
of  the  premises.     The  evidence  on  the  question  is  somewhat 
13.  wiiab:  diatrib-    ^^^S^^y  ^^^  suflScicnt   for  an   estimate  of  the 
Mcountin'^for     approximatc   amount.     The   plaintiff's  witness 
^^^  Henry  Stevens  was  interrogated  thereon  by  the 

defendant  in  cross-examination.  At  the  time  of  the  death  of 
the  testator,  the  farm  was  rented  at  $2.50  per  acre.  In  1900, 
the  rent  went  to  $3.00;  in  1910,  it  went  to  $3.50;  in  1914,  it 
went  to  $4.00  per  acre ;  and  in  1915,  to  $4.25.  This  testimony 
appears  to  have  been  accepted  by  both  sides,  without  further 
dispute  in  the  record.  It  will,  therefore,  be  found  therefrom 
that  the  widow  collected  the  rentals  on  the  240-acre  farm  at  the 
rate  of  $2.50  per  acre,  from  the  year  1895  to  1899,  inclusive; 
at  the  rate  of  $3.00  per  acre  from  1900  to  1909,  inclusive ;  at 
the  rate  of  $3.50  per  acre  from  the  year  1910  to  1913,  inclusive ; 
at  the  rate  of  $4.00  per  acre  for  1914 ;  at  the  rate  of  $4.25  for 
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the  year  1915.  The  foregoing  -will  furnish  the  basis  of  com- 
putation. As  against  this,  the  plaintiff  should  be  allowed  to 
offset  taxes  and  all  proper  expenses  of  maintenance.  The  will 
enjoined  upon  her  as  executrix  the  duty  of  maintaining  the  im- 
provements. The  record  before  us  does  not  enable  us  to  de- 
termine what  amount  was  paid  out  for  taxes  or  maintenance. 
Pels  will  be  awarded  one  sixth  of  the  net  amount  of  rents  thus 
collected,  less  the  expenditures  for  taxes  and  maintenance.  The 
amount  thus  found  due  to  Pels  will  be  established  as  a  lien 
upon  the  real  property  of  the  widow. 

The  decree  below  allowed  a  credit  to  Pels  of  $430,  as  cost 
of  improvements  made  by  him  upon  the  place,  under  some  ar- 
rangement with  the  widow.  The  cost  of  improvements  thus 
14  Partition-  fouud  was  charged  in  toto  against  the  widow, 
8ha*re^^iien  for  ^^^  offsct  agaiust  the  rcuts  found  to  be  due 
improvemente.  to  her  from  Pcls.  The  amouut  of  this  expendi- 
ture should  be  allowed  to  Pels,  but  should  be  made  a  charge 
upon  the  common  property,  and  not  upon  the  share  of  the  widow 
alone. 

IX.  The  question  of  interest  naturally  arises  at  this  point. 
We  reach  the  conclusion  that  the  ground  upon  which  we  deny 
the  widow  the  protection  of  the  statute  of  limitations  requires 

us  to  hold,  also,  that  she  is  liable  for  the  corpus 
nonchargeabie     of    the   rcuts   coUcctcd,    and   not    for    interest 

thereon.  Treating  it  further  as  a  trust  fund, 
as  we  have,  neither  the  statute  of  limitations  will  run  against 
it  nor  interest  accrue  upon  it  until  she  has  in  some  manner  re- 
pudiated the  trust,  by  refusal  of  demand  or  otherwise.  The 
trustee  and  the  cestui  que  trust  lived  together  affectionately/  as 
members  of  the  same  family,  in  the  same  home.  For  aught  that 
appears,  they  lived  out  of  the  same  fund,  and  shared  each 
other's  expenditures,  and  so  continued  up  to  the  time  of  the 
widow's  disability  in  1911.  There  is  fair  reason  for  saying  that, 
within  a  reasonable  time  after  his  majority,  he  knew  as  much 
about  her  business  as  she  did.  Although  there  was  no  very  clear 
idea  in  the  mind  of  either  of  them  as  to  the  exact  extent  of  their 
legal  rights,  these  rights  were,  nevertheless,  ascertainable.  They 
were  more  readily  ascertainable  by  Pels  than  by  his  grand- 
mother, because  of  his  English  education  and  her  lack  of  it.    He 
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knew  what  she  was  doing  in  the  matter  of  collecting  the  rents. 
He  made  no  objection  thereto  and  no  demand  therefor.  Her 
continued  x)ossession  thereof  was  always  acquiesced  in  by  him. 
She  appears  to  have  had  in  her  hands,  at  the  time  of  her  dis- 
ability, about  $4,400.  This  amount  was  presumably  the  accumu- 
lation of  rents.  She  had  not  traflScked  with  it  or  taken  any 
benefit  therefrom,  except  to  maintain  its  custody.  Therefore, 
no  recovery  of  interest  will  be  allowed.  The  cause  will  be  re- 
manded to  the  district  court,  with  leave  to  the  plaintiffs  to  show 
the  extent  of  the  proper  expenditures  as  offsets  to  the  rents  col- 
lected. It  is  made  to  appear  that  the  son  Herman  died  before 
the  bringing  of  this  suit,  the  widow  died  pending  the  suit,  and 
the  son  Henry  has  died  pending  this  appeal.  Direct  evidence 
of  the  expenditures  may  thereby  be  rendered  quite  impossible,  but 
it  may  be  possible  to  obtain  a  fair  approximation  of  the  probable 
amounts  thus  expended. 

A  word  of  qualification  ought  here,  perhaps,  to  be  added. 
What  we  have  herein  said  by  way  of  denying  interest  to  Pels 
on  the  amounts  due  him,  and  of  denying  rent  to  the  widow 
against  Pels  for  the  use  of  the  109  acres,  has  no  reference  to  the 
accrual  of  interest  and  rents  after  suit  was  begun.  Prom  that 
time  they  will  accrue. 

After  suit  begun,  interest  wiU  accrue  to  Pels,  pending  liti- 
gation, upon  the  amount  due  at  its  beginning.  It  will  also  ac- 
crue on  installments  becoming  due  pending  the  litigation.  On 
the  other  hand,  Pels  should  be  charged  with  one  third  of  the 
fair  rental  value  of  the  109  acres  from  the  time  of  suit  begun, 
with  interest  on  the  successive  installments  from  the  time  they 
became  annually  due,  to  the  date  of  decree. 

X.  The  decree  below  ordered  the  share  of  the  widow  to  be 
set  apart  in  kind,  so  as  to  include  the  homestead.  This  was  the 
original  right  of  the  widow;  but,  since  she  allowed  her  strict 

statutory  right  to  lapse  by  the  expiration  of  10 

16.    DXSCKNT  AHD  ,  .      .  .  .  .     • 

distribution:    ycars,  and  came  mto  court  as  a  tenant  in  com- 

share  ?nciuding   mou,  askiug  for  partition,  the  court  is  not  bound 

*°***  in  such  proceeding  to  set  apart  to  her  her  share 

in  kind,  so  as  to  include  the  buildings.    Granted  that  the  court 

may  and  will  do  so,  if  all  the  equities  of  the  case  require  it,  yet 

her  rights  as  a  tenant  in  common  are  no  different  from  those  of 
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her  cotenant.  In  view  of  the  fact  in  this  ease  that  the  widow 
had  died  before  the  decree,  and  that  her  surviving  representa- 
tives have  been  substituted  as  plaintiffs,  we  are  unable  to  see 
that  any  equitable  consideration  calls  for  this  particular  pro- 
vision of  the  decree  below.  No  evidence  appears  to  have  been 
taken  on  the  question  whether  it  was  practicable  to  make  parti- 
tion in  kind,  as  between  the  parties.  We  think,  therefore,  that 
this  provision  should  be  eliminated,  without  prejudice  to  the 
power  of  the  trial  court,  if  it  be  so  advised  after  remand,  to 
order  a  partition  in  kind  or  by  sale,  as  the  interests  of  the  parties 
may  demand.  If  partition  in  kind  be  ordered,  then  the  referees 
should  not  be  restricted  to  an  inclusion  of  the  buildings  in  the 
one  share  or  the  other.  The  decree  entered  below  will  be  modi- 
fied in  the  respect  indicated  herein,  and  otherwise  aflBrmed. 
The  right  of  the  plaintiff  to  one  third  of  the  property  will  be 
confirmed,  subject  to  a  lien  thereon  for  such  amount  due  the 
defendant  as,  upon  final  computation,  the  court  shall  find  and 
establish.  The  case  will  be  remanded,  with  directions  in  har- 
mony herewith. — Modified,  affirmed,  and  remanded. 

Ladd,  C.  J.,  Gaynor,  Preston,  and  Stevens,  J  J.,  concur. 


Bessie  Walters,  Appellant,  v.  Des  Moines  City  Railway  Com- 
pany, Appellee. 

GABBIEBS:     Movement  of  Cars  Wlille  Passenger  is  Alighting.     Any 

1  movement  of  the  cars  of  a  common  carrier,  after  the  passenger  h€is 
"been  invited  te  alight,  and  before  he  has  had  reasonable  opportunity 
to  do  so,  may  constitute  negligence,  whether  such  movement  be 
unusual  or  unnecessary  or  not.  So  held  where  a  passenger,  immedi- 
ately upon  the  stopping  of  the  car  and  the  opening  of  the  door, 
turned  from  her  position  within  the  car,  to  alight,  and  was,  without 
warning,  at  once  thrown  to  the  floor  by  the  sudden  restarting  and 
r estopping  of  the  car. 

NEGLIGENCE:     Bee  Ipsa  Iioquitiir.    Proof  that  a  passenger,  on  being 

2  invited  to  alight  at  the  end  of  her  journey,  turned  from  her  posi- 
tion within  the  car,  to  alight,  and  was  immediately  thrown  to  the 
floor  and  injured,  does  not  create  a  presumption  of  negligence  on 
the  part  of  the  carrier. 

Appeal  from  Polk  District  Court. — Joseph  E.  Meyer,  Judge. 
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November  20, 1920. 

Rehearing  Denied  March  17.  1921. 

Action  for  damages  consequent  on  a  fall  as  plaintiflf  was 
about  to  alight  from  a  street  car,  resulted  in  a  directed  verdict 
for  defendant,  and  judgment  thereon.  Plaintiflf  appeals. — 
Reversed. 

H.  8.  Thomas  and  H.  8.  8tephens,  for  appellant. 

W.  H,  McHenry  and  Corwin  R,  Bennett,  for  appellee. 

Ladd,  J. — At  the  conclusion  of  plaintiflf 's  evidence,  the 
court,  on  motion,  directed  the  jury  to  return  a  verdict  for  de- 
fendant, on  the  ground  of  insuflRciency.  Counsel  for  appellant 
1.  GAums:  move-  co^^t^i^d  that  it  was  suflficicnt  to  carry  any  of 
wSl  ''paSSger  ^^^^^  allegations  of  negligence  to  the  jury :  ( 1 ) 
la  alighting.  That  the  car  on  which  plaintiflf  was  riding  was 
started  while  she  was  engaged  in  attempting  to  alight ;  (2)  that, 
in  starting  and  operating  the  car,  defendant  was  negligent ;  and 
(3)  that  an  inference  of  negligence  arose  from  the  facts  shown. 
One  of  defendant's  street  car  lines  extends  along  Ingersoll 
Avenue.  This  avenue  is  intersected  by  Twenty-third  Street. 
The  plaintiff,  a  resident  of  Clarinda,  had  been  visiting  Mrs. 
Nichols,  who  resided  on  Twenty-third  Street,  to  the  north  of 
Ingersoll  Avenue,  several  days.  At  about  9:30  o'clock  in  the 
evening  of  July  16,  1918,  they,  having  attended  a  picture  show, 
boarded  an  Ingersoll  Avenue  car  at  Eighth  and  Walnut  Streets, 
Mrs.  Nichols  paying  the  fares,  and,  as  the  seats  were  all  taken, 
they  stood  near  the  railing  about  the  conductor.  Mrs.  Nichols 
testified  that  she  stopped  **  right  where  the  conductor  stands, 
taking  hold  of  the  rod,  and  Mrs.  Walters  was  in  front  of  me. 
She  turned  around  facing  me,  and  w-e  stand  there  talking.  The 
ear  was  an  old  type  car,  open  at  the  rear,  the  conductor  at  the 
rear  of  the  car  with  a  stand,  and  you  walked  behind  him  and 
step  up  into  the  main  body  of  the  car.  There  was  a  little  railing, 
ordinary  gas  pipe,  around  the  conductor,  about  waist  high.  I 
took  hold  of  this  railing  with  my  right  hand.    Mrs.  Walters  was 
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facing  me,  and  had  a  hold  with  her  left  hand.  •  •  •  We 
were  standing  on  this  side  of  the  conductor,  and  I  think  he  was 
facing  the  door.  Conductor  between  us  and  the  rear  of  the  car. 
We  were  closer  than  two  feet  to  the  conductor.  Neither  of  us 
had  anything  in  our  hands.  The  conductor  called  out  the  streets 
in  order,  and  when  he  said  *  Twenty-third  Street, '  I  waited  a  few 
minutes,  and  said,  *  Twenty -third  Street.'  He  said,  *A11  right,' 
and  he  stood  there.  The  car  slowed  down,  and  came  to  a  dead 
standstill.  *  *  *  I  let  go  of  the  rod  and  started.  Mrs. 
Walters  leaned  towards  me,  and  I  said,  *  The  other  way,  Bess ;  * 
and  she  was  standing  about  this,  and  started  to  turn,  and  just 
then  the  car- started  forward,  and  she  grabbed  the  rail  and  I  did, 
too,  and  as  she  comes  back,  I  grabbed  the  rod  again,  and  reached 
down  and  caught  her  by  the  elbow,  and  the  car  came  to  a  stop 
again." 

The  witness  explained  that  between  the  first  stopping  of  the 
car  and  when  it  started  again  was  **two  or  three  seconds,  an 
inappreciable  sort  of  time;"  that  ** there  was  no  signal  given 
of  the  second  starting  of  the  car,  though  the  bell  was  rung  for 
the  first.  The  door  was  open  at  the  first  stop,  and  continued 
open  until  the  second  stop."  The  plaintiff  corroborated  the 
foregoing  testimony,  swearing  that: 

*'The  car  stopped,  and  I,  starting  to  go  out  of  the  car  the 
same  way  I  got  on,  took  and  leaned  towards  Mrs.  Nichols,  and 
she  said,  'The  other  way,  Bess.'  I  stepped  back,  keeping  my 
right  foot  on  the  floor  and  moving  my  left  foot ;  and  as  I  started, 
the  car  started  with  a  jerk,  and  hit  me  with  the  full  force ;  and 
I  went  to  the  back  of  the  car  and  rear ;  and  I  threw  out  this  arm, 
catching  hold  of  the  rail  with  the  left  here,  and  throwing  my  foot 
back  to  catch  myself,  and  braced  my  body  and  keep  from  going 
down ;  and  my  heel  went  in  the  crack  of  the  floor,  and  my  ankle, 
quicker  than  a  flash,  turned  over,  and  hit  against  those  cleats. 
Q.  How  do  you  describe  the  starting  of  the  cart  A.  It  was 
very  quick,  and  jerked,  just  violently." 

Both  witnesses  testified  that  about  18  or  20  inches  of  the 
flooring  was  smooth,  joining  which  was  flooring,  with  cleats 
from  a  quarter  to  a  half  of  an  inch  thick,  nailed  thereon;  that 
between  the  cleats  and  the  smooth  floor  was  a  crevice,  about 
three  quarters  of  an  inch  in  width.    The  plaintiff  testified : 
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I  grabbed  a  hold  of  the  rod,  and  my  heel  went  back  in  that 
ditch.     My  ankle  turned,  and  hit  against  those  cleats.'* 

She  also  said  that,  had  Mrs.  Nichols  not  caught  her,  she 
would  have  gone  to  the  floor;  that  the  start  after  the  car  had 
stopped  *  *  jerked  me  •  •  *  around  the  place  where  the  con- 
ductor stands." 

**Q.    When  the  car  first  stopped,  you  started  to  go  out  the 

entrance  way,  did  you  not?    A.    I  let  go  of  the  rod  and  just 

started,  but  I  didn  't  go.    Q.    And  Mrs.  Nichols  said :  *  The  other 

way,  Bess!'    A.    She  did.    Q.    You  turned  around  to  go  out 

the  other  way?    A.     I  did.     Q.     And  that  is  when  the  start 

came,  was  it  not?    A.    When  the  car  jerked,  yes.    •     •     •     i 

hadn't  got  a  chance  to  turn  to  start  towards  the  door;  I  had 

set  my  left  foot  back  to  turn,  when  it  came.     Q.    Which  way 

were  you  facing  when  the  jerk  came?    A.     South.     Q.     You 

had  not  turned  at  all?    A.    Yes,  I  turned  this  way,  and  went 

to  step  my  left  foot  back.    Q.    You  were  still  facing  south  when 

the  jerk  came?    A.    Yes.    Q.     You  did  not  get  turned  clear 

around?    A.    No,  I  hadn't  time  to.    Q.    How  far  did  the  car 

move  in  that  jerk,  as  you  call  it?    A.    Well,  there  was  a  car's 

len^h,  judging  from  the  place  we  had  to  get  oflf.     •     •    *     The 

ear  stopped  again;  it  didn't  more  than  get  started,  till  it  stopped 

ag^ain." 

Both  witnesses  say  the  conductor  was  looking  towards  the 
door  all  the  time,  and  that  the  car  had  gone  considerably  past 
the  place  where  it  ordinarily  stops,  about  a  car's  length.  Mrs. 
Nichols  swore  that  the  jerk  of  the  car  threw  her  against  the 
railing;  that  '4he  car  started  with  a  jerk,  after  it  had  come  to 
a  dead  standstill,  and  moved  forward  about  a  car's  length,  and 
then  stopped  again  with  a  jerk.  •  •  •  Mrs.  Walters  let 
loose  of  this  rail  with  her  left  hand,  after  the  car  came  to  a  stop 
for  us  to  get  oflf.  •  *  *  Q.  You  say  this  car  started  with 
a  jerk  ?  What  kind  of  a  jerk,  did  you  say  ?  A.  A  decided  jerk. ' ' 
She  also  testified  that  there  was  no  signal  by  the  conductor 
to  the  motorman  to  start  up,  after  the  car  first  stopped,  and  no 
warning  was  given  that  it  was  about  to  start. 

The  jury  might  have  found  from  this  evidence  that  the  em- 
ployees stopped  the  car  and  opened  the  door  for  plaintiff  and 
her  companion  to  leave  the  car,  and  that,  as  plaintiff  s^^pped 
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back  to  turn  the  other  way  in  going  out,  the  car  was  suddenly 
started  with  a  jerk,  without  warning,  and  thereby  plaintiff  was 
thrown  off  her  balance,  to  her  serious  injury.  It  is  conceded 
that  the  defendant,  as  carrier  of  passengers,  was  bound  to  exer- 
cise the  utmost  diligence  and  foresight  consistent  with  the  char- 
acter of  its  business,  and  so  to  do  from  the  time  passengers  are 
about  to  board  its  cars  until  they  have  left  them.  The  rule  was 
recognized  in  Root  v.  Des  Moines  City  R.  Co,,  113  Iowa  675,  that : 

**When  a  car  stops,  to  enable  a  passenger  to  alight,  it  is 
bound  to  wait  a  suflScient  length  of  time  to  enable  him  to  do 
so,  and  that  it  is  negligence  to  start  while  he  is  attempting  to 
get  to  the  ground,  or  is  in  a  position  which  would  be  rendered 
perilous  by  the  motion  of  the  car.'* 

As  approving  this  rule,  see  Lang  v.  Marshalltown  L.,  P.  & 
R.  Co,,  166  Iowa  548 ;  Heinze  v.  Interurban  R.  Co.,  139  Iowa  189  ; 
Boice  V.  Des  Moines  City  R,  Co.,  153  Iowa  472;  Farrell  v.  Citi- 
zens' L.  &  R,  Co.,  137  Iowa  309.  Ordinarily,  injuries  consequent 
on  sudden  movements,  jolts,  jerks,  or  lunges  of  street  cars  are 
not  actionable,  unless  unusual  and  unnecessary.  But  the  implied 
contract  of  such  a  common  carrier  is  to  carry  safely,  and  this 
necessarily  includes  the  furnishing  of  reasonable  opportunity  to 
alight  from  the  car  or  train  safely  at  the  end  of  the  journey; 
and  any  movement  of  the  cars  after  the  passenger  may  be  said 
to  have  been  invited  to  alight,  before  he  has  had  a  reasonable 
opportunity  to  do  so,  is  deemed  negligent,  whether  such  move- 
ment be  unusual  and  unnecessary  or  not.  Having  been  induced 
by  the  defendant's  servants  to  attemfpt  to  leave  the  cars  or 
train,  its  duty  attaches  to  stop  the  train  or  car  a  suflBcient  length 
of  time  to  enable  the  passenger  to  reach  the  platform  or  ground 
in  safety ;  and  this  duty  relates  to  the  place  where  plaintiff  had 
been  induced  by  the  conduct  of  the  servants  and  the  stopping  of 
the  train  to  believe  he  was  to  alight,  and  not  to  the  final  stop- 
ping of  the  cars  or  train,  after  it  moves  a  few  feet  farther  on. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Akin,  140  Tenn.  34  (203  S.  W. 
329) ;  Chicago  i&  A.  R.  Co.  v.  Arnol,  144  111.  261  (19  L.  R.  A. 
313) ;  Chesapeake  cfc  0.  R.  Co.  v.  Borders,  140  Ky.  548  (140  Am. 
St.  396) ;  Benoit  v.  Boston  &  N.  S.  R.  Co.,  216  Mass.  320  (103 
N.  E.  830).  See,  also,  4  Ruling  Case  Law  1245,  and  cases  cited 
therein.    If  the  witnesses  are  to  be  believed,  the  company's  em- 
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ployees  stopped  the  car  at  Twenty-third  Street,  opened  the  door, 
and  thereby  invited  the  plaintiff  and  her  companion  to  alight 
from  the  car ;  and,  though  they  must  have  known  that  these  pas- 
sengers were  so  doing,  or  about  to  do  so,  suddenly  started  the 
ear  with  a  jerk,  and  thereby  threw  the  plaintiff  off  her  balance, 
causing  serious  injury  to  her  ankle.  True,  plaintiff  was  not  on 
the  steps  or  platform  or  immediately  at  these,  but  she  was  start- 
ing to  go  by  way  of  these  to  the  street.  In  responding  to  the  de- 
fendant's  invitation  to  alight,  she  had  released  her  hold  on  the 
raiUng  by  which  she  steadied  herself  in  standing,  had  stepped 
back  ^vith  her  left  foot,  and  was  about  to  turn  to  go  out,  as 
the  ear  started  on  with  a  jerk ;  and  we  are  of  the  opinion  that, 
if  the  facts  were  so  found,  the  jury  might  have  concluded  that, 
in  view  of  the  situation, — that  is,  of  plaintiff's  having  started 
to  leave  the  car, — defendant  was  negligent  in  suddenly  starting 
the  car,  without  warning.  A  person,  in  leaving  the  car,  starts 
somewhere,  and  the  act  of  alighting  is  not  limited  to  getting  off 
the  steps,  and  the  duty  of  looking  after  the  safety  of  the  pas- 
senger is  not  limited  to  the  mere  stepping  from  the  platform  or 
steps.  The  common  carrier  owes  the  duty  of  exercising  a  very 
high  degree  of  care  for  the  safety  of  the  passenger  in  leaving 
the  car,  from  any  point  from  which  the  passenger  may  start. 
In  Birmingham  R,  L.  &  P.  Co,  v.  Glenn,  179  Ala.  263  (60  So. 
Ill),  a  street  car  jerked,  immediately  after  a  lady  passenger 
arose  to  leave  the  car,  causing  her  to  fall ;  and  recovery  was  ap- 
proved on  the  theory  that  she  was  entitled  to  protection  during 
the  entire  passage  from  the  car,  from  beginning  to  the  end;  and 
such  is  the  general  rule.  We  are  of  the  opinion  that  the  jury 
might  well  have  found  that  the  plaintiff  had  started  to  leave 
the  car  when  it  is  said  to  have  jerked  forward  and  caused  tlie 
injuries  to  plaintiff.    The  issue  should  have  gone  to  the  jury. 

The  court  did  not  err  in  ruling  that  the  doctrine  of  res  ip  a 
loquitur  was  not  applicable,  and  that  negligence  was  not  to  be 
presumed  from  what  happened.     See  Fitch  v.  Mason  City  d' 

C.  L.  T.  R.  Co,,  124  Iowa  665 ;  McGinn  v.  New 
2.  nbot^obkob:        Orleans  R.  &  L.  Co.,  118  La.  811  (43  So.  450)  ; 

r«#  ipsa  loqwtur,  '  ^  ^  ^ 

Tirnms  v.  Old  Colony  8.  R.  Co.,  183  Mass.  193 
(66  N.  E.  797)  ;  Tabak  v,  Milwaukee  E.  R.  <fe  L.  Co,,  161  Wis.  422 
(154  N.  W.  694)  ;  Etson  v.  Fort  Wayne  &  B.  I.  R.  Co.,  110  Mich. 
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494  (68  N.  W.  298) ;  De  Yoe  v.  Seattle  Elec.  Co.,  53  Wash.  588 
(102  Pac.  4A6)  .—Reversed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Alvie  Frederick  et  al.,  Appellees,  v.  Henry  Frederick  et  al.. 

Appellants. 

SPEOIFIO  PEBFOBMANOE:    Oral  Contract  With  Possession  and  Part 

1  Payment.  An  oral  contract  for  the  purchase  of  real  estate,  followed 
by  possession  and  part  payment  by  the  purchaser,  is  specifically 
enforcible.  Evidence  held  sufficient  to  show  the  contract  and  pos- 
session and  payment  thereunder. 

LIMITATION  OF  ACTIONS:     Specific  Performance  of  Oral  Contract 

2  For  Realty.  An  action  for  specific  performance  of  an  oral  contract 
for  the  purchase  of  realty  (under  which  possession  was  taken  and 
part  payment  was  made)  is  an  action  ''for  the  recovery  of  real 
property. ' ' 

APPEAL  AND  EBBOB:     Beservation  of  Oronnds— Waiver.     A  wife, 

3  defendant  in  an  action  against  her  husband  for  specific  performance 
of  a  contract  for  the  conveyance  of  real  estate,  may  not  raise  the 
point  for  the  first  time  on  appeal  that  she  had  never  agreed  to  the 
contract. 

Appeal  fro7n  Wapello  District  Court. — C.  W.  Vermilion,  Judge. 

April  5,  1921. 

Suit  for  specific  performance  of  an  oral  contract  to  convey 
real  estate.  The  defenses  were  a  general  denial,  the  statute  of 
frauds,  and  the  statute  of  limitations.  There  was  a  decree  for 
the  plaintiff,  and  the  defendants  appeal. — Affirmed. 

W.  W.  Epps  and  Roberts  &  Webber,  for  appellants. 
Heindell  &  Hunt,  for  appellees. 

Evans,  C.  J. — I.  The  suit  was  begun  in  his  lifetime  by 
Alvie  Frederick,  who  died  pending  the  suit.    His  death  being 
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suggested,  his  widow,  Clara  Frederick,  was  substituted  as  plain- 
tiff.   Alvie  died  testate,  without  heirs,  and  leav- 
'  voBXAKoi:  ing  his  wife  as  sole  beneficiary  of  his  will.    The 

posmTon  «nd'  defendant  Henry  Frederick  was  the  brother  of 
p  paymen .  ^jyie.  The  coutract  sued  on  had  its  inception  in 
the  year  1910,  when  both  brothers  lived  in  Nebraska.  Henry 
was  married,  and  Alvie  was  not.  Alvie  made  his  home  in  the 
family  of  Henry.  They  had  a  mutual  desire  to  acquire  some 
farm  land  in  Iowa,  where  one  of  their  brothers  lived.  Henry 
had  some  means  which  he  could  apply  upon  the  purchase  of  land. 
Alvie  had  none  at  that  time.  Henry  came  to  Wapello  County 
and  bought  the  Derby  farm  of  280  acres,  at  $65  per  acre.  The 
contract  was  performed  the  March  following.  Henry  paid  $2,500 
of  the  purchase  price,  and  gave  a  mortgage  upon  the  farm  for 
the  balance  of  the  purchase  money,  for  $18,500.  The  farm  con- 
sisted of  the  north  one  half  of  a  certain  Section  28,  except  the 
southwest  quarter  of  the  northwest  quarter.  The  brothers  went 
into  possession  in  March,  1911.  Alvie  lived  as  before  in  the 
family  of  Henry,  and  paid  his  board.  For  the  purpose  of  work- 
ing the  farm,  Alvie  went  into  possession  of  the  south  120  acres 
of  the  northeast  quarter,  which  did  not  include  the  house  or  any 
of  the  buildings.  Henry  went  into  possession  of  the  rest  of  the 
farm.  Later,  Alvie 's  possession  was  reduced  to  the  south  100 
acres  of  such  northeast  quarter  section.  This  is  the  description 
of  the  land  which  he  now  claims  in  this  suit.  He  continued  in 
such  possession,  as  claimed,  until  his  death,  in  October,  1918.  The 
illness  from  which  his  death  resulted  began  in  1917,  He  was 
married  on  March  14,  1917.  After  his  illness  began,  in  1917,  he 
did  not  personally  do  any  labor  upon  the  place.  His  wife,  how- 
ever, is  claimed  to  have  taken  charge  of  the  land,  and  to  have 
caused  the  tilling  thereof  to  be  done  by  others.  It  is  claimed 
for  the  plaintiff  that  Alvie  paid  to  Henry  every  year  6  per  cent 
on  $6,500  as  the  alleged  purchase  price  of  the  land,  and,  in  addi- 
tion thereto,  that  he  paid  the  taxes  on  such  100  acres.  It  is 
further  claimed  that,  in  March,  1914,  he  paid  to  Henry  the  sum 
of  $250  of  the  purchase  price. 

It  does  appear  from  the  evidence  on  both  sides  that  Alvie 
did  pay  to  Henry  $390  each  year,  and  that  he  did  further  pay 
to  Henry  the  proportionate  amount  of  the  taxes  accruing  upon 
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the  farm  as  a  whole.  It  also  appears  in  like  manner  that  he  did, 
on  or  about  March,  1914,  pay  to  Henry  the  sum  of  $250.  The 
avoidance  of  the  effect  of  these  facts  claimed  by  Henry  is  that 
the  annual  payments  made  by  Alvie  to  him  were  made  as  rent, 
and  not  otherwise ;  that  the  exact  amount  of  such  rent  was  fixed 
at  6  per  cent  on  the  purchase  price,  plus  taxes ;  that  the  payment 
of  $250  to  Henry  was  made  as  a  loan,  and  not  as  a  part  of  the 
purchase  price.  It  does  appear,  also,  that,  after  the  payment  of 
the  $250,  the  annual  payments  made  by  Alvie  thereafter  were 
reduced  by  $15.  Whether  such  reduction  was  made  because  of 
the  payment  of  $250  on  the  purchase  price,  or  whether  it  was 
made  as  an  offset  against  the  rent,  because  of  interest  due  Alvie 
from  Henry  for  the  loan  of  $250,  is  in  dispute.  The  $250  was 
paid  to  Henry  by  check.  No  note  for  the  amount  was  delivered 
by  Henry  to  Alvie,  but  it  is  claimed  by  the  defendant  that  a 
note  was  offered.  The  foregoing  are  the  more  definite  and  salient 
facts  in  the  case.  In  support  of  the  claim  that  the  $250  check 
was  a  payment  upon  the  purchase  price,  and  that  Alvie  was  at 
all  times  in  possession  of  the  land  as  owner,  subject  to  the  pay- 
ment of  the  purchase  price,  much  circumstantial  evidence  was 
introduced  by  plaintiff,  including  many  admissions  on  the  part 
of  Henry.  Several  of  the  admissions,  if  made,  were  very  signifi- 
cant. While,  ordinarily,  evidence  of  mere  admissions  by  the 
adverse  party  will  be  scrutinized  closely,  if  not  skeptically,  yet 
such  rule  has  little  application  here.  Henry,  though  a  witness 
in  the  case,  and  called  several  times  to  the  witness  chair,  denied 
none  of  the  material  admissions  which  had  been  testified  to  by 
plaintiff's  witnesses. 

The  case,  on  its  larger  merits,  is  essentially  a  fact  case.  It 
would  not  be  practicable  to  discuss  the  details  of  the  evidence, 
within  the  appropriate  limits  of  an  opinion.  The  foregoing  in- 
dicates its  general  nature.  We  have  read  the  evidence  carefully, 
and  are  satisfied  with  the  conclusion  of  the  trial  judge  as  to  the 
facts  of  the  case. 

II.  The  defendants  pleaded  the  statute  of  frauds.  Inas- 
much as  we  find  the  fact  to  be  that  Alvie  held  the  possession  of 
the  land  in  controversy  from  the  beginning,  and  that  he  did 
make  a  partial  payment  of  $250  on  the  purchase  price,  this  elim- 
inates the  statute  of  frauds. 
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III.  The  defendants  also  pleaded  the  statute  of  limita- 
tions.    This  pleading  was  filed  by  defendants  in  the  course  of 
the  trial.    It  is  based  upon  the  fact  that  the  suit  was  for  the  en- 
forcement of  an  unwritten  contract,  and  that 

2.  Limitation  of       .,  i?       j.-        xi.  j       i.    j  j 

AcrrioKB:  specific  the  cause  of  action  thereunder  had  accrued  more 
mi^^^^act^for  than  fivc  ycars  before  the  commencement  of  the 
'^  ^'  action.    We  think  the  action  was  one  brought  for 

the  recovery  of  real  property,  within  the  meaning  of  Subdivision 
7  of  Section  3447  of  the  Code.  The  plea  of  limitation  is,  there- 
fore, not  well  taken. 

IV.  It  is  urged  by  appellants  in  argument  that  there  was 
no  evidence  that  Anna  Frederick  had  ever  agreed  to  this  con- 
tract. Disregarding  for  the  moment  the  fact  that  this  contract 
3   appsai.  awd        ^*^  ^^  inception  before  the  acquisition  of  the 

^^n^of  groundi:  ^^^^  ^^  Hcury,  and  that  the  possession  of  Alvie 
waiver.  yr^^  taken  pursuant  to  such  original  agreement, 

we  note  that  the  point  now  urged  in  argument  was  not  raised 
in  any  manner  in  the  district  court.  The  defendant  Anna  Fred- 
erick did  file  a  general  denial,  and  nothing  more.  It  is  urged 
that  this  was  sufficient  to  put  the  plaintiff  upon  his  proof,  as 
against  her.  Granted.  Plaintiff  did  not  anywhere  allege  that 
the  wife  of  Henry  had  any  part  in  such  contract.  Granting 
further  that  the  wife  was  not  bound  by  the  contract,  neverthe- 
less she  had  the  right  of  election  to  join  with  her  husband  in  the 
performance  of  it  or  to  refuse  to  do  so.  If  she  elected  to  refuse, 
the  plaintiff  was  entitled  to  withhold  a  pro  rata  part  of  the  pur- 
chase price  because  of  such  refusal.  It  was  incumbent,  there- 
fore, upon  the  wife,  having  been  brought  into  court  in  a  suit  for 
specific  performance,  to  disclose  her  election  either  to  be  bound 
to  the  extent,  if  any,  to  which  her  husband  was  bound,  or  to 
refuse  to  be  bound  to  any  extent.  She  did  nothing  of  this  kind. 
We  find  no  suggestion  in  the  record  below  of  any  claim  by  the 
defendant  wife,  repudiating*  the  contract  on  such  ground  as 
against  herself.  Having  failed  to  raise  the  question  in  any  man- 
ner in  the  district  court,  she  cannot  now  raise  it  on  appeal. 

On  the  whole  record,  we  fail  to  find  any  proper  ground  for 
reversing  the  decree  of  the  trial  court.  It  is,  accordingly, — 
Affirmed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 
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In  re  Estate  of  Sylvester  Rice. 

P.  J.  Rice  et  al.,  Appellees,  v.  American  Baptist  Foreign 

Mission  et  al.,  Appellants. 

WILLS:  Bevocation — ^Revocation  by  Codicil.  A  clearly  granted  life 
estate  in  realty,  with  remainder  over  to  a  named  person,  is  not  re- 
voked by  a  codicil  which,  after  granting  additional  rights  to  the  life 
tenant,  conveys  to  trustees  all  the  real  property  of  which  the  testator 
may  die  seized,  with  directions  to  sell  and  distribute  the  proceeds 
to  legatees  named  in  the  will  and  codicil.  It  is  held  that  the  trus- 
tees took  only  that  quantum  of  interest  in  the  real  estate  which 
the  purpose  of  the  trust  required, — that  quantum  which  would  per- 
mit the  formerly  clearly  granted  estates  to  stand. 

Appeal  from  Butler  District  Court. — M.  F.  Edwards,  Judge. 

April  5,  1921. 

Action  in  equity,  to  construe  the  will  and  annexed  codicils 
of  Sylvester  Rice,  deceased.  The  cause  was  submitted  on  the 
pleadings.  It  was  decreed  by  the  court  that  the  codicils  did  not 
revoke  the  provisions  of  the  original  will  with  respect  to  certain 
devises.    Defendants  appeal. — Affirmed. 

Geo.  A.  Mclntyre  and  Sager  &  Sweet,  for  appellants. 
C.  0.  Burling,  for  appellees. 

De  Graff,  J. — The  testator,  Sylvester  Rice,  died  August  21, 
1916,  without  issue,  and  leaving  no  widow.  F.  J.  Rice  and 
Louisa  Rice,  plaintiffs,  are  husband  and  wife,  the  former  being 
a  nephew  of  the  decedent's. 

On  March  15,  1913,  the  will  in  question  was  executed,  and 
by  the  terms  thereof,  specific  devises  and  legacies  were  given  to 
divers  persons  and  corporations  named  therein,  parties  to  this 
action. 

The  present  inquiry  involves  a  construction  of  the  will  as 
to  devises  to  Mrs.  Lucinda  A.  BuUen,  F.  J.  Rice,  and  his  wife, 
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Louisa,  in  relation  to  the  disposition  of  the  proceeds  of  real  estate 
conveyed  to  trustees,  with  power  of  sale. 

Briefly  summarizing  the  controverted  provisions  of  the 
original  will,  we  note  the  following:  (1)  Mrs.  Lucinda  A. 
Bullen  was  given  a  life  estate  in  certain  real  estate  situated 
in  the  town  of  Shell  Bock,  Iowa,  with  immediate  possession  upon 
the  death  of  the  testator.  (2)  The  remainder  estate  in  said 
real  estate  was  given  to  the  nephew  F.  J.  Rice,  and  to  his  heirs 
and  assigns.  (3)  All  of  the  household  goods  contained  in  the 
buildings  on  the  real  estate  mentioned  above  were  bequeathed 
for  the  use  of  Lucinda  A.  Bullen  during  her  life,  and  after  her 
death  to  F.  J.  Rice  and  to  his  heirs  and  assigns.  (4)  $500  in 
eash  was  given  to  F.  J.  Rice.  (5)  $500  in  cash  was  given  to 
Louisa  Rice.  (6)  F.  J.  Rice  was  named  as  the  executor  of  the 
will,  and  he  was  recommended  to  the  probate  court  for  such 
appointment. 

On  April  19,  1913,  the  first  codicil  to  this  will  was  executed, 
in  which  additional  specific  bequests  were  made,  and  revoking  or 
modifying  others,  with  which  we  are  not  concerned.  Item  10 
of  this  codicil  reads  as  follows : 

' '  In  the  final  settlement  of  my  estate  should  there  be  assets 
more  than  sufficient  to  pay  the  devisees  and  bequests  herein 
named,  and  also  those  named  in  my  last  will  and  testament  (to 
which  this  codicil  is  attached)  and  the  payment  of  all  costs  and 
expenses  and  just  debts ;  then  it  is  my  will,  and  I  so  direct  that 
such  remaining  assets  be  given  to  the  persons  and  societies  herein 
n«inied  and  also  such  persons  and  societies  named  in  my  last  will 
and  testament,  in  proportion  to  the  amount  given  them  in  this 
codicil  and  in  the  said  last  will  and  testament ;  and  in  the  event 
that  there  shall  not  be  sufficient  to  pay  in  full  the  devises  and 
bequests  named  in  this  codicil  and  those  named  in  the  said  last 
wiD  and  testament,  then  each  devise  shall  be  reduced  pro  rata." 

On  July  14,  1916,  a  second  codicil  was  executed,  which 
modified  some  of  the  bequests  previously  made,  and,  so  far  as 
material  to  the  present  issues,  provided:  (1)  The  devise  to 
Mrs.  Lucinda  A.  Bullen  of  the  life  estate  in  certain  real  estate 
was  enlarged,  by  authorizing  her  to  rent  the  said  premises  and 
to  collect  and  retain  the  rentals  for  her  benefit  during  all  or 
any  portion  of  her  life  lease.    The  taxes  on  said  real  estate  were 
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to  be  paid  by  the  executors  or  trustees  from  the  general  fund 
of  the  testator's  estate,  and  the  said  Lucinda  BuUen  was  charged 
to  keep  the  property  in  repair  at  her  own  expense  during  her 
lifetime.  (2)  The  bequest  of  $500  to  F.  J.  Rice  was  canceled 
and  revoked.  (3)  The  bequest  of  $500  to  Mrs.  Louisa  Rice 
was  canceled  and  revoked.  (4)  The  nomination  of  P.  J.  Rice 
as  executor  was  canceled  and  revoked.  (5)  Fred  O.  Newcomb 
and  Geo.  A.  Mclntyre  were  appointed  joint  executors  and  trus- 
tees of  the  will.  (6)  **Par.  15.  It  is  my  desire  that  said  exec- 
utors shall  close  the  estate  on  the  expiration  of  one  year  from 
the  date  of  their  appointment  and  qualification  and  that  there- 
after they  continue  as  trustees  if  it  is  necessary  in  order  to  dis- 
pose of  real  estate  and  distribute  the  proceeds  in  accordance 
with  the  terms  of  this  will.  If  either  said  F.  0.  Newcomb  or 
Geo.  A.  Mclntyre  shall  die  or  become  disqualified  to  act  as 
executors  or  trustees  of  this  will,  then  the  survivor  shall  have 
sole  authority  to  continue  the  administration  and  exercise  all 
powers  now  given  to  them  jointly. 

**Par.  16.  I  hereby  sell,  convey,  transfer  and  deliver  the 
legal  and  equitable  title  to  all  the  real  estate  of  which  I  die  pos- 
sessed or  in  which  I  may  have  a  legal  or  equitable  interest,  to 
Fred  0.  Newcomb  and  Geo.  A.  Mclntyre  as  trustees  of  my  estate ; 
and  that  all  the  provisions  of  my  will  shall  be  construed  in 
harmony  with  this  conveyance.  They  shall  sell  said  real  estate 
and  distribute  the  proceeds  of  such  sales  in  the  amounts  and  to 
the  persons  and  institutions  named  in  my  will  and  codicils  as 
now  modified  and  extended. ' ' 

The  construction  of  a  will  has  for  its  primary  purpose  the 
finding  and  a  declaring  of  the  intention  of  the  testator.  In  the 
instant  case,  the  conflict,  if  any,  arises  between  the  language  of 
the  original  will  and  the  codicils  annexed.  A  codicil  will  not  re- 
voke the  provisions  of  the  will  imless  clearly  inconsistent  with 
it;  and,  in  order  to  constitute  a  revocation,  we  must  find  the 
intent  to  revoke,  either  in  express  words  or  by  necessary  impli- 
cation. 

It  is  also  a  well  established  rule  that  a  gift  or  devise  made 
by  a  will  is  not  to  be  cut  down  by  a  codicil  unless  the  intent  so 
to  do  clearly  appears  therein.  Ambiguous  or  doubtful  expres- 
sions are  not  suflScient,  and  unless  there  is  an  irreconcilable  con- 
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flict,  a  codicil  will  not  be  considered  the  last  expression  of  the 
testator's  intent. 

The  primary  contention  of  appellant  is  that  the  convey- 
ance by  the  codicil  of  the  legal  and  equitable  title  to  certain 
real  estate  to  trustees,  with  power  of  sale,  indicates  an  intention 
on  the  part  of  the  testator  to  revoke  the  original  provision,  giving 
a  life  estate  in  said  realty  to  Lucinda  A.  Bullen,  and  necessarily 
destroyed  the  remainder  over  to  the  plaintiflE  P.  J.  Rice,  and 
terminated  his  rights  under  the  will  as  a  residuary  legatee.  The 
trial  court  answered  in  the  negative. 

If  will  be  observed  that  the  testator  specifically  revoked, 
by  his  codicil,  certain  bequests  to  P.  J.  Rice  and  his  wife,  Louisa. 
He  did  not  expressly  revoke  the  life  estate  given  to  Mrs.  Bullen 
or  the  remainder  over  to  Rice;  and,  unless  the  conveyance  to 
trustees  of  the  real  estate  to  which  these  interests  attach  im- 
pliedly revoked  the  original  provision,  the  devise  must  stand. 

A  declared  purpose  by  the  testator  in  a  codicil  to  alter  his 
will  in  one  or  more  stated  respects  implies  that  it  is  not  altered 
in  other  respects  which  have  reference  to  the  same  beneficiaries. 

*'A  codicil  will  not  operate  as  a  revocation  of  a  previous 
will  beyond  the  clear  import  of  its  language,  nor  upon  any  sug- 
gestion of  repugnancy,  save  so  far  as  may  be  necessary  to  give 
that  codicil  effect."    1  Schouler  on  Wills  (5th  Ed.),  Section  437. 

Wills  and  codicils  are  alike  in  their  declaration  of  intended 
disposition  of  property,  but  are  unlike  in  their  revocatory  ef- 
fect. A  later  will  affecting  the  same  property  is,  by  its  very  na- 
ture, a  revocation  of  the  former  will;  whereas  a  codicil  is,  by 
its  nature,  a  confirmation  of  the  former  will,  except  as  to  its 
express  alterations.  A  codicil  imports,  not  a  revocation,  but  an 
addition.  Confirmation  is  presumed ;  not  an  intended  revocation. 
We  are  not  to  guess  or  speculate  on  the  question  of  revocation, 
or  to  extend  it  further  than  the  clear  language  of  the  revoking 
instrument  requires  us  to  do.  The  terms  of  a  codicil  are  not  per- 
mitted to  disturb  those  of  the  will  further  than  is  absolutely 
necessary,  to  give  to  such  terms  reasonable  effect. 

If  possible,  the  instrument  in  all  its  parts  must  be  ^recon- 
ciled, so  as  to  make  the  disposition  a  consistent  whole.    In  other 

Vol.  191  Ia.— 14 
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words,  a  will  must  not  be  read  so  as  to  contradict  itself,  if  the 
apparent  conflict  can  be  reconciled. 

The  language  of  the  second  codicil,  in  Paragraph  16,  is 
quite  pertinent  in  disclosing  the  intent  of  the  testator.  After 
conveying  to  trustees  the  legal  and  equitable  titles  to  all  real 
estate  of  which  the  testator  should  dieseized,  the  following  lan- 
guage is  found : 

**That  all  the  provisions  of  my  will  shall  be  construed  in 
harmony  with  this  conveyance." 

It  is  then  said : 

'^They  [trustees]  shall  sell  said  real  estate  and  distribute 
the  proceeds  of  such  sales  in  the  amount  and  to  the  persons  and 
institutions  named  in  my  will  and  codicils  as  now  modified  and 
extended.*' 

This  is  a  specific  direction  and  request  on  the  part  of  the 
testator.  We  must  presume  that  this  language  of  direction  was 
used  advisedly  and  for  a  purpose,  and  in  reading  the  terms  of 
the  original  will  in  connection  with  the  two  codicils,  we  can  find 
no  inconsistency. 

"And  where,  by  the  terms  of  a  will,  a  devise  or  bequest  is 
clearly  given,  a  codicil  will  not  operate  to  revoke  such  bequest 
or  devise,  unless  the  intention  that  it  shall  so  operate  appears 
with  equal  clearness.'*    40  Cyc.  1183. 

We  cannot  permit  the  doctrine  of  equitable  conversion  to 
be  applied  in  hostility  to  a  devisee.  Narris  v.  Loyd,  183  Iowa 
1056.  This  is  especially  true  if  the  devisee  can  take  the  property 
in  its  real  character,  without  disturbing  the  rights  of  others 
under  the  will.  This  could  be  done  in  the  instant  ease  as  to 
Mrs.  Bullen.  It  would  be  vain  to  insist  upon  a  conversion,  when, 
directly  after  the  change,  the  persons  entitled  could  turn  it  back 
to  its  natural  state,  without  affecting  the  mterests  of  others. 
Equity  \vill  not  compel  the  execution  of  a  trust,  under  such  cir- 
cumstances, against  the  wishes  of  the  persons  beneficially  in- 
terested, and  the  direction  for  the  conversion  by  will  is  presumed 
to  have  been  made  for  the  benefit  and  convenience  of  the  de- 
visees and  legatees.  This  is  the  underlying  principle  of  the 
doctrine  of  reconversion.    13  Corpus  Juris  885. 

We  are  satisfied  that  the  trial  court  gave  the  will  a  proper 
construction,  in  holding  that  the  trustees  appointed  in  the  second 
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codicil  took  that  quantum  of  interest  in  the  real  estate  which 
the  purpose  of  the  trust  required,  and  that  the  purpose  specified 
was  to  sell  the  real  estate,  and  distribute  the  proceeds  according 
to  the  provisions  of  the  will.  This  provision  of  the  codicil  af- 
forded simply  a  different  means  of  devolution. 

The  decree  of  the  court  read  into  the  will  and  codicils 
annexed  the  clear  intention  of  the  testator,  which  is  the  sine  qua 
non  in  the  construction  of  a  will.  Wherefore,  the  decree  entered 
is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


W.  H.  Jones,  Appellant,  v.  American  Home  Finding  Associa- 
tion, Appellee. 

COKTBACT8:     Oonstmction — Commission  on  Subscription.    A  contract 

1  under  which  a  solieiting  agent  for  a  charitable  association  was  to 
receive  a  commission  on  "all  money  secured  by  his  personal  solici- 
tations and  paid  to  him  by  individuals  and  counties''  contemplates 
(1)  moneys  actually  collected  by  the  agent,  and  (2)  enforcible 
obligations  secured  by  him. 

COKTBACT8:      Validity— Public    Policy— Oommlsslon    on    Charitable 

2  Funds.  A  contract  under  which  an  association  devoted  exclusively 
to  charitable  and  benevolent  purposes,  whose  existence  is  made 
possible  by  subscriptions  and  donations  for  said  purposes,  agrees  to 
pay  a  soliciting  agent  * '  one  half  of  all  money  secured  by  his  personal 
solicitations  and  paid  to  him  by  individuals  and  counties,"  is 
against  public  policy. 

Appeal  from  WapeUo  District  Court, — ^F.  M.  Hunter,  Jud«:e. 

April  5,  1921. 

Action  at  law  to  recover  an  alleged  commission  for  services 
by  plaintiff  under  a  written  contract  with  defendant.  Directed 
verdict  for  defendant,  and  judgment  entered  against  plaintiff 
for  costs.    Plaintiff  appeals. — Affirmed. 


W.  W.  Epps,  for  appellant. 
Roberts  &  Webber,  for  appellee. 
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De  Graff,  J. — Plaintiff  was  a  field  agent  for  the  defendant 
association.  Under  the  terms  of  a  written  contract,  he  was  em- 
ployed by  the  defendant  to  perform  certain  services  in  connec- 
tion with  its  charitable  work,  and,  among  other  things,  to  secure 
life  memberships,  disseminate  its  literature,  and  solicit  funds 
for  the  prosecution  of  the  objects  and  purposes  of  said  associa- 
tion. In  consideration  of  the  services  performed  on  the  part 
of  plaintiff,  it  was  agreed  that : 

'*W.  H.  Jones  shall  receive  as  a  compensation  •  •  ♦ 
one  half  of  all  money  secured  by  his  personal  solicitations  and 
paid  to  him  by  individuals  and  counties. ' ' 

It  is  alleged  by  plaintiff  that,  under  and  by  virtue  of  said 
contract,  and  while  in  the  line  of  his  duty,  he  solicited  one 
Emanuel  Zaring,  of  Washington,  Iowa,  for  a  subscription  to 
said  defendant  association,  and  did  procure  from  him  a  gift  of 
$1,000,  to  be  made  in  the  form  of  a  legacy  in  the  will  of  said 
Zaring;  that  there  was  paid  to  the  said  defendant  association 
from  the  estate  of  the  said  Zaring  the  sum  of  $1,000  under  his 
will ;  that  the  said  association  has  failed  and  refused  to  pay  the 
plaintiff  one  half  of  the  bequest  so  made,  or  the  sum  of  $500. 

At  the  close  of  plaintiff's  testimony,  upon  motion  of  the 
defendant,  the  court  directed  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  and  verdict  and  judgment  were  entered 
accordingly.  The  answer  to  either  one  of  two  questions  de- 
termines the  correctness  of  the  ruling  of  the  trial  court:  (1) 
Did  the  plaintiff  make  a  prima-f acie  case  on  the  evidence  offered 
in  support  of  his  petition?  (2)  Is  the  contract,  so  far  as  it 
relates  to  the  alleged  commission,  contrary  to  public  policy? 

I.     A  reading  of  the  record  convinces  us  that  the  evidence 
is  insufficient  to  sustain  the  allegations  of  plaintiff's  petition; 
and,  in  passing,  it  may  be  said  that  the  contract  had  in  contem- 
1.  coNTBAOTs:  con.  plation  moneys  actually  collected  by  the  plain- 
mUsion'^on^rab-    ^^^»  *^"^  ^^^  ^^^^  Contracts  secured  through  the 
Bcription.  agcucy  of  plaintiff  as  were  enf  orcible  obligations, 

in  the  form  of  subscriptions  to  the  defendant  association.  Fur- 
thermore, there  is  no  competent  evidence  tending  to  show  that 
the  said  bequest  was  secured  by  and  through  the  personal  solici- 
tation of  this  plaintiff,  conceding,  for  the  moment,  that  the 
bequest  comes  within  tlie  purview  of  the  contract. 
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No  purpose  will  be  served  in  reciting  the  evidence  upon 
which  plaintiff  predicates  a  recovery.  SuflScient  to  state  our 
conclusion  that  it  does  not  justify  a  recovery. 

II.  It  is  a  well-settled  principle  of  the  law  that,  if  a  con- 
tract binds  the  maker  to  do  something  opposed  to  the  public 
policy  of  the  state,  or  conflicts  with  the  wants,  interests,  or  pre- 
vailing sentiment  of  the  people,  or  his  obliga- 

2    COITTBACTS I  vsl- 

"  idity:  pnbUc  poi-  tious  to  the  world,  it  is  void.  The  term  **  public 
on  eharitobie        policy      IS  not  susccptible  01  exact  dennition. 

If  a  contract  is  opposed  to  the  interests  of 
the  public,  even  though  the  intent  of  the  parties  is  good,  and 
no  particular  injury  to  the  public  would  result  in  the  particular 
ease,  a  court  will  hold  that  it  contravenes  public  policy.  The 
test  is  the  evil  tendency  of  the  contract,  and  not  its  actual  in- 
jury to  the  public  in  a  particular  instance. 

The  principal  business  of  the  defendant  association  is  look- 
ing after  and  providing  homes  for  neglected,  dependent,  and 
homeless  children.  Its  existence  is  made  possible  by  subscrip- 
tions and  donations  of  benevolent  and  charitably  inclined 
persons. 

Having  in  mind  the  character  of  the  defendant  association, 
its  objects  and  purposes,  and  the  facts  and  circumstances  sur- 
rounding the  contracting  parties  at  the  time,  was  the  contract 
in  relation  to  the  commission  claimed  by  plaintiff  contrary  to 
public  policy  ? 

The  legacy  was  paid  directly  to  the  defendant  association 
by  the  executor  of  the  Zaring  estate.  The  intent  of  the  testator 
did  not  contemplate  that  the  plaintiff  should  share  in  the  be- 
quest. A  court  would  do  violence  to  the  declared  intent  of  a 
testator  to  permit  a  diversion  or  a  conversion  of  a  bequest  made 
under  such  circumstances.  The  plaintiff  had  nothing  to  do  with 
the  making  or  the  probating  of  the  will,  nor  was  he  in  a  position 
to  enforce  a  provision  that  inured  to  the  benefit  of  the  defendant 
association.  He  was  '*a  stranger,"  and  the  legatee  was  under  no 
obligation  ** to- take  him  in.*'  We  cannot  assume  that  the  testa- 
tor, Zaring,  gave  the  defendant  association  a  gift  by  will  of 
$1,000  for  the  reason  that  he  desired  to  help  plaintiff  secure  a 
commission  thereon.  The  practical  construction  of  this  contract 
does  not  support  such  a  conclusion.    It  is  not  shown  that  Zaring 
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knew  the  terms  of  the  contract  between  plaintiff  and  the 
association. 

The  officers  of  the  defendant  association  have  no  authority 
to  contract  in  relation  to  funds  coming  into  their  possession  to 
carry  out  the  purposes  of  the  corporation,  whereby  private  per- 
sons would  reap  the  benefits  of  bequests,  as  in  the  instant  case. 
It  would  be  an  unwarranted  diversion  of  such  funds,  which 
would  tend  to  shock  the  public  conscience.  A  charitable  insti- 
tution must  remain  true  to  the  purposes  of  its  creation.  Trust 
funds  are  in  its  hands,  and  it  is  not  permitted  to  divert  those 
funds  for  private  gain  on  its  own  behalf  or  on  behalf  of  those 
who  are  in  its  employ.    Public  policy  does  not  permit  this. 

For  the  reasons  stated,  the  judgment  entered  by  the  trial 
court  must  be,  and  it  is, — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


CosETTE  H.  Marvick,  Appellee,  v.  Laurentia  Donhowe  et  al., 

Appellants. 

WILLS:     Oonstruction — ^Ambiguous  Designation  of  Wife's  Share.     A 

1  devise  to  a  wife  by  a  testator  without  issue,  of  "that  part  of  my 
estate  which  the  laws  of  Iowa  provide  for  a  wife's  equity,"  will,  in 
case  of  any  doubt,  be  construed  as  conveying  to  the  wife  the  por- 
tion which  would,  under  the  same  circumstances,  pass  to  her  in  case 
there  were  no  will,  to  wit:  $7,500  (after  debts  and  costs  are  paid) 
and  one  half  of  the  remaining  estate.    (Sec.  3379,  Code  Supp.,  1913.) 

WILLS:     Construction — Custody  of  Corpus  of  Life  Estate.     A  devise 

2  which,  after  devising  certain  property  to  the  wife  in  her  own  right, 
also  gives  to  her  "the  income  of  the  balance  of  the  estate  for  as 
long  as  she  lives,  or  until  such  time  as  she  may  again  marry,"  does 
not  per  se  grant  her  the  custody,  control,  and  management  of  the 
corpus  of  the  life  estate. 

Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

April  5,  1921. 
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Action  in  equity  to  construe  the  last  will  and  testament  of 
S.  J.  Marviek,  deceased;  and  on  the  ruling  in  favor  of  plaintiff 
in  two  particulars,  defendants  appeal. — Modified  and  affirmed. 

Bert  B.  Welly,  for  appellants. 
O.  J,  Henderson,  for  appellee. 


Db  Graff,  J. — ^Plaintiff  is  the  surviving  widow  of  the  tes- 
tator, S.  J.  Marvick.  Defendants  are  his  minoj  nieces  and 
nephews,  for  whom  Bert  B.  Welty  was  appointed  guardian  ad 
litem. 

The  instrument  admitted  to  probate  as  the  last  will  and 
testament  of  S.  J.  Marvick,  deceased,  read  as  follows : 

''To  whom  it  may  concern:  I,  S.  J.  Marvick,  being  of  sound 
mind  do  hereby  at  my  death  bequeath  and  give  of  my  worldly 
possessions  to  my  beloved  wife,  Cosette  Henderson  Marvick : 

**lst.  That  part  of  my  estate  which  the  laws  of  Iowa  pro- 
vide for  a  wife's  equity. 

"2nd.  Five  thousand  ($5,000.00)  dollars  to  be  divided  at 
my  death  as  follows :  [Here  follow  nine  specific  charitable  be- 
quests.] 

"3rd.  It  is  further  provided  that  my  wife,  Cosette  Hen- 
derson Marvick,  shall  have  the  income  (after  all  the  expenses 
of  upkeep  and  administration  fees  have  been  taken  out)  of  the 
balance  of  the  estate  for  as  long  as  she  lives,  or  until  such  time 
as  she  may  again  marry,  then  said  balance  of  estate  shall  be 
equally  divided  among  my  beloved  nieces  and  nephews. 

**4th.  I  hereby  appoint  John  Donhowe,  Story  City,  Iowa, 
executor  of  this  will." 

The  two  propositions  submitted  to  this  court  on  this  appeal 
are:  (1)  What  did  the  widow  take,  under  the  language  of  the 
will  that  she  should  have  **that  part  of  my  esfhte  which  the  laws 
of  Iowa  provide  for  a  wife's  equity?"  (2)  Is  the  plaintiff, 
nnder  the  terms  of  the  will,  entitled,  as  a  life  tenant,  to  the  cus- 
tody and  control  of  the  residuary  portion  of  the  estate,  or  is 
she  entitled  only  to  the  income  of  the  residuary  estate,  aftei*  the 
administration  fees  are  paid  and  the  expenses  of  upkeep  de- 
ducted, during  her  life  or  until  her  remarriage  T 
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I.  It  is  frequently  said  in  the  law  of  wills  that,  in  de- 
termining the  intention  of  a  testator,  the  will  is  to  be  taken  by 
its  four  comers,  and  construed  in  the  light  of  the  circumstances 

surrounding  its  execution.    The  court  must  put 

'  atructionr  am-      itsclf  as  nearly  as  possible  in  the  position  of  the 

ti^^ofVife's"*    testator,  and  ascertain,  if  possible,  his  viewpoint, 

*  *^®*  at  the  time  and  under  the  conditions  when  he 

attached  his  signature  to  the  will. 

Under  the  facts  of  this  case,  we  find  two  cultured  and  re- 
fined young  people,  married  shortly  before  the  execution  of  the 
will.  Both  had  a  high  sense  of  the  reciprocal  obligations  due 
each  from  the  other.  The  husband  unexpectedly  became  the  pos- 
sessor of  a  considerable  estate,  by  the  sudden  death  of  his  father. 
The  husband  knew  that,  due  to  his  own  malady,  of  several  years' 
duration,  his  days  on  earth  were  numbered,  and  he  was  fully 
conscious  of  the  inexorable  end.  We  may  imagine  that  the 
young  husband,  with  these  thoughts  in  mind,  said  to  himself : 

**Both  of  my  parents  are  dead.  I  will  leave  no  issue.  My 
five  sisters  are  in  very  comfortable  circumstances.  I  have  cer- 
tain minor  nephews  and  nieces,  who  are  not  dependent  upon  me 
or  my  estate.  I  have  been  well  treated  and  shown  every  favor 
by  certain  charitable  institutions  during  my  sickness  and  in  my 
search  for  the  restoration  of  health.  I  have  a  young  wife  who, 
for  my  service,  sacrificed  the  opportunity  open  to  a  college 
graduate,  and  remembered  her  girlhood  pledge  of  betrothal  to 
me.  It  is  my  desire  to  insure  her  future,  as  far  as  my  estate 
makes  it  possible. ' ' 

He  was  unacquainted  with  the  technical  statutory  provi- 
sions (which  he  was  presumed  to  know)  governing  a  case  like 
his  own,  but  he  did  know  that  the  laws  of  Iowa  made  some  pro- 
vision for  a  surviving  spouse,  and,  with  this  uncertain  informa- 
tion, and  being  a  long  distance  from  home  and  away  from  his 
legal  and  other  confidential  advisers,  he  said,  in  this  holographic 
will: 

'  *  I  give  of  my  worldly  possessions  to  my  beloved  wife  that 
part  of  my  estate  which  the  laws  of  Iowa  provide  for  a  wife's 
equity.'' 

What  do  the  laws  of  Iowa  provide  under  such  circum- 
stances? 


'^ 
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Section  3366  of  the  Code  gives  to  the  surviving  widow,  as 
her  distributive  share,  one  third  in  value  in  fee  of  all  the  legal 
and  equitable  estates  of  which  the  husband  died  seized ;  and,  in 
the  event  that  the  husband  leaves  no  issue,  Section  3379  of  the 
Supplement  to  the  Code,  1913,  gives  to  the  widow  $7,500,  after 
the  payment  of  the  debts  and  expenses  of  administration,  and 
one  half  of  all  the  estate  in  excess  of  said  amount. 

The  law  favors  such  a  construction  of  a  will  as  most  nearly 
conforms  to  the  statutory  rule  of  descent  and  distribution.  Ap- 
plying this  presumption  in  the  instant  case,  if  there  is  any 
doubt  or  uncertainty  as  to  what  portion  of  the  testator's  estate 
he  intended  to  give  his  wife,  we  must  resolve  that  doubt  in  her 
favor,  and  give  her  all  to  which  she  would  have  been  entitled, 
had  the  husband  died  intestate.  See  Ellsworth  College  v.  Carle- 
ion,  178  Iowa  845. 

In  the  ease  of  Murdoch  v.  BUderbctck,  125  Mich.  45  (83  N. 
W.  1007),  the  testator  provided,  inter  alia,  in  his  will: 

**(3)  I  give  and  bequeath  unto  my  wife,  Ellen  Tice,  all 
the  statute  of  the  state  of  Michigan  allows  a  widow. ' ' 

The  statute  gave  to  the  widow  one  half  of  the  deceased  hus- 
band's estate,  if  he  died  without  issue.  Other  beneficiaries  con- 
tended that,  under  this  will,  the  widow  took  only  a  third,  or  her 
ordinary  dower  right.    In  the  opinion  it  is  said : 

"The  statute  as  clearly  gives  the  widow,  where  there  is  no 
issue,  one  half  of  the  real  estate,  as  it  gives  her  any  other  part 
of  the  estate.  Twice  the  testator  bequeaths  to  the  widow  all  that 
the  statute  allows  her.  The  language  is  comprehensive,  and  in- 
cludes all  the  statutory  provisions  for  her  benefit.  It  clearly 
makes  the  other  specific  bequests  subject  to  her  rights. ' ' 

The  ruling  of  the  trial  court  in  construing  the  instant  will 
in  this  particular  is  correct. 

II.  The  only  other  question  submitted  for  review  relates 
to  the  language  of  the  will  which  gives  to  the  widow  *  *  the  income 
(after  all  the  expenses  of  upkeep  and  administration  fees  have 

2  Wills-  construe-  ^^^^  taken  out)  of  the  balance  of  the  estate  for 
tion:  coatodj  of   ^g  Iq^q  ^s  shc  livcs,  or  Until  such  time  as  she 

eorpas  of  liie  *^  ' 

estate.  may  again  marry.'' 

The  trial  court,  in  the  decree,  construed  this  language  to 
give  to  the  widow  the  ''custody  and  control  of  the  balance  of 
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said  estate  (after  the  payment  of  the  special  bequests)  for  and 
during  her  natural  life,  or  until  her  remarriage." 

The  estate  of  the  testator  was  of  mixed  character,  consisting 
of  corporate  stocks  and  .securities,  moneys,  and  an  undivided 
sixth  interest  in  large  tracts  of  land  in  this  and  in  other  states. 
The  intent  of  the  testator  is  clear  that  the  widow  should  have 
the  income  of  the  balance  of  his  estate,  after  giving  to  her  abso- 
lutely that  portion  to  which  she  is  entitled  under  the  laws  of 
Iowa,  and  after  the  pajnnent  of  the  special  charitable  bequests 
provided  for  in  said  wiU.  It  is  further  contemplated  that  the 
expenses  of  upkeep  during  the  existence  of  the  life  estate  shall 
be  deducted,  and  that  the  net  income  shall  be  hers,  and  that  the 
corpus,  upon  the  termination  of  the  life  estate,  shall  be  equally 
divided  among  the  remaindermen.  The  language  of  the  will 
does  not  intend  that  the  widow  shall  have  possession,  control,  or 
custody  of  the  estate,  but  she  is  entitled  to  be  paid  the  income 
therefrom.  At  the  close  of  the  year  of  administration  and  the 
discharge  of  the  executor,  in  the  event  that  the  court  does  not 
deem  it  advisable  to  hold  open  the  estate  beyond  that  period 
for  any  purpose,  and  assuming  that  the  executor  of  this  estate 
has  received  from  the  estate  of  the  decedent's  father  his  share 
of  that  estate,  it  would  be  obligatory  for  the  probate  court  to 
name  the  executor,  or  some  other  suitable  person,  as  trustee  of 
the  life  estate,  to  control  and  manage  same,  and  pay  over  to  the 
beneficiary  the  annual  net  income  from  said  estate  during  her 
life,  or  durante  viduitate.  As  bearing  upon  this  construction, 
see  Brannock  v.  Siooker,  76  Ind.  558;  Le'ivis  v.  Shattuck,  173 
Mass.  486;  Jones'  Executors  v.  Stites,  19  N.  J.  Eq.  324. 

We  are  not  holding  that  the  life  tenant  may  not  be  ap- 
pointed by  the  court  as  trustee  in  said  estate,  but  we  do  hold 
that,  until  the  executor  of  the  estate  files  his  inventory,  pays 
the  debts  and  special  bequests,  and  the  court  approves  his  final 
report,  it  is  unnecessary  that  any  person  should  be  appointed 
as  trustee  of  the  life  estate ;  and,  further,  that  the  custody,  con- 
trol, and  management  of  the  life  estate  are  not  in  the  beneficiary, 
under  the  terms  of  the  will,  per  se.  The  estate  must  first  be  fixed 
and  determined,  and  then  it  rests  in  the  sound  discretion  of  the 
court  to  continue  the  executor  as  trustee,  or  to  appoint  some 
other  suitable  person,  not  excluding  the  life  tenant,  if  the  court 
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feels  that  she  is  a  suitable  person  to  act  as  trustee,  under  such 
bond  or  security  as  may  be  deemed  necessary  and  proper  in  the 
premises.  The  decree  entered  is — Affirmed  in  part  and  reversed 
in  part. 

Evans,  C.  J.,  Weaveb  and  Preston,  JJ.,  concur. 


Kathryn  E.  Miles,  Appellee,  v.  H.  T.  Lynch  et  al.,  Appellants. 

FRAUD:  Fraudulent  Bepresentationfl— Assumed  Fiduciary  BelatioxL 
Evidenee  reviewed,  and  held  sufficient  to  establish  fraud  in  a  con- 
tract of  purchase  of  a  farm,  in  that  the  defendant  had,  with  sinister 
intent  to  overreach  plaintiff,  voluntarily  assumed  a  fiduciary  rela- 
tion to  her,  and  by  reason  of  such  relation  had  deceived  her. 

De  Gbaff,  J.,  dissents. 

Appeal  from  Bremer  District  Court. — C.  H.  Kellet,  Judge. 

April  5,  1921. 

Suit  in  equity  to  set  aside  an  executory  contract  for  the 
sale  of  land,  on  the  ground  of  fraud  and  undue  influence.  There 
was  a  decree  for  the  plaintiff,  and  the  defendants  appeal. — Af- 
firmed, 

« 

E.  R,  O'Brien  and  E.  A,  Sager,  for  appellants. 
J,  R.  Bane,  for  appellee. 

Evans,  C.  J. — The  contract  under  attack  was  signed  by  the 
plaintiff  on  January  11,  1919.  By  such  contract  the  plaintiff 
bound  herself  to  convey  to  the  defendants  on  March  1,  1920,  an 
improved  farm  of  310  acres  in  Bremer  County,  for  a  considera- 
tion of  $39,000.  One  thousand  dollars  of  the  consideration  was 
paid  at  the  time  of  the  execution  of  the  contract.  The  contract 
was,  in  fact,  a  very  advantageous  one  for  the  defendants.  The 
crucial  question  in  the  case  is  whether  the  defendant  Sehaum, 
who  was  the  sole  representative  of  all  the  defendants  in  the 
preliminary  transaction,  obtained  the  execution  of  the  contract 
from  the  plaintiff  by  fraudulent  pretense.     The  determination 


220  Miles  v.  Lynch.  [191  Iowa 

of  this  question  of  fact  involves  also  the  question  whether  any 
fiduciary  relation  existed  between  the  plaintiflE  and  Schaum, 
and  to  what  extent  such  relation  existed.  Schaum  was  conced- 
edly  the  agent  of  the  plaintiff  for  the  purpose  of  the  manage- 
ment of  this  farm  in  the  matter  of  renting  the  same  and  deal- 
ing with  the  renters.  Such  management  of  the  farm  comprised 
substantially  all  the  business  the  plaintiff  had.  Such  manage- 
ment was  in  the  line  of  Schaum 's  business.  He  conducted  a  real 
estate  office  at  Oelwein.  The  plaintiff  was  a  resident  of  Oelwein. 
She  had  never  listed  the  farm  for  sale  with  Schaum,  in  any 
formal  sense.  The  contention  for  Schaum  is  that,  inasmuch  as 
he  was  the  agent  of  the  plaintiff  for  the  renting  and  management 
of  the  farm  only,  and  as  it  had  never  been  listed  with  him  for 
sale,  he  sustained  no  fiduciary  relation  to  the  plaintiff  in  respect 
to  the  sale  of  the  farm,  as  distinguished  from  the  renting  thereof ; 
and  that,  in  the  matter  of  sale,  he  was  as  free  to  deal  with  her 
at  arm's  length  as  any  other  purchaser. 

For  the  plaintiff,  it  is  contended  that  Schaum  voluntarily 
assumed  to  aid  and  advise  and  represent  her  in  the  matter  of 
such  sale ;  and  that  he  intended  to  gain  her  trust  and  confidence 
thereby ;  and  that  he  did  thereby  gain  her  trust  and  confidence, 
as  he  well  knew ;  and  that  she  executed  the  contract  in  question 
in  full  reliance  upon  the  good  faith  of  his  advice  and  representa- 
tions to  her, — all  of  which  he  well  knew  at  the  time. 

This  brief  statement  presents  the  perspective  of  the  case, 
and  we  turn  to  the  details  of  the  story.  The  plaintiff  was  the 
widow  of  P.  J.  Miles,  who  died  in  1914,  seized  of  the  farm  in 
question.  She  received  the  farm  in  the  distribution  of  her  hus- 
band's estate.  She  was  a  woman  of  ordinary  intelligence,  with 
a  high  school  education,  and  with  several  years  of  experience  as 
a  teacher  before  her  marriage.  She  had  never  had  occasion  to 
transact  business  during  the  lifetime  of  her  husband.  Her  brief 
experience,  following  the  death  of  her  husband,  in  attempting 
to  manage  her  farm  through  tenants,  discloses  manifest  unfitness 
to  that  end.  At  the  close  of  litigation  with  her  first  tenant,  and 
pursuant  to  the  advice  of  her  counsel  therein,  she  determined  to 
employ  a  trusted  agent  to  look  after  the  business.  Schaum  be- 
came that  trusted  agent.  The  details  of  the  original  employment 
are  related  by  the  plaintiff  as  follows : 
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**I  met  Mr.  Schaum  one  afternoon  in  front  of  Dr.  Cole's 
residence.  I  stopped,  and  he  also,  and  I  think  he  asked  about 
being  agent,  *  •  •  and  I  said,  *Yes;'  Mr.  O'Brien  had 
recommended  him  to  me  and  I  had  not  looked  for  anybody  else ; 
but  I  think  I  told  Mr.  O'Brien,  when  he  spoke  of  it,  I  had 
thought  of  James  Fay,  a  man  who  was  a  farmer,  and  was  a  good 
honest  man.  I  thought  he  might  look  after  it;  but  when  he 
reeomniended  Mr.  Schaum,  I  thought  he  should  know,  and 
should  tell  me  what  was  to  my  interest,  and  so  at  this  meeting, 
*  •  •  I  told  Mr.  Schaum  I  had  no  other  agent  secured,  and  asked 
him  what  commission  he  wanted.  He  said  5  per  cent  of  aU 
money  taken  in,  and  that  he  would  make  3  or  4  or  5  trips  to  the 
farm  to  look  after  things  for  me.  I  was  up  to  the  oflSce  after 
tiiat,  and  he  said:  'Now,  Mrs.  Miles,  you  don't  have  to  look 
after  anything;  you  don't  have  to  collect  rents  or  look  after 
seeding  or  anything  like  that,  because  I  do  all  those  things  for 
my  agents,  or  for  my  principals.'  I  don't  think  he  used  that 
word,  but  that  is  what  it  means.  He  says:  *Why,  there  is  a 
man  at  New  Hampton, — he  never  looks  after  anything.  I  do 
everything  for  him;  I  collect  his  rents,  and  he  don't  do  anything 
about  it;  I  turn  his  money  over,  and  that  is  all  there  is  to  it.'  " 

The  foregoing  occurred  in  September,  1917.  Shortly  there- 
after, Schaum  rented  the  farm  to  Holmes.  From  that  time 
forth,  the  plaintiff  had  a  number  of  conferences  with  Schaum. 
She  was  in  poor  health,  and  very  nervous  and  worried.  He 
urged  her  repeatedly  to  cast  all  her  cares  upon  him.  He  assured 
her  that  he  would  advise  her  as  he  would  his  own  mother.  He 
frequently  belittled  the  value  of  her  farm.  He  urgently  advised 
her  to  sell  it,  and  not  to  ask  too  much  for  it.  She  said,  on  one 
such  occasion :  *  *  I  do  not  know  how  to  sell  land.  I  never  sold 
any  in  my  life."  Schaum  replied:  *'Let  me  make  the  deal  for 
you."  This  was  in  the  latter  part  of  the  year  1918.  In  the  dis- 
tribution of  the  estate,  three  years  before,  the  duly  appointed 
appraisers  had  fixed  the  value  of  the  farm  at  $130  per  acre. 
Schaum  had  voluntarily  advised  her  that  that  appraisement  was 
too  high.  The  following  excerpts  from  the  testimony  of  the 
plaintiff  will  indicate  the  general  character  of  her  evidence,  as 
bearing  upon  the  question  of  fiduciary  relation. 

*'I  went  up  one  morning  to  talk  about  oats,  and  when  I 
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went  into  the  office,  he  turned  to  me  and  said,  *Mrs.  Miles,  did 
you  ever  figure  on  what  your  income  would  be  if  you  should  sell 
your  farm?'  and  I  said,  'No,  I  never  did/  *Well,'  he  says,  *I 
have  been  figuring  it,  and  I  find  your  income  would  be  much 
greater  if  you  would  sell  your  land  than  to  keep  it  and  rent  it.' 
I  said:  'Oh,  is  that  so?  I  didn't  know  that'  'Yes,'  he  says, 
'I  have  the  paper  here,'  and  he  fumbled  around  in  his  desk, 
'right  here  some  place.  I  can't  find  it,  but  you  come  in  some 
day  and  I  will  show  it  to  you  and  show  you  just  how  much  better 
off  you  would  be.'  And  I  said,  'What  is  the  use  bothering  with 
all  the  trouble  I  have  if  I  can  make  more  ? '  He  says :  *  No,  not 
a  bit.  Why,  there  you  would  have  that  nice  income,  and  wouldn  't 
have  any  worry  or  trouble,  every  year  get  your  interest,  and  that 
is  all  there  would  be  to  it ;  and  this  way,  it  is  nothing  but  worry 
and  trouble  all  the  time.'  *  *  •  I  told  him  my  attorneys  had 
advised  me  to  take  farm  lands,  as  it  would  be  a  steady  income 
for  me,  and  I  would  get  rid  of  paying  heavy  taxes  and  paving, 
and  so  forth.  He  said :  'It  would  be  lots  better  if  you  sold  this 
farm  and  had  this  nice  income.  Why,'  he  says,  'now  I  am  just 
advising  you  as  I  would  my  own  mother.  I  would  not  think  of 
telling  you  to  do  anything  that  I  would  not  tell  her  to  do.'  I 
relied  upon  him.  He  was  my  agent.  I  had  confided  in  him.  ♦  *  • 
I  had  a  conversation  with  Mr.  Schaum  about  December  18,  1918. 
•  *  *  One  afternoon,  I  went  to  the  office,  and  he  turned  to  me 
and  said,  'I  found  that  paper,  Mrs.  Miles,  I  was  looking  for 
the  other  day. '  And  he  laid  his  hands  on  it  right  away.  *  I  have 
it  here,'  he  said.  I  think,  before  he  read  from  the  papers,  he 
said  to  me:  'Now,  Mrs.  Miles,  what — how  much  do  you  want 
down,  if  you  should  sell  your  farm?  How  much  would  you 
want  down?'  I  said,  'Well,  I  don't  know;  would  $5,000  be 
enough?'  And  he  said,  'No,  I  should  say  about  seven.'  'Well,' 
I  said,  'Now,  Mr.  Schaum,  you  see  I  don't  know  how  to  sell 
land;  I  never  sold  any  in  my  life,  and  I  have  to  depend  upon 
what  you  tell  me.'  'Now,  of  course,'  he  said,  'if  you  sell  this 
farm,  the  deal  would  not  be  closed  until  a  year  from  the  coming 
March.  That  would  be  March,  1920.'  •  •  *  He  said:  'You 
would  get  $1,000  down,  and  then  $6,000  when  the  deed  was 
signed.  Now,  I  am  figuring  this  at  $125  an  acre.'  I  asked 
him  how  much  the  interest  would  be.    lie  said  my  income  would 
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be  $1,700  a  year.  *Why,'  he  says,  'that  is  more  than  your  rent; 
just  think  of  it,  how  much  better  oflf  you  would  be. '  *  *  •  He  says, 
'Now,  I  am  just  talking  to  you  like  I  would  to  a  friend;  I  am 
giving  you  good  advice  like  I  would  my  own  mother.'  •  •  •  I 
said,  *I  don't  have  to  sell  my  farm,  and  I  don't  know  whether 
it  is  the  bast  thing  for  me  to  do  or  not.'  He  said,  *Yes,  Mrs. 
Miles,  I  think  it  is  the  best  thing.'  *  •  •  And  he  says,  *Now,  I 
wouldn't  say  it  if  I  didn't  mean  it,  because  I  would  not  tell  you 
anything  that  I  didn't  mean,  any  more  than  I  would  my  own 
mother.'  •  •  ♦  And  I  said,  *Well,  maybe  I  had  better  see  some- 
body.' *  *  •  He  say,  'No,  that  ain't  necessary,  Mrs.  Miles,  be- 
cause, as  I  say,  I  would  not  deceive  you.'  •  *  *  He  says,  'Well, 
Mrs.  MUes,  what  would  you  ask  per  acre  for  your  farm?'  I 
said,  '$128.'  •  *  •  He  said,  'Yes,  I  think  I  could  get  you  $128. 
I  am  quite  sure  I  can,  Mrs.  Miles.  Now,  the  parties  who  want 
this  farm — I  am  not  buying  this  farm  for  myself — the  parties 
who  want  your  farm  are  Lynch  and  Young,  of  Independence.  I 
am  not  in  the  deal;  maybe  I  will  be  later,  but  I  am  not  now. 
Xow,  Mrs.  Miles,  I  suppose  you  know  that  there  are  three  classes 
of  farms.'  I  said,  'No,  Mr.  Schaum,  I  didn't.'  He  says,  'Yes, 
there  are  three  classes  of  farms  in  Iowa, — the  first,  second,  and 
third.  The  first-class  farms  are  very  few  around  here,  if  any. 
The  third  class,  such  as  yours,  sell  for  about  $125.'  This  con- 
versation was  in  the  afternoon  of  December  19th,  in  his  oflBce. 

•  •  *  He  said,  '  I  will  see  these  parties  in  Independence  and  talk 
with  them  some  time.'  *  *  *  Again,  Mr.  Schaum  says, — possibly 
the  evening  of  the  18th  of  December,  he  says:  'Say,  I  have 
been  to  Independence  today,  and  saw  those  fellows  down  there. 

*  *  *  Those  fellows  down  at  Independence  say  they  won't  give 
but  $125  for  your  farm ;  they  won 't  give  that  for  any  farm. '  ' ' 

Much  of  the  foregoing  testimony  is  denied  by  Schaum, 
whereby  a  clear  conflict  of  evidence  is  presented.  The  circum- 
stances of  the  case  as  a  whole,  however,  strongly  corroborate  the 
plaintiff's  story,  and  to  the  same  extent  militate  against  the  de- 
nial of  the  defendant.  The  last  conversation  above  detailed  was 
the  last  conversation  had  between  the  plaintiff  and  Schaum 
before  the  deed  was  executed.  The  plaintiff  had  just  returned 
home  from  the  hospital  at  Dubuque,  where  she  had  been  most 
of  the  time  since  September  12,  1918,  and  where  she  had  under- 
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gone  two  or  three  successive  surgical  operations.  Her  ailment 
had  been  diagnosed  as  a  sinus  infection.  One  of  the  operations 
had  consisted  in  the  removal  of  the  septum  of  the  nose.  She 
was  still  weak,  and  suffering  much  discomfort.  A  few  days 
thereafter,  she  went  from  her  home  to  the  town  of  Lansing, 
where  she  become  sick  again,  and  where  she  remained  for  some 
weeks.  The  contract  of  sale  which  she  signed  was  sent  to  her 
by  Schaum  to  Lansing,  where  she  signed  the  same,  on  January 
11th.  This  contract  called  for  a  down  payment  of  $1,000  and 
for  a  further  payment  of  $6,000  on  March  1,  1920,  with  a  mort- 
gage back  for  the  balance,  due  in  15  years,  the  sum  total  to  be 
paid  being  $39,000.  The  plaintiff  had  previously  orally  agreed 
to  the  amount  of  the  purchase  price  and  to  the  installments  of 
payment.  The  contract  sent  to  her,  however,  was  formulated  in 
all  its  details  by  Schaum.  It  was  signed  by  the  vendees,  includ- 
ing Schaum,  when  it  was  sent  to  the  plaintiff.  She  had  never 
been  consulted  as  to  the  formulation  of  the  details  of  the  con- 
tract. In  discharge  of  the  down  payment  of  $1,000,  Schaum 's 
letter  contained  Liberty  bonds  to  the  amount  of  $1,000,  the  mar- 
ket value  of  which  was  about  $950.  The  letter  of  Schaum  con- 
tained the  following  postscript,  as  his  final  assurance  and  invita- 
tion to  the  plaintiff  to  trust  him : 

I  will  personally  guarantee  you,  Mrs.  Miles,  this  deal  will 
go  through  satisfactory  to  you  in  every  way." 

The  plaintiff  raised  no  question  as  to  the  form  in  which 
the  contract  was  drawn,  but  fully  accepted  Schaum 's  assurances. 
She  did  call  his  attention  to  the  fact  that  the  Liberty  bonds  were 
not  worth  par.  Schaum  replied,  conceding  the  point,  and  de- 
claring it  an  oversight  on  his  part.    He  also  wrote  therein : 

*  *  I  cannot  get  the  fellows  at  Independence  to  give  any  more 
for  the  farm ;  but  you  sign  the  contracts  and  return  one  to  me, 
and  when  you  come  back,  I  will  make  up  the  difference  person- 
ally of  what  you  have  coming.'' 

Inasmuch  as  Schaum  had  signed  the  contract  which  he  had 
sent,  there  could  be  no  occasion  for  his  promising  to  be  personally 
liable  for  the  shortage  in  the  Liberty  bonds,  except  his  desire 
to  reassure  the  plaintiff  and  to  command  her  confidence  in  his 
zeal  for  her  interest.  Two  days  after  she  signed  the  contract, 
the  plaintiff  left  for  California,  where  she  remained  until  the 
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latter  part  of  April.  A  few  days  after  the  contract  was  signed, 
Schaum  visited  the  place  and  talked  with  the  tenant,  Holmes. 
He  advised  Holmes  that  he  was  holding  tlie  place  at  $200  an 
acre;  also,  **he  said,  if  anyone  came  to  look  at  the  place,  to  have 
as  little  to  do  with  them  as  I  could, — ^not  to  have  anything  to 
say  to  them."    Such  was  the  testimony  of  Holmes. 

The  contract  as  drawn  had  in  it  shrewd  characteristics, 
the  effect  of  which  would  not  be  readily  detected  by  an  inex- 
perienced person.  The  contract  appears  to  have  been  drawn  upon 
a  blank  form,  in  use  by  the  defendants,  which  contained  an  at- 
torney's fee  provision,  really  intended  for  the  benefit  of  the 
vendor.  This  was  erased.  From  the  assurances  of  Schaum,  the 
plaintiff  had  a  right  to  believe  that  such  erasure  was  for  her 
benefit,  and  as  a  protection  to  her  against  the  pa^nnent  of  at- 
torneys' fees.  The  effect  of  the  provision  fixing  March  1,  1920, 
as  the  date  of  the  execution  of  the  contract,  instead  of  March  1, 
1919,  was  to  permit  the  vendees  to  speculate  for  14  months  upon 
the  then  current  rising  values  of  lands,  with  no  further  invest- 
ment than  the  down  payment  of  $1,000.  It  is  to  be  said  that 
plaintiff  assented  to  this  date.  This  assent  was  given,  however, 
in  resiwnse  to  Schaum 's  advice  that  she  sell  the  land,  and  to  let 
him  *'make  the  deal."  Upon  the  return  of  the  plaintiff  from 
California,  she  promptly  renounced  the  contract,  and  demanded 
of  the  defendants  a  rescission  thereof.  The  defendants  refusing, 
she  brought  her  action  forthwith.  Trial  was  had  thereon,  and 
decree  entered  in  November,  1919.  It  will  be  noted  that  this  was 
three  months  before  the  date  of  performance  had  arrived. 

On  the  question  of  value,  there  is  much  variance  in  the  testi- 
mony of  both  sides.  Lands  were  rising  in  value  during  the  period 
of  the  great  war,  and  this  rise  was  quickened  by  the  armistice 
of  November  11th.  The  range  of  opinion  on  the  question  of  value 
runs  from  $125  to  $200  per  acre.  We  are  impressed  that  the  fair 
weight  of  the  evidence  shows  that  the  farm,  was  worth,  at  the 
time  of  the  signing  of  the  contract,  from  $150  to  $175  per  acre. 

In  the  conflict  of  evidence  between  plaintiff  and  Schaum 
on  the  question  of  fiduciary  relation,  the  weight  of  corroboration 
is  clearly  with  the  plaintiff,  and  we  are  constrained  to  hold  her 
testimony  as  the  nearest  approS:imation  to  the  truth.    The  fact 
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that  the  farm  was  not  listed  for  sale  with  Schaum  is  by  no  means 
controlling  of  the  fiduciary  relation.  He  was  her  agent  for  such 
business  as  she  had.  True,  at  the  time  of  his  employment,  a  sal 
of  the  farm  was  not  in  contemplation.  But  he  voluntarily  as- 
sumed to  broaden  the  scope  of  his  agency  to  that  of  a  general 
adviser.  She  assented  to  his  assumption,  and  trusted  him  as 
such.  He  not  only  knew  her  confidence  in  him,  but  he  won  it, 
and  he  cultivated  it  with  a  specific  intent  to  acquire  her  farm. 
True,  it  was  a  sinister  intent,  but  it  was,  nevertheless,  as  eflfective 
as  any  other,  to  create  a  fiduciary  relation. 

He  clearly  deceived  her  and  overreached  her.  Her  repudia- 
tion has  been  prompt,  and  the  status  quo  undisturbed.  The 
foregoing  must  be  deemed  a  sufficient  discussion  of  the  details 
of  the  evidence  to  indicate  its  general  nature  and  the  general 
ground  upon  which  we  reach  our  conclusion.  It  is  a  more  ex- 
tended discussion  of  the  facts  than  would  ordinarily  be  war- 
ranted in  an  afiirming  opinion,  were  it  not  for  a  difference  of 
opinion  among  ourselves,  as  indicated  by  the  dissenting  opinion 
filed  herewith.  It  is  the  conclusion  of  the  majority  that  the  de- 
cree below  should  be  aflSrmed. — Affirmed. 

Weaver,  Preston,  Stevens,  Arthur,  and  Faville,  J  J., 
concur. 

De  Graff,  J.  (dissenting).  The  character  of  the  agency 
in  the  instant  suit,  as  defined  by  the  parties,  is  not  in  question. 
.Defendant  Schaum  was  an  agent  to  lease  and  collect  rents,  and 
not  to  sell  the  land  in  controversy.  No  actual  fraud  is  pleaded, 
and  the  action  is  not  predicated  on  deceit.  To  aflSrm  the  find- 
ings and  decree  of  the  trial  court,  the  record  must  disclose  fidu- 
ciary relations  between  the  plaintiff  and  the  defendant  Schaum. 
The  writer  of  this  dissent  is  unable  to  discover  that  a  fiduciary 
relation  existed,  or  that  there  was  any  assum'ption  of  agency  for 
sale  on  the  part  of  Schaum.  Plaintiff  never  listed  the  farm  for 
sale  with  Schaum,  although  it  appears  that  she  was  desirous  of 
selling  it,  and  had  talked  with  one  or  two  parties  relative  to  sale, 
and  had,  in  fact,  listed  same  with  one  William  Lang,  in  the  spring 
of  1918.  True,  she  had  conversations  with  Schaum,  during  his 
tenure  of  office  as  her  agent  to  lease,  but  no  material  misrepre- 
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sentations  were  made  by  him  to  her  that  induced  the  sale.  In 
the  last  conversation  with  Schaum,  plaintiff  stated  that  she 
would  take  $39,000  for  the  farm,  and  defined  the  terms  of  pay- 
ment. Shortly  thereafter,  she  went  to  Lansing,  Iowa,  and  while 
she  was  there,  defendant  Schaum,  for  himself  and  on  behalf  of 
his  copurchasers,  prepared  the  contract  of  sale,  which  was  sent 
to  the  plaintiff  at  Lansing;  and,  on  January  11,  1919,  she  went 
before  a  notary  public  and  acknowledged  same  as  her  voluntary 
act  and  deed.  The  contract  was  then  returned  to  Schaum,  and 
the  initial  payment  was  made.  Later,  she  went  to  California, 
where  she  spent  the  winter,  and  returned  to  Iowa  in  the  month 
of  April.  In  May,  after  the  marked  rise  in  land  values,  she  made 
a  formal  demand  upon  Schaum  and  his  codef endants,  asking  for 
a  return  of  the  farm  and  the  cancellation  of  the  contract.  This 
demand  was  based  on  the  claim  that  Schaum  occupied  a  fiduci- 
ary relationship,  and  that,  at  the  time  of  the  sale,  he  failed  to  dis- 
close facts  within  his  knowledge,  relative  to  the  value  of  said 
farm.  Defendants  Lynch  and  Young  had  no  personal  relations 
or  conversations  with  the  plaintiff  during  the  negotiations  for 
the  sale,  and  relied  solely  upon  the  arrangements  made  by 
Schaum. 

The  law  of  this  case  has  been  determined  and  stated  many 
times  by  the  decisions  of  this  court.  In  the  application  of  the 
controlling  principle,  it  is  necessary  to  distinguish  and  differen- 
tiate an  agency  to  lease  and  collect  rents  from  an  agency  to  sell. 

An  agent  for  the  sale  of  property  may  purchase  the  sub- 
ject-matter of  his  agency,  but  in  so  doing,  he  must  fairly  and 
fully  disclose  all  the  facts,  and,  in  the  strictest  good  faith,  im- 
part to  his  principal  all  information  that  would  control  or  have 
a  tendency  to  influence  the  conduct  of  his  principal  in  the  sale. 
It  is  his  duty  to  secure  the  highest  price  possible.  It  is  his  duty 
to  inform  his  principal  as  to  the  true  value  of  the  land,  and  to 
communicate  any  offers  made  therefor,  and  to  give  his  best 
advice  and  suggestion  in  the  sale  thereof.  He  occupies  a  position 
of  confidence,  and  must  bear  true  allegiance  to  his  principal. 
If  such  agent  negotiates  a  sale  in  which  he  has  a  pecuniary  in- 
terest, and  the  transaction  is  reasonably  impeached,  a  presump- 
tion of  mala  fides  arises,  and  he  has  the  burden  of  proof  to  show 
aflSrmatively  that  he  acted  fairly,  openly,  and  in  good  faith. 
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Since  the  defendant  Schaum  was  not  this  kind  of  an  agent, 
either  expressly  or  impliedly,  the  duties  and  obligations  inherent 
in  an  agency  to  sell  were  not  owed  by  Schaum  to  the  plaintiff, 
and  the  principle  stated  finds  no  application.  An  agent  to  lease 
real  estate  may  purchase  from  the  owner-principal,  and  no  pre- 
sumption of  niala  fides  arises.  It  is  said  in  Douglass  v,  Loiigee, 
147  Iowa  406 : 

'*From  the  moment  he  attempts  to  buy,  the  parties  are  at 
arm's  length,  and  it  is  the  buyer's  right  to  obtain  the  property 
for  the  least  sum  he  can,  without  aiding  the  seller,  to  whom,  with 
reference  to  such  sale,  he  is  under  no  obligations  whatever." 

Such  an  agent  is  under  no  obligation  to  assist  his  principal 
in  securing  the  highest  price  possible.  He  is  under  no  obliga- 
tion to  disclose  the  true  value  of  the  land,  if  he  knows  such  fact. 
In  brief,  he  does  not  occupy  a  position  of  confidence  in  such  a 
relationship. 

The  freedom  of  contract  is  a  fundamental  principle  in  our 
social  and  industrial  life,  and,  subject  to  certain  limitations,  re- 
ceives the  same  legal  protection  as  the  right  of  property.  In  the 
instant  case,  defendant  Schaum,  being  an  agent  to  lease  land,  and 
none  other,  was  at  liberty  to  negotiate  a  purchase  for  himself 
and  others  whom  he  interested  in  the  purchase. 

In  the  opinion  of  the  writer,  the  evidence  fails  to  give  basis 
for  a  recovery  on  the  theory  of  fiduciary  relationship,  and  since 
no  actual  fraud  is  claimed,  the  petition  should  have  been  dis- 
missed and  judgment  entered  in  favor  of  defendants  on  their 
cross-petition.  The  following  cases  should  control  tjie  case  at  bar : 
Douglass  v.  Lougee,  147  Iowa  406;  Brotvn  &  Co.  v.  Cash,  165 
Iowa  221 ;  Green  v,  Peeso,  92  Iowa  261 ;  Collar  v.  Ford,  45  Iowa 
331 ;  Ingle  v.  Hartman,  37  Iowa  274 ;  Smith  v,  Dell,  30  Iowa  594. 


Peoria  Tractor  Corporation,  Appellee,  v.  W.  E.  Mason, 

Appellant. 

VENDOB  AND  PXTB0HA8EB:  Rescission  for  Shortage  in  Acreage. 
Evidence  reviewed,  and  held  to  justify  a  rescission  of  a  contract  of 
sale,  on  the  ground  that  part  of  the  tract  which  the  purchaser  sup- 
posed he  was  buying,  was  within  the  line  of  a  city  street,  with  con- 
sequent shortage  in  acreage. 
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Appecd  from  Polk  District  Cowrt. — J.  B.  Wallinofobd^  Judge. 

April  5,  1921. 

Action  at  law  to  recover  from  defendant  $500  paid  by  plain- 
tiff to  defendant  for  a  lot  of  land,  which  was  not  conveyed. 
Plaintiff  claimed  there  was  a  shortage  in  the  land,  and  in  its 
petition  elected  to  rescind.  Five  or  ten  days  thereafter,  defend- 
ant sold  the  tract  to  other  parties,  at  the  same  price.  The  de- 
fendant claimed,  among  other  things,  that  plaintiff  had  re- 
pudiated the  contract,  and  therefore  had  no  right  to  rescind. 
Trial  to  the  court,  without  a  jury.  Judgment  for  plaintiff.  De- 
fendant appeals. — Affirmed, 

Chiy  A,  Miller,  for  appellant. 
B.  M.  Haines,  for  appellee. 

Preston,  J. — ^As  to  disputed  facts,  the  finding  of  the  trial 
court  has  the  force  of  a  jury  verdict.  On  May  29,  1919,  plaintiff 
and  defendant,  by  their  agents,  entered  into  a  written  contract, 
by  which  plaintiff  agreed  to  buy,  and  defendant  agreed  to  sell 
and  convey,  by  warranty  deed,  accompanied  by  abstract  showing 
good  title,  the  following  real  estate  in  Polk  County,  Iowa:  Lot 
6,  of  the  ofiBcial  plat  of  the  southwest  quarter  of  Section  6 — 78 — 
23,  except  120  feet,  measuring  from  the  east  lot  line  of  the  street 
as  laid  out  on  the  east  side  of  the  said  lot.  Five  hundred  dol- 
lars was  to  be  paid,  and  was  paid,  on  the  execution  of  the  con- 
tract, and  the  balance  of  the  purchase  price  was  to  be  paid  upon 
delivery  to  plaintiff  of  a  sufficient  warranty  deed,  with  abstract 
showing  good  and  merchantable  title.  Defendant  guaranteed 
that  the  tract  of  land  before  described  should  be  of  an  area  of 
at  least  4l^  acres  in  extent,  and  not  to  exceed  4%  acres,  and  the 
contract  recites  that  it  was  the  understanding  of  both  parties 
that  the  said  tract  of  land  is  approximately  4^  acres.  Abstract 
was  to  be  furnished  within  two  weeks,  and  plaintiff  was  to  have 
a  reaaonable  time,  not  to  exceed  60  days,  from  the  execution  of 
the  contract,  to  examine  the  title,  and  have  the  metes  and 
bounds  of  the  tract  surveyed  and  the  corners  located.  The  bal- 
ance of  the  purchase  price  was  to  be  paid  on  or  before  the  expira- 
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tion  of  the  60-day  period  before  mentioned,  and  as  soon  as  plain- 
tiff's counsel  should  find  defects  in  the  title,  defeiidant  was  to  be 
given  a  reasonable  time  to  perfect  the  title  and  meet  the  require- 
ments of  plaintiff's  attorney.  Defendant  covenanted  that  the 
title  described  should  be  conveyed  according  to  the  terms  and 
provisions  of  the  contract,  free  and  clear  of  all  liens  and  incum- 
brances. 

Plaintiff  alleged  in  his  petition  that  the  land  was  not  free 
from  liens  and  incumbrances,  and  did  not  contain  4^4  acres,  and 
that  defendant  was  unable  to  carry  out  and  perform  the  terms  of 
his  contract;  that  defendant  has  sold  the  land,  and  refused  to 
repay  plaintiff  the  $500  paid  on  the  contract. 

Defendant  admits  the  execution  of  the  contract  and  the 
payment  of  the  $500 ;  alleges  that  the  land  was  free  of  all  liens 
and  incumbrances;  alleges  that  the  tract  contained  more  than 
41/4  acres,  and  less  than  4% ;  says  he  was  ready,  able,  and  willing 
to  perform  his  part  of  the  contract.  No  evidence  was  introduced 
by  defendant,  but  his  brother  and  agent  testified  as  plaintiff's 
witnesses,  and  the  letters  were  in  evidence  by  stipulation. 

Defendant  lives  in  Chicago,  but  he  was  represented  by  his 
brother,  E.  R.,  in  the  transaction,  and  one  Trent  was  acting  as 
the  agent  of  the  defendant  in  securing  plaintiff  as  a  purchaser. 
B.  R.  testifies  that  a  deed  was  made  out  and  exhibited  to  the 
partner  of  plaintiff's  attorney,  but  that  no  tender  of  the  deed 
to  any  oflScer  of  the  company  was  made,  and  it  was  returned  to 
Chicago.  After  the  execution  of  the  contract,  plaintiff  had  the 
land  surveyed,  and  there  was  some  correspondence  between 
plaintiff's  attorney  and  defendant's  agent.  The  matter  was 
turned  over  to  Mr.  McDonnell,  vice-president  of  plaintiff  com- 
pany. Defendant  tried  to  get  McDonnell  by  phone  several  times, 
but  had  no  talk  with  him  about  the  matter.  Before  the  contract 
was  made,  McDonnell,  Trent,  and  other  oflBcers  of  the  company 
went  out  to  the  land.  McDonnell  testified,  over  objection  by  de- 
fendant, that  Trent  pointed  out  the  tract  of  land;  that  there 
was  a  fence  around  the  property;  that  they  discussed  the  acre- 
age; that  the  tract  pointed  out  was  the  land  lying  west  of  the 
old  soap  factory ;  and  that  Trent  pointed  out  the  land  and  said 
that  was  the  piece  of  land  they  wanted  to  sell;  that  the 
west  end  of  the  tract  was  not  marked,  nor  was  the  line  between 
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the  soap  factory  tract  and  this  tract,  but  that  these  points  were 
pointed  out  by  Trent ;  that  Trent  said  there  were  about  4%  acres. 
McDonnell  further  testifies  that  he  was  appointed  by  his  com- 
pany to  take  up  the  matter  of  this  contract  with  Mason;  that 
that  was  after  the  Dickinson  survey  had  been  made ;  that  he  knew 
nothing  of  the  sale  to  the  Campbell  Heating  Company  until  after 
it  was  made. 

It  is  thought  by  appellant  that  plaintiff  repudiated  the  con- 
tract, but  defendant's  brother  testifies  that  plaintiff  did  not  re- 
fuse to  take  the  property,  unless  the  correspondence  so  shows. 
We  do  not  think  the  correspondence  does  show  a  refusal.  On 
the  contrary,  after  the  survey  was  made,  counsel  for  plaintiff 
wrote  defendant  that,  according  to  the  survey,  there  was  nearly 
an  acre  short,  and  suggested  plaintiff's  willingness  to  confer 
and  adjust  the  matter  by  taking  the  property  at  the  same  price 
per  acre,  with  a  reduction  for  the  shortage.  At  one  time,  defend- 
ant seemed  inclined  to  do  that.  The  correspondence  began 
August  26,  1919,  which  was  after  the  60-day  period  named  in 
the  contract.  Under  the  evidence,  we  think  the  trial  court  was 
justified  in  finding  that  there  was  no  repudiation  by  plaintiff, 
and  that  plaintiff  had  the  right  to  rescind.  Appellant  contends 
that  plaintiff  did  not  prove  that  there  was  a  shortage  below  the 
4^4  acres.  There  is  a  conflict  between  the  engineers,  to  some 
extent,  as  to  the  amount  of  land,  though  the  difference  is  not 
large.  Plaintiff's  engineer  made  a  plat,  from  which  he  testified, 
and  which  was  introduced  in  evidence.  This  plat  is  not  before 
Tis.  According  to  his  survey  and  measurements,  there  were  3% 
acres.  This  excludes  a  part  of  Dean  Avenue  and  a  strip  belong- 
ing to  the  soap  company.  Considering  the  last  two  items,  he 
figured  that  there  were  3.96  acres.  In  one  of  defendant's  let- 
ters to  plaintiff's  counsel,  in  referring  to  the  shortage  claimed 
by  plaintiff's  engineers,  he  says: 

'*I  do  dispute  his  figures.  Lot  6  contains,  as  platted, 
4.46  acres,  which  measurement  includes  Dean  Avenue.  Exclud- 
ing Dean  Avenue,  it  contains  3.85  acres.  I  am  of  the  opinion 
that,  strictly  speaking,  the  measurement  including  Dean  Avenue 
is  the  one  that  should  control;  but  I  am  willing  to  deliver  the 
deed  upon  the  pajonent  of  the  balance,  based  upon  the  3.85 
acres." 
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Plaintiff's  engineer  testified  that  the  original  plat  of  Lot 
6  shows  that  it  runs  to  the  center  of  Dean  Avenue.  It  was  stipu- 
lated that  Dean  Avenue  was  laid  out,  and  that  it  has  been  in 
use  by  the  public  for  many  years,  and  that  it  is  a  street ;  that 
the  south  half  of  Dean  Avenue  is  included  in  Lot  6,  as  platted, 
and  that  such  south  half  is  40  feet  wide.  Appellant  contends 
that  the  record  does  not  show  that  this  tract  of  land  is  within 
the  city ;  that  plaintiff  cannot  claim  a  shortage  because  a  part  of 
the  lot  extends  into  the  street ;  and  that  such  is  not  even  an  in- 
cumbrance. He  cites  Harrison  v,  Des  Moines  &  F.  D.  B.  Co,,  91 
Iowa  114,  Stuhr  v,  Butterfield,  151  Iowa  736,  Brown  v.  Yowng, 
69  Iowa  625,  and  Crans  v.  Durdall,  154  Iowa  468,  as  holding  that 
the  existence  of  a  highway  on  land  conveyed  does  not  constitute 
a  breach  of  warranty  in  a  deed,  against  incumbrances.  On  the 
other  hand,  plaintiff  says  that  this  land  was  in  the  city  of  Des 
Moines,  and  we  are  cited  to  cases  to  sustain  plaintiff's  position 
that  the  fee  to  the  portions  of  Lot  6  contained  in  the  street  and 
avenue  was  in  the  city  of  Des  Moines.  Plaintiff's  contention  is 
that,  this  being  so,  defendant  was  not  able  to  perform  his  con- 
tract, since  the  title  to  the  part  of  Lot  6  in  the  street  should  be 
deducted,  and,  if  it  is  deducted,  it  shows  an  acreage  of  less  than 
4^4  acres.  Onthis  point,  appellee  cites  Ransom  v.  Bool,  29  Iowa 
68 ;  Town  of  EdenvUle  v,  Chicago,  M.  &  St  P.  B,  Co.,  77  Iowa 
69 ;  MUburn  v.  City  of  Ceda/r  Rapids,  12  Iowa  246 ;  Blennerhas- 
sett  V.  Incorporated  Toum  of  Forest  City,  117  Iowa  680,  683; 
City  of  Clinton  v.  Cedar  Rapids  &  M,  R.  B.  Co.,  24  Iowa  455; 
City  of  Des  Moines  v.  Hall,  24  Iowa  234. .  He  says,  also,  that  the 
statute  so  provides,  but  the  section  is  not  given.  We  assume 
that  reference  is  made  to  Section  917,  Code  of  1897.  It  is  sug- 
gested by  appellant  that  the  evidence  does  not  show  that  the 
street  was  platted,  or  when,  and  so  on.  We  suppose  that  the 
purpose  in  stipulating  that  it  is  a  street  was  to  do  away  with 
the  necessity  of  proving  it.  In  appellant's  reply  argument,  ap- 
pellee's legal  proposition  is  not  disputed,  but  appellant's  cases 
before  cited  are  referred  to,  and  in  the  reply  argument  they  say 
that  the  evidence  does  not  show  that  this  tract  of  land  is  in  the 
city.  Strange  to  say,  the  evidence  relied  upon  by  appellee  to 
sustain  its  principal  point  is  not  very  clear.  It  would  not  have 
been  difScult  to  prove  clearly,  one  way  or  the  other,  whether  Lot 
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6  was  within  or  without  the  city.  Possibly  the  plat,  which  we  do 
not  have,  and  which  the  trial  court  did  have,  does  show.  But 
there  are  other  circumstances.  A  witness  testifies  that  he  had 
lived  on  the  east  side  for  a  good  many  years,  and  was  familiar 
with  this  tract  of  land;  that  Trent  said  this  tract  was  across 
from  the  fair  grounds.  It  appears  that  southeast  Thirty-second 
Street  lies  to  the  east  of  the  tract,  and  Thirty-first  Street  west. 
It  was  stipulated  that  Dean  Avenue  is  a  street.  It  is  not  re- 
ferred  to  as  a  highway.  There  may  be  other  circumstances,  but 
we  think  we  would  not  be  justified  in  holding  that  there  was"  an 
absence  of  proof  to  show  that  this  tract  was  in  the  city  of  Des 
Moines.  Without  going  into  the  evidence  further,  the  trial 
court  was  justified  in  so  finding,  and  in  finding  that  there  was 
a  shortage. 

Appellant  assigns  as  error  a  number  of  rulings  of  the  trial 
court  in  admitting  evidence  before  referred  to,  in  regard  to  evi- 
dence that  the  tract  of  land  was  pointed  out  to  plain tiflE's  of- 
ficers ;  that  it  was  fenced,  etc.  Under  the  record  and  the  contract, 
we  think  the  evidence  was  proper.    The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaveu  and  De  Graff,  JJ.,  concur. 


Richard  Powell,  Appellee,  v.  Willum  Alitz,  Appellant. 

NEQIJQ>ENO£:     Jury  Questioxir— Automobile  Acddent.     Evidence  and 

1  instructions  relative  to  an  automobile  accident  reviewed,  and  held 
to  properly  present  a  jury  question  on  the  issue  of  the  negligence 
of  the  defendant  and  the  contributory  negligence  of  the  plaintiff. 

TBIAL:     Instractioiifl — Oopylng  Pleadings.     Stating  issues  in  the  lan- 

2  guage  of  noncomplicated  pleadings  is  not  reversible  error. 

TBIAI«:      Instrnctionfl — Sniftciency    in   G-eneral — "Proximate    Oanse." 

3  It  is  not  necessary  for  the  court  to  use  the  term  ' '  proximate  cause ' ' 
every  time  the  defendant's  alleged  negligence  is  referred  to  in  the 
instructions. 

HIGHWAYS:     Law  of  Boad — ^Wrong  Side  of  Street.    Instructions  re- 

4  viewed,  and  held  to  fairly  embrace  the  thought  that  a  driver  is  not 
necessarily  negligent  because  he  may  not  be  on  the  side  of  a  street 
on  which  he  is  ordinarily  required  by  law  to  travel. 
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NEGLIGENCE:    Instructions — Spedflc  Items  of  Negligence.    After  the 

5  court  has  fully  and  correctly  covered  the  subject  of  negligence  and 
contributory  negligence,  it  is  not  error  to  refuse  instructions  which 
deal  with  the  effect  of  specific  items  of  evidence. 

TRIAL:    Instructions — ^Refusal  When  Point  Fully  Oovered.    Instructions 

6  are  properly  refused  when  the  point  is  fully  covered  in  other  por- 
tions of  the  charge. 

Appeal  from  Cerro  Oordo  District  Court, — M.  P.  Edwards, 

Judge. 

April  5,  1921. 

Action  to  recover  damages  for  personal  injuries  to  plaintiflf 
by  reason  of  a  collision  between  his  motor  cycle  and  defendant's 
automobile.  Trial  to  a  jury,  and  verdict  and  judgment  for  plain- 
tiflf for  $8,500.    The  defendant  appeals. — Affirmed. 

D,  W,  Telford,  F.  A.  Ontjes,  and  D,  H,  Fitzpatrick,  for 
appellant. 

J,  E.  Williams  and  Senneff,  Bliss,  Witwer  cfe  Senneff,  for 
appellee. 

Preston,  J. — Plaintiflf  was  seriously  injured.  Two  ribs  were 
broken ;  his  fingers  were  cut ;  64  stitches  were  taken  in  his  shoul- 
der ;  his  leg  was  broken,  and,  at  the  time  of  the  trial,  a  year  and 
a  half  after  the  injury,  there  was  no  union  of  the  bones  of  his 
leg,  which  hung  limp.  It  appears  that,  isifter  the  infection  dis- 
appears, another  operation  will  be  necessary,  and,  if  this  is 
successful,  his  leg  will  be  three  inches  short.  The  estimated  ex- 
pense of  the  operation  to  come  is  $1,000.  The  doctor's  and  hos- 
pital bills  were  large.  The  evidence  tends  to  show  that  he  suf- 
fered a  great  deal.  He  was  a  young  man,  17  years  of  age,  and, 
at  the  time  of  his  injury,  was  receiving  about  $3.50  a  day. 
He  had  been  working  in  a  cement  plant,  and  for  the  Sugar  Beet 
Company.  Plaintiff  alleged  that,  on  October  15,  1917,  while  he 
was  riding  north  on  Federal  Avenue,  in  Mason  City,  on  his 
motor  cycle,  at  a  speed  of  about  15  miles  per  hour,  and  at  a  dis- 
tance of  about  3  to  5  feet  from  the  curb  on  the  east  side  of  the 
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pavement,  without  fault  or  negligence  on  his  part,  defendant 
negligently,  while  driving  south  on  Federal  Avenue,  and  while 
passing  other  vehicles,  swung  within  a  few  feet  of  the  east  edge 
of  the  pavement,  and  negligently  collided  with  the  motor  cycle 
driven  by  plaintiff,  injuring  him ;  that,  at  the  time  of  said  col- 
lision, defendant  was  driving  recklessly,  at  a  speed  of  about  35 
miles  per  hour;  that  the  headlights  of  his  auto  were  not  dimmed, 
and  that  the  same  blinded  plaintiff ;  that  defendant  was  on  the 
wrong  side  of  the  street,  and  within  3  to  5  feet  from  the  east 
curb. 

Defendant  answered  in  general  denial,  and  alleged  that 
plaintiff,  without  warning,  negligently  drove  and  operated  his 
motor  cycle  at  a  dangerous  rate  of  speed,  and  at  a  rate  in  excess 
of  that  permitted  by  the  city  ordinance,  namely,  in  excess  of  15 
miles  per  hour ;  and  that  plaintiff,  so  operating  his  machine,  ran 
into  defendant's  automobile;  that  plaintiff's  negligence  was  the 
cause  of  or  contributed  directly  to  the  accident  and  injury  com- 
plained of  by  plaintiff. 

Plaintiff  was  an  experienced  motor  cyclist.  The  pavement 
at  the  point  of  the  accident  was  30  feet  wide.  Federal  Avenue 
is  one  of  the  principal  thoroughfares  of  the  city. 

Defendant's  evidence  tends  to  show  that,  as  he  came  from 
the  north  with  his  Overland  car,  he  passed  another  automobile 
on  the  road  north  of  the  city,  and  that,  at  the  time  of  the  accident, 
that  automobile  was  behind  defendant;  that  a  Ford  car  was 
ahead  of  defendant,  and  ahead  of  the  Ford  were  a  sorrel  horse 
and  wagon,  going  five  or  six  miles  an  hour,  holding  the  center 
of  the  street,  and  25  feet  or  more  ahead  of  the  sorrel  horse,  west 
of  it,  were  another  horse  and  wagon,  going  along  the  west  side 
of  the  street,  about  a  foot  from  the  west  curb,  traveling  2  or  3 
miles  an  hour;  that  the  Ford  car  turned  out  to  the  left,  and 
passed  the  sorrel  horse;  that  the  Ford  was  4  or  5  rods  ahead  of 
def aidant;  that  defendant  turned  out  to  pass  the  sorrel  horse; 
that,  after  defendant  had  passed,  he  saw  the  plaintiff  coming, 
about  16  feet  away;  that  defendant  had  turned  to  the  right; 
that  plaintiff  first  turned  to  the  left,  and  then  turned  to  the 
right,  and  ran  against  and  into  the  rear  east  fender  of  defend- 
ant's car.  Defendant's  evidence  tends  to  show  that,  prior  to 
and  at  the  time  of  the  accident,  he  was  driving  at  a  rate  of  speed 
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not  exceeding  15  miles  an  liour,  but  some  of  plaintiff's  witnesses 
put  it  as  high  as  25  or  30.  Defendant  claims  that,  just  prior  to 
the  accident,  plaintiff  was  driving  north,  about  4  to  6  feet  from 
the  east  curb ;  that  he  knew  the  maximum  speed  allowed  under 
the  ordinance ;  that  plaintiff  was  driving  18  to  20  miles  an  hour. 
Plaintiff  himself  testifies  that  he  was  driving  between  12  and  15 
miles — ^not  over  15.  Some  of  his  witnesses  put  it,  17  or  18. 
Plaintiff  says  that  his  machine  was  practically  stopped,  not  go- 
ing over  5  miles  an  hour  at  the  time  of  the  actual  collision.  The 
accident  happened  at  about  6:30  P.  M.,  as  plaintiff  was  going 
to  his  work.  It  was  dusk,  but  the  evidence  of  some  of  the  wit- 
nesses tends  to  show  that  persons  could  see  from  100  to  200  feet. 
Defendant's  car  and  the  plaintiff's  motor  cycle  each  had  Prest- 
0-Lites.  The  evidence  is  quite  conflicting  as  to  the  distance  the 
auto  and  motor  cycle  were  from  the  east  curb  at  the  time  of  the 
collision.  The  defendant  testified  that  his  car  was  10  feet  from 
the  curb,  another  says  12  feet,  and  a  man  who  was  riding  with 
the  defendant  testified,  on  direct  examination,  that  it  was  10 
to  12  feet,  but,  on  cross-examination,  said  that,  shortly  prior 
to  the  accident,  defendant's  car  was  4  feet  from  the  east  curb. 
Several  witnesses  for  plaintiff  say  that  defendant's  car  was  not 
more  than  4  feet  from  the  curb  ,•  one  says  2  or  3  feet ;  another, 
that  the  front  end  of  defendant's  car  was  from  4  to  6  feet,  and 
the  rear  part,  2  feet;  and  plaintiff's  claim  is  that  defendant  had 
turned  sharply  to  the  right.  Some  put  plaintiff  at  4  feet  from 
the  curbing;  others  say  that  he  was  within  2  or  3  feet;  others 
that  he  was  rubbing  almost  against  the  curbing.  There  was 
evidence  that  the  widest  part  of  plaintiff's  machine  was  34 
inches.  Some  of  the  witnesses  say  that  the  space  was  so  nar- 
row that  plaintiff  could  not  pass  between  the  curbing  and  de- 
fendant's machine.  Plaintiff  testifies  that  he  could  pass  in  a 
space  of  4  feet.  Plaintiff's  witnesses  estimate  the  speed  at  which 
defendant  was  driving  variously,  ranging  from  20  to  30  miles 
an  hour,  and  his  evidence  tends  to  show  that  the  lights  on  de- 
fendant's car  were  not  dimmed.  Plaintiff  thought  they  were 
electric  lights,  but  was  not  sure.  Plaintiff's  body  was  thrown  on 
the  parking,  and  only  his  feet  extended  into  the  street  over  the 
curb.  There  seems  to  have  been  a  jam  at  the  point  of  the  acci- 
dent, and  appellant  in  argument  refers  to  it  as  such.    Some  of 
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the  witnesses  say  there  were  two  vehicles,  and  another  says  there 
were  three  abreast,  at  the  time  defendant  tried  to  go  around.  We 
have  attempted  not  to  go  into  details  as  to  the  evidence,  and 
shall  not  do  so  further.  The  foregoing  states  the  situation  in  a 
general  way. 

The  errors  assigned,  for  the  most  part,  are  in  reference  to 
the  instructions  given  by  the  court  and  requested  instructions 
by  the  defendant  which  were  refused. 

1.  The  first  assignment,  however,  is  that  the  court  erred  in 
overruling  defendant's  motion  for  new  trial,  and  erred  in  over- 
ruUng  every  point  and  paragraph  thereof.  Appellee  insists  that 
1  NioLiaBKOK-        *^^^  assignment  is  insufficient,  citing  Trainor  v. 

StotnobilJ^acci-    ^^^^^  ^  ^^f  1^^  lov^B,  549,  553,  and  other  cases. 

**"*•  However,  in  one  of  the  brief  points,  defendant 

contends  that,  because  plaintiff  was  riding  at  a  higher  rate  of 
speed  than  permitted  by  the  ordinance,  he  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  and  on  this  they  cite 
Clark  V,  Weathers,  178  Iowa  97;  Larsh  v.  Strasser,  183  Iowa 
1360;  Dircks  v.  Tonne,  183  Iowa  403;  Kelly  v.  Kelly,  187  Iowa 
349;  Chapman  v.  Chapman,  181  Iowa  801.  Appellee  contends 
that,  even  though  plaintiff  was  traveling  at  a  higher  rate  of 
speed  than  15  miles,  this  would  be  immaterial,  if  it  did  not 
directly  contribute  to  the  injury ;  that,  if  he  was  traveling  at  a 
speed  in  excess  of  the  limit,  it  is  only  presumptive  evidence  of 
want  of  due  care.  Plaintiff  cites,  on  this  proposition,  Rowe  v.. 
United  Coml.  Trav.  Assn,,  186  Iowa  454;  Barnes  v.  Barnett, 
184  Iowa  936;  Joyner  v.  Interurhan  R.  Co.,  172  Iowa  727,  731. 
The  court  instructed  quite  fully  on  the  question  of  contributory 
negligence,  in  one  instruction  saying  that,  if  the  jury  should  find 
that,  at  the  time  and  place  in  question,  plaintiff  was  operating 
his  motor  cycle  at  a  speed  in  excess  of  15  miles  an  hour,  this 

would  be  presumptive  evidence  that  he  was  driving  at  a  rate ' 

• 

which  was  not  careful  and  prudent.  In  another,  the  court  said 
that  contributory  negligence  is  such  negligence  as  contributes  in 
any  degree,  directly  or  proximately,  to  the  injury ;  in  another, 
that  the  jury  could  not  require  of  the  defendant  a  higher  or 
greater  degree  of  care  than  it  should  require  of  plaintiff;  in 
others,  that  plaintiff  must  establish,  by  a  preponderance  of  the 
evidence,  that  he  was  without  negligence  in  any  degree  con- 
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tributing  to  his  injury,  and  so  on.  We  deem  it  unnecessary 
to  discuss  the  cases  cited,  since  the  jury  could  have  found,  from 
the  evidence  before  set  out,  that  plaintiff  was  not  traveling  at  a 
speed  in  excess  of  15  miles  an  hour.  In  any  event,  the  instruc- 
tions present  the  question  fairly,  and  in  such  a  way  as  that  ap- 
pellant may  not  complain.  Under  the  record,  we  think  it  was 
a  question  for  the  jury  to  say  whether  plaintiff  was  guilty  of 
contributory  negligence,  and  likewise,  whether  defendant  was 
guilty  of  negligence. 

2.  It  is  thought  by  appellant  that  the  court  erred  in  In- 
structions 1  and  2,  because  they  copied  the  pleadings,  and  sub- 
mitted issues  upon  which  there  was  no  evidence.    The  pleadings 

were  not  long  or  complicated.     The  court  fol- 
^'  t^st'copySg^      lowed,  in  a  general  way,  the  language  of  the 
pieadingB.  pleadings,  and  possibly  they  might  have  been 

condensed  a  little  more;  but,  under  the  record,  we  think  there 
was  no  prejudicial  error  in  this  regard.  Sutton  v.  Oreiner,  177 
Iowa  532,  541;  McDivitt  v,  Des  Moines  City  R.  Co.,  141  Iowa 
689,  692.  By  these  two  instructions,  the  trial  court  did  not  sub- 
mit to  the  jury  the  question  as  to  the  rate  of  speed  at  which 
defendant  was  traveling,  but  simply  stated  plaintiff's  claim,  as 
stated  in  the  petition.  By  Instruction  3,  the  court  specifically 
stated  the  negligence  charged,  and  as  stated  in  the  petition. 

3.  Instruction  7  is  thought  to  be  erroneous,  in  that  it  per- 
mitted recovery  without  a  finding  by  the  jury  that  defendant's 
negligence,  if  any,  was  the  proximate  cause  of  plaintiff's  injury. 

Appellant  cites  Cresswell  v.   Wainwright,  154 
^'  tioM^si^S^    Iowa  167,  181,  182.     An  examination  of  that 
•^rSrimate'  case  wiU  show  that  it  is  not  in  point,  as  applied 

**'"®'  to  the  facts  in  this  case.    There,  specific  grounds 

of  negligence  were  submitted  to  the  jury  for  determination, 
which,  under  the  evidence,  could  not  have  had  any  proximate 
connection  with  the  accident.  Such  is  not  the  situation  here. 
The  substance  of  the  instruction  now  under  consideration  is  that, 
if  the  jury  should  find  that  defendant  was  negligent,  substantially 
in  the  respects  and  manner  charged  in  the  petition,  which  the 
court  had  theretofore  stated,  and  that  plaintiff  was  free  from 
contributory  negligence,  then  defendant  would  be  liable;  other- 
wise not.    The  word  ** proximate"  is  not  used  in  the  instruction 
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in  regard  to  the  alleged  negligence  of  defendant,  but  is  used  at 
the  close  of  the  instruction  in  reference  to  plaintiff's  contribu- 
tory negligence,  where  the  court  said,  in  substance,  that  plaintiff 
could  not  recover  if  he  was  guilty  of  negligence  which  contrib- 
uted in  any  degree  directly  to  said  injury,  or  was  the  proximate 
cause  thereof.  Appellee  cites  a  number  of  cases  announcing 
the  rule  that  instructions  should  be  considered  as  a  whole,  and 
construed  together,  and  he  contends  that  Instruction  7  should 
be  construed  with  Instructions  4,  5,  and  6,  and  that,  in  such  in- 
structions, the  court  did  require  plaintiff  to  establish,  before  he 
could  recover,  that  defendant's  negligence  was  the  proximate 
cause  of  his  injury.  Instruction  4  says  that  the  burden  of  proof 
is  upon  plaintiff,  to  establish  by  a  preponderance  of  the  evidence 
the  several  propositions  enumerated,  one  of  which  is,  in  sub- 
stance, that  he  must  so  prove  that  defendant  was  guilty  of  neg- 
ligence at  said  time  and  place,  which  proximately  caused  plain- 
tiff's injuries,  substantially  as  alleged  in  the  petition,  and  as 
pointed  out  in  a  prior  instruction.  Proximate  cause  is  defined 
in  Instruction  5,  and  we  do  not  understand  appellant  to  com- 
plain of  the  definition.  We  think  it  was  not  necessary  for  the 
court  to  use  the  words  '* proximate  cause"  every  time  defendant's 
alleged  negligence  was  referred  to  in  the  instructions. 

4.  Complaint  is  made  of  Instructions  10,  11,  and  12,  and 
of  the  refusal  of  the  court  to  give  No.  10,  requested  by  defendant, 
on  the  same  subject.    In  No.  10,  the  court  quotes  the  substance 

of  the  statute  (Section  1571-ml8,  Paragraph  2, 
of  road:  wrong    Codc  Supplement,  1913),  requiring  the  opera- 

sidfi  of  streot.  xi>  x  1*1*  xi*  j 

tor  of  a  motor  vehicle,  in  overtaking  and  passmg 
another  vehicle,  to  pass  to  the  left,  etc ;  and  further,  that  it  is  the 
general  law  of  the  road  (Code  Section  1569)  that  persons  travel- 
ing upon  the  streets  and  highways  shall  keep  to  the  right-hand 
side,  etc. ;  and  that,  where  a  collision  occurs  between  the  vehicle 
of  a  person  on  the  wrong  side  of  the  road  and  the  vehicle  of  a 
person  coming  towards  him  who  is  on  the  right  side  of  the  road, 
the  presumption  is  that  the  collision  was  caused  by  the  negli- 
gence of  the  person  on  the  wrong  side.  Instructions  11  and  12 
tell  the  jury,  in  substance,  that  persons  traveling  upon  the 
streets  or  highways  have  a  right  to  presume  that  all  other  persons 
traveling  thereon  will  observe  the  laws  of  the  road,  and  to  rely 
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upon  said  presumption,  and  govern  their  own  conduct  in  the  use 
of  the  streets  accordingly ;  that  the  law  also  provides  that  every 
person  operating  a  motor  vehicle  upon  the  public  highways 
shall  drive  the  same  in  a  careful  and  prudent  manner,  and  at  a 
rate  of  speed  so  as  not  to  endanger  the  life  of  any  person ;  and 
that,  in  determining  the  issues,  the  jury  should  take  into  consid- 
eration the  situation  of  the  parties  at  the  time  and  place  of  the 
collision  and  surroundings,  and  the  manner  of  their  travel  upon 
said  street  at  said  time,  the  direction  and  locations  in  which  said 
parties  were  driving,  as  shown  by  the  evidence.  Instruction 
No.  10,  asked  by  defendant,  is  to  the  effect  that  the  law  does  not 
lay  down  a  hard  and  fast  rule  of  the  road,  to  be  followed  under 
all  circumstances,  and  that  circumstances  may  confront  a  person 
where  due  care  would  require  him  to  avoid  or  relinquish  the  side 
of  the  street  to  which  he  was  otherwise  entitled.  In  such  a  case, 
he  will  be  required  to  exercise  such  due  care,  and,  if  he  fails  to 
do  so,  he  will  be  guilty  of  negligence,  even  though  he  had  planted 
himself  upon  the  side  of  the  street  to  which  he  ordinarily  would 
be  entitled.  We  think  that  the  thought  of  this  instruction  is 
covered  by  the  instructions  of  the  court  just  referred  to,  and  the 
others,  construing  the  instructions  altogether  and  as  a  whole. 

Appellant  cites  the  statute  and  Baker  v.  Zimmerman,  179 
Iowa  272,  282 ;  Cook  v,  Fogarty,  103  Iowa  500,  504.  Appellee 
also  cites,  among  other  cases,  the  Cook  v.  Fogarty  case.  In  the 
case  of  Baker  v.  Zimmerman,  the  court  said  that  the  instiiiction 
saying  that  presumption  of  negligence  arose  from  the  fact  that 
defendant  was  driving  his  car  on  the  wrong  side  of  the  highway 
would  be  correct  in  some  circumstances,  but  that,  without  quali- 
fication, it  was  rightly  refused  in  that  case,  where  defendant  was 
proceeding  north  upon  the  grass,  and  away  from  the  traveled 
way,  and  plaintiff  was  proceeding  along  the  traveled  way,  and  if, 
had  he  continued  in  his  course,  he  would  not  have  been  interfered 
with,  then  it  could  not  well  be  said,  as  a  matter  of  law,  that  de- 
fendant should  be  presumed  to  have  been  negligent.  In  that 
case,  the  refusal  of  the  court  to  give  a  requested  instruction  was 
being  considered,  and  it  stated  the  rule  generally,  without  limit- 
ing it  to  the  situation  as  testified  to  by  the  opposite  party. 

Appellee  cites  the  two  sections  of  the  statute  before  referred 
to,  and  Paragraph  1  of  Section  1571-ml8,  which  requires  the 


Apr.,  1921]  Powell  v.  Alitz.  ■  241 

operator  of  a  motor  vehicle  to  turn  to  the  right,  when  meeting 
another  vehicle,  and  in  cities,  at  all  times  to  travel  on  the  right- 
hand  side  of  the  street,  as  near  the  curb  as  the  condition  of  the 
street  will  permit;  also  Carpenter  v,  Campbell  Auto.  Co.,  159 
Iowa  52,  63,  Rcipe  v.  Elting,  89  Iowa  82,  90,  Cook  v.  Fogarty, 
supra,  Evbhard  v.  Bartholomew,  163  Iowa  58,  63,  Herdman  v, 
Zwart,  167  Iowa  500,  503,  Dice  v.  Johnson,  187  Iowa  1134.  With- 
out discussing  the  cases,  we  think  the  instructions  in  this  case 
are  in  harmony  with  the  decisions,  as  applied  to  the  evidence  in 
the  ease.  The  trial  court  did  not  tell  the  jury,  in  any  of  tlie  in- 
structions, that  defendant  was,  as  a  matter  of  law,  guilty  of 
negligence  because  he  was  on  the  wrong  side  of  the  street,  or  that 
either  party  was  negligent  because  of  their  position  in  the  street, 
but  quoted  the  substance  of  the  statutes  on  the  subject,  and 
stated  the  care  and  duty  required  of  each.  The  jury  understood 
the  claims  of  the  parties,  and  the  court  directed  the  jury  to  take 
into  consideration  all  the  facts  and  circumstances  and  the  entire 
situation. 

5.    Appellant  assigns  as  error  that  the  court  refused  to  give 
requested  Instruction  5,  to  the  effect  that,  if  the  jury  should  find 
there  was  suflBcient  space  between  defendant's  automobile  and 
5.  nmugwos:        ^^®  ^^^^  ^^^  plaintiff  to  pass  with  his  motor 
SJdSc^ttmns  of  ^y^^®>  *^^  ^^  plaintiff,  acting  as  an  ordinarily 
negtiffence.  prudcut  pcrsou,  could  havc  passed  defendant's 

automobile,  it  was  plaintiff's  duty  to  do  so,  and  that,  if  he  failed, 
he  would  be  negligent,  and  if  such  negligence  contributed  to  the 
injury,  plaintiff  could  not  recover.  It  is  thought  that  thus  the 
trial  court  did  not  submit  to  the  jury  defendant's  theory  of  the 
case.  Defendant's  theory  of  the  case,  as  stated  in  the  answer,  was 
that  plaintiff  was  traveling  at  an  excessive  speed,  and  at  a 
greater  speed  than  the  ordinance  permitted.  But,  of  course, 
plaintiff  was  required  to  prove  his  freedom  from  contributory 
negligence.  That  was  one  of  the  matters  contested  all  through 
the  trial.  Appellant  cites  Ely  v.  City  of  Des  Moines,  86  Iowa  55, 
on  this  point,  and  other  cases,  to  the  proposition  that  the  court 
should  submit  defendant's  theory  of  the  case.  In  the  Ely  case, 
the  refusal  of  a  similar  instruction  was  held  to  be  erroneous. 
But  the  facts  in  that  case  are  quite  dissimilar.    In  that  case,,  the 
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plaintiflf,  going  from  the  theater  to  his  hotel,  went  down  a  dark 
alley,  and  fell  into  an  area  way,  and  was  injured.  It  did  not 
appear  why  or  how  plaintiff  happened  to  walk  back  in  the  alley. 
In  the  instant  ease,  plaintiflf  was  in  the  street,  and  had  a  right 
to  be  there,  and  was  on  the  right  side  of  the  street.  Possibly,  it 
would  not  have  been  error  against  plaintiff  had  the  court  given 
this  instruction,  but  we  think  the  matter  of  contributory  negli- 
gence and  plaintiflf 's  duty  in  the  premises  was  fully  covered  by 
the  instructions  given.  Considerable  testimony  was  given  on  the 
trial  as  to  the  distance  between  defendant's  auto  and  the  curb, 
the  only  purpose  of  which  could  be  to  show  that  plaintiflf  had 
room  to  pass.  It  would  seem  self-evident  to  anyone,  including 
the  jury,  that  it  was  the  duty  of  plaintiflf  to  pass  through  the 
opening,  if  there  was  suflficient  room,  and  if,  by  so  doing,  he 
could  have  averted  the  injury.  There  was  evidence  tending  to 
show  that  the  space  between  the  auto  and  the  curb  was  as  narrow 
as  two  feet.  In  such  case,  it  might  have  been  the  duty  of  plain- 
tiflf to  stop,  if  necessary,  to  avoid  an  accident,  and  in  that  case, 
it  might  not  have  been  improper  had  the  court  so  said.  Joyner 
V,  Interurhan  B.  Co,,  172  Iowa  727,  730.  In  the  same  case,  at 
731,  it  is  said : 

*  *  It  is  argued  that  plaintiflf  ought  to  have  seen  the  car  sooner, 
and  acted  more  promptly,  and  that  he  might  have  turned  to  right 
or  left,  and  thus  insured  his  safety.  All  this  is  fair  matter  of 
argument,  but  it  is  not  for  the  court  to  say  what  specific  act  of 
caution  ought  to  have  been  observed." 

We  have  before  set  out  some  of  the  several  instructions  given 
by  the  court  as  to  contributory  negligence,  and  in  No.  11,  before 
set  out,  the  court  told  the  jury  that  they  should  take  into  con- 
sideration the  situation  of  the  parties  at  the  time  and  place  of  the 
collision,  their  surroundings,  and  so  on.  This  is  not  a  case  where 
the  trial  court  failed  to  submit  to  the  jury  the  question  of  con- 
tributory negligence.  It  was  so  submitted  quite  fully.  Ap- 
pellee cites  Poole,  GUlam  &  Co.  v.  Hintrager,  60  Iowa  180; 
Kline  v.  K.  C,  St,  J.  &  C.  B.  R.  Co.,  50  Iowa  656,  661,  to  the 
point  that,  the  court  having  covered  the  issues,  it  is  not  reversible 
error  to  refuse  instructions  as  to  specific  items  of  evidence,  or 
when  the  substance  of  the  requested  instruction  is  embodied  in 
those  given. 
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6.     Finally,  it  is  argued  by  appellant  that  the  refusal  of 
his  requested  Instruction  No.  6  was  error.    This  was  to  the  effect 
that,  if  plaintiff  was  guilty  of  contributory  negligence,  and  de- 
6.  tbiai.:  instnic-     fcudaut  was  also  negligent,  plaintiff  could  not 
wfa^*  ^im'fuiJy  recover.    Conceding  this  to  be  the  law,  plainly 
covered.  d^q  matter  was  covered  when  the  trial  court  told 

the  jury  that,  if  plaintiff  was  guilty  of  negligence  in  any  degree 
contributing  to  his  injury,  he  could  not  recover ;  and  in  Instruc- 
tion No.  6,  on  contributory  negligence,  the  court  told  the  jury 
that  they  should  first  determine  whether  or  not  plaintiff  had  es- 
tahlished  his  freedom  from  contributory  negligence,  and  if  they 
so  found,  they  could  proceed  to  determine  whether  defendant  was 
negligent ;  and  said  further,  in  the  same  instruction,  that,  in  con- 
sidering the  question  of  contributory  negligence,  the  jury  should 
take  into  consideration  aU  the  facts  and  circumstances  surround- 
ing the  accident,  as  shown  by  the  evidence,  and  the  location  and 
situation  of  the  parties,  including  the  location  at  said  tim,e  and 
place  of  any  other  vehicles  on  the  street.  In  Instruction  No.  7, 
the  jury  were  told,  among  other  things,  that,  even  though  de- 
fendant was  negligent,  as  alleged,  if  they  did  not  further  find 
that  plaintiff  had  established,  by  a  preponderance  of  the  evi- 
dence, that  he  himself,  at  said  time  and  place,  was  free  from  any 
negligence  on  his  part  which  contributed  in  any  degree,  etc.  The 
cases  cited  by  appellant  at  this  point  do  not  hold  that  it  is 
error  to  refuse  such  an  instruction.  In  Dreier  v.  McDermott, 
157  Iowa  726,  730,  we  said  that,  where  the  negligence  of  both 
parties  contributed  to  the  result,  the  courts  will  not  hear  the 
complaints  of  either.  But  there  was  a  directed  verdict  for  the 
defendant  in  that  case.  In  Clemens  v.  Chicago,  R.  I,  <&  P.  B.  Co,, 
163  Iowa  499,  the  question  was  as  to  the  last  clear  chance,  and 
in  r^ard  to  trespassers.  The  case  was  reversed  because  of  the 
giving  of  a  coercive  instruction. 

We   discover  no  reversible  error,   and  the  judgment  is — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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State  ex  rel.  Northwestern  Land  &  Colonization  Company, 
Petitioner,  v.  District  Court  op  Winnebago  County 

et  al.,  Respondents. 

VENUE:    Domicile  or  Residence — ^Legal  Residence  of  Corporation.    The 

legal  residence  of  a  domestic  corporation  for  pecuniary  profit  is  at 
its  principal  place  of  business,  as  designated  in  its  articles  of  incor- 
^  poration,  and  the  corporation  may  be  sued  in  such  county,  irrespec- 
tive of  the  residence  of  its  officers  and  of  the  location  of  its  official 
records  and  property. 

Certiorari  to  Winnebago  District  Court. — M.  P.  Edwards,  Judge. 

April  5,  1921. 

Original  petition  to  this  court  for  a  writ  of  certiorari  to 
review  the  action  of  the  district  court  of  Iowa  in  and  for  Winne- 
bago County,  Hon.  M.  F.  Edwards,  Judge,  in  overruling  the 
motion  of  the  relator  for  change  of  venue  to  Polk  County. — 
Petition  dismissed, 

Henry  &  Henry,  for  petitioner. 
Tom  Boynton,  for  respondents. 

De  Graff,  J. — One  John  J.  Carleton  filed  a  petition  in 
equity  against  the  petitioner  and  relator,  in  the  district  court 
of  Iowa  in  and  for  Winnebago  County,  praying  for  the  appoint- 
ment of  a  receiver,  to  take  charge  of  the  unfinished  business  of 
the  relator  corporation  and  end  its  corporate  existence.  Service 
of  the  original  notice  was  had  upon  its  vice-president,  E.  C. 
West,  in  Polk  County,  Iowa,  his  place  of  residence.  Thereafter, 
relator  filed  its  motion  for  change  of  place  of  trial  to  Polk 
County,  Iowa,  and  as  grounds  therefor,  stated : 

*  *  That  the  defendant  corporation  has  no  office  in  Winnebago 
County,  and  no  officer  of  the  defendant  corporation  lives  in 
Winnebago  County,  and  no  property  of  the  defendant  corpora- 
tion is  situated  in  Winnebago  County ;  that  the  said  corporation 
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has  no  president,  and  that  the  vice-president  of  said  corporation 
lives  in  Polk  County,  Iowa,  where  the  secretary  and  treasurer 
of  the  corporation  reside ;  that  all  of  the  books  and  papers  of 
said  corporation  are  in  Polk  County,  Iowa;  that  said  defendant 
has  had  no  office  in  Winnebago  County  since  early  in  January, 
1918;  that  all  the  officers  of  said  corporation,  since  January  1, 
1918,  and  for  many  years  prior  thereto,  have  resided  in  the 
cily  of  Des  Moines,  Iowa ;  that  the  place  of  business  of  said  cor- 
poration, as  defined  in  its  articles,  Forest  City,  Iowa,  has  been 
practically  and  actually  abandoned  during  all  of  said  time." 

The  motion  was  overnded,  and  a  writ  of  certiorari  to  re- 
view said  ruling  was  procured  on  an  order  signed  by  a  justice 
of  this  court. 

The  issue  is:  Did  the  district  court  of  Winnebago  County, 
Hon,  M.  F.  EdvxirdSy  Judge,  err  in  overruling  the  motion  of  the 
relator  to  change  the  place  of  trial  to  Polk  County,  lowaf 

The  m.otion  is,  in  effect,  a  plea  to  the  jurisdiction,  and  the 
exception  taken  to  the  ruling  thereon  presents  to  this  court  a 
case  of  novel  impression. 

Section  3501  of  the  Code  provides  that  personal  actions, 
with  certain  exceptions,  must  be  brought  in  a  county  in  which 
some  of  the  defendants  actually  reside.    Section  3500  provides : 

**When  a  corporation,  company  or  individual  has  an  office 
or  agency  in  any  county  for  the  transaction  of  business,  any 
actions  growing  out  of  or  connected  with  the  business  of  that 
oflSce  or  agency  may  be  brought  in  the  county  where  such  office 
or  agency  is  located." 

The  venue  of  actions  against  certain  kinds  of  corporations, 
like  railway,  telegraph,  insurance,  and  others  specially  enumer- 
ated, is  prescribed  in  Code  Sections  3497  and  3499;  but  the 
relator  company  is  not  within  the  purview  of  these  provisions. 

Statutory  provisions  prescribing  the  manner  of  service,  and 
upon  whom  the  notice  or  summons  may  be  served  in  actions 
against  corporations,  are  not  controlling  as  to  the  venue  of  such 
actions.    Code  Sections  3529  to  3532  inclusive. 

Service  and  venue  must  be  distinguished.  Jurisdictional 
provisions  of  statutes  as  to  venue  of  actions  against  corporations 
arc  a  part  of  their  franchises,  and  we  must  respect  the  fair  and 
reasonable  intendment  of  the  legislature  in  such  matters.    The 
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venue  of  an  action  is  frequently  optional  with  the  plaintiff. 
He  may  sue  in  a  county  where  an  agency  or  oflBce  is  created,  or 
in  the  county  of  the  principal  place  of  business  of  the  corpora- 
tion. Deem  V,  White  &  Haight,  5  Iowa  266.  Such  provisions 
are  permissive,  and  not  mandatory. 

A  statute  that  provides  the  manner  of  service  on  a  corpora- 
tion does  not  require  the  action  to  be  brought  against  the  cor- 
poration where  its  oflBcers  or  agents  reside.  Baldmn  v.  Missis- 
sippi &  M,  B.  Co,,  5  Iowa  518. 

Plaintiflf  Carleton,  in  the  original  action  against  relator,  in- 
stituted his  suit  in  Winnebago  County,  where  its  principal  place 
of  business  was  defined  by  its  charter.  Is  he  compelled  to  have 
his  cause  tried  in  another  county,  volimtarily  selected  by  relator 
corporation  as  its  residence,  but  without  a  compliance  with  statu- 
tory provisions  in  relation  thereto  ? 

The  presumption  exists  that  the  ofiScers  and  oflSces  of  a 
corporation  are  to  be  found  at  its  principal  place  of  business,  as 
defined  by  its  recorded  articles.  At  common  law,  corporations 
were  created  to  exist  in  some  particular  place.  They  were  not 
permitted  to  have  two  domiciles.  Western  Travelers'  Ace,  Assn. 
V.  Taylor,  62  Neb.  783  (87  N.  W.  950). 

The  general  law  of  incorporation  of  this  state  requires  that 
the  corporate  articles  filed  shall  fix  and  designate  its  principal 
place  of  business,  which  must  be  in  the  state,  and,  if  outside  the 
limits  of  a  city  or  town,  its  post-ofiBce  address  must  be  given. 
The  published  notice  must  contain  the  name  of  the  corporation 
and  its  principal  place  of  business.  Its  annual  reports  must  re- 
cite the  names  and  post-ofiSce  addresses  of  its  officers  and  di- 
rectors, and  whether  any  change  of  place  of  business  has  been 
made  during  the  year.  A  change  in  its  name  or  its  principal 
place  of  business  may  be  made  by  amendment  to  its  articles  at 
any  annual  meeting  of  its  stockholders  or  special  meeting  called 
for  that  purpose,  and  such  amendments  are  valid  only  when  re- 
corded, approved,  and  published  as  the  original  articles  are  re- 
quired to  be.  Sections  1612,  1613,  1614-c,  and  1615,  Supple- 
ment to  the  Code,  1913.  The  legislative  intent  is  clear  that 
every  corporation  organized  in  this  state  shall  have  both  a  habi- 
tation and  a  name.  The  residence  of  a  corporation,  so  far  as 
it  has  a  residence,  may  be  considered  as  the  place  where  it  is 
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organized  and  its  business  is  done  or  its  franchises  are  exercised. 
Sawyer  v.  Hutchinson,  149  Iowa  39 ;  Mullen  v.  Northern  Ace, 
Ins.  Co.,  26  S.  D.  402  (128  N.  W.  483).  A  corporation  cannot 
acquire  a  de  facto  residence  for  the  purpose  of  venue,  as  in  the 
instant  ease.  It  cannot  confer  jurisdiction  or  create  venue.  This 
is  a  legislative  power. 

A  corporation  is  not  ambulatory.  It  is  sometimes  called  an 
artificial  person.  This  is  a  figure  of  speech;  not  the  language 
of  the  statute.  The  word  *  *  person  * '  may  be  extended  to  bodies 
corporate  (Code  Section  48,  Paragraph  13),  but  corporations 
are  not  always  considered  as  persons.  Stewart  v.  Waterloo  Turn 
Verein,  71  Iowa  226.  A  corporation,  unlike  a  natural  person, 
has  a  statutory  legal  domicile  in  the  state  and  county  of  its 
creation,  which  may  not  be  changed  at  will,  but  only  as  author- 
ized by  statute.  It  is  not  migratory.  It  is  a  legal  entity,  and  as 
such,  its  existence,  its  name,  and  its  residence  are  bom  of  the 
law.  It  can  act  only  through  its  officers  and  agents,  and  through 
them  alone  may  any  business  be  done  by  or  with  the  corpora- 
tion ;  but  its  ofiBcers,  agents,  directors,  and  stockholders,  viewed 
collectively  or  otherwise,  are  not  the  corporation.  This  suggests 
a  reason  why  this  creature  of  the  law  must  have  a  residence  or 
domicile  fixed  and  designated,  since  the  residence  of  its  officers, 
agents,  or  stockholders  does  not  determine  the  residence  of  the 
corporation.  Domestic  corporations,  being  entities  created  by 
the  law,  can  only  be  sued  and  jurisdiction  obtained  over  them 
in  the  manner  provided  by  statute. 

If  our  statute  were  silent  in  the  matter,  it  would  not  be  es- 
sential for  a  corporation,  upon  its  organization,  to  designate  its 
principal  place  of  business,  or  that  it  should  have  an  office  or 
place  of  business.  Such  provisions  are  written  into  the  statute 
in  order  to  secure  service  of  process,  determine  venue,  and  for 
the  purpose  of  general  jurisdiction  and  taxation.  14  Corpus 
Juris,  Sections  416  to  420. 

We  conclude,  therefore,  that,  under  our  statutes,  a  domestic 
corporation  of  the  class  to  which  the  relator  belongs  may  be 
sued:  (1)  In  the  county  where  its  principal  place  of  business 
is  fixed  by  its  articles  of  incorporation  or  amendments  thereto  ; 
or  (2)  in  a  county  where  it  maintains  an  office  or  agency  for  the 
transaction  of  business,  and  the  subject-matter  of  the  action 
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grows  out  of  or  is  connected  with  the  business  of  that  oflSce  or 
agency. 

Plaintiff  Carleton  elected  to  sue  the  relator  in  the  county 
of  its  declared  and  recorded  residence.  This  is  a  proper  venue. 
Wherefore,  the  writ  is  annulled,  and  the  petition — Dismissed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Frederick  Anderson,  Appellant,  v.  K.  A.  Lee  et  al.,  Appellees, 

• 

HIGHWAYS:  Oondemnatlon  for  Private  Way — ^Ezistiiig  Inadequate 
Way.  An  owner  of  land  who  has  an  inadequate  and  insufficient  pri- 
vate way  to  his  land  may  condemn  an  adequate  and  sufficient  way, 
and  it  is  no  defense  to  the  exercise  of  such  right  that  a  way  other 
than  the  one  sought  to  be  condemned,  might  be  bought  from  another 
party.  So  held  where  the  existing  way  was  only  10  feet  wide,  and 
passed  over  extremes  of  high  and  low  lands. 

Appeal  from  Winneshiek  District  Court. — ^W.  J.  Springer, 

Judge. 

April  6,  1921. 

Action  in  equity  to  enjoin  the  condemnation  of  an  ease- 
ment or  right  of  way  from  land  owned  by  the  defendant  to  a 
public  road.  There  was  a  decree  denying  the  relief  asked,  and 
plaintiff  appeals.  The  facts  are  sufficiently  stated  in  the  opin- 
ion.— Affirmed, 

William  S.  Hart,  for  appellant. 
C,  N.  Houck,  for  appellees. 

Weaver,  J. — In  the  year  1892,  one  Ole  0.  Moe  was  the 
owner  of  the  northwest  quarter  of  the  southeast  quarter  of  Sec- 
tion 33,  Township  97,  Range  7  west  of  the  5th  P.  M.  In  addi- 
tion to  this  tract,  Moe  also  owned  the  south  half  of  the  northwest 
quarter  of  said  section.  The  two  described  tracts,  it  will  be 
seen,  have  a  common  corner  at  the  center  of  the  section.  In  the 
year  mentioned,  Moe  sold  and  conveyed  the  first-described  40- 
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acre  tract  to  the  defendant  Lee,  who  is  still  the  owner  and  occu- 
pant thereof.  At  that  time,  there  was  no  public  road  or  high- 
way affording  ingress  to  or  egress  from  said  40  acres,  but  the 
same  deed  conveyed  to  said  defendant  a  strip  of  land  10  feet 
in  width,  extending  from  the  common  comer  at  the  center  of 
the  section  a  distance  of  80  rods  north,  along  the  east  side  of 
the  land  retained  by  Moe. 

Soon  after  these  conveyances  to  Lee,  Moe  disposed  of  the 
remainder  of  his  land  in  that  section,  and  the  title  to  the  south 
half  of  the  northwest  quarter  is  now  held  by  one  Monson.  About 
the  same  period,  the  plaintiff,  Anderson,  acquired  the  ownership 
of  the  north  half  of  the  southwest  quarter  of  said  Section  33, 
lying  immediately  south  of  the  Monson  tract.  Except  as  the 
situation  is  affected  by  the  ownership  of  the  10-foot  strip,  Lee 
has  no  exit  from  his  farm  to  a  highway,  other  than  such  as  he 
may  have  by  the  consent  or  sufferance  of  others  by  whose  farms 
he  is  surrounded.  For  alleged  reasons  hereinafter  mentioned, 
he  has  never  utilized  the  10-foot  strip  as  a  road,  and  the  same 
has  remained  inclosed  in  common  with  the  land  of  Monson,  and 
Lee  has  usually  found  an  outlet  by  following  a  path  or  way 
through  several  gates  in  a  northwesterly  course  across  the  Mon- 
son land  to  a  public  road  on  the  west  side  of  the  section.  More 
recently,  Monson  withdrew  his  consent  to  such  use  of  this  way, 
and  thereui)on,  appellee,  invoking  the  provisions  of  Code  Sec- 
tions 2028  and  2029,  began  proceedings  to  condemn  a  right  of 
way.  Briefly  stated,  the  statute  referred  to  provides  that  the 
owner  of  land  not  having  a  public  or  private  way  thereto,  and 
not  being  able  to  obtain  one  by  agreement  with  the  owner  of 
the  land  necessary  to  be  taken  for  that  purpose,  may  make  ap- 
pUeation  to  the  sheriff  of  the  county  for  the  appointment  of  a 
sheriff's  jury  of  six  disinterested  freeholders,  who  shall  assess 
the  damage  which  such  landowner  will  sustain  by  such  con- 
demnation, and  report  such  finding  to  the  sheriff,  and,  if  the 
appUcant  for  such  way  shall,  before  entering  upon  such  real 
estate  for  the  purpose  of  constructing  such  way,  pay  to  the  sheriff 
for  the  use  of  the  owner  the  damages  so  assessed,  the  road  may  be 
at  once  constructed  and  maintained. 

The  road  which  Lee  sought  to  condemn  is  a  strip  33  feet 
in  width,  across  the  north  side  of  the  Anderson  land  and  im- 
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mediately  south  of  the  Monson  land,  and  extends  from  the  north- 
west corner  of  the  Lee  farm  directly  west  to  the  highway  on  the 
west  side  of  the  section.  Acting  upon  Lee's  application,  the 
sheriff  did  summon  a  jury,  which,  after  written  notice  to-  the 
plaintiff  herein,  viewed  the  premises  and  assessed  the  damages 
he  would  sustain  by  reason  of  the  condemnation  at  $210,  which 
sum  appellee  paid  to  the  sheriff  for  plaintiff's  use.  No  appeal 
appears  to  have  been  taken  from  this  assessment.  Thereafter, 
the  plaintiff  instituted  this  action  in  equity,  alleging  that  the 
condemnation  proceedings  were  had  without  authority  or  juris- 
diction to  condemn  or  establish  the  said  road,  and  asking  that 
the  same  be  declared  void  and  that  the  appellee  be  perpetually 
enjoined  from  taking  possession  of  or  entering  upon  said  land. 
The  defendant  relies  upon  the  regularity  and  validity  of  the 
condemnation.  On  trial  of  the  issues  joined,  the  court  found  for 
the  defendant,  dismissed  the  plaintiff's  petition,  and  dissolved 
the  temporary  injunction  which  had  been  granted  pending  the 
litigation. 

I.  The  first,  and  indeed  principal,  ground  on  which  appel- 
lant asks  a  reversal  of  the  decree  below  is  based  upon  the  ad- 
mitted fact  that  appellee,  in  purchasing  his  farm  from  Moe,  also 
purchased  the  strip  10  feet  wide  from  the  northwest  comer  of 
the  farm  north  to  the  angle  of  a  highway  extending  north  and 
east  therefrom ;  and  that  the  acquirement  of  this  strip  precludes 
the  condemnation  of  any  other  road  or  right  of  way.  The  propo- 
sition that  the  owner  of  land  already  having  a  public  or  private 
access  to  a  road  may  not  have  another  by  condemnation  over 
the  land  of  his  neighbor  cannot  be  doubted ;  but,  like  all  general 
rules,  it  must  be  given  reasonable  construction  and  application. 
The  right  of  a  farm  owner  to  condemn  a  way  to  and  from  his 
premises  implies  the  right  to  have  a  way  which  is  reasonably 
sufficient  for  that  purpose.  This  is  clearly  recognized  in  our 
recent  case  of  Stratvierry  Ft.  Dist.  Fair  Soc.  v.  Ball,  189  Iowa 
605,  on  which  appellant  largely  relies,  as  well  as  in  all  our  appli- 
cable precedents.  Nor  do  we  understand  the  appellee  to  deny 
the  rule  as  here  defined,  but  his  contention  is  that,  owing  to 
the  narrowness  of  the  10-foot  strip  and  the  natural  obstructions 
and  difficulties  to  be  there  overcome  or  avoided,  it  is  not  such  a 
reasonably  adequate  or  reasonably  sufficient  way  as  will  defeat 
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his  right  to  the  condemnation.  On  this  question  of  fact  there 
is  some  conflict  in  testimony.  The  width  of  this  strip  is,  of 
course,  conceded,  and  the  testimony  of  the  plaintiff  and  quite  a 
large  number  of  his  witnesses  tends  to  show  that,  in  part,  the 
strip  lies  in  a  slough,  and  is  intersected  by  a  living  stream  and 
large  ditch ;  that  the  lower  area  is  subject  to  overflow ;  that  there 
are  one  or  two  steep  and  stony  hills  to  be  surmounted ;  and  that, 
as  a  whole,  it  is  not  a  feasible  or  practicable  outlet  for  appellee's 
farm.  On  the  other  hand,  it  is  the  testimony  of  the  appellant 
and  other  witnesses  in  his  behalf  that,  with  reasonable  effort, 
the  strip  can  be  made  a  reasonably  sufficient  road.  The  fact 
that,  during  the  long  period  which  has  intervened  since  this  con- 
veyance to  the  appellee,  no  use  has  been  made  of  this  strip  as 
an  outlet  from  the  farm  to  the  highway,  though  of  itself  not 
entitled  to  great  weight,  is,  nevertheless,  of  some  significance 
in  support  of  plaintiff's  claims.  But  the  more  obvious  objection 
which  we  think  the  court  may  properly  consider  is  the  extreme 
narrowness  of  the  strip  for  the  use  for  which  such  a  way  is 
needed.  A  right  of  way  10  feet  wide  and  80  rods  in  length  is, 
perhaps,  a  liberal  width  for  a  cattle  way  or  for  human  pedes- 
trians, but,  for  the  ordinary  needs  of  a  farm  on  which  teams 
and  vehicles  of  various  kinds  and  sizes  are  employed,  and  mod- 
em farm  machinery  in  multiplied  forms  and  enlarged  dimen- 
sions is  now  in  general  use,  a  10-foot  roadway  would  seem  to  be 
obviously  insuflBcient.  On  such  a  way  it  would  hardly  be  possi- 
ble for  vehicles  or  machines  to  meet  and  pass  without  peril  of 
collision,  or  without  trespassing  across  its  boundary  lines.  We 
are  disposed  also  to  hold  that  the  testimony  was  such  as  to  justify 
the  trial  court  in  finding  the  natural  character  of  the  way  to 
be  such  as  renders  its  reasonable  improvement  impracticable. 

II.  In  avoidance  of  such  conclusion,  it  is  argued  for  ap- 
pellant that  Monson  had  offered  to  enlarge  the  width  of  the 
right  of  way  to  16%  feet,  or  that  he  would  convey  to  Lee  enough " 
to  make  the  width  33  feet,  on  payment  of  the  value  of  the  land. 
But,  assuming  that  the  10-foot  strip  is  not  such  a  right  of  way 
as  will  bar  the  appellee 's  right  to  condemn,  we  think  it  consti- 
tutes no  defense  to  such  condemnation  for  appellant  to  say  that 
his  land  may  not  be  taken  for  that  purpose  because  appellee 
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might  have  purchased  another  way  over  the  land  of  some  third 
person. 

III.  It  is  further  said  for  the  appellant  that,  if  the  10- 
foot  strip  does  not  aflford  appellee  a  reasonably  suflScient  or  con- 
venient outlet  from  his  farm,  he  became  entitled,  as  a  matter  of 
law,  to  a  way  by  necessity  to  the  highway  over  the  land  of  Moe 
now  owned  by  Monson;  and  that,  having  such  right,  he  should 
not  be  permitted  to  condemn  a  way  over  the  land  of  the  appel- 
lant. Monson  is  not  a  party  to  this  action,  and  if  we  should  hold 
the  condemnation  proceeding  void  on  thie  ground  suggested,  it 
would  have  no  force  or  effect  as  against  him.  The  testimony 
shows,  without  dispute,  that  Monson  has  closed  the  way  to  the 
appellee.  Under  such  circumstances,  this  court  said,  in  Carter 
V.  Barkley,  137  Iowa  510,  514,  that : 

'  *  The  statute  evidently  does  not  contemplate  that  the  owner 
who  claims  to  have  no  way  to  his  land  shall  be  compelled,  before 
inviting  the  aid  of  the  statute,  to  try  one  or  more  lawsuits  for 
the  purpose  of  finding  out  whether  he  has  a  way  or  not.  The 
statute,  in  our  judgment,  should  be  construed  to  mean  that,  un- 
less a  party  has  a  way,  either  public  or  private,  which  is  unob- 
structed and  unquestioned,  he  may  institute  proceedings  under 
the  statute." 

See,  also,  Miller  v.  Kramer,  148  Iowa  460,  469,  where  it  is 
said,  in  substance,  that  the  mere  right  to  a  way  by  necessity  is 
not  the  equivalent  of  the  existence  of  such  way,  and  is,  therefore, 
not  a  sufl5cient  reason  for  denying  condemnation.  This  con- 
clusion is  in  no  respect  a  departure  from  our  holding  in  Straw- 
berry Pt.  Dist.  Fair  Soc,  v.  Ball,  189  Iowa  605.  In  that  case,  we 
found  as  a  fact,  not  only  that  Ball  already  had  a  private  right 
of  way  affording  ingress  and  egress  to  and  from  the  land  in 
question,  but  that  such  lane  was  fairly  and  reasonably  sufficient 
for  that  purpose,  and  had,  in  fact,  been  in  practical  and  con- 
tinuous use  by  Ball  and  his  grantors  for  11  years  or  more.  These 
circumstances  thus  controlling  the  decision  in  that  case  are  in 
marked  contrast  with  those  presented  in  the  record  now  before  us. 

The  case  appears  to  have  been  fairly  tried,  and  we  discover 
no  reason  for  interfering  with  the  result  arrived  at  by  the  trial 
court.    The  decree  appealed  from  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  J  J.,  concur. 
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EioizA   BoATWRiGHT,  Appellee,  v.  American   Life   Insurance 

Company,  Appellant. 

IKSUBAKOE:     Death  ''While  Engaged  in  Military  Service."     Death 

1  during  the  time  the  insured  is  in  training  at  a  government  naval 
station^  preparatory  to  being  assigned  to  active  duty  in  the  navy 
in  a  war  then  pending,  but  from  a  disease  then  generally  prevalent 
among  all  classes  of  people  within  and  without  the  military  and 
naval  service,  is  not  a  death  "while  engaged  in  the  military  or  naval 
service  in  time  of  war,^^  within  the  meaning  of  a  policy  of  insurance 
exempting  the  insurer  from  liability. 

Abthub,  J.,  dissents. 

PIiEAI>ING:    Prayer  as  Basis  for  Judgment.    A  prayer  (1)  for  reforma- 

2  tion,  (2)  for  judgment  on  the  reformed  writing,  and  (3)  for  general 
equitable  relief,  authorizes  judgment  on  the  original  writing,  in  case 
the  court  finds  reformation  is  unnecessary. 

Appeal  from  Folk  District  Court. — George  A.  Wilson,  Judge. 

December  16,  1920. 

Rehearing  Denied  April  6,  1921. 

Action  in  equity,  to  reform  a  policy  of  life  insurance,  and 
for  judgment  thereon.  The  court  denied  reformation,  but  en- 
tered judgment  against  the  defendant  for  the  face  of  the  policy. 
Defendant  appeals. — Affirmed. 

E.  B.  Evans  and  Opal  Boling,  for  appellant. 

F.  T.  Van  LieWy  for  appellee. 

Stevens,  J. — I.     The  policy  in  suit  was  issued  in  April, 
1918,  upon  the  life  of  Ernest  E.  Boatwright,  who,  shortly  there- 
after, enlisted  in  the  navy,  and  in  September,  1918,  died  of  in- 
1  ijrsmAjroB:         fluenza,  while  at  the  naval  training  station  at 
^S^Ld^j^^miu-    Great  Lakes,  Illinois.    The  policy  contained  the 

tary  serrioe."  following  prOVision  : 
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'*If  within  five  years  from  date  hereof,  the  death  of  the  in- 
sured shall  occur  while  engaged  in  the  military  or  naval  service 
in  time  of  war,  without  previously  having  obtained  from  the 
company  a  permit  therefor,  the  company's  liability  shall  be 
limited  to  the  cash  premiums  paid  thereon  for  three  years  from 
date  of  issuance  and  thereafter  to  the  legal  reserve  of  the  policy." 

The  plaintiff,  who  is  the  grandmother  of  the  insured,  and 
the  beneficiary  named  in  the  policy,  after  the  necessary  formal 
allegations,  alleged  in  her  petition  that  the  application  for  the 
policy  in  suit  was  prepared  and  delivered  to  the  company  by 
George  A.  Young,  one  of  its  agents ;  that,  at  the  time  of  signing 
same,  insured  contemplated  enlisting  in  the  navy;  and  that  he 
informed  defendant's  agent  that  he  did  not  desire  a  policy  at 
all,  unless  it  would  be  effective  in  the  event  of  his  death  while 
in  naval  training  in  the  United  States ;  and  that  he  was  informed 
by  said  agent  that  the  policy  applied  for  would  be  valid  and 
enforcible  so  long  as  he  remained  in  the  United  States,  and  until 
he  boarded  a  ship  for  the  seat  of  war.  She  further  alleged  that 
the  insured  would  not  have  accepted  the  policy  and  paid  the 
premium  but  for  the  fact,  as  plaintiff  alleges,  that  he  understood 
it  would  continue  in  force  so  long  as  he  remained  in  the  United 
Stdtes,  and  that  the  face  of  the  policy  would,  in  case  of  his  death 
before  boarding  a  ship  for  the  seat  of  war,  be  paid  to  the  bene- 
ficiary named.  Plaintiff  therefore  prayed  that  the  policy  be  so 
reformed  as  to  be  valid  during  the  time  he  was  at  the  naval 
training  station,  and  for  judgment  thereon  as  reformed,  and  for 
all  just  and  proper  equitable  relief.  The  defendant  demurred 
to  this  petition,  upon  the  grounds  that  it  appeared  upon  the 
face  thereof  that  the  insured  came  to  his  death  while  engaged 
in  the  naval  service  of  the  United  States  in  time  of  war,  and  that, 
under  and  by  virtue  of  the  terms  and  provisions  of  the  policy 
quoted  above,  the  company  assumed  no  risk  while  the  insured 
was  engaged  in  the  naval  service  in  time  of  war,  except  its  obli- 
gation to  return  the  premium  paid,  which  defendant  later  ten- 
dered. The  demurrer  was  overruled,  and  the  cause  was  tried 
upon  the  issues  thereafter  joined.  The  court  below  denied  re- 
formation of  the  policy,  but  entered  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  thereof.  The  defendant  alone  ap- 
peals, so  that  this  issue  is  not  before  us.    We  cannot  presume 
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that  defendant  appealed  from  that  part  of  the  decree  which  was 
favorable  to  it.  Hintrager  v.  Hennessy,  46  Iowa  600 ;  Devoe  v. 
Hall,  60  Iowa  749 ;  Frost  v.  Parker,  65  Iowa  178 ;  Huff  v.  Olm^ 
stead,  67  Iowa  598 ;  Smith  v.  Knight,  88  Iowa  257. 

The  principal  propositions  are  urged  by  appellant  as  fol- 
lows: (a)  That,  as  plaintiff  in  her  petition  asked  judgment 
against  the  defendant  only  upon  the  policy  when  reformed,  the 

court  was  without  jurisdiction  to  enter  judg- 
'  prayer  as  basis    mcut  thcrcon  without  reformation;  and  (b)  that 
°^  ^^  the  death  of  the  insured  occurred  while  he  was 

engaged  in  the  naval  service  of  the  United  States  in  time  of  war, 
and  that,  as  he  entered  such  service  without  previously  obtaining 
a  permit  from  the  defendant  company  to  do  so,  the  company  was, 
by  the  terms  of  the  policy,  exempted  from  liability. 

It  is  true  that  the  prayer  of  plaintiff 's  petition  is  for  judg- 
ment for  the  amount  of  the  policy  when  reformed ;  but  there  is 
also  a  prayer  for  such  "further  and  complete  relief  as  to  the 
court  may  seem  just  and  equitable  in  the  premises."  No  motion 
was  made  to  transfer  the  cause  to  the  law  side  of  the  docket  for 
trial.  There  was  some  discussion  between  the  court  and  counsel, 
just  before  the  cause  was  submitted,  from  which  the  inference 
may  be  drawn  that  counsel  for  appellant  understood  that,  if  the 
court  refused  to  reform  the  policy,  as  prayed,  plaintiff  ^s  petition 
would  be  dismissed;  but  evidently,  upon  more  thorough  consid- 
eration of  the  questions  before  it,  the  court  reached  the  conclusion 
that  plaintiff  was  entitled  to  judgment  upon  the  policy  for  the 
face  thereof,  without  reformation  thereof,  and  acted  accordingly. 
The  court,  under  a  prayer  for  general,  equitable  relief,  was  au- 
thorized to  cause  judgment  to  be  entered  in  accordance  with  the 
law  and  evidence.  Reiger  v.  Turley,  151  Iowa  491 ;  Laverty  v. 
Sexton  &  Son,  41  Iowa  435 ;  Hoskins  v.  Bowe,  61  Iowa  180 ;  P\ond 
V,  Waterloo  Agri.  Works,  50  Iowa  596 ;  Thomas  v,  Farley  Mfg, 
Co,,  76  Iowa  735. 

If  plaintiff  was  entitled  to  recover  upon  the  policy  unre- 
formed,  then,  so  far  as  the  defenses  pleaded  in  the  answer  are 
concerned,  the  court  would,  if  the  cause  had  been  tried  to  a  jury, 
have  been  compelled  to  direct  a  verdict  in  plaintiff's  favor,  and 
defendant  was  not,  therefore,  prejudiced  by  the  entry  of  judg- 
ment. 
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II.  By  stipulation  of  the  parties,  it  \vks  agreed,  upon  the 
trial,  that  the  insured  died  on  or  about  September  23,  1918,  at 
the  Great  Lakes  Naval  Training  Station,  Great  Lakes,  Illinois, 
of  influenza;  that  this  disease  was  prevalent  throughout  the 
United  States;  and  that  soldiers,  sailors,  and  civilians  were  at- 
tacked thereby  and  died  therefrom;  and  that  said  disease  was 
not  confined  to  any  particular  locality  or  class  of  people;  that, 
at  the  time  of  his  death,  the  premiums  due  had  been  paid ;  that, 
shortly  after  the  policy  was  delivered,  without  first  obtaining  per- 
mission from  them  to  do  so,  he  enlisted  in  the  navy ;  and  that,  at 
the  time,  the  United  States  was  at  war  with  certain  foreign  coun- 
tries ;  that,  while  at  the  naval  training  camp,  the  insured  was  sub- 
ject to  the  same  military  discipline  and  occupied  barracks  and 
tents  the  same  as  other  enlisted  or  drafted  men  in  training  for 
the  naval  service  at  said  station. 

There  is  no  question  but  that,  when  the  insured  voluntarily 
enlisted  and  took  the  prescribed  oath,  he  entered  the  naval  serv- 
ice of  the  United  States  government,  and  thereafter  became  sub- 
ject to  the  orders  and  discipline  provided  for  that  branch  of  the 
government  service.  Ruddock  v.  Detroit  Life  Ins.  Co,,  209  Mich. 
638  (177  N.  W.  242) ;  Malone  v.  State  Life  Ins.  Co.,  202  Mo.  App. 
499  (213  S.  W.  877) ;  Reid  v.  American  Nat.  Assur.  Co.,  (Mo. 
App.)  218  S.  W.  957.  The  only  question  is :  Was  he,  at  the  time 
of  his  death,  within  the  meaning  of  the  provisions  of  the  policy 
quoted  above,  ^^  engaged  in  military  or  naval  service  in  time  of 
war?'*  If  so,  then  manifestly  the  judgment  entered  in  the  court 
below  cannot  be  sustained.  An  examination  of  the  adjudicated 
cases  reveals  some  lack  of  harmony  in  the  conclusions  reached. 
However,  it  will  be  observed  that  the  language  of  each  contract 
was,  in  some  respects,  unlike  that  of  the  others. 

The  Supreme  Court  of  Wisconsin,  in  Kelly  v.  Fidelity  Mut. 
Life  Ins.  Co.,  169  Wis.  274  (172  N.  W.  152),  sustamed  a  judg- 
ment in  favor  of  the  plaintiflE  for  the  amount  thereof  upon  a 
policy  containing  the  following  provision : 

**  Military  or  Naval  Service  or  Work  in  Connection  with 
Warfare.  If  the  insured  shall,  within  two  years  from  date  of 
this  policy,  engage  in  any  military  or  naval  service,  or  in  any 
work  as  a  civilian  in  any  capacity  whatsoever  in  connection  with 
actual  warfare,  and  shall  die  witliin  two  years  of  the  date  of 
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this  policy,  as  a  result,  directly  or  indirectly,  of  enga^ng  in 
such  service  or  work,  the  liability  of  the  company  under  this 
policy  shall  be  limited  to  the  return  of  the  premiums  paid,  with- 
out interest.'* 

In  that  case  it  appeared  that  the  insured  entered  the  mili- 
tary service  in  1917,  was  transferred  to  Prance,  and,  while  ir 
the  discharge  of  his  duties  in  the  army,  which  was  the  super- 
vision of  the  construction  and  operation  of  sawmills,  was  acci- 
dentally killed,  by  being  thrown  against  a  tree,  from  a  motor- 
cycle which  he  was  riding.  At  the  time  his  death  occurred,  he 
was  more  than  100  miles  from  the  zone  of  actual  warfare,  or 
from  the  territory  occupied  or  invaded  by  the  enemy.  The  court 
held  that  the  death  of  the  insured  occurred  while  he  was  engaged 
in  the  military  service,  but  not  **as  a  result,  directly  or  indi- 
rectly, of  engaging"  therein,  and  that,  therefore,  the  provision 
of  the  policy  was  not  broken. 

In  Myli  v.  American  Life  Ins.  Co.,  (N.  D.)  175  N.  W.  631, 
the  Supreme  Court  of  North  Dakota,  construing  the  provisions 
of  a  policy  identical  with  the  provisions  of  the  policy  in  suit, 
sustained  a  recovery  by  the  beneficiary.  The  insured  died  of 
influenza,  while  in  a  naval  training  station  at  Minneapolis.  The 
court  held  that,  as  the  insured  was  not  subject  to  any  of  the 
hazards  of  war,  and  had  not  been  assigned  to  special  service,  but 
was  only  in  training  therefor,  he  was  not,  within  the  meaning 
of  the  policy,  ** engaged  in  the  military  or  naval  service'*  of  the 
United  States. 

The  language  of  the  policy  considered  by  the  Supreme 
Court  of  Michigan,  in  Ruddock  v.  Detroit  Life  Ins.  Co.,  supra, 
was  as  follows: 

"This  policy  and  the  application  therefor,  a  full  and  true 
copy  of  which  is  hereto  attached,  shall  constitute  the  entire  con- 
tract between  the  parties  hereto.  It  is  unrestricted  as  to  travel, 
residence,  or  occupation,  and  shall  be  incontestable  after  one 
year  from  date,  except  for  nonpayment  of  premium  and  except 
for  naval  or  military  service  in  time  of  war,  without  a  permit, 
which  are  risks  not  assumed  by  the  company ;  provided  that,  in 
case  of  the  death  of  the  insured  while  engaged  in  such  service, 
without  a  permit,  the  amount  payable  hereunder  shall  be  the  re- 
serve on  the  policy  at  date  of  death.    Military  and  naval  service 
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in  time  of  war  shall  be  construed  to  include  work  as  a  civilian 
in  any  capacity  whatever  in  connection  with  actual  warfare." 

The  insured,  after  entering,  the  military  service,  died  at 
Camp  Custer,  of  pneumonia.  The  court  held  that,  as  the  insured 
had  entered  the  military  service,  no  recovery  could  be  had.  The 
specific  language  construed  by  the  court  in  this  case  was:  *'If 
I  shall  enter  or  be  engaged  in  such  service,'*  recovery  would  be 
limited  to  the  net  reserve  held  against  the  policy. 

In  MUler  v.  Illinois  Bankers'  Life  Assn.,  138  Ark.  442  (212 
S.  W.  310),  the  Supreme  Court  of  Arkansas  held  that  the  de- 
fendant was  not  liable  upon  a  policy  containing  the  following 
clause : 

**It  is  expressly  provided  that  death  while  in  the  service  in 
the  army  or  navy  of  the  government  in  time  of  war  is  not  a  risk 
covered  at  any  time  during  the  continuance  or  reinstatement  of 
this  policy  for  any  greater  sum  than  the  amounts  actually  paid 
to  the  company  thereon.  *' 

In  that  case,  the  death  of  the  insured  resulted  from  pneu- 
monia, while  stationed  at  Camp  Beauregard,  Louisiana.  But 
in  Benham  v,  American  Cent.  Life  Ins.  Co.,  (Ark.)  217  S.  W. 
462,  which  was  a  suit  upon  a  policy  providing  that  **  death 
w:hile  engaged  in  military  or  naval  service  in  time  of  war,  or  in 
consequence  of  such  service,  shall  render  the  company  liable 
for  only  the  reserve  under  this  policy,  unless  the  company's  per- 
mission to  engage  in  such  service  shall  have  been  obtained  and 
such  extra  premium  or  premiums  as  the  company  may  require 
shall  have  been  paid,''  the  same  court  held  that  plaintiff  was 
entitled  to  recover,  although  the  death  of  the  insured  occurred 
while  in  the  military  service  in  time  of  war,  from  influenza,  at 
Camp  Dick,  Texas.    The  court,  in  the  course  of  its  opinion,  said  : 

**The  words  in  the  restricted  clause  now  under  consid- 
eration mean  something  more  than  death  to  the  insured  during 
the  period  of  time  he  was  in  military  service  of  the  United 
States.  The  word  *  engaged'  denotes  action.  It  means  *to  take 
part  in.'  To  illustrate:  *A  servant  injured  while  in  the  oper- 
ation of  a  train,'  means  that  he  must  be  injured  while  assisting 
or  taking  part  in  the  operation  of  the  train.  An  officer  engaged 
in  the  discharge  of  the  duties  of  his  office  is  one  performing  the 
duties  of  his  office.     So,  here,  the  words  'death  while  engaged 
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in  military  service  in  time  of  war'  mean  death  while  doing,  per- 
forming, or  taking  part  in  some  military  service  in  time  of  war ; 
in  other  words,  it  must  be  death  caused  by  performing  some  duty 
in  the  military  service.  That  is  to  say,  in  order  to  exempt  the  com- 
pany from  liability,  the  death  must  have  been  caused  while  the 
insured  was  doing  something  connected  with  the  military  service, 
in  contradistinction  to  death  while  in  the  service,  due  to  causes 
entirely  or  wholly  unconnected  with  such  service.  This  con- 
struction, we  think,  would  be  according  to  the  natural  and  or- 
dinary meaning  of  the  words.  By  the  use  of  the  word  *  engaged,' 
it  must  have  been  intended  that  some  activity  in  the  service 
should  have  caused  the  death,  in  contradistinction  to  merely  a 
period  of  time  while  the  insured  was  in  the  service.  This  view 
is  strengthened  when  we  consider  the  words  following.  The 
words  'or  in  consequence  of  such  service'  relate  to  the  word 
'death,'  so  that  death  in  'consequence  of  such  service'  means 
death  resulting  from  some  act  of  the  insured  connected  with  the 
service,  whether  such  death  occurred  during  the  period  of  his 
service  or  afterwards." 

In  Malane  v.  State  Life  Ins.  Co.,  202  Mo.  App.  499  (213  S. 
W.  877),  the  Springfield,  Missouri,  court  of  appeals  aflBirmed 
a  judgment  against  the  defendant  for  the  amount  of  a  policy 
which  provided : 

"If  within  five  years  from  the  date  of  this  policy  the  in- 
sured shall  engage  in  any  military  or  naval  service  in  time  of 
war  (death  from  submarine  or  aviation  service,  connected  with 
actual  warfare,  as  a  part  thereof,  is  a  risk  not  covered  by  this 
XwUcy),  the  liability  of  the  company  in  event  of  the  death  of 
the  insured  while  so  engaged,  or  within  six  months  thereafter, 
as  a  result  of  such  service,  will  be  limited  to  the  return  of  the 
premiums  paid  hereon,  exclusive  of  any  extra  premium  paid 
for  military  or  naval  service,  less  any  indebtedness  to  the  com- 
pany hereon." 

The  death  of  insured  occurred  while  he  was  in  the  military 
service  at  Jeflferson  Barracks,  Missouri,  from  the  accidental  dis- 
charge of  a  gxm  in  the  hands  of  a  fellow  soldier.  The  court  held 
that,  as  his  death  was  not  the  result  of  his  services  in  the  army, 
the  provision  quoted  did  not  relieve  the  company  from  liability. 
The  same  court,  in  Reid  v.  American  Nat.  Assur.  Co.,  (Mo.  App.) 
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218  S.  W.  957,  reversed  a  judgment  in  favor  of  the  plaintiff  in 
a  suit  upon  a  policy  containing  the  following  provision : 

**  Notwithstanding  anything  herein  to  the  contrary,  if  the 
insured  shall  die  or  become  disabled  while  engaged  in  naval  or 
military  service  in  time  of  war,  or  in  consequence  of  such  serv- 
ice, the  amount  payable  and  the  liability  of  the  company  here- 
under shall  be  limited  to  an  amount  equal  to  the  net  reserve 
hereon  calculated  according  to  the  American  Experience  Table 
of  Mortality  with  interest  at  the  rate  of  three  and  one  half 
(314)  per  cent  per  annum.  After  one  year  from  the  date  of 
this  policy,  this  condition  will  be  waived,  if  the  insured  immedi- 
ately before  engaging  in  such  naval  or  military  service  shall  pay 
to  the  company  at  its  home  office  an  extra  cash  premium;  such 
extra  premium  shall  be  payable  annually  in  advance  during  the 
term  of  such  service,  and  shall  be  seven  and  one  half  (7l^)  per 
cent  of  the  face  of  this  policy. ' ' 

The  insured  died  of  pneumonia,  at  a  hospital  in  Raleigh, 
North  Carolina,  after  he  had  been  assigned  to  Company  13,  163d 
Depot  Brigade,  at  Camp  Polk,  North  Carolina.  The  court  held 
that,  at  the  time  of  his  death,  he  was  engaged  in  the  military 
service,  and  gave  no  special  significance  to  the  words  **or  in 
consequence  of  such  service,"  found  in  the  clause  quoted. 

The  provision  of  the  policy  construed  by  the  Missouri  court 
of  appeals  in  Slaughter  v.  Protective  League  Life  Ins.  Co.,  (Mo. 
App.)  223  S.  W.  819,  was  as  follows: 

'^The  death  of  the  insured  while  engaged  in  military  or 
naval  service  in  time  of  war  is  a  risk  not  assumed  under  this 
policy,  and  in  such  event  the  company  will  return  all  the  pre- 
miums actually  paid  to  the  company  hereunder." 

The  insured  died  in  Prance,  after  the  armistice  was  signed. 
The  court  followed  its  holding  in  Reid  v.  American  Nat.  Assur. 
Co.,  supra,  and  declined  to  accept  the  effect  given  to  the  word 
''engaged"  by  the  Arkansas  court  in  Benham  v.  American  Cent. 
lAfe  Ins.  Co.,  supra. 

As  appears  from  the  extract  from  the  policy  in  suit  in  each 
of  the  cases  cited,  there  is  considerable  diversity  in  the  lan- 
guage thereof,  and  the  conclusion  of  the  court  in  several  of  the 
cases  is  based  upon  language  materially  different  from  that  of 

« 

the  policy  in  controversy.     The  rule  is  universal  that  the  pro- 
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visions  of  an  insurance  contract  are  to  be  construed  most  strongly 
against  the  insurer.  Words  must  not,  however,  be  given  a 
strained  or  unusual  meaning,  in  order  to  effect  liability.  The 
provision  of  the  policy  exempts  the  defendant  from  liability 
if  the  death  of  the  insured  occurred  while  he  was  engaged  in  the 
military  or  naval  service  of  the  government  in  time  of  war.  It 
is  conceded  that  the  defendant  enlisted  in  the  navy  shortly  after 
the  policy  was  applied  for,  and  that  he  died  of  influenza,  while 
in  the  service  at  the  government  naval  training  station  at  Great 
Lakes,  Illinois.  He  had  not,  at  the  time,  been  assigned  to  duty 
in  the  navy,  and  his  occupation  was  not  necessarily  more  haz- 
ardous than  that  in  which  he  was  engaged  at  the  time  the  ap- 
plication for  the  policy  was  signed,  which  was  that  of  farmer 
and  driver  of  a  dairy  wagon.  At  the  tinie  of  his  death,  an  epi- 
demic of  influenza  extended  over  a  large  part  of  the  United 
States,  and  it  was  nearly,  if  not  quite,  as  common  among  civilians 
as  among  those  in  training  at  the  naval  station  referred  to,  or 
the  various  camps  throughout  the  country.  That  the  provision 
of  the  policy  in  question  was  inserted  therein  as  a  protection 
to  the  insurer  against  the  extraordinary  hazards  of  war  is,  of 
course,  obvious.  The  insured,  at  the  time  of  his  death  and  at 
aU  times  after  he  enlisted  in  the  navy,  was  thousands  of  miles 
from  the  zone  of  actual  warfare,  and  many  hundred  miles  from 
the  high  seas.  He  had  assumed  none  of  the  hazards  of  naval 
warfare.  In  the  sense  that  he  had  pledged  or  obligated  himself 
to  perform  whatever  service  he  might  be  called  upon  to  perform, 
and  that  he  was  bound  to  observe  the  rules  and  discipline  of  the 
navy,  he  was  engaged  in  the  naval  service.  He  had  entered  the 
naval  service  of  the  United  States  in  time  of  war.  He  had  not, 
however,  taken  part  in  any  of  the  movements  of  the  navy;  had 
not  been  present  when  it  was  engaged  in  a  conflict  with  the 
enemy  or  other  action ;  but  was  pursuing  a  course  of  instruction, 
preparatory  to  being  assigned  to  some  active  duty  in  the  navy. 

Except  Myli  v.  American  Life  Ins,  Co.  and  Benham  v, 
American  Cent,  Life  Ins.  Co.,  supra,  none  of  the  cited  cases  are 
squarely  in  point  on  the  proposition  before  us ;  and  in  the  latter 
ease,  in  which  the  liability  of  the  company  was  sustained,  the 
court  gave  considerable  significance  to  the  words  ''in  conse- 
quence of  such  service,"  found  in  the  exemption  clause.    We 
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are  of  the  opiuion  that  the  insured  was  not,  at  the  time  of  his 
death,  which  occurred  at  the  Great  Lakes  Naval  Training  Sta- 
tion, a  point  remote  from  the  war  zone  and  from  the  high  seas, 
and  at. a  time  when  his  occupation  was  not  more  hazardous  than 
at  the  time  the  policy  was  issued,  engaged  in  the  naval  service 
of  the  United  States,  within  the  meaning  of  the  clause  in  ques- 
tion, although  this  country  was,  at  the  time,  at  war  with  the 
Central  European  powers;  and  that  the  exemption  does  not 
apply. 

It  follows  that  the  judgment  of  the  court  below  must  be 
and  is — Affirmed. 

Weaver,  C.  J.,  Ladd,  Preston,  and  Salinger,  JJ.,  concur. 
Arthur,  J.,  dissents. 


Margaret  E.  Brett,  Appellee,  v.  Albert  H.  Brett,  Appellant 

(two  cases). 

MASBIAG-E:    Presumption — ^Burden  of  Proof.    A  presumption  of  valid- 

1  ity  attends  a  consummated  contract  of  marriage, — a  presumption 
which  will  be  overthrown  only  by  clear  and  convincing  evidence. 
Evidence  reviewed  in  detail,  in  a  case  where  the  validity  of  a  mar- 
riage was  questioned  on  the  ground  that  a  foreign  divorce  was  void, 
and  held  to  establish  the  validity  of  said  foreign  decree  and  the 
consequent  validity  of  a  subsequent  marriage, — ^the  one  in  question. 

DIVOBOE:    Bad  Faith  of  Innocent  Party  in  Making  Default.    The  fact 

2  that  one  party  to  a  marriage  relation  permits  the  other  party  thereto 
to  secure  a  divorce  by  default,  at  a  time  when  the  former  party 
had  a  cause  for  divorce  against  the  one  securing  the  divorce,  does  not 
show  such  bad  faith  as  will  deprive  the  one  making  default  from 
acting  thereon  and  contracting  a  legal  marriage.  So  held  where  the 
parties,  at  the  time  of  the  action,  were  residents  of  different  states. 

DIVOBOE:     Alimony — ^Absence   of   OhHdren — ^Life   Expectancy.     The 

3  fact  that  there  are  no  children,  and  that  plaintiff's  life  expectancy 
is  greater  than  defendant's,  is  an  element  or  circumstance  which 
may  be  given  some  consideration  in  fixing  alimony  for  plaintiff, 
the  innocent  party. 

DIVOBOE:     Alimony — $100,000.    Evidence  reviewed,  and  an  award  of 

4  alimony  in  the  sum  of  $100,000  approved. 
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Appenl  from  Cerro  Gordo  District  Court. — C.  H.  Kelley,  Judge. 

April  6,  1921. 

Plaintipp  and  defendant  were  married  December  8,  1910, 
in  Wisconsin,  and  lived  together  as  husband  and  wife  until  Au- 
gust, 1917,  except  that  she  had  left  him  for  a  few  months,  prior 
thereto.  At  the  time  of  the  trial,  she  was  53  years  of  age,  and 
he  was  55  or  56.  There  are  no  children  by  this  marriage.  De- 
fendant had  been  married  before,  and  divorced,  but  has  no 
children.  The  plaintiff  had  one  child  by  her  first  husband,  years 
^  ago.  On  October  25,  1917,  plaintiff  filed  her  petition  for  sepa- 
rate maintenance,  but  later  amended  her  petition,  and  asked 
for  a  divorce.  She  alleges  that  defendant  has  been  guilty  of 
adultery  with  three  married  women  named,  and  others,  and  that 
he  has  been  guilty  of  cruel  and  inhuman  treatment  such  as  to 
endanger  her  life,  by  charging  her  with  being  a  prostitute,  a 
syphilitic,  a  forger,  and  a  liar,  and  by  other  misconduct;  that 
he  had  violently  assaulted  and  beaten  the  plaintiff  in  1914,  1915, 
and  1916,  culminating  in  an  assault  upon  her  in  1917,  when 
she  had  him  arrested,  and  finally  left  him.  In  the  original  peti- 
tion, she  charged  that  defendant  was  worth  $60,000 ;  but  later, 
after  a  trust  deed  was  set  aside,  she  alleged  that  he  was  worth 
$446,000.  She  asked  permanent  alimony  in  the  sum  of  $148,500. 
The  answer  and  amendments  deny  the  charges  of  adultery  and 
cruelty,  and  the  alleged  value  of  his  property.  In  his  first  an- 
swer, he  alleged  that  his  total  assets  were  $40,600,  and  liabilities 
$35,564,  leaving  his  net  worth  $5,036.  The  plaintiff  claims  that 
defendant's  said  alleged  debts  were  fraudulent,  and  made  for 
the  purpose  of  defeating  her  claim  for  alimony.  Later,  he  al- 
leged that  his  property  does  not  exceed  $300,000.  By  his  cross- 
petition,  he  alleges  that  his  marriage  to  plaintiff  was  illegal  and 
void,  for  the  reason  that  plaintiff  had  not  been  legally  divorced 
from  a  prior  husband,  Walter  P.  Byrum,  on  account  of  lack  of 
legal  residence  of  said  Byrum,  in  obtaining  a  divorce  from  de- 
fendant in  South  Dakota,  and  lack  of  jurisdiction  of  that  court. 
He  asked  to  have  his  marriage  to  plaintiff  declared  void,  and 
that  it  be  annulled.  The  trial  court  denied  defendant's  prayer 
for  annulment,  granted  plaintiff  a  divorce,  and  awarded  her 
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$100,000  alimony,  leaving  undisturbed  the  award  of  $1,000  tem- 
porary alimony  previously  made,  and  decreed  that  each  party 
should  pay  their  respective  attorneys'  fees  in  the  case.  It  was 
stipulated  on  the  trial  that  defendant  received,  in  the  settlement 
of  the  trust  case,  $322,652.50,  and  that  its  present  value  was 
$365,873.50,  and  that  the  present  value  of  defendant's  proper- 
ties was  $422,693.50 ;  but  that,  for  the  purposes  of  this  case,  the 
defendant  was  worth  $375,000  net,  above  his  indebtedness.  It 
was  also  stipulated  that  the  present  value  of  the  property  of  de- 
fendant, ^t  the  time  of  the  separation  and  the  commencement 
of  this  action,  was  $69,820,  and  that  the  net  value  of  plaintiff's 
property  at  that  time  was  $12,020.  The  defendant's  parents 
were  very  old.  In  1908,  the  father  had  conveyed  to  the  brother 
of  the  defendant  a  large  amount  of  property,  by  the  terms  of 
which  conveyance  only  one  third  of  the  proceeds  or  net  returns 
of  the  estate  of  the  father  was  to  be  paid  to  the  defendant  during 
his  life,  *' unless  he  should  reform,  and  quit  keeping  company 
with  immoral  people,  in  which  event  he  would  get  the  fee. ' '  The 
defendant  and  others  had  brought  an  action  against  the  brother, 
in  1915,  to  have  such  deeds  by  defendant's  father  and  mother 
to  the  brother  declared  to  be  trust  deeds,  and  to  set  aside  a  cer- 
tain agreement,  etc.  That  action  was  pending  at  the  time  plain- 
tiff brought  this  suit,  and  was  settled  in  October,  1918,  by  agree- 
ment, and  defendant  came  into  property  of  the  value  of  about 
$322,000. 

The  second  of  the  above  cases,  which  was  brought  about  a 
year  after  the  determination  in  the  district  court  of  the  first 
case,  and  which  has  been  consolidated  in  this  court  with  the  first 
case,  was  a  petition  for  a  new  trial  of  the  original  case.  It  was 
based  upon  an  alleged  falsification  by  plaintiff  of  a  photograph 
of  defendant  and  other  women,  taken  in  California.  The  trial 
court  denied  the  application,  and  the  petitioner  therein,  the  de- 
fendant in  the  original  case,  appeals.  The  plaintiff  has  filed  a 
cross-appeal  from  the  allowance  of  alimony,  asking  that  she  be 
awarded  $48,500  more  permanent  alimony. — Affirmed  on  all 
three  appeals. 

E,  A.  Marling  and  Oarfield  Breese,  for  appellant. 
Blythe,  Markley,  Rule  &  Smith,  for  appellee. 


r 


Apr.,  1921  ]  Brett  v.  Brett.  265 

Preston,  J. — The  record  is  very  large.  The  parties  seem  to 
have  combed  several  states  for  testimony.  All  the  depositions, 
transcripts  of  evidence,  and  exhibits  have  been  certified.  The 
questions  are  largely  of  fact.  There  were  many  witnesses.  The 
evidence  is  very  conflicting.  Every  circumstance  and  detail  has 
been  threshed  out.  Manifestly,  it  is  impracticable  to  state  more 
than  the  general  character  of  the  evidence,  and  our  conclusions. 

The  two  main  points  relied  upon  by  appellant  are  as  to  tlie 
legality  of  the  marriage,  and  the  amount  of  alimony  in  case  the 
marriage  is  held  to  have  been  legal)  and  plaintiff  entitled  to  a 
divorce.  The  other  questions  are  argued,  and  elaborately,  too; 
but  the  larger  guns  are  traihed  upon  the  two  propositions  just 
stated. 

1.  Was  the  marriage  between  this  plaintiff  and  defendant 
legal?  The  defendant  herein  has  the  burden.  The  presump- 
tions are  in  favor  of  the  validity  of  the  marriage  between  the 

parties  hereto.    To  overcome  the  presumptions, 

1.  Makbiaoe:   pre-      ,,  .  ,  ^     i  i  i 

■umption:  bur-     the    cvidcncc    must    bc   clear   and   convincing, 
proof.       j^^^^  ^   Farr,  190  Iowa  1005.     It  is  doubtless 

true,  as  contended  by  appellant,  that,  if  he  has  met  the  burden 
by  the  quality  and  quantity  of  proof  required,  the  presumptions 
would  be  overcome. 

The  trial  court  held  that  the  Dakota  divorce,  which  is  at- 
tacked by  appellant,  was  valid,  and  *that  the  marriage  between 
the  parties  to  this  action  was  a  valid  marriage.  In  reference  to 
this  matter,  the  trial  court  found  that  the  South  Dakota  court, 
as  shown  by  the  findings  of  fact  and  conclusions  of  law,  ex- 
pressly passed  upon  the  question  of  the  actual  and  bona-fide 
residence  of  the  plaintiff  therein  in  the  state  of  South  Dakota ; 
that  the  judgment  is  in  accord  with  such  findings  of  fact  and 
conclusions  of  law,  and,  upon  the  showing  made,  the  court  in 
this  case  was  of  the  opinion  that  such  finding  should  not  be  dis- 
turbed; that  the  qu^tion  of  the  bona-fide  residence  of  a  party 
is  sometimes  diflBcult  to  determine ;  but  that,  from  the  evidence 
in  this  case,  were  the  court  to  treat  it  as  an  original  proposition, 
it  would  have  no  hesitancy  whatever  in  holding,  and  the  court 
found,  that  said  South  Dakota  court  reached  the  correct  con- 
clusion, both  as  to  the  facts  and  the  law,  and  that  the  judgment 
based  thereon  was  and  is  fuUy  warranted.    The  evidence  in  the 
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Dakota  case  was  preserved,  and  appears  in  this  record ;  and  the 
plaintiff  in  that  case,  who  secured  the  divorce  from  plaintiflE 
herein,  was  a  witness  in  this  case  on  behalf  of  this  plaintiff,  in 
regard  to  his  residence  in  Dakota. 

In  addition  to  the  above  finding,  the  court  was  of  the  opin- 
ion that  neither  this  plaintiff's  then  husband  nor  the  plaintiff 
herein  is  in  a  position  to  question  that  decree  of  divorce,  be- 
cause of  the  subsequent  marriage  of  both  her  then  husband  and 
herself,  since  the  Dakota  decree  was  rendered ;  and  further,  that 
the  decree  could  not  be  questioned  by  the  defendant  in  this  ease. 
It  appears  that,  some  35  or  36  years  ago,  when  the  plaintiff 
here  was  about  17  years  of  age,  she  married  one  Shain,  from 
whom  she  was  divorced,  2  or  3  years  thereafter,  for  conduct 
2.  DivoBoi:  bad      which  amply  justified  a  divorce,  if  it  is  as  plain- 
'  artar  ii  m?kfng*  *^^  claims.    Subsequently,  she  married  one  Ran- 
defauit.  ^all,  who  got  iuto  trouble,  and  she  left  him,  and 

he  secured  a  divorce  from  this  plaintiff  on  the  ground  of  deser- 
tion. Subsequently,  and  nearly  30  years  ago, — to  be  exact,  in 
1892, — plaintiff  herein  married  one  Walter  P.  Byrum,  who  se- 
cured a  divorce  from  her  on  July  10,  1903,  on  the  ground  of  de- 
sertion. Byrum  was  a  barber,  without  property  or  means,  and  had 
lived  in  different  states.  He  and  plaintiff  lived  in  the  state  of  Ne- 
braska several  years,  where  he  was  indicted  for  some  sexual 
crime,  and  left  Nebraska.  Plaintiff  refused  to  follow  him,  or  to 
go  with  him,  or  to  have  anything  further  to  do  with  him.  The 
appellant  challenges  the  good  faith  of  the  plaintiff  in  permitting 
her  then  husband  to  secure  a  divorce  from  her,  when  she  had  a 
cause  for  a  divorce  from  him.  But  she  was  then  living  in  Mason 
City,  Iowa,  and  advised  with  the  sheriff  as  to  whether  she  was 
compelled  to  go  to  South  Dakota  and  defend,  who  informed  her 
she  would  not  be  compelled  to  go,  unless  she  wished  to  contest 
the  divorce.  Either  because  she  did  not  have  the  money  to  go, 
and  to  employ  an  attorney,  or  because  she  did  not  care  to,  she 
did  not  do  so.  We  think  this  is  not  such  bad  faith  as  to  have 
the  effect  claimed  for  it  by  appellant.  After  Byrum  secured  his 
divorce  from  plaintiff,  both  he  and  this  plaintiff  were  married  to 
others.  He  married  another  woman  in  Indiana,  and  of  this  mar- 
riage two  children  were  bom,  both  of  whom  are  still  living. 
Later,  that  wife  divorced  Byrum,  and  he  was  married  again  to 
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a  young  woman  with  whom  he  is  still  living ;  and  this  plaintiff 
married  one  Catlin,  of  Mason  City,  Iowa ;  but,  on  account  of  his 
drinking  and  cruel  treatment,  she  secured  a  divorce  from  hira, 
and  subsequently  married  the  defendant.  Plaintiff  testifies 
that,  at  the  time  of  her  marriage  to  the  defendant,  she  told  him 
of  her  prior  marriages,  and  the  result ;  that  she  would  not  stand 
for  drinking,  or  his  going  with  immoral  women,  or  for  being 
whipped ;  that  she  had  had  experience  with  those  things  before ; 
that  he  said  he  had  had  troubles  of -his  own;  that  she  was  con- 
vinced it  would  be  satisfactory  on  both  sides;  that  defendant 
told  her  he  wanted  to  have  a  home,  and  to  avoid  aU  those  things. 
The  defendant  admits  that  he  had  some  conversation  with  plain- 
tiff about  her  prior  marriages.  Plaintiff  believed  she  had  a  right 
to  marry,  and  she  and  Byrum  did  marry  others  after  the  divorce, 
relying  thereon.  Defendant  does  not  claim  that  plaintiff  fraudu- 
lently induced  him  to  marry  her.  They  lived  together  about 
seven  years.  The  defendant  claims  that  he  did  not  discover  the 
alleged  invalidity  of  the  Byrum  divorce  until  about  July,  1918. 
This  was  after  the  adulteries  and  cruel  treatment  charged 
against  him,  while  they  were  living  together  as  husband  and 
wife,  and  while  they  both  believed  they  were  such. 

Appellee  contends  that  neither  the  plaintiff  herein  nor  By- 
rom  can  question  the  validity  of  the  South  Dakota  decree,  and 
that  plaintiff  is,  therefore,  divorced,  under  Code  Section  3151, 
and  her  marriage  to  the  defendant  is  valid.  Many  cases  are 
cited  on  this  proposition.  Some  of  the  Iowa  cases  are  Mohler  v. 
Estate  of  Shank,  93  Iowa  273,  280,  282;  Hurley  v.  Hurley,  117 
Iowa  621,  622 ;  Ellis  v.  White,  61  Iowa  644,  646 ;  Van  Orsdal  v. 
Tan  Orsdal,  67  Iowa  35 ;  Shaw  v.  Shaw,  92  Iowa  722,  725 ;  Leon- 
ard V,  Leonard,  174  Iowa  734,  738.  See,  also,  Farr  v.  Farr, 
supra.  It  is  further  contended  by  appellee  that  the  defendant 
cannot  attack  the  Byrum  decree,  for  the  purpose  of  annulling 
his  miflriage  to  plaintiff,  on  the  ground  that  Byrum  was  not  a 
bona-fide  resident  of  South  Dakota  for  six  months  prior  to  the 
commencement  of  the  Byrum  divorce  case,  because  this  would 
be  a  collateral  attack;  and  that  a  judgment  valid  as  between 
the  parties  cannot  be  invalid  as  to  third  parties  because  of  want 
of  jurisdiction ;  and  that,  if  one  so  acts  as  to  estop  himself  from 
qnestioning  a  judgment,  a  third  person  may  not  take  advantage 
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of  the  defect,  and  have  the  judgment  decreed  a  nullity.  A  large 
number  of  eases  are  cited,  among  them  the  following  Iowa  cases : 
Applegate  v.  Applegate,  107  Iowa  312,  322 ;  Richardson  v.  King, 
157  Iowa  287,  296;  Johns  v.  Pattee,  55  Iowa  665,  666;  Ruppin 
V.  McLachlan,  122  Iowa  343,  MS;  Shawhan  v.  Loffer,  24  Iowa 
217,  227 ;  In  re  Appeal  of  McLain,  189  Iowa  264 ;  Lan{j  v.  Lang, 
(S.  D.)  173  N.  W.  443.  See,  also,  Farr  v,  Farr,  supra.  It  is 
still  further  contended  that,  under  the  facts  in  the  record  and 
under  the  law,  Byrum  was -a  bona-fide  resident  of  South  Dakota 
for  more  than  the  requisite  time  before  he  brought  the  action. 
A  large  number  of  cases  from  other  jurisdictions  are  cited,  and 
the  following  Iowa  cases:  Richardson  v.  King,  supra;  In  re 
Estate  of  Titterington,  130  Iowa  356,  358 ;  Cohen  v.  Daniels,  25 
Iowa  88 ;  Barhydt  v.  Cross,  156  Iowa  271,  280.  See,  also,  Oilder- 
sleeve  v.  GUdersleeve,  88  Conn.  689  (92  Atl.  684,  Ann.  Cas. 
1916B  920) ;  Turner  v.  Turner,  87  Vt.  65  (47  L.  R.  A.  [N.  S.] 
505) ;  Kenner  v.  Kenner,  139  Tenn.  211  (L.  R.  A.  1918E  587, 
589).  Appellant  cites  Beeman  v.  Kitzman,  124  Iowa  86;  Heis- 
inger  v.  Modern  B.  of  A.,  192  Iowa  — ,  and  other  cases,  to 
the  proposition  that  a  judgment  without  jurisdiction  is 
void.  But,  as  said  in  the  Applegate  case,  supra,  this  is  the 
general  rule.  It  then  takes  up  the  question  as  to  whether  a 
judgment  may  be  valid  as  between  the  parties  and  invalid  as  to 
third  parties.  Cases  are  cited  by  appellant  to  the  effect  that 
there  is  no  such  status  known  to  the  law  of  domestic  relations 
as  marriage  by  estoppel.  Stated  just  that  5vay,  that  may  be 
true;  but  there  are  numerous  cases  holding  that  circumstances 
may  be  such  as  that  a  person  is  estopped  from  raising  the  ques- 
tion of  invalidity.  Mohler  v.  Estate  of  Shank,  supra,  and  other 
cases  before  cited  in  the  same  connection.  Carpenter  v.  Smith, 
24  Iowa  200,  and  Drumnwnd  v.  Irish,  52  Iowa  41,  are  cited  to 
the  point  that  marriage  with  one  having  a  lawful  spouse  living 
is  void,  and  that  the  proceedings  do  not  raise  a  conclusive  pre- 
sumption of  a  valid  marriage.  It  was  so  held  under  the  facts 
of  the  cases  cited.  We  do  not  understand  appellee  to  dispute 
appellant's  cases,  and  propositions  that  mere  residence  or  pres- 
ence alone  of  Byrum  in  Soutli  Dakota  was  suflScient.  Other  cases 
are  cited  by  appellant  on  the  question  of  the  validity  of  a  decree 
where  neither  of  the  parties  is  a  bona-fide  resident  of  the  state. 
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This  is  on  the  assumption  that  defendant  has  shown  that  Byrura 
was  not  such  a  resident  of  South  Dakota  at  the  time  he  secured 
his  divorce.  We  deem  it  unnecessary  to  discuss  the  many  cases 
so  cited,  for  the  reason  that,  under  the  record,  appellant  has  not 
shown  that  Byrum  was  not  a  bona-fide  resident  of  South  Dakota. 
We  shall  set  out  some  of  the  more  important  facts  bearing  on 
this  question.  The  South  Dakota  laws  required  six  months' 
residence,  before  commencement  of  the  action.  There  is  no  claim 
that  Byrum  was  not  a  resident  in  South  Dakota  for  more  than 
six  months  before  he  commenced  hi^  suit;  but  the  claim  is  that 
he  was  not  a  bona-fide  resident.  The  record  of  the  Dakota  di- 
vorce was  put  in  evidence  by  the  defendant.  The  record  is  valid 
and  regular  on  its  face ;  so  that,  if  Byrum  was  a  bona-fide  resi- 
dent of  South  Dakota  for  the  requisite  period,  the  decree  is, 
and  has  at  all  times  been,  valid  as  to  all  the  world,  irrespective 
of  whether  parties  or  third  persons  can  question  it.  In  Byrum 's 
testimony  in  the  divorce  case,  he  testified  that  he  had  lived  in 
Sioux  Falls,  South  Dakota,  where  the  divorce  was  granted,  since 
the  first  of  November,  1902,  and  that  he  had  not  been  out  of  the 
city  since ;  that  he  had  no  other  home,  and  that  Sioux  Falls  was 
his  home ;  that  he  had  no  other  home  since  November  1st ;  that 
he  had  worked  in  Indiana,  Nebraska,  and  Michigan;  that  he 
wrote  his  wife  to  come  to  him,  and  she  refused  to  come;  that 
they  had  not  lived  together  since  the  fall  of  1900.  The  deposi- 
tions of  John  and  Jane  Byrum  were  offered  in  evidence  on  that 
trial.  Walter  P.  Byrum,  testifying  for  plaintiff  on  this  trial, 
says  that,  prior  to  going  to  South  Dakota,  he  lived  in  Michigan ; 
that  he  disposed  of  his  barber  shop  in  Michigan ;  that  there  were 
no  social  or  business  ties  that  held  him  there  when  he  moved 
west;  that  he  took  all  his  belongings;  that  he  was  a  bona-fide 
resident  of  Sioux  Falls ;  that  he  believed  he  was  legally  divorced 
and  competent  to  marry,  and  that  he  did  marry ;  that,  when  he 
left  Michigan,  it  was  his  intention  to  look  up  a  location  for  a 
home ;  that  he  then  had  no  thought  of  getting  a  divorce  from  his 
wife,  and  that  he  had  no  such  thought  or  purpose  when  he  lo- 
cated at  Sioux  Falls;  that  he  had  no  other  home,  and  that  he 
expected  to  remain  at  Sioux  Falls  indefinitely ;  that  he  first  con- 
ceived the  idea  of  getting  a  divorce  after  he  had  been  in  Da- 
kota a  few  months.     It  appears  that  he  left  Sioux  Falls  and 
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went  to  Indiana,  September  13,  1903;  that  the  only  reason  he 
left  South  Dakota  was  that  he  got  a  telegram  that  his  father  was 
sick,  and  for  him  to  come  home ;  that  the  reason  he  did  not  re- 
turn to  Sioux  Falls  was  that  his  father  was  sick,  his  sister  was 
in  trouble,  and  they  wanted  him  to  stay;  that  he  never  was  a 
resident  of  Indiana,  and  never  had  a  home  there  until  after  he 
left  Dakota.  There  is  evidence  that,  before  going  to  Dakota, 
Byrum  was  back  and  forth  between  Michigan  and  Indiana. 
Byrum's  divorced  wife,  testifying  for  defendant,  testifies  that, 
when  Byrum  went  west,  he  told  her  he  was  going  to  Dakota,  but 
said  nothing  about  coming  back;  that  he  came  from  Michigan 
to  South  Bend,  and  went  west  in  November,  1902;  that  he  had 
once  lived  out  west,  and  talked  about  moving  west  again ;  that 
he  liked  the  western  country,  and  was  going  to  look  up  a  loca- 
tion there;  that  she  did  not  understand  that  he  was  in  South 
Bend  in  1902  permanently ;  that  she  received  a  letter  from  him 
from  Sioux  Falls;  that  he  said  nothing  about  coming  back  to 
South  Bend ;  that  she  had  no  idea  of  his  ever  coming  back ;  that 
Byrum 's  father  had  a  serious,  sick  spell,  after  she  was  married, 
when  the  father  died;  that  she  knew  Byrum  was  called  home 
several  times  on  account  of  sickness,  before  and  after  she  was 
married.  She  was  married  to  Byrum  in  January,  1904.  She 
says  she  was  not  engaged  to  Byrum  when  he  went  west;  that 
she  knew  he  was  a  married  man.  Byrum 's  brother-in-law,  Meis- 
ner,  says  that  Byrum 's  father  was  sick  in  the  fall  of  1903,  and 
that  Byrum  came  back  on  that  account,  about  September  1st ; 
that  his  understanding  from  family  talk  was  that  Byrum 's  home 
was  in  South  Dakota,  and  that  he  had  no  other  home;  that 
Byrum *s  father  requested  him  to  remain  when  he  came  back, 
because  of  his  illness;  that  Byrum  wanted  to  g.o  back  west,  but 
remained  on  account  of  his  father's  sickness.  The  wife  of  the 
last-mentioned  witness  gave  similar  testimony.  Byrum 's  mother 
says  that  she  got  letters  from  her  son  in  Dakota,  saying  that  he 
intended  to  make  that  his  home ;  that  he  came  back  on  account 
of  his  father's  sickness.  Mrs.  Garrigan,  testifying  for  defend- 
ant, says  she  lives  at  Sioux  Falls;  that  she  knew  Byrum  in  1903 ; 
that  he  roomed  at  her  house. 

^ '  He  spoke  to  me  in  regard  to  why  he  was  here.    He  said  he 
was  here,  I  suppose,  to  get  a  divorce  from  his  wife.    Q.    State 
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what  he  said  in  regard  to  this  matter.  A.  He  said  he  would  be 
here  for  about  six  months.  I  think  he  said  he  was  going  to 
Indiana  when  he  got  his  divorce,  but  I  wouldn't  say  for  sure.'* 

On  cross-examination,  she  says  that  she  can't  remember 
everything  that  was  said;  that  she  does  not  remember  just  the 
conversation.  It  will  be  observed  that  her  testimony  is  not  very 
positive;  and,  when  we  consider  that  her  testimony  was  given 
aome  15  years  after  the  conversation,  it  is  not  persuasive. 

It  is  thought  by  appellant  that  there  is  some  contradiction  in 
the  testimony  of  the  Byrum  family  as  to  why  Byrum  returned 
to  Indiana.  Some  of  them  claim  that  he  returned  because  of 
letters  to  him.  There  is  some  conflict  in  the  evidence  as  to  just 
the  time  his  father  was  sick.  Some  of  the  testimony  tends  to 
shoi^  that  he  was  not  sick  at  that  time,  and  that  he  was  away.  It 
is  also  thought  by  appellant  that  there  were  contradictory  rea- 
sons given  by  Byrum  himself  for  going  to  Dakota ;  that  he  first 
went  to  Worthington,  Minnesota ;  that  he  went  by  chance  from 
Minnesota  to  Sioux  Falls,  where  he  happened  to  get  a  job  in  a 
barber  shop:  but  his  evidence  does  show  that  he  went  west  to 
look  for  a  location.  It  is  claimed  by  appellant  that  the  record 
shows  that  Byrum  was  a  wandering,  irresponsible  individual. 
It  appears  that,  in  1900,  he  was  indicted  in  Nebraska  for  adultery. 
He  claims  that  it  was  a  case  of  blackmail  by  other  barbers. 
His  demurrer  to  the  indictment  was  sustained,  and  on  appeal 
the  ruling  was  reversed.  State  v,  Byrum,  60  Neb.  384  (83  N.  W. 
207). 

Such  is  the  substance  of  the  testimony  on  this  point,  though 
there  are  other  circumstances,  details,  and  more  or  less  con- 
tradiction. Without  further  discussion  of  the  evidence,  we 
think  the  evidence  abundantly  shows  that  Byrum  was  a  bona- 
fide  resident  of  Sioux  Falls,  South  Dakota,  at  the  time  of  the 
divorce ;  that  the  divorce  was  legal ;  and  that  plaintiff  was  com- 
petent to  enter  into  a  valid  marriage  with  the  defendant  at  the 
time  they  were  married.  Under  the  evidence,  Byrum  was  in 
Sionx  Palls  about  nine  months  before  the  divorce,  and  about  a 
month  afterwards.  It  would  be  possible,  of  course,  that  a  per- 
son going  to  Dakota  for  that  length  of  time  before  the  divorce 
could  do  so  for  the  purpose  only  of  obtaining  a  divorce,  but  it 
does  not  necessarily  follow  that  such  was  the  case.     The  cir- 
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cumstances  might  be  such  as  that  a  person  could  go  a  short 
time  before  the  requisite  time  and  leave  soon  after,  and  still  be  in 
good  faith  about  it,  and  a  bona-fide  resident.  Taking  the  evi- 
dence as  it  is,  we  are,  as  said,  satisfied  with  the  finding  of  the 
trial  court  at  this  point. 

2.  The  next  question  is  whether  plaintiff  is  entitled  to  a 
divorce  from  the  defendant.  To  go  into  the  details  of  the 
mass  of  evidence  would  unduly  prolong  the  opinion.  The  trial 
court  found  and  stated : 

'  *  The  evidence  of  the  defendant  upon  the  witness  stand  and 
the  numerous  letters  introduced  in  evidence  written  by  and 
to  him,  standing  alone,  are,  in  my  opinion,  sufficient  to  warrant 
the  granting  of  a  decree  of  divorce  to  plaintiff.  Taking  such  evi- 
dence in  connection  with  all  the  other  evidence  introduced  upon 
the  trial,  I  readily  reach  the  conclusion  that  a  decree  of  divorce 
ought  to  be,  and  the  same  is,  hereby  entered  for  plaintiff,  as 
prayed." 

The  claims  of  the  plaintiff  are  all  contested  by  the  de- 
fendant, and  either  denied  or  explained.  Without  going  into 
the  evidence,  we  are  convinced  that  defendant  has  been  proven, 
by  the  greater  weight  of  the  evidence,  guilty  of  adultery  with 
one  or  more  of  the  women  referred  to  in  the -evidence,  and  that 
he  has  been  proven  guilty  of  cruel  and  inhuman  treatment,  such 
as  to  entitle  plaintiff  to  a  divorce  on  both  grounds.  Some  of 
the  circumstances  bearing  upon  these  points  will  be  referred  to 
in  the  next  paragraph  of  the  opinion,  in  passing  upon  the  amount 
of  alimony.  We  shall  refer  to  them  with  reference  more  especi- 
ally to  the  character  of  both  plaintiff  and  defendant,  as  bearing 
upon  the  question  of  alimony.  To  avoid  repetition,  we  shall  not 
go  into  the  circumstances  more  in  detail  at  this  point. 

3.  We  surmise  that  the  real  nub  of  the  entire  case  is  in  re- 
gard to  the  size  of  the  alimony,  plaintiff  claiming  that  she  is 
entitled  to  more  than  was  awarded  her,  which  she  claims  should 
8.  Divorce:  all-       ^e  One  third  of  all  defendant's  property,  or,  at 

S°^chiid?^T  ufe   least,  one  third  of  the  net  value  of  his  property 

expectancy.*         ^s  Stipulated,  or  $125,000  as  her  alimony.    The 

writer  is  of  the  opinion  that  the  allowance  should  be  increased 

in  at  least  the  last-named  amount,  so  that  she  would  receive  one 

third  of  defendant's  property,  but  the  other  members  of  the 
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court  are  of  opinion  that  the  amount  awarded  by  the  trial  court 
is  approximately  just.  Defendant  claims  that  she  is  not  entitled 
to  as  much  as  was  allowed.  There  is,  of  course,  no  fixed  rule 
as  to  the  amount.  The  circumstances  of  each  case  govern.  Under 
Code  Section  3180,  such  an  order  as  to  property  is  to  be  made 
as  * 'shall  be  right."  We  are  satisfied  from  the  record  that  de- 
fendant is  a  man  with  the  sexual  passion  abnormally  developed, 
and  that  his  passion  is  gratified  with  little  or  no  effort  at  re- 
straint. The  record  does  not  show,  and  we  do  not  understand  de- 
fendant to  claim,  that  the  plaintiff  has  been  sexually  impure.  De- 
fendant's principal  claims  against  her  are  that  she  is  high-tem- 
pered, found  fault  with  him  in  regard  to  his  habits,  and  accused 
him  of  being  immoral,  and  has  accused  him  of  being  intoxicated, 
and  that,  in  some  instances,  she  so  accused  him  when  he  was  not 
in  that  condition.  He  also  claims  that,  at  times,  she  drank  liquor 
with  him  and  with  their  friends.  We  shall  refer  to  some  of  the 
more  important  circumstances,  and  to  some  of  the  cases  relied 
upon  by  each,  to  sustain  their  several  contentions.  A  determina- 
tion of  the  amount  necessarily  disposes  of  both  defendant's  ap- 
peal and  plaintiff's  cross-appeal,  as  to  the  alimony. 

Appellee  argues  that,  under  the  modem  rules,  the  siun  pay- 
able is  in  lieu  of  her  right  of  dower,  maintenance,  or  prior  duty 
to  support;  that  the  court  may,  in  its  discretion,  consider  the 
nature  of  the  husband's  offense,  and  award  something  in  addi- 
tion as  compensation  for  injuries;  that,  if  defendant  has  the 
ability  to  pay,  the  plaintiff  is  to  have  such  an  allowance  as  will 
maintain  her  in  the  style  and  condition  that  her  husband's  for- 
tune would  have  reasonably  justified  her  maintenance,  but  for 
his  infidelity ;  that  she  is  not  to  be  put  upon  a  stinted  allowance 
because  the  husband  has  been  unfaithful  to  his  marriage  vows, 
but  that  this  is  rather  a  reason,  if  his  estate  be  ample,  that  she 
should  receive  a  generous  and  liberal  support;  that,  in  some 
cases,  though  not  all,  equity  may  be  accomplished  by  treating  the 
wife  as  if  the  marriage  had  been  dissolved  by  death,  and  allow- 
ing her  the  rights  of  a  widow ;  that  equity  requires  that  the  hus- 
band should  not  profit  by  his  own  wrong.  2  Nelson  on  Divorce 
&  Separation,  Sections  903,  905,  908,  Spain  v.  Spain,  177  Iowa 
249,  252,  and  Carr  v,  Carr,  185  Iowa  1205,  are  cited  to  sustain 
these   different  propositions,  some  on  one  point  and  some  on 
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another.  Under  one  of  the  propositions  just  cited,  in  2  Nelson, 
appellee  argues  that,  in  the  instant  case,  since  there  are  no  chil- 
dren, and  since  plaintiff's  life  expectancy  is  greater  than  defend- 
ant's, she  would,  in  case  of  his  death,  be  entitled,  under  the  law 
as  it  now  is,  to  more  than  one  half  of  his  estate.  While  we  are 
not  approving  that  proposition,  as  a  fixed  rule,  we  think  it  is  a 
circumstance  to  be  considered  with  all  the  others.  Closz  v.  Closz, 
184  Iowa  739,  is  referred  to.  In  that  case  it  did  not  appear  how 
long  the  parties  were  married,  or  whether  they  had  children; 
but  the  wife  was  granted  a  divorce  on  the  ground  of  cruelty,  and 
given  substantially  half  of  defendant's  property.  This  decree 
was  modified  somewhat  on  appeal,  and  she  was  given  approxi- 
mately one  third.  The  court  said,  in  that  opinion,  that,  under 
the  record,  plaintiff  was  not,  in  all  respects,  a  model  wife,  and 
that  she  fell  below  the  average  in  meeting  her  marital  duties. 

Her  chastity  was  impugned,  but  this  charge  was  not  estab- 
lished, though  she  was  inclined  to  free-love  theories,  and  she 
persisted  in  improper  associations  with  men,  over  her  husband 's 
objection.  There  was  nothing  in  the  record  calling  for  an  extra- 
ordinary allowance.  Other  cases  are  cited  in  that  opinion  as 
holding  that  the  allowance  must  be  regulated  by  resources,  rather 
than  by  necessity ;  that  the  relative  or  comparative  fault  of  the 
parties  is  material.  Appellee  contends  that  the  evidence  is  such 
in  this  case  that  the  wronged  wife  is  entitled  to  an  extraordinary 
allowance,  because  the  evidence  shows  that  defendant  considers 
the  privilege  of  committing  adultery  as  one  of  the  inalienable 
rights  of  a  husband,  and  because  of  his  numerous  adulteries  and 
his  depraved  character.  Her  counsel  concedes,  however,  that, 
under  ordinary  circumstances,  the  amount  allowed  by  the  trial 
court  would  be  adequate  and  equitable,  but  for  such  special  cir- 
cumstances. Appellee  cites  Hiecke  v,  Hiecke,  163  Wis.  171  (157 
N.  W.  747,  750),  as  holding  that  generally  a  liberal  allowance 
to  the  wife  is  one  third,  but  that  this  may  be  increased  to  one 
half  or  more,  for  special  circumstances.  Appellee  cites  further 
Daly  V.  Daly,  154  Iowa  486,  491,  Muir  v.  Miiir,  133  Ky.  125  (92 
S.  W.  314,  4  L.  B.  A.  [N.  S.]  909),  Kelly  v.  Kelly,  183  Ky.  172 
(209  S.  W.  335),  NatJian  v.  Nathan,  102  Neb,  59  (165  N.  W.  955), 
Edholm  V.  Edholm,  99  Neb.  331  (156  N.  W.  500),  Fitzpatrick 
V.  Fitzpatrick,  127  Minn.  96  (148  N.  W.  1074),  and  other  cases, 
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as  being  somewhat  analogous.  In  some  of  them,  however,  there 
were  children,  and  in  others,  one  or  the  other,  or  both,  helped 
accumulate  the  property. 

On  the  other  hand,  appellant  contends,  in  substance,  that 
there  is  no  equity  in  raising  so  largely  the  scale  of  living  to 
which  plaintiff  had  been  accustomed  at  the  time  of  and  prior  to 
the  commencement  of  her  suit ;  that  she  had  no  part  in  earning 
defendant 's  larger  estate,  or  any  of  his  estate ;  that  the  amount 
awarded  is  grossly  excessive,  and  that  it  is  confiscatory ;  that  the 
only  possible  claim  that  plaintiff  can  assert  is  to  such  an  allow- 
ance as  is  measured  by  the  existing  duty  of  support.  Among  the 
cases  cited  to  sustain  such  position  are  Sweatt  v.  Sweatt,  (Iowa) 
176  N.  W.  785  (not  officially  reported) ;  Meyer  v.  Meyer,  187 
Iowa  617;  Carson  v,  Carson,  (Iowa)  171  N.  W.  584  (not  officially 
reported) ;  Arment  v.  Arment,  154  Iowa  573;  Martin  v,  Martin, 
150  Iowa  223 ;  Parsons  v.  Parsons,  152  Iowa  68 ;  Martin  v,  Mar- 
tin, 65  Iowa  255,  256;  Zuver  v.  Zuver,  36  Iowa  190;  Hartl  v. 
Harfl,  155  Iowa  329 ;  Barr  v.  Barr,  157  Iowa  153 ;  Daly  v,  Daly, 
supra;  Weidert  v.  Weidert,  106  Wash.  410  (180  Pac.  135) ;  Bialy 
V.  Bialy,  167  Mich.  559 ;  Von  Trott  v.  Von  Trott,  118  Wis.  29 
(94  N.  W.  798) ;  and  other  cases.  We  shall  not  review  the  cases, 
but  go  now  to  some  of  the- circumstances  and  claims  pro  and  con 
of  the  parties.  The  record  is  so  voluminous  and  the  circumstances 
so  numerous  that  it  would  be  out  of  the  question,  in  referring  to 
the  different  circumstances,  to  detail  all  the  evidence  bearing 
on  that  point,  or  the  contradictions  and  explanations.  There  is 
much  evidence  in  the  record  to  show  that  defendant  is  such  a 
man,  and  his  conduct  such,  as  we  have  already  indicated.  Many 
of  the  circumstances  are  clearly  established  against  him.  Others 
are  not  so  clearly  established.  Naturally,  all  are  either  denied 
or  there  is  an  attempted  explanation,  and  some  are  so  explained 
as  to  weaken  the  plaintiff's  evidence  in  reference  thereto.  As  we 
have  said  in  some  of  our  cases,  there  is  a  tendency  to  color,  in 
divorce  cases. 

As  said,  there  are  no  children.  It  is  true  plaintiff  did  not 
help  accumulate  the  property,  especially  that  part  received  by 
defendant  from  his  parents.  Neither  did  defendant.  To  inherit 
it  from  the  father  did  not  require  any  especial  ability  or  effort. 
Appellee  urges  that  whatever  was  done,  was  done  by  her  while 
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defendant  was  carousing  with  others.     Appellee  says  that  she 

stood  by  the  defendant  in  regard  to  the  litiga- 

**  Silyl^lioolooo.   ^^^^^  ^y  wliieh  defendant  secured  the  settlement 

of  the  trust  suit.  Though  disputed  by  appellant, 
we  think  this  claim  is  established;  that  she  did,  at  the  request 
of  her  husband  *s  then  attorney,  and  of  his  parents,  render  such 
assistance  as  she  could  in  that  matter.  Appellant,  in  contradic- 
tion of  this,  argues  that,  because  plaintiff  telephoned  to,  and  vis- 
ited a  time  or  two  with,  some  of  those  who  were  opposed  to  de- 
fendant in  that  litigation,  she  was  trying  to  defeat  the  defendant 
therein.  This  is  somewhat  inconsistent  with  their  claim  that 
plaintiff  married  the  defendant  for  money,  and  that  she  is  try- 
ing to  get  all  she  can.  Had  she  been  attempting  to  defeat  the 
defendant  in  securing  the  property  from  his  father,  she  would 
have  reduced  her  chances  of  securing  large  alimony. 

Referring  to  some  of  the  circumstances  bearing  upon  her 
character  and  conduct,  and  that  of  the  defendant,  it  appears 
that  defendant's  mother  and  other  witnesses  seem  to  agree  that, 
in  1911,  there  was  no  trouble  between  plaintiff  and  defendant, 
and  plaintiff  so  says;  but  she  says  that,  in  1912,  defendant  re- 
sumed his  prior  habits  and  relations  with  other  women.  De- 
fendant's mother,  at  that  time,  was*  friendly  to  the  plaintiff, 
but  later  was  more  favorable  to  her  son.  During  a  part  of  plain- 
tiff's  married  life  with  defendant,  she  kept  a  large  24-room  room- 
ing house,  took  care  of  it,  and  did  the  house  work  and  the  w^ash- 
ing,  or  a  part  of  it.  Eight  or  ten  mtnesses,  who  lived -at  or 
near  the  house  of  the  parties,  and  who  had  an  opportunity  of 
knowing  her  character  and  habits,  testify  that  she  was  a  hard- 
working, good-natured,  industrious  woman,  and  an  excellent 
housekeeper.  Some  of  them  say  that,  at  the  time  she  was  mar- 
ried to  defendant,  she  was  a  nice-dispositioned  woman.  Some 
of  them  qualify  this  somewhat,  on  cross-examination,  by  say- 
ing  that  she  had  a  temper.  Defendant's  witnesses,  some  of 
whom,  it  seems  to  us,  are  not  entirely  credible,  testify  as  to 
her  temper,  and  that,  at  times,  she  used  bad  language,  was 
fault-finding,  and  participated  in  some  of  the  drinking  bouts. 
We  are  inclined  to  think  that,  because  of  defendant's  conduct 
and  treatment  of  her,  there  was  at  least  some  provocation  for  her 
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conduct.    But  conceding  that  she  was  not,  at  all  times,  a  model 
wife,  still  she  was  his  wife,  and  his  faults  were  the  greater. 

The  lawyer  who  was  then  acting  for  defendant  in  the  aliena- 
tion case,  or  some  other  litigation,  and  who  naturally  was  well 
acquainted  with  defendant  and  with  his  habits  and  disposition, 
told  plaintiff,  so  she  testifies,  that  he  would  not  ask  a  dog  to  live 
with  defendant ;  that  this  was  when  she  read  letters  that  she  had 
received  in  regard  to  some  of  defendant's  troubles  in  Dakota. 
This  is  not  denied ;  but  appellant  says  that  that  lawyer's  attitude 
is  shown  by  some  of  the  lawyer's  letters,  which  will  be  referred 
to  in  a  moment.  On  February  6,  1916,  plaintiff  wired  the  at- 
torney referred  to,  from  California,  that,  on  that  morning,  de- 
fendant struck  her  with  his  fist,  slapped  her,  kicked  her,  and 

threw  her  on  the  bed. 

• 

'* Things  have  become  unendurable;  why  should  I  be  called 
upon  to  endure!  I  feel  my  life  is  in  danger.  You  will  under- 
stand, I  wish  him  well — ^a  woman  in  the  deal." 

A  few  days  thereafter,  the  attorney  wired  or  wrote  her  from 
Mason  City: 

**  Stand  by  Al  in  this  emergency.  Help  him  all  you  can. 
It  is  vital  for  his  and  your  interests.  •  •  •  Treat  everything  as  a 
lie  until  proved." 

A  few  days  thereafter,  the  same  attorney  wrote  plaintiff  a 
letter,  from  which  we  quote : 

**I  can  easily  understand,  from  all  you  say,  that  your  feel- 
ings are  very  sorely  tried,  and  your  position  far  from  a  com- 
fortable one,  on  account  of  the  things  which  have  developed  out 
there  recently.  *  *  *  I  am  simply  telling  you  the  candid  truth : 
that,  in  my  opinion,  there  is  but  one  course  for  you  to  pursue 
in  the  present  emergency,  and  that  is  for  you  to  conquer  your 
feelings.  •  *  *  You,  I  know,  are  wise  enough  to  see  that  this  suit 
against  Al  is  precisely  the  sort  of  game  they  would  stage  against 
him  out  there,  in  order  to  drive  him  into  a  settlement,  and  thus 
let  George  out  of  a  very  sorry  position.  In  bringing  this  case 
against  Al  at  this  time,  they  have  only  helped  to  dish  their  soup ; 
for  it  will  drive  Al  further  from  a  settlement.  What  Mr.  Mor- 
ling  and  myself  are  aiming  at  is  to  get  Al  his  full  share,  and  to 
get  it  free  from  George's  guardianship  or  control.  We'll  do 
this,  if  Al  does  half  his  share,  and  I  feel  he  will  ncTw,  and  is 
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doing  so.  *  *  *  Your  interests  and  Al's  are  identical.  •  •  •  Do 
not,  for  one  moment,  think  of  taking  sides  against  Al,  *  •  * 
then,  no  matter  how  this  last  ease  comes  out,  your  loyalty  will 
be  your  best  and  biggest  asset,  believe  me." 

We  understand  this  letter  to  refer  to  an  alienation  suit 
brought  against  defendant  in  California,  and  to  the  suit  pending 
in  Iowa  to  set  aside  the  trust  agreement  as  to  the  property.  A 
witness  for  defendant,  who  had  formerly  been  on  good  terms 
with  both  plaintiff  and  defendant,  testifies  that  she  has  known 
plaintiff  8  or  9  years,  and  that: 

**  Plaintiff  has  a  violent  temper.  Have  seen  her  angry  a 
number  of  times.  Have  heard  her  call  names  which  did  not 
sound  very  nice, — called  Al  a  son  of  a  bitch.  She  sometimes 
used  the  language  I  have  referred  to,  with  an  oath,  such  as 
'damn.'  '' 

This  witness  admits  writing  a  letter  to  plaintiff  in  1916,  in 
which  she  says,  in  part : 

**You  surely  are  having  trouble.  •  •  •  How  could  you  put 
up  with  so  much  from  that  man?  You  surely  think  the  whole 
world  of  him,  or  you  could  not — ^but  guess  you  are  taking  the 
right  way.  I  got  your  letter  Thursday,  and  that  evening,  the 
same  piece  came  out  in  the  Globe-Gazette.  Guess  there  were  20 
people  called  me,  after  that  event,  to  talk  about  it,  and  most  of 
them  said,  *His  wife  will  leave  him  now,  won't  she?'  and  I  told 
them  I  did  not  think  so,  but  most  women  would.  Some  thought 
it  a  put-up  job ;  but  I  don 't  think  so,  for  I  have  heard  about  Mrs. 
Adkins  before,  and  saw  letters,  too.  *  •  •  You  have  done  enough 
worrying  to  drive  most  women  insane." 

The  Adkins  woman  referred  to  in  this  letter  is  one  of  the 
parties  with  whom  defendant  was,  as  we  think,  proven  guilty  of 
adultery,  and  whose  husband  secured  a  judgment  against  de- 
fendant for  alienation,  in  California.  This  case  was, .  however, 
reversed  on  appeal,  for  error  in  instructions  and  admission  of 
evidence.  Plaintiff's  evidence  tends  to  show  that,  when  she 
remonstrated  with  defendant  for  his  adulterous  course  with  other 
women,  he  became  violent,  and  struck  her;  that  he  wrote  one 
woman  that  plaintiff  ** ought  to  be  hung,"  and  that  another 
should  ** knock  her  head  off  and  have  her  arrested  for  trespass;" 
that  he  called  her  a  lying  brute;  that  defendant  told  two  women 


Apr.,  1921]  Brett  v.  Brett.  279 

to  address  letters  to  a  certain  box,  in  care  of  a  friend,  in  order 
**to  keep  the  old  lady  from  knowing  anything."  The  letters  by 
defendant  to  other  women,  and  from  them  to  him,  are  nearly, 
if  not  quite,  enongh  to  show  improper  sexual  relations  between 
defendant  and  other  women ;  and  yet  defendant  testifies  that  he 
thinks  his  wife  had  no  cause  to  be  jealous  because  of  any  of  these 
letters,  or  aU  of  them  combined ;  that  it  would  not  be  enough  in 
any  fair-minded  kind  of  a  person.  In  a  letter  written  by 
defendant  in  1911,  speaking  of  his  father,  who,  at  the  trial,  was 
about  90  years  of  age,  defendant  said : 

''Father  acts  like  a  crazy  man,  and  makes  me  mad  enough 
to  kick  his  behind." 

On  this  trial  he  was  asked  as  to  his  evidence  on  another  trial 
about  his  father. 

**Q.  What  did  you  intend  to  convey  by  the  next  sentence 
here:  'An  old  devil  like  him  ought  to  be  cut?'  A.  Well,  I 
eouldn't  tell  you.  Q.  You  meant  he  ought  to  be  castrated, 
didn  't  yon  1    A.    Well,  I  presume  it  was  something  of  that  sort. ' ' 

In  1912,  a  woman  wrote  defendant,  saying: 

"Be  careful  of  your  letters,  and  don't  let  the  old  hen  get 
them;  the  old  hen  is  laying  for  you.'' 

Defendant  wrote  the  same  woman: 

''Address  box  1857,  no  name  at  all,  Los  Angeles.  She  got 
your  last  letter,  and  that  started  things." 

In  a  letter  to  his  mother' in  1913,  defendant  wrote  of  his 
wife: 

"She  ought  to  be  hung,  as  there  is  nothing  too  low  for  she 
to  say  or  do." 

Plainti£^  testifies  that  defendant  communicated  a  venereal 
disease  to  her;  that  he  took  her  to  a  doctor;  that  she  did  not 
Bleep  with  him  for  three  months ;  that  he  told  her  he  was  through 
with  the  disease,  and  she  supposed  he  was.  She  says  she  did 
not  intend  to  leave  him,  if  he  would  reform  and  do  different ; 
that  she  tried  to  keep  track  of  defendant  sioce  1915,  on  advice 
of  his  lawyers.  There  is  other  evidence  on  this  subject  than  that 
of  plaintiff.  Defendant  denies  that  he  communicated  the  disease 
to  her.  There  is  a  conflict  in  the  evidence  as  to  whether  he  did 
80.  We  shall  not  stop  to  go  into  the  evidence  further  on  that 
point.    The  evidence  shows  that  defendant  registered  at  hotels 
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under  assumed  names.  He  did  so  at  Catalina  Island,  and  reg- 
istered himself  and  another  woman  as  his  wife.  Though  the  evi- 
dence as  to  whether  he  did  so,  and  occupied  a  room  with  her  at 
that  time,  is  in  sharp  conflict,  we  are  satisfied  that  plaintiff  has 
established  that  fact. 

Referring  briefly  to  some  of  the  circumstances  tending  to 
show  cruel  treatment,  it  is  claimed  by  plaintiff,  and  the  evi- 
dence in  her  behalf  tends  to  show,  that  on  February  6,  1916, 
defendant  had  been  drinking,  came  home  late  at  night,  assaulted 
her,  and  at  that  time  fractured  two  of  her  ribs ;  that,  because  of 
her  promises  made  to  his  attorneys  and  his  father  and  mother 
to  stay  with  him,  she  sent  the  wire  from  Los  Angeles  tx)  defend- 
ant's attorney,  which  has  been  before  referred  to;  that,  in  Oc- 
tober, 1916,  defendant  assaulted  and  struck  plaintiff,  and  left 
her  bleeding  on  the  porch,  and  drove  away  in  his  automobile. 
Another  witness  for  plaintiff  testifies  that,  in  1915,  defendant 
came  to  her  house,  to  get  her  to  go  over  and  see  Mrs.  Brett,  and 
defendant  said  he  had  struck  her ;  said  she  kept  agitating  things 
until  he  couldn't  stand  it  any  longer,  and  he  struck  her.  The 
same  witness  testifies  that  she  saw  plaintiff  in  1916,  when  her  face 
was  swollen,  and  her  lip  and  eye  black,  and  plaintiff  said  that 
defendant  had  struck  her.  Plaintiff  testifies  regarding  this 
transaction.  In  August,  1917,  plaintiff  says,  defendant  threw 
her  off  the  porch,  four  feet  high ;  threw  a  milk  bottle  at  her,  say- 
ing that  he  would  brain  her.  At  this  time,  plaintiff  had  defend- 
ant arrested,  and  left  him,  deeming  it  unsafe  to  longer  attempt 
to  live  with  him.  There  is  more  or  less  denial  and  explanation 
as  to  these  circumstances.    Defendant  testifies : 

**I  came  home  and  she  wanted  to  know  where  I  had  been. 
I  told  her,  *Up  town.'  She  accused  me  of  being  out  riding  with 
a  woman.  When  I  said  I  wasn't,  she  called  me  a  liar,  and  said 
someone  phoned  her  about  it.  She  cursed  and  swore,  and  got 
into  a  rage,  and  grabbed  the  butcher  knife.  I  just  turned  her 
around  and  slammed  her  up  against  the  casing  of  the  door, 
face  first,  and  it  bruised  her  face  and  mouth  some." 

Defendant  also  testifies: 

*  *  Q.  Now  you  say,  *  She  ought  to  have  beat  her  up. '  That  is, 
Mrs.  Nelson  ought  to  have  beaten  your  wife  up.  What  did  you 
mean  by  that?     A.     Well,  I  think,  if  she  wasn't  doing  those 
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things,  most  any  reasonable  person  would  have  kicked  her  out. 
Q.  But  if  she  had  objected  to  any  immorality  on  her  part,  and 
if  she  objected  to  any  immorality  on  your  part,  selling  beer,  or 
drinking,  or  running  around  with  any  immoral  people,  you  would 
kick  her  out  or  beat  her  up,  wouldn't  you?  A.  I  would  kick 
her  out  just  the  same  as  I  would  you,  if  you  came  over  there  when 
I  was  running  the  house." 

Some  of  defendant's  witnesses  testify  that  he  was  square 
and  all  right,  so  far  as  they  knew. 

There  is,  of  course,  much  more  in  the  testimony,  pro  and 
con,  but  what  has  been  said  is  substantially  a  pen  picture  of  the 
two  parties.  Considering  all  these  circumstances  and  the"  en- 
tire situation,  the  writer  sees  no  reason  why  the  plaintiflE  should 
not  have  at  least  one  third  of  his  property  awarded  to  her  as 
alimony.  I  would  affirm  on  defendant's  appeal,  and  modify  the 
finding  of  the  trial  court,  to  the  extent  indicated,  on  plaintiff's 
appeal.  But,  as  said,  the  majority  are  of  the  opinion  that  the 
award  should  stand. 

4.  As  to  the  second  appeal  from  the  denial  of  the  applica- 
tion for  a  new  trial,  it  seems  to  us  that  the  matter  is  too  insig- 
nificant to  upset  all  the  evidence  introduced  on  the  original  trial. 
The  application  for  a  new  trial  is  based  almost  entirely  upon  a 
photograph  which  was  introduced  in  evidence  on  the  original 
trial  as  one  of  the  circumstances  tending  to  show  defendant's 
adultery  with  one  of  the  women  against  whom  adultery  is 
charged.  It  was  claimed  that  the  woman  by  defendant's  side  in 
the  photograph  was  such  woman;  whereas,  it  turns  out  that 
such  was  not  the  fact.  It  also  appears  that,  in  the  original  photo- 
graph, defendant  was  taken  with  four  women,  one  of  whom  was 
by  his  side,  and  the  other  three  back  of  them,  and  higher  up  on 
the  rocks.  In  the  photograph  used  on  the  original  trial,  the 
three  women  at  the  rear  did  not  appear.  Appellant  contends 
that  plaintiff's  conduct  in  that  regard  was  a  fraud  upon  the 
court,  and  that,  this  being  so,  her  evidence  on  the  original  trial 
Is  weakened,  and  her  credibility  and  good  faith  impaired.  We 
have  before  indicated  that  the  evidence  was  sufficient  to  warrant 
a  divorce,  as  to  at  least  some  of  the  grounds,  without  the  testi- 
mony of  plaintiff  as  a  witness.  It  appears  that  the  photograph 
used  on  the  original  trial  was  indistinct,  so  that  the  features 
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of  the  woman  shown  were  not  clear.  It  is  shown  by  the  evi- 
dence that  appellant  was  himself  misled  as  to  the  person  whose 
picture  was  represented.  This  being  so,  plaintiff  may  have,  her- 
self, been  misled.    The  court  remarked  in  its  finding  that : 

**It  is  so  vague  and  indistinct  that  I  am  not  at  aU  surprised 
that  Mr.  Brett  and  Mrs.  Brett  were  misled  by  the  picture,  start- 
ing out  with  the  assumption  that  it  was  Mrs.  Dalton.  If  they 
had  started  on  the  assumption  that  it  was  somebody  else,  I  think 
the  chances  are  that  both  would  have  agreed.  That  picture,  to 
me,  is  very,  very  indistinct.  As  suggested  by  one  of  the  witnesses, 
some  of  the  reproductions  are  much  more  distinct;  but,  taking 
the  picture  as  it  is,  I  would  not  be  at  aU  sure  that  I  could  identify 
it,  even  if  I  knew  who  the  original  was,  because  of  the  shadows 
and  indistinctness." 

The  court  found  that  there  was  no  fraud  or  bad  faith  shown 
on  the  part  of  appellee.  At  the  original  trial,  the  defendant 
claimed  that  the  picture  was  taken  at  a  beach  picnic,  and  that  it 
was  a  joke,  and  there  was  nothing  serious  about  it.  The  lady 
sitting  by  defendant  was  not  a  stranger,  but  an  acquaintance  of 
his.  There  is  no  difference  between  the  photograph  on  the  orig- 
inal trial  and  the  one  presented  on  the  petition  for  new  trial, 
so  far  as  it  relates  to  the  defendant,  and  the  lady  sitting  by  him. 

Without  prolonging  the  opinion,  we  reach  the  conclusion 
that  the  decree  in  favor  of  plaintiff,  granting  her  a  divorce  and 
alimony,  ought  to  be,  and  it  is,  affirmed;  and  it  is  affirmed  on 
plaintiff's  appeal.  We  also  conclude  that  the  court  did  not  err 
in  overruling  appellant's  motion  for  new  trial,  which  appeal  is 
also  affirmed. — Affirmed  on  all  appeals, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


WttiLiAM  Cratty,  Appellant,  v.  City  of  Oskaloosa,  Appellee. 

NEOLIGENOE:     Negligence  Per  8e  From  Knowledge  of  Defect.     A 

pedestrian,  in  passing  over  a  sidewalk  in  the  nighttime,  is  guilty 
of  negligence  per  se  when  he  proceeds  without  any  regard  to  his 
own  knowledge  that  the  walk  is  of  ample  width,  and  that,  at  a  given 
■point,  one  half  of  it  is  perfectly  safe  and  the  other  half  dangerous* 

Evans,  C.  J.,  Wkavbb  and  Preston,  JJ.,  dissent. 
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Appeal  from  Mahaska  District  Court. — Charles  A.  Dewey, 

Judge. 

April  6,  1921. 

Action  against  the  defendant  city  for  damages  on  account 
of  injuries  claimed  to  have  resulted  from  a  fall  upon  a  defective 
sidewalk.  The  court  instructed  the  jury  to  return  a  verdict  for 
defendant,  and  plaintiff  appeals  from  a  judgment  against  him 
for  costs. — Affirmed. 

Reynolds  dk  Orvis,  for  appellant. 
Thomas  J.  Bray,  for  appellee. 

STEVEtiS,  J. — I.  Between  6  and  7  o'clock  in  the  evening  of 
December  15, 1916,  while  the  plaintiff  was  returning  to  his  home 
from  a  grocery  store,  a  short  distance  from  his  residence,  to 
which  he  had  gone  to  purchase  some  supplies  for  the  household, 
he  fell  upon  the  sidewalk  and  into  an  adjacent  excavation,  suf- 
fering severe  injuries.  The  description  of  the  walk  at  the  place 
of  the  accident,  as  set  out  in  the  abstract,  is  not  very  clear  or 
satisfactory.  It  appears,  however,  therefrom  that  the  walk  was 
located  on  the  west  side  of  D  Street,  which  extends  north  and 
south ;  that  it  was  constructed  of  concrete  blocks,  approximately 
24  inches  square ;  that  several  of  the  blocks  on  the  west  side  of 
the  walk  had  settled,  to  slant  3  or  4  inches  on  the  outside  to  the 
west.  The  east  half  was  in  a  sound  condition,  and  suitable  for 
the  use  of  pedestrians.  The  night  on  which  the  accident  oc- 
curred was  cold,  dark,  and  misty,  and  possibly  there  was  some 
sleet  on  the  walk.  Plaintiff,  at  the  time,  was  accompanied  by  a 
man  by  the  name  of  Rea,  who  was  walking  a  short  distance 
ahead  of  him,  and  with  whom  he  was  conversing.  Plaintiff  had 
resided  in  the  vicinity  of  the  alleged  defective  walk  about  3 
weeks,  and  had  passed  over  it  several  times.  He  testified  that 
he  was  walking  about  the  center  of  the  walk ;  that  he  caught  one 
foot  in  the  crack,  and  that  the  other  foot  slipped,  precipitating 
him  to  the  walk  and  into  the  excavation.  We  are  unable  to  de- 
termine definitely  from  the  testimony  whether  the  east  edge  of 
the  sunken  blocks  projected  above  the  level  of  the  walk  or  not. 
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No  questions  were  propounded  to  plaintiff  by  his  counsel  in 
chief  as  to  what  care  he  was  exercising  at  the  time  of  the  accident, 
but,  upon  cross-examination,  counsel  for  defendant  went  fully 
into  this  question.  Plaintiff  admitted  that  he  knew  the  condition 
of  the  walk. 

* '  Q.  And  you  had  walked  over  that  walk  many,  many  times  ? 
A.  No,  sir,  I  had  not.  Q.  How  many  times ?  A.  I  didn't  book 
them  each  time  I  went  over,  but  not  very  many  times.  Q.  How 
many  times  a  day  did  you  go  to  town  during  those  three  weeks  ? 
A.  Not  very  often.  I  never  loafed  around  town  much.  I 
probably  went  every  other  day;  probably  not  that  often;  not 
more  than  once  every  other  day.  Some  of  the  time  I  walked 
over  this  sidewalk,  and  some  of  the  time  I  didn't.  Q.  And  you 
observed  nothing  wrong  with  this  sidewalk  before,  did  you  t  A. 
Yes,  I  should  say  so.  Q.  When  did  you  first  observe  that  there 
was  something  wrong  with  this  sidewalk ?  A.  I  couldn't  answer 
that.  I  could  not  say  exactly.  Q.  First  time  you  went  there, 
you  didn't  see  anything  wrong  with  itt  A.  Probably  not.  Q. 
Nor  the  second  time?  A.  I  don't  know.  Q.  You  could  see 
it  was  out  of  order  the  first  or  second  time  you  walked  over  HI 
You  knew  the  walk  was  out  of  order  at  this  point,  and  you  saw 
it?  A.  Certain  I  did.  Q.  You  saw  this  crack  in  the  center 
of  the  walk?  A.  Yes.  Q.  And  you  noticed  that  the  walk 
slanted  down  on  the  west  side?  A.  Yes,  sir.  Q.  And  you  knew 
all  about  that  ?  A.  Well,  I  could  see  that  the  walk  was  slanting 
and  open, — ^yes,  sir." 

From  the  foregoing  testimony,  it  is  clear  that  plaintitf  knew 
the  condition  of  the  walk.  As  above  stated,  the  defect  was  pro- 
duced by  the  slanting  of  the  outside  blocks  of  the  west  half  of 
the  walk  to  the  west,  thereby  leaving  a  crack,  which  plaintiff 
testified  was  3  or  3^^  inches  wide  in  the  center.  Its  condition  was 
patent  to  a  casual  observer,  and  there  were  no  latent  or  hidden 
defects  that  contributed  to  the  dangers  thereof.  It  further  ap- 
pears from  the  cross-examination  of  plaintiff  that  he  knew  and 
appreciated  the  dangerous  character  of  the  walk,  as  a  few  ex- 
tracts from  his  testimony,  in  addition  to  that  quoted  above,  will 
show: 

**Q.  Before  you  were  hurt,  when  you  walked  over  that 
walk,  it  didn't  look  like  a  bad  place  to  you?    A.    Yes,  it  did.    Q. 
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You  knew  it  was  a  bad  placet  A.  Certainly;  I  will  admit  that. 
Q.  There  wasn't  anything  to  prevent  your  seeing  the  walk  as 
you  came  along  there  ?  A.  Yes,  there  was.  Q.  What  was  that  t 
A.  It  was  dark.  Q.  You  had  walked  along  there  before,  and 
when  it  was  darkf  A.  Yes,  I  had.  Q.  You  knew  about  this 
bad  place?    A.    Yes." 

He  does  not  claim  that  he  was  paying  heed  or  attention  to 
the  condition  of  the  walk  at  the  time  of  the  accident.  Upon  this 
point  he  testified : 

'*A.  I  was  just  walking  along  there  right  in  the  center, 
along  toward  the  center,  talking  to  Mr.  Rea,  who  was  walking 
along  here  with  me,  but  just  a  few  feet  ahead  of  me.  There  was 
a  crack  right  here  in  the  center  of  the  walk.  Q.  You  were 
walking  in  the  crack  ?  You  were  walking  between  the  crack  and 
the  outer  edge?  A.  Yes.  Q.  Just  what  did  you  do  then?  A. 
I  was  walking  there,  and  my  right  foot  slipped  in  this  crack  there, 
and  I  hit  my  foot  against  this.  My  left  foot  hit  the  corner  or  side, 
whatever  it  would  be,  of  this  here  walk ;  this  block  here,  it  stuck 
up,  and  as  I  stumbled,  I  fell.  •  *  *  Q.  But  for  some  reason, 
when  you  came  to  it  on  this  night,  you  were  not  thinking  about 
what  you  were  doing  or  where  you  were  going?  A.  Not  ex- 
actly about  that, — ^no.  Like  anybody  else  would  walk  along,  not 
happening  to  think  of  everything.  Q.  You  have  said  that  you 
have  walked  over  this  piece  of  walk, — is  that  true,  without  get- 
ting hurt  ?  You  said  you  were  not  thinking  at  all.  A.  About 
the  walk,  no,  not  at  all.  Q.  You  were  not  looking  either,  were 
you?  A.  No.  Q.  Not  thinking  or  looking ?  A.  No.  Q.  Nor 
trying  to  look  or  trying  to  think  ?  A.  No,  sir,  there  was  nothing 
to  lead  me  to  think  about  anything  like  that  at  the  present  time. 
Q.  And  you  just  simply  walked  along,  without  paying  any 
attention  to  where  you  were  going?  A.  That  was  about  it.  I 
was  goin^  on  an  errand,  and  just  walked  over  the  walk,  the 
blocks.    It  is  a  4-foot  walk.    I  don't  know  about  the  thickness. *' 

One  of  the  grounds  of  defendant's  motion  for  directed  ver- 
dict was  that  plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations.  The  claim  of  counsel  is  that  the  notice 
served  ux)on  the  city  does  not  comply  with  Section  3447  of  the 
Code.    We  are  of  the  opinion,  however,  that  the  notice  is  suf- 
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ficient.  Howe  v.  Sioux  County,  180  Iowa  580;  Blackmore  v. 
City  of  Council  Bluffs,  189  Iowa  157. 

II.  The  principal  ground,  however,  upon  which  the  motion 
for  a  directed  verdict  was  based,  is  that  plaintiff  was  guilty  of 
contributory  negligence.  We  have  quoted  suflSciently  from  the 
record  to  indicate  that  plaintiff  was  not  thinking  about  the  de- 
fect in  the  walk,  and  that  he  did  nothing  to  avoid  the  possible 
consequences  of  passing  over  the  same.  Upon  re-examination 
by  his  counsel,  he  sought  to  modify  somewhat  his  previous  testi- 
mony as  to  his  knowledge  and  appreciation  of  the  alleged  dan- 
gerous character  of  the  walk.  His  answers,  however,  to  the  ques- 
tions upon  cross-examination  were  direct  and  positive,  and, 
upon  recross-examination,  he  again  admitted  substantially  the 
same  facts.  The  law  is  well  settled  in  this  state  that  mere  knowl- 
edge of  a  defect  in  the  sidewalk,  or  that  the  use  thereof  may  be 
attended  with  some  danger  and  that  its  condition  is  such  as  to 
subject  a  person  passing  thereover  to  the  danger  of  being  in- 
jured, is  not  sufficient  to  charge  with  contributory  negligence 
one  who  falls  because  of  such  defects  and  is  injured.  Sachra  v. 
Town  of  Manilla,  120  Iowa  562 ;  Kendall  v.  City  of  Albia,  73 
Iowa  241;  Hcunson  v.  City  of  Anamosa,  177  Iowa  101,  103; 
Machacek  v.  Hall,  131  Iowa  412;  Oibson  v.  City  of  Denison, 
153  Iowa  320 ;  Cutshall  v.  City  of  Keokuk,  185  Iowa  808,  813. 

If,  however,  one  knows,  or  as  an  ordinarily  cautious  person 
ought  to  know,  that  it  is  imprudent  for  him  to  pass  over  a  side- 
walk, and  he  does  so,  and  is  injured,  if  another  safe  and  equally 
convenient  way  was  open  to  him,  he  is  guilty  of  such  negligence 
as  will  defeat  recovery.  Gibson  v.  City  of  Denison,  supra.  In 
the  case  at  bar,  plaintiff  knew  the  condition  of  the  walk,  and,  ac- 
cording to  his  own  testimony,  realized  that  it  was  dangerous  and 
unsafe  for  pedestrians  to  pass  over  the  west  half  of  it.  One 
witness  testified  that,  while  he  was  carrying  a  basket  of  clothes 
on  his  shoulder,  in  attempting  to  pass  some  parties  whom  he 
met  at  the  place  in  question,  he  tripped  and  fell ;  but,  manifestly, 
he  was  not  in  a  position  to  observe  closely  the  condition  of  the 
walk.  Plaintiff  frankly  admitted  that  he  was  not  thinking  of  the 
walk ;  that  he  observed  no  care ;  and  that  he  did  nothing  to  avoid 
the  danger  that  was  in  his  path,  although  he  knew  of  and  ap- 
preciated the  dangerous  character  of  the  walk.    Had  he  taken 
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the  right-hand  side,  he  would  have  been  safe.  This  way  was  con- 
Yenient,  and  could  as  easily  have  been  taken  by  him  as  the  dan- 
gerous way.  His  companion  was  walking  a  short  distance  in 
advance,  and  there  was  nothing  to  prevent  him  from  walking  on 
the  east  half  of  the  walk.  It  is  true  that  we  have  repeatedly  said 
that  pedestrians  passing  over  sidewalks  are  not  bound  to  as- 
srane  the  duty  of  inspectors,  but  they  are  held  to  the  exercise  of 
ordinary  care:  that  is,  such  care  as  a  reasonably  prudent  per- 
son would  exercise  under  the  circumstances.  As  stated,  in  this 
case,  the  plaintiff  knew  the  condition,  and  appreciated  the  dan- 
gerous character  of  the  walk.  He  had  gone  from  his  home,  2  or  3 
blocks  distant,  to  a  grocery  store  but  a  few  minutes  before,  where 
he  had  purchased  some  supplies,  and  was  returning  to  his  home, 
walking  slowly.  The  night  was  dark ;  but  this  did  not  relieve 
him  from  the  duty  to  exercise  reasonable  care  to  avoid  injury, 
while  attempting  to  pass  over  a  sidewalk  that  he  knew  to  be 
dangerous.  The  case  is  not  one  where  the  plaintiff  knew  that  the 
walk  was  in  a  dangerous  condition,  but  believed  he  could  pass 
over  it  in  safety.  He  was  not  thinking  at  all  about  it.  It 
seems  to  us  that  he  was  so  clearly  guilty  of  contributory  neg- 
ligence that  reasonable  minds  could  not  differ  upon  this  propo- 
sition. It  follows  that  the  judgment  of  the  court  below  must 
be,  and  is, — Affirmed. 

Arthur,  FavhiLE,  and  De  Graff,  JJ.,  concur. 
Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  dissent. 


Josephine  Fiedler,  Appellant,  v.  Iowa  State  Traveling  Men's 

Association,  Appellee. 

IKST7BANCB:  Eyewitness  to  Discharge  of  Firearm.  A  person  is  not 
an  **eye^tne88"  to  the  discharge  of  a  firearm  when  he  is  unable 
to  testify  to  any  observation  immediately  preceding  the  discharge, 
at  the  time  of  the  discharge,  or  immediately  following  the  discharge, 
but  is  eonfined  solely  to  stating  his  observations  of  the  consequences 
of  the  discharge.  So  held  under  a  policy  providing  for  reduced  in- 
demnity for  the  results  of  injuries  flowing  from  the  discharge  of 
firearms  when  there  were  no  eyewitnesses  to  the  discharge  except 
the  insured  himself. 
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Appeal  from  WapcUo  District  Court. — Seneca  Cornell,  Jud^e. 

October  19,  1920. 

Rehearing  Denied  April  6,  1921. 

• 

Frederick  H.  Fiedler  became  a  member  of  the  defendant 
association  in  October,  1910,  and  continued  in  good  standing 
until  his  death,  in  October,  1917.  The  petition  is  in  two  counts, 
one  demanding  recovery  of  an  indemnity  of  $5,000,  and  the 
other  for  $500.  The  difference  arises  from  conditions  contained 
in  the  by-laws.    Section  2  of  Article  VI  thereof  provides  that: 

**  Whenever  a  member  in  good  standing  shall  through  ex- 
ternal, violent  and  accidental  means  receive  bodily  injuries  which 
shall  independent  of  all  other  causes  result  in  death  within  ninety 
days  from  the  date  of  the  receipt  of  said  injuries,  the  beneficiary 
named  in  his  application  •  •  •  shall  be  paid  the  sum  of  five 
thousand  dollars.." 

Section  6  of  the  same  article  declares  that : 

**  (1)  The  association  §;hall  not  be  liable  in  any  manner  to 
any  member  or  beneficiary  for  any  indemnity  or  benefit  for 
death,  disability  or  loss  resulting  wholly  or  partially,  directly 
or  indjrectlj^  from  *  *  *  injuries  inflicted  by  the  insured  upon 
himself,  while  sane  or  insane,  whether  resulting  fatally  or  other- 
wise. Each  of  the  foregoing  conditions,  causes  or  acts  are  ex- 
empted from  all  the  provisions  of  these  by-laws  granting  to  mem- 
bers or  beneficiaries  thereof  benefits  or  indemnity;  (2)  the  as- 
sociation shall  not  be  liable  under  the  provisions  of  Sections  1, 
2  and  3,  of  this  article  in  excess  of  one  tenth  of  the  amounts 
therein  provided  for  benefits  or  indemnity,  for  injuries  or  the 
results  therefrom  under  any  of  the  following  circumstances, 
to  wit,  injuries  resulting  from  the  discharge  of  firearms  where 
there  is  no  eyewitness  to  the  discharge  except  the  member  him- 
self;  (3)  the  association  shall  not  be  liable  under  provisions  of 
Sections  1,  2  and  3  of  this  article  in  excess  of  one  tenth  of  the 
amount  therein  provided  for,  benefits  or  indemnity,  for  injuries 
or  the  results  therefrom  under  any  of  the  following  circum- 
stances, to  wit :  injuries  intentionally  inflicted  upon  the  insured 
by  another  person,   injuries  received  while  violating  the  law. 
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injuries  resulting  from  the  discharge  of  firearms  where  there 
is  no  witness  to  the. discharge  except  the  member  himself;  and 
(4)  the  association  shall  not  be  liable,  under  the  provisions  of 
Sections  1,  2  and  3  of  this  article  in  excess  of  one  tenth  (1/10)  of 
the  amounts  therein  provided  for  benefits  or  indemnities  for  in- 
juries or  the  results  therefrom  from  any  of  the  following  cir- 
cumstances, to  wit:  injuries  intentionally  inflicted-  upon  the 
member  by  another  person." 

The  cause  was  tried  to  a  jury,  and  the  court  instructed  that 
the  evidence  was  without  dispute  that  the  insured  '*came  to 
his  death  from  a  wound  produced  by  the  discharge  of  a  bullet 
from  a  revolver,  and  that  there  was  no  eyewitness  to  the  dis- 
charge of  this  revolver,  except  the  deceased  himself."  The  sole 
issue  submitted  was  whether  death  was  accidental  or  suicidal, 
and  the  jury  found  it  to  have  been  accidental,  and  returned  a 
verdict  against  the  defendant  for  $500,  on  which  judgment  was 
entered.     The  plaintiff  appeals. — Affirmed. 

JaqueSy  Tisdale  <&  Jaques,  for  appellant. 
Sullivan  &  Sullivan  and  J,  J.  Smith,  for  appellee. 

Ladd,  J. — The  decedent  was  a  member  of  the  defendant  as- 
sociation, in  good  standing  at  the  time  of  his  death ;  and,  unless 
this  was  suicidal  or  resulted  from  injuries  intentionally  in- 
flicted **upon  the  member  by  another  person,"  or  from  ** in- 
juries resulting  from  the  discharge  of  firearms  where  there  is  no 
eyewitness  to  the  discharge  except  the  member  himself,"  the 
plaintiff,  as  beneficiary,  was  entitled  to  recover  an  indemnity  of 
$5,000.  The  issue  as  to  whether  death  was  the  result  of  injuries 
intentionally  inflicted  was  withdrawn,  and  the  jury  found  death 
to  have  been  accidental.  One  of  the  by-laws  of  the  association 
limits  the  recovery  to  one  tenth  of  the  above  indemnity  in  the 
event  of  death  resulting  **from  the  discharge  of  firearms  where 
there  is  no  witness  to  the  discharge  except  the  member  himself. ' ' 
The  court  instructed  the  jury  that  there  was  no  evidence  that 
death  resulted  from  injuries  inflicted  by  another,  and  that  it 
conclusively  appeared  that  there  was  no  eyewitness  to  the  dis- 
charge of  the  pistol  causing  death.    Appellant  does  not  question 
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the  first  of  these  conclusions,  but  contends  that  the  record  was 
such  as  that  the  court  should  have  submitted  the  issue  as  to 
there  being  an  eyewitness  to  the  jury.  The  burden  so  to  prove 
was  on  the  defendant.  Connell  v.  Iowa  8.  T.  M.  Assn.,  139  Iowa 
444 ;  Ellis  V.  Interstate  Bxisiness  Men's  Ace.  Assn.,  183  Iowa  1279. 
In  the  morning  of  October  4, 1917,  at  about  6  o'clock,  the  insured 
was  found  in  that  part  of  the  cellar  to  his  residence  used  as  a 
laundry  room  in  Ottumwa,  with  a  ragged  cut  about  one  and 
one-half  inches  long,  back  of  and  a  little  above  the  right  ear,  and 
a  bullet  hole  through  the  cut,  a  little  back  of  the  center  of  the 
head,  and  a  bullet  just  beneath  the  skin  on  the  opposite  side. 
There  were  no  external  powder  marks.  These  appeared  inter- 
nally. He  was  lying  on  his  back,  with  his  face  up,  with  one  foot 
on  the  second  step  of  the  stairway  to  the  kitchen,  and  his  head 
toward  the  door  to  the  furnace  room.  His  hands  were  over  his 
chest,  and,  when  his  right  hand  was  raised,  a  revolver  dropped 
to  the  floor.  It  was  what  is  known  as  a  derringer  revolver,  with 
four  barrels,  two  of  which  were  emptied,  and  in  which  the  bullet 
removed  from  the  insured 's  head  fitted.  This  kind  of  a  weapon 
is  fired  by  **  drawing  out  this  ring  and  then  pulling  it  back.  There 
is  no  stationary  guard  for  the  trigger  on  this  gun.  The  guard 
and  the  trigger  make  a  ring,  and  to  cock  it  the  ring  is  pushed  as 
far  as  possible,  and  then,  by  pulling  it  back  as  far  as  possible, 
it  shoots.    It  is  a  .32-caliber  revolver. ' ' 

The  door  from  the  kitchen  to  the  cellarway  leading  to  the 
laundry  room  was  2  feet  6  inches  by  6  feet  6  inches  high.  It 
opens  on  a  landing  of  the  same  width,  2  feet  8  inches,  to  the 
stairway,  with  10  treads,  with  the  floor  as  the  eleventh.  These 
treads  are  10  inches  wide,  with  the  last  one  10^^  inches  wide, 
and  each  rises  8^/^  inches.  It  is  30  inches  wide,  with  a  railing  or 
bannister  2  inches  wide  on  the  right-hand  side,  opposite  the 
wall.  The  kitchen  floor  is  7  feet  11  inches  above  the  cement 
floor  of  the  cellar,  and  the  joists  on  which  the  floor  rests  are  2 
by  8  inches.  The  stairway  extends  horizontally  7  feet  4  inches. 
The  clearance  of  the  stairway  is  4  feet  8  inches,  but  on  the 
sixth  step  from  the  floor,  it  is  only  4  feet  21^  inches.  From  the 
lowest  step  to  the  door  of  the  furnace  room,  the  distance  is  3^^ 
feet.  This  door  is  of  the  same  size  as  that  from  the  kitchen,  be- 
ing to  the  left  of  the  stairway,  swinging  to  the  south  wall,  and 
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when  open,  it  is  about  8  or  9  inches  from  the  bottom  step.  This 
door  was  part  way  open,  with  a  key  in  it,  extending  out  2  or  2^^ 
bches,  bent  downward.  The  laundry  room  is  13  feet  by  11  feet 
11  inches,  with  one  or  two  doors  to  the  outside,  and  some  win- 
dows. The  furnace  room  is  5  feet  in  width,  leading  from  the 
washroom,  and  has  an  outside  door  with  glass  in  it.  Two  large 
pointer  dogs  were  kept  in  the  cellar,  and  were  there  when  the 
body  was  found.  They  were  shown  to  have  habitually  greeted 
their  master  and  others  with  whom  they  were  familiar  by  run- 
ning against  or  playfully  jumping  upon  them ;  but,  when  stran- 
gers were  about,  they  would  growl  and  bark.  Though  hunting 
dogs,  they  served  also  as  watchdogs.  When  Pulos,  who,  with 
his  wife,  had  rooms  on  the  second  floor,  arose,  at  about  5  o  'clock 
in  the  morning,  he  found  the  front  door  open  4  or  5  inches,  and 
when  decedent's  wife,  who  slept  on  the  second  floor,  came  down 
stairs,  45  minutes  later,  the  door  was  shut,  but  she  observed 
her  husband's  grip  on  the  dining  room  floor,  and  later  his  hat 
on  the  sleeping  porch.  Next  to  the  kitchen  to  the  east  was  a 
room  called  the  den,  where  deceased  kept  his  guns  (10  or  12  of 
them)  and  other  relics.  None  of  the  guns  was  loaded  except  the 
derringer  revolver,  which  was  kept  in  an  old  sideboard  on  the 
sleeping  porch  beyond  the  den.  It  is  to  be  inferred  that  he  pro- 
cured the  revolver  from  this  room  before  entering  the  cellar 
stairway.  He  left  the  house  at  about  12  o'clock  the  night  pre- 
vious, to  take  a  train  to  Guernsey,  to  attend  to  some  business 
for  his  employer.  His  wife  bade  him  good-by  at  the  door,  and 
watched  him  until  out  of  sight.  Shortly  after  11  o'clock,  he 
had  telephoned  friends  about  a  proposed  hunting  trip.  He  loved 
to  fish  and  hunt.  His  brother  described  him  as  *  *  a  very  happy-go- 
lucky  fellow.  He  didn't  take  anything  very  seriously.  He  did 
not  worry.  He  had  no  financial  or  family  troubles  or  anything 
of  that  kind  that  I  know  of. ' '  His  wife  testified  that  she  *  *  did 
not  know  of  any  financial  trouble  that  Fritz  had. 

**He  never  had  any  trouble,  because  everybody  liked  him. 
I  don't  think  Fritz  had  an  enemy  on  earth.  He  was  just  as 
happy  and  jolly  as  he  could  be.  Had  no  financial  trouble.  Had 
a  bank  account.  •  •  •  After  supper,  he  went  down  town  and  got 
this  check  [for  $10]  cashed.  He  was  gone  about  10  minutes. 
He  was  at  home  all  the  rest  of  the  evening.    We  had  lunch  about 
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11  o'clock.  He  called  up  Mr.  Leeny  before  12  o'clock, — ^before 
lunch.  He  left  home  after  12  o'clock.  •  •  •  He  was  a  great  lover 
of  guns.    He  had  all  kinds." 

He  had  been  successful  in  his  employment  in  selling  stoves 
for  the  Cole  Manufacturing  Company,  and  had  arranged  to  go 
to  Guernsey,  to  remedy  defects  alleged  to  exist  in  a  stove  dis- 
posed of  some  time  previously.  He  had  fallen  down  the  cellar 
stairway  several  times,  and  had  **  struck  his  head  many  times  on 
the  part  of  the  floor"  in  going  down  the  steps.  Neither  his  wife 
nor  Mr.  and  Mrs.  Pulos,  who  slept  in  the  house,  heard  the  dis- 
charge of  a  gun  or  any  disturbance  by  the  dogs.  This  evidence 
as  to  his  sunny  disposition  and  love  of  the  out-of-doors  was  cor- 
roborated by  others.  He  was  5  feet  6  or  8  inches  high,  weighed 
about  180  pounds,  and  everything  about  him  indicated  the  love 
and  enjojTuent  of  life,  rather  than  a  tendency  toward  self-de- 
struction. It  should  be  added  that  the  physician  in  attendance 
testified  that: 

*  *  There  were  no  powder  marks  or  bums  externally,  but  there 
were  internally.  To  produce  a  wound  of  which  all  the  powder 
marks  were  inside,  the  revolver  would  have  to  be  held  immedi- 
ately in  contact  with  the  head.  There  were  no  powder  marks 
on  the  outside.  It  did  not  make  any  difference  about  the 
powder  marks  being  inside  the  head,  whether  the  pistol  was  held 
against  the  head  by  direct  pressure  or  whether  it  was  jammed 
against  the  head." 

Some  of  the  witnesses  thought  there  were  two  cuts.  The  doe- 
tor  was  of  opinion  that  death  was  instantaneous,  and  might  have 
and  probably  did  occur  Sy2  to  4  hours  prior  to  the  discovery  of 
the  body. 

Such,  in  substance,  is  the  evidence  adduced,  and  we  are 
asked  whether  it  was  such  as  to  warrant  the  conclusion  that 
there  was  no  eyewitness  to  the  discharge  of  the  revolver,  and  if 
so,  whether  this  conclusively  appeared,  or  was  an  issue  for  the 
jury  to  pass  on.  What  is  meant  by  an  eyewitness  was  well  stated 
in  Ellis  V.  Interstate  Bus.  Men's  Ace.  Assn.,  183  Iowa  1279,  after 
reviewing  Roeh  v.  Business  Men's  Prot.  Assn.,  164  Iowa  199, 
and  Lewis  v.  Brotherhood  Ace.  Co.,  194  Mass.  1 : 

**  An  eyewitness  is  a  person  who  testifies  to  what  he  has  seen. 
*  *  *  Enough  must  be  testified  to  by  eyewitnesses  to  show  the 
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operating  cause  of  the  injury,  or  at  least  to  show  that,  at  the 
time  of  the  injury,  there  was  an  operating  cause  to  which  the 
accident  may  fairly  be  attributed,  and  to  indicate  in  a  general 
way  the  nature  of  that  cause  and  the  manner  of  its  working. 
♦  *  ♦  In  other  words,  if  the  eyewitnesses  testify  to  personal  ob- 
servation of  the  *  operating  cause,'  it  is  not  required  that  they 
shall  have  seen  that  cause  in  actual  operation." 

This  means  that  if,  from  observations  made  at  the  time,  the 
operating  cause  is  deducible,  the  witness  making  such  observa- 
tions is  an  eyewitness.  Those  observing  the  consequence  only 
of  the  discharge  of  firearms  are  not  eyewitnesses.  This  appears 
from  Roek  v.  Busi'ness  Men's  Prot.  Assn.,  164  Iowa  199,  where 
the  court,  speaking  through  Deemer,  J.,  observed  that: 

* '  In  the  case  at  bar,  the  event, — ^that  is  to  say,  the  accidental 
character  of  the  discharge  of  firearms  resulting  in  death, — ^must 
be  established  by  at  least  one  person  other  than  the  insured,  and 
*who  was  an  eyewitness'  does  not  necessarily  mean  that  the  wit- 
ness should  have  seen  the  exact  manner  of  the  discharge ;  but  it 
seems  to  us  that  it  does  comprehend  the  presence  of  the  witness 
at  or  near  the  scene,  and  his  direct  observation  of  such  facts 
and  circumstances  connected  with  the  immediate  transaction  as, 
of  themselves,  and  without  any  aid  from  presumption  or  infer- 
ence arising  from  love  of  life  or  the  instincts  of  self-preserva- 
tion, indicate  that  the  shooting  was  accidental." 

In  Lewis  v.  Brotfterhood  Ace.  Co.,  194  Mass.  1,  it  was  said 
that: 

**An  eyewitness  is  a  person  who  testifies  to  what  he  has 
seen.    By  the  terms  of  this  policy,  the  facts  and  circumstances 
of  the  accident  and  injury  are  to  be  established  by  those  who 
saw  them.    Not  only  are  the  facts  and  circumstances  of  the  injury 
to  be  established  by  an  eyewitness,  but  also  of  the  accident, — ^that 
is,  the  operating  cause  of  the  injury.    Enough  must  be  testified 
to  by  eyewitnesses  to  show  the  operating  cause  of  the  injury,  or 
at  least  to  show  that,  at  the  time  of  the  injury,  there  was  an  op- 
erating cause  to  which  the  accident  may  fairly  be  attributed,  and 
to  indicate  in  a  general  way  the  nature  of  that  cause  and  the 
manner  of  its  working." 

The  facts  of  this  last  case  are  fully  stated  in  Ellis  v.  Inter- 
state Business  Men's  Ace.  Assn,,  supra,  and  illustrate  what  is 
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intended  by  the  term  ** eyewitnesses''  when  the  particular  operat- 
ing cause  is  not  observed,  but  enough  is  seen  at  the  time  to  indi- 
cate an  operating  cause  to  which  the  injury  or  death  may  fairly 
be  attributed.    In  Lundberg  v.  Interstate  Bus.  Men's  Ace,  Assn,, 
162  Wis.  474  (156  N.  W.  482),  it  appeared  that  the  insured  went 
to  a  little  lake  some  miles  from  his  home  for  the  purpose  of  hunt- 
ing and  fishing;  that,  after  eating  dinner  at  a  farmer's  house, 
he  went  out  on  the  lake,  and  was  expected  to  return  for  supper. 
In  the  afternoon,  about  5:30  o'clock,  the  housewife  began  opera- 
tions for  an  evening  meal,  and  went  to  the  milkhouse  on  the  lake 
shore,  about  15  rods  from  the  landing,  and  from  there  observed 
the  deceased  rowing  towards  the  landing.     While  there,   she 
heard  the  shot  of  a  gun  from  the  direction  of  the  landing,  and 
soon  after,  went  there.     She  found  the  insured  lying  in  the 
bottom  of  the  boat,  with  his  legs  over  the  seat,  and,  on  being 
called,  he  made  no  answer.    Soon  afterwards,  her  husband  came 
to  the  place,  and  found  the  deceased  lying  in  the  boat,  as  stated. 
He  had  fallen  over  backward  in  the  boat's  seat,  his  rifle  between 
his  legs,  the  muzzle  resting  upon  the  front  edge  of  the  boat 
seat,  pointing  in  the  direction  in  which  he  had  fallen,  and  the 
deceased  had  a  bullet  hole  through  his  body,  the  bullet  having 
entered  the  breast.    In  the  boat  were  his  fishing  tackle  and  rod. 
No  one  saw  him  at  the  time  the  gun  was  discharged,  or  after  he 
was  seen  rowing  towards  the  landing,  tiU  the  woman  reached  that 
point,  after  she  had  heard  the  shot.    The  titLe  was  found  to  have 
been  discharged,  the  hammer  in  contact  with  the  firing  pin,  and 
the  shell  in  the  chamber.    The  court  held  that  there  was  no  eye- 
witness, within  the  requirement  of  the  policy,  which  stipulated 
that  there  should  be  no  recovery  for  injuries  caused  by  the  dis- 
charge of  the  firearm  unless  the  accidental  discharge  should  be 
established  by  an  eyewitness.    Though  there  may  have  been  no 
witness  to  the  accidental  discharge  of  the  gun,  there  was  to  its 
discharge;  for  the  farmer's  wife  saw  enough  at  the  time  plainly 
to  indicate  the  operating  cause. 

In  Becker  v.  Interstate  Bus.  Men's  Ace.  Assn.,  265  Fed.  508, 
it  appeared  that,  on  May  10,  1917,  at  about  10:45  o'clock  P. 
M.,  Mrs.  Gladys  Rummel  and  Miss  Blanche  Mustoe,  then  re- 
siding in  Wichita,  Kansas,  and  adjacent  to  the  spot  where  de- 
ceased was  found  wounded,  while  preparing  to  retire  for  the 
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night,  heard  a  shot,  followed  by  the  exclamation:  ** Don't  shoot, 
Mister !  Don 't  shoot ! ' '  The  exclamation  was  followed  by  a  shot 
similar  to  the  first,  and  shortly  afterwards,  the  insured  was  found 
near  the  sidewalk  adjacent  to  the  premises  occupied  by  these 
women,  disabled  by  a  gunshot  wound,  from  which  death  resulted. 
Neither  of  the  witnesses  saw  anything,  and  neither  could  identify 
the  voice.  It  was  held  that  there  was  **no  testimony  by  one  who 
was  an  eyewitness:  that  is,  by  one  who  had  an  ocular  view  of 
any  part  of  the  casualty,  or  even  of  any  circumstances  immedi- 
ately preceding  or  following  it. ' ' 

To  be  an  eyewitness,  one  must  have  actually  witnessed  the 
discharge  of  the  firearm,  or  the  happenings  and  conditions  at  the 
time,  from  which  such  discharge  is  to  be  inferred.    In  the  case 
at  bar,  the  insured  must  have  given  up  the  trip,  or  have  missed 
his  train,  and  returned  home  at  some  time  after  midnight.    Those 
sleeping  in  the  house  did  not  hear  him  return,  nor  any  disturb- 
ance by  the  dogs,  nor  the  discharge  of  the  revolver.    The  outside 
door  appears  to  have  been  out  of  repair,  and  was  likely  to  spring 
open,  unless  fastened  by  the  night  latch,  and  it  is  likely  that  he 
omitted  this,  on  entering.    As  the  dogs  continued  in  the  cellar, 
it  is  to  be  inferred  that  the  doors  and  windows  thereof  were 
closed.     Though  the  presence  of  someone  in  the  cellar  was  not 
negatived,  the  absence  of  trespassers  is  to  be  presumed,  and  es- 
pecially after  midnight.    It  may  be  that  the  dogs  pounced  upon 
him,  when  he  undertook  to  go  down  the  cellar  stairway,  or  that 
he  struck  with  his  head  the  floor  Above,  and  fell,  and  in  falling, 
reached  the  floor  with  the  revolver  in  his  right  hand,  as  sug- 
gested by  appellant;  but  all  this  is  a  matter  of  conjecture,  and 
somewhat  discredited  by  the  circumstance  that  his  right  hand 
was  over  his  breast,  with  the  revolver  in  it.     If  he  so  fell  that 
his  head  was  cut  by  the  key,  was  this  before  or  after  the  dis- 
ehai^e  of  the  revolver?    Had  deceased  entered  the  cellar  armed, 
because  of  the  growling  and  barking  of  the  dogs,  and  to  learn 
the  cause?     If  so,  were  they  disturbed  by  his  entrance  in  the 
small  hours  of  the  night;  or  shall  it  be  inferred  that  burglars 
had  entered  the  inside,  or  trespassers  were  on  the  outside,  and 
that  the  dogs  were  warning  of  their  presence  in  the  usual  way  ? 
These  are  all  matters  of  conjecture,  and  not  to  be  inferred  from 
the  evidence.    Presumably,  only  those  in  and  about  the  premises 
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who  had  a  right  to  be  there  were  there,  as  none  of  those  having 
a  right  to  be  there,  or  any  other,  witnessed  anything  immediately 
preceding,  at  the  time  of,  or  immediately  subsequent  to  the 
discharge  of  the  revolver;  and  there  is  no  room  for  a  finding 
other  than  that  there  was  no  eyewitness  to  the  discharge  of  the 
revolver.  Only  the  consequences  thereof,  unconnected  with  such 
discharge,  were  shown,  and  such  evidence  cannot  be  said  to  be 
that  of  an  eyewitness.  Our  conclusion  is  that  the  deduction 
warranted  by  the  record  is  that  there  was  no  eyewitness  to  the 
discharge  of  the  revolver  causing  the  death  of  the  assured. — 
Affirmed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


S.  J.  Fisher,  Appellant,  v.  Prank  Paup  et  al.,  Appellees. 

DEEDS:     FiUing  Blanks  and  Effectiveness  of  Covenants.     The  legal 

1  holder  of  a  deed  executed  by  a  remote  grantor  and  blank  as  to 
grantee  has  implied  authority  to  insert  his  own  name  as  grantee, 
and  thereupon  the  conveyance  and  the  covenants  thereof  speak,  as 
to  said  grantee,  as  of  the  date  of  the  execution  by  the  grantor. 

COVENANTS:     Instant  Breach — ^Pleading.     Plaintiff  in  an  action  for 

2  breach  of  grantor's  covenant  of  seizin  need  not  allege  that  he  has 
been  ousted  or  evicted,  when  the  grantor  had  no  seizin  or  title 
when  lie  executed  his  deed, 

m 

ADVEBSE  POSSESSION:    Evidence — Sufficiency.    Evidence  (in  an  ac- 

3  tion  on  the  covenants  of  a  foreign  deed)  reviewed,  and  held  to 
establish  title,  under  the  Nebraska  rule  that  ''naked  claim  of  right, 
coupled  with  continuous,  open,  and  notorious  possession  for  a  period 
of  10  years,  establishes  title  by  adverse  possession.'' 

Appeal  from  Shelby  District  Court. — J.  B.  Rockafellow,  Judge. 

December  16,  1920. 

Rehearing  Denied  April  6,  1921. 

Action  for  damages  consequent  on  alleged  breach  of  cove- 
nant of  deed  resulted  in  the  dismissal  of  the  petition.  The  plain- 
tiff appeals. — Reversed. 
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Edward  8.  White,  for  appellant. 
Cullison  &  Ctdlison,  for  appellees. 

Ladd,  J. — The  defendant  Frank  Paup,  his  wife  joining, 
exeented  a  warranty  deed,  purporting  to  convey  Block  6  in  West 
Park  Addition  to  Grand  Island,  Nebraska.  The  consideration 
recited  therein  was  $500 ;  the  date  was  June  16,  1915 ;  and  the 
space  for  name  of  grantee  was  left  blank.  This  conveyance,  with 
$1,600,  was  the  consideration  for  the  transfer  to  Paup  of  a  house 
in  Harlan,  belonging  to  Asa  White.  J.  G.  Lewis  conducted  the 
n^otiations  for  White,  and  finally  bought  the  house  for  $1,600 
and  had  it  conveyed  to  Paup  for  like  consideration,  making  the 
deed  in  blank.  Nothing  was  said  concerning  the  name  to  be  in- 
serted, though  it  was  agreed  that  the  place  for  grantee's  name 
should  be  left  blank.  Later,  Lewis  exchanged  the  block  in 
Nebraska  for  the  share  of  the  plaintiff,  Sanford  J.  Fisher,  in  his 
father's  estate,  the  former  paying  a  difference  of  $1,100,  and  de- 
livering the  blank  deed  to  Fisher.  This  was  in  May,  1916.  In 
the  course  of  two  or  three  weeks,  Fisher  went  to  examine  the  land 
d^cribed  in  the  deed,  and  foimd  T.  J.  Dennon  in  possession, 
claiming  ovraership.  On  June  24, 1918,  Fisher,  by  letter,  author- 
ized his  attorney  to  insert  the  former's  name  in  the  deed  as 
grantee,  which  was  done,  and  thereafter  this  action  brought.  The 
petition  alleged  breach  of  the  covenants  in  the  deed,  for  that 
Paup  did  not  hold  the  premises  by  good  and  perfect  title,  nor 
by  any  title  whatever,  and  was  without  lawful  authority  to  sell 
and  convey  the  same,  and  that  the  property  described  in  the 
deed  was  that  owned  by  and  in  possession  of  another ;  and  it  was 
also  asserted  that  defendants  were  estopped  from  questioning 
the  validity  of  the  deed.    The  answer  was  a  general  denial.  . 

Authority  to  insert  the  name  of  grantee  in  the  deed  was 
clearly  to  be  implied,  according  to  numerous  decisions  of  this 
court,  as  well  as  of  the  Supreme  Court  of  Nebraska;  and  when 
1  DiM)8-  ailing      ^^^  ^^^  done,  the  conveyance,  including  cove- 
tetS^^^      nants,  related  back  to  the  date  of  its  execution 
earenants.  by  the  grautor.    Halvorson  v,  Mullin,  179  Iowa 

293. 

The  only  remaining  question  is  whether  Deiuion  had  ac- 
quired title  by  adverse  possession.     If  he  had  so  done  at  the 
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time  of  the  conveyance,  the  covenants  therein  were  breached  upon 

delivery.    In  such  a  case,  it  is  not  necessary  to 
'  stant ^broach :*^     allege  "an  ouster  or  eviction;  it  is  suflBcient  to 
pleading.  negative   the   words   of   the  covenant   and    to 

allege  that  the  grantor  had  no  seizin  or  title  to  the  land.  Brandt 
V.  Foster,  5  Iowa  287,  294;  Mitchell  v.  Kepler,  75  Iowa  207; 
Foshay  v,  Shafer,  116  Iowa  302.  If,  then,  Dennon  had  acquired 
title  to  the  land  by  adverse  possession,  there  was  a  breach  of 
warranty  eo  instante  upon  the  execution  of  the  deed. 

The  evidence  disclosed  that  Dennon  had  been  in  possession 
of  and  enjoying  the  use  of  the  block  of  land  described  continu- 
ously for  18  years.    During  that  time,  it  has  been  inclosed  by 

fences  separately  or  with  other  land  owned  by 

3    Adverse    po8~ 

session:  evi-        Dcnuou.    Hc  began  occupancy  by  picketing  his 

dence:  suf&ciency.  ^iiii  ^^i  ia.i  i_i_*i_ 

COWS  on  the  block,  and  then  caused  the  rubbish, 
such  as  brick,  iron,  and  the  like,  to  be  removed,  and  the  Jand 
broken.    He  testified: 

'^I  make  claim  to  ownership  of  Block  6.  I  first  made  claim 
to  ownership  some  5  or  6  years  ago.  I  don 't  know  as  I  have  said 
anything  to  anybody  before  that.  I  just  took  care  of  it  as  my 
very  own  for  more  than  12  years  then.  Nobody  ever  asked  me 
anything  about  it.  During  this  18-year  period,  men  came  and 
said  they  bought  it.  I  always  did  tell  them  it  was  my  own,  and 
that  I  would  keep  it  that  way. '  * 

It  appears  that  there  is  a  highway  along  the  west  side  of 
West  Park  Addition,  containing  this  block;  that  Dennon  had 
title  by  deed  to  94  of  the  lots  in  the  addition,  leased  38  lots  of  one 
Welpton,  and,  in  his  language : 

**A11  the  rest  I  have  squatted  on.  There  are  160  lots  in  the 
addition,  and  the  rest,  besides  the  94  and  39,  I  am  holding.  My 
house  is  on  Block  8.  I  am  holding  the  streets  and  alleys.  Part 
of  them  I  farm,  and  part  is  in  pasture.  There  are  no  streets 
and  alleys  left  open.  I  have  used  Block  6  and  streets  and  alleys 
about  18  years.  *  •  *  There  has  been  man  after  man  come  there 
and  say  that  he  owned  Block  6,  but  I  always  told  them  it  was 
mine.  That  began  5  or  6  years  ago.  •  *  *  I  never  had  Block  6 
fenced  by  itself.  I  took  off  probably  half  a  dozen  loads  of  brick- 
bats, stone,  and  stuff  from  Block  6.  Block  6  was  in  the  thickest 
part  of  it.    This  place  was  used  for  a  good  many  years  for  a 
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dumping  ground.  They  quit  using  it  about  20  years  ago.  I  got 
after  the  police,  and  they  gave  me  signs  to  put  up,  to  *keep  off.' 
I  went  to  farming  it.  I  didn't  know  the  owner  of  Block  6; 
didn't  make  any  inquiry.  I  didn't  ask  anybody's  permission  to 
go  on  there.  I  didn't  inquire  as  to  the  matter  of  streets  or 
bonndaries  of  Block  6." 

Other  evidence  tended  to  corroborate  the  above,  and  to 
prove  the  market  value  of  the  land  in  controversy.  Also,  Sec- 
tion 7564  of  the  Revised  Statutes  of  Nebraska,  1913,  was  in- 
troduced in  evidence,  by  which  **an  action  for  the  recovery  of 
the  title  or  possession  of  lands,  tenements  or  hereditaments, 
or  for  the  foreclosure  of  mortgages  thereon,  can  only  be  brought 
within  ten  years  after  the  cause  of  action  shall  have  accrued." 

Numerous  decisions  of  the  court  of  last  resort  of  that  state 
also  were  introduced,  from  which  it  appears  that  the  doctrine  of 
Ortibe  v.  Wells,  34  Iowa  148,  does  not  obtain  there,  but  that  a 
naked  claim  of  right,  coupled  with  continuous,  open,  and  notori- 
ous possession  for  a  period  of  10  years,  establishes  title  by  adverse 
possession.  Thus  it  was  said,  in  Murray  v.  Bomine,  60  Neb.  94 
(82  N.  W.  318),  with  reference  to  whether  a  defense  of  adverse 
possession  had  been  made  out : 

**We  do  not  deem  it  necessary  to  review  the  evidence,  but 
it  is  sufficient  to  say  that  it  discloses  that  Gillespie,  for  some 
years  prior  to  the  time  he  transferred  possession  to  the  defend- 
ant, was  in  the  actual,  open,  notorious,  and  exclusive  possession 
of  the  land ;  that  in  one  way  or  another  he  occupied  it,  either  by 
herding  cattle  thereon,  or  by  cutting  grass  upon  it  and  fencing 
a  portion  of  the  tract,  and  did  so  adversely  occupy  it  to  the  ex- 
clusion of  all  others.  This  was  certainly  evidence  of  adverse 
possession  sufficient,  if  believed  by  the  jury,  to  establish  a  claim 
of  ownership  in  Qillespie,  although  it  would  not  have  been  in- 
consistent with  his  holding  the  land  under  a  claim  of  a  different 
nature  than  that  of  ownership. ' ' 

To  the  same  effect,  see  City  of  Florence  v.  White,  50  Neb. 
516  (70  N.  W.  50) ;  Lantry  v.  Wolff,  49  Neb.  374  (68  N.  W. 
494) ;  Baty  v.  Elrod,  66  Neb.  735  (92  N.  W.  1032) ;  Brownfield 
V.  Bleekman,  4  Neb.  (Unof.)  443  (94  N.  W.  715).  Though  the 
claim  of  right,  as  appears  from  these  decisions,  may  be  shown  by 
circumstances,  such  as  the  manner  of  the  possession  and  acts 
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and  conduct  of  the  alleged  claimant  with  reference  thereto,  the 
claim  of  right  must  have  existed  throughout  the  period  of  pos- 
session, to  render  it  adverse.  The  basic  element  of  every  ad- 
verse title  is  possession  under  claim  of  right.  As  remarked  in 
Colvin  V.  Republican  Y,  L.  Assn,,  23  Neb.  75  (8  Am.  St.  114)  : 

**The  statute  of  limitations  will  not  run  in  favor  of  an 
occupant  of  real  estate,  unless  the  occupancy  and  possession  are 
adverse  to  the  true  owner,  and  with  the  intent  and  purpose  of 
the  occupant  to  assert  his  ownership  of  the  property.  His  pos- 
session must  be  as  owner  and  adverse  to  every  other  person." 

In  Ryan  v.  City  of  Lincoln,  85  Neb.  539  (123  N.  W.  1021), 
the  decisions  of  that  state  are  reviewed,  and,  after  reciting  the 
facts,  this  conclusion  is  reached: 

*' Those  acts,  in  the  words  of  Judge  Gantt,  *are  presumptive 
evidence  and  evincive  of  intention  to  assert  ownership  over  and 
possession  of  the  property.'  Horhach  v.  Miller,  4  Neb.  31.  If, 
however,  that  presumption  is  met  by  the  sworn  admission  of  the 
occupant  that,  in  exercising  dominion  over  the  land,  he  did  not 
claim  to  own  it,  the  presumption  will  disappear.  It  is  not  essen- 
tial that  the  occupant  accompany  his  possession  with  declara- 
tions of  hostility  toward  the  owner  of  the  fee.  City  of  Florence 
V.  White,  50  Neb.  516.  His  exclusive  occupation  under  a  claim 
of  right  is  sufficient,  ordinarily,  to  establish  an  adverse  posses- 
sion. To  constitute  adverse  possession  there  must  be  a  combina- 
tion of  conduct  and  intent.  If  the  actor  testifies  to  his  inten- 
tion and  purpose  in  performing  his  visible  acts  of  authority  over 
the  property,  and  admits  that  he  did  not  act  under  a  claim  of 
right  or  ownership,  his  testimony  may,  and  as  against  himself 
ought  to,  overcome  the  conclusions  and  presumptions  that  other- 
wise would  have  been  drawn  from  his  conduct.  It  is  presumed 
that  a  man  will  do  that  which  tends  to  his  obvious  advantage, 
if  he  possesses  the  means  to  accomplish  his  purpose.  Of  all 
persons,  the  plaintiff  knew  best  whether  his  poesession  of  the 
tract  in  question  was  under  a  claim  of  right  or  ownership,  and  if 
he  has  failed  to  unequivocally  state  the  fact,  while  a  witness  in 
his  own  behalf  upon  this  subject,  but,  on  the  contrary,  has  ad- 
mitted that  he  held  possession,  trusting  that  he  would  not  be 
disturbed  for  10  years,  and  thereafter  intended  to  assert  title 
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to  the  land,  the  court  will  not  be  justified  in  drawing  inferences 
to  support  a  judgment  in  his  favor." 

The  evidence,  as  we  think,  leaves  no  doubt  that  Dennon  had 
been  in  actual,  open,  peaceable,  notorioijs,  and  exclusive  posses- 
sion of  Block  6  for  more  thaji  15  years.  Was  such  possession 
under  claim  of  right  ?  Prom  this  evidence,  such  a  finding  might 
have  been  made ;  and,  when  considered  in  connection  with  Den- 
non's  assertion  of  his  claim  of  right,  there  can  be  no  other  con- 
clusion than  that  his  possession  was  under  such  claim.  True,  he 
says  that  he  **made  claim  to  ownership  some  5  or  6  years  ago,'' 
but  adds,  showing  that  he. had  reference  to  verbal  assertions  only, 
that: 

**I  don't  know  as*I  have  said  anything  to  anybody  before 
that;  I  just  took  care  of  it  as  my  very  own  for  more  than  12  years 
then.    Nobody  ever  asked  me  anything  about  it." 

This  interpretation  is  confirmed  by  his  testimony  later  on, 
that: 

''There  has  been  man  after  man  come  there  and  claim 
that  he  owned  Block  6,  but  I  always  told  them  it  was  mine.  That 
began  5  or  6  years  ago." 

As  seen,  such  claim  may  be  proven,  under  the  ruling  of  the 
courts  in  Nebraska,  by  circumstantial  evidence;  and,  from  his 
acts  in  clearing  the  land  of  rubbish  and  plowing  it  immediately 
thereafter,  inclosing  it  continually  by  fence,  and  cultivating, 
pasturing,  and  maintaining  the  fences  for  15  years,  and  treating 
it  as  his  own  for  12  of  these  years,  and  from  such  verbal  claims 
as  he  made,  the  only  inference  to  be  drawn  is  that  his  occupancy 
was  under  claim  of  right,  and  the  possession  adverse.  He  was 
never  disturbed  in  his  possession,  paid  taxes  during  the  3  years 
previous  to  the  trial,  and,  according  to  his  undisputed  testi- 
mony, had  been  in  possession  of  and  cared  for  the  property,  for  at 
least  12  years,  as  his  own.  We  are  of  opinion  that,  imder  the 
rules  prevailing  in  Nebraska,  Dennon  held  title  by  adverse  pos- 
session, and  that  the  trial  court  erred  in  dismissing  the  petition. 

The  judgment  is — Reversed, 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Rosa  E.  Guy,  Appellant,  v.  Des  Moines  City  Railway 

Company,  Appellee. 

NEGUGENCE:  Grossing  Tracks  Ahead  of  Approaching  Gar.  The  driver 
of  a  vehicle,  in  driving  upon  a  street  railway  ahead  of  an  approach- 
ing car,  is  not  necessarily  negligent  because  he  did  not  exercise 
infallible  judgment  as  to  the  safety  in  s6  doing.  Becord  held  in- 
sufficient to  show  negligence  per  se  in  plaintiff. 

Stevens,  J.,  dissents. 
Appeal  from  Polk  District  Court. — George  A.  Wilson,  Judge. 

December  14,  1920. 

Rehearing  Denied  April  6,  1921. 

Action  at  law  for  recovery  of  damages.  Directed  verdict 
and  judgment  for  defendant,  and  plaintiff  appeals. — Reversed. 

John  A.  McLennan  and  J.  W.  Wilson,  for  appellant. 
W.  H.  McHenry  and  A.  B.  Hotdand,  for  appellee. 

Weaver,  C.J. — The  plaintiff  lived  a  block  south  and  a  half 
block  west  of  the  intersection  of  West  Grand  Avenue  and  Tenth 
Street  in  the  city  of  Des  Moines.  The  defendant's  street  rail- 
way track  occupies  the  middle  of  Grand  Avenue,  extending 
east  and  west.  Plaintiff  was  the  owner  of  a  Ford  automobile,  and, 
on  the  day  in  question,  with  her  19-year-old  son,  she  drove  the 
auto  out  of  the  alley  at  her  residence  east  to  the  east  side  of 
Tenth  Street,  where  she  turned  north,  intending  to  turn  west 
again  on  the  north  side  of  Grand.  As  she  approached  Grand 
Avenue,  her  view  to  the  west  was  obstructed  by  the  building  or 
buildings  extending  up  to  the  avenue  line,  and  by  another  auto 
which  met  and  passed  her,  going  south.  According  to  her  state- 
ment, she  had  just  reached  the  south  railway  track  when  she 
discovered  a  street  car  approaching  from  the  west,  at  about  the 
alley  midway  between  Tenth  and  Eleventh.     She  was  driving 
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slo^wly,  and  immediately  sought  to  increase  her  speed,  but* had 
not  f uUy  cleared  the  track  when  the  car  collided  with  the  rear 
wheel  of  the  auto,  carrying  or  dragging  the  auto  upon  its  fenders. 
The  car  was  brought  to  a  stop  27  feet  from  the  place  of  collision. 
The  auto  was  badly  wrecked,  and  plaintiff  received  a  broken  arm 
or  shoulder  and  other  bruises  and  injuries.  She  charges  the  de- 
fendant with  negligence  in  operating  the  car  at  a  negligent  rate 
of  speed,  and  with  failure  to  give  proper  signal  or  warning  of  the 
approach  of  the  car  to  the  crossing;  with  employing  an  incom- 
petent motorman ;  and  in  not  bringing  the  car  to  a  stop  in  time 
to  have  avoided  the  collision. 

The  defendant  answers  in  denial,  and  alleges  plaintiff's  con^ 
tributory  negligence. 

There  was  a  jury  trial.  At  the  close  of  the  evidence,  defend- 
ant moved  for  a  directed  verdict  in  its  favor,  on  the  ground  of 
entire  failure  of  evidence  showing  the  defendant  chargeable 
with  negligence,  and  because  it  shows,  as  a  matter  of  law,  that 
plaintiff  was  herself  negligent..  The  motion  was  sustained  by  the 
trial  court,  and  verdict  returned  accordingly.  From  the  judg- 
ment entered  thereon,  plaintiff  appeals. 

I.  There  was  no  evidence  of  the  alleged  incompetence  of 
the  motorman;  and,  in  so  far  as  that  issue  is  concerned,  it  was 
properly  withdrawn  from  the  consideration  of  the  jury. 

II.  Whether  plaintiff  was  entitled  to  go  to  the  jury  upon 
the  other  allegations  of  her  petition  is  a  more  fairly  debatable 
proposition.    The  same  general  rule  defining  the  care  to  be  ob- 
served by  travelers,  drivers,  carriers,  and  motormen  in  the  ex- 
ercise of  their  common  and  equal  right  to  the  use  of  a  public 
crossing  is  applicable,  whether  the  crossing  be  a  comparatively 
open,  unobstructed,  and  unfrequented  intersection,  or  is  located 
in  a  crowded  or  congested  center  of  traffic  and  travel;  but  it 
would  be  rank  folly  to  say  that  the  same  act  or  omission  which 
may  be  justly  denounced  as  negligent  under  one  of  these  condi- 
tions must  also  be  so  regarded  under  the  other.    Reasonable  care 
is  what  is  demanded,  and  what  is  reasonable  depends  on  the  vary- 
ing circumstances  of  the  ease.    It  is  a  matter  of  common  observa- 
tion that  the  driver  of  a  vehicle  rarely  approaches  a  much  fre- 
quented crossing  without  finding  others  approaching  from  his 
right  or  left  or  both.    With  a  swift  glance,  he  notes  their  dis- 
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tance  from  him  and  the  distance  he  must  move  to  accomplish  the 
crossing,  and  if,  in  his  judgment,  he  can  safely  make  it,  he  pro- 
ceeds. It  is  practically  an  instantaneous  mental  operation,  to 
which  his  physical  movement  immediately  responds.  He  cannot 
stop  to  make  minute  examination  or  indulge  in  prolonged  study 
of  the  chances.  To  do  so  would  serve  onljr  to  block  the  street  to 
the  use  and  convenience  of  others.  Ordinarily,  his  judgment 
and  belief  that  he  can  make  it  is  justified  by  the  result ;  but  if 
it  be  otherwise,  and  he  misjudges  the  speed  of  an  approaching 
car,  or  the  driver  of  the  car  fails  to  exercise  the  degree  of  care 
in  its  management  and  control  which  may  reasonably  be  ex- 
pected, and  collision  and  injury  occur,  it  does  not  follow  of 
necessity  that  he  is  chargeable  with  contributory  negligence,  as 
a  matter  of  law.  True,  he  may  take  such  chances  under  circum- 
stances so  clearly  marked  with  recklessness  or  total  want  of  rea- 
sonable care  that  the  court  will  not  entertain  his  complaint 
against  the  car  company;  but  such  contributory  negligence  is 
not  shown  by  the  mere  fact  that,  he  was  mistaken  in  his  judg- 
ment as  to  the  safety  of  the  crossing.  Speaking  directly  upon 
this  subject,  in  Adams  v.  Union  Elec,  Co.,  138  Iowa  487,  489, 
we  said : 

**If  the  driver  observes  a  car  on  the  line  at  such  distance 
that,  in  the  exercise  of  ordinary  prudence,  he  believes  he  can 
safely  cross,  and,  in  undertaking  to  do  so,  a  collision  occurs,  this 
cannot  be  attributed  to  negligence  on  his  part.  Patterson  v. 
Tovmsend,  91  Iowa  725 ;  Ward  v.  Marshalltown  L.  P.  <fe  B,  Co,, 
132  Iowa  579.  As  observed  in  Chauvin  v.  Detroit  United  R,  Co., 
135  Mich.  85  (97  N.  W.  160),  if  one  were  always  chargeable  with 
negligence  for  driving  upon  a  track  when  an  approaching  car  is 
in  sight,  there  are  many  places  which  could  never  be  crossed 
without  fault.  Pedestrians  or  drivers  of  teams  have  as  much 
right  to  the  street  as  the  street  car  company,  and  are  not  re- 
quired to  desist  from  traveling  over  any  part  of  it  because  of 
the  running  of  cars  thereon.  All  exacted  is  that  reasonable 
prudence  with  reference  to  their  operation  be  exercised  by  them 
to  avoid  injury ;  and  when,  in  so  doing,  it  can  be  said  that  they 
reasonably  believe  a  crossing  can  be  made  in  safety,  they  may 
go  over  without  laying  themselves  open  to  the  charge  of  neg- 
ligence." 
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Directly  in  point,  also,  is  Ward  v.  Marshalltown  L.  P.  &  R, 
Co,,  132  Iowa  578,  580.  There,  speaking  by  McClain,  C.  J.,  we 
said: 

"Now,  while  it  has  been  well  said  that  one  about  to  cross 
a  street  car  track  should  take  precaution  for  his  own  safety 
(Beem  v.  Tama  dc  T.  Electric  R.  Co.,  104  Iowa  563;  Metz  v.  St, 
Paul  City  R,  Co,,  88  Minn.  48  [92  N.  W.  502] ),  and  should  not 
rely  upon  nice  calculation  as  to  whether  or  not  he  can  cross  be- 
fore a  moving  car  {McOee  v.  Consolidated  St,  R.  Co,,  102  Mich. 
107  [60  N.  W.  293,  26  L.  R.  A.  300,  47  Am.  St.  507] ;  Terien  v. 
8i.  Pard  City  R,  Co.,  70  Minn.  532  [73  N.  W.  412] ;  Watsfon  v. 
Mound  City  St,  R.  Co,,  133  Mo.  246  [34  S.  W.  573]),  yet  if, 
under  the  circumstances  as  they  appear  to  him,  he  is  justified  in 
believing  that  he  can  cross  the  track  in  safety,  and  he  is,  in  fact, 
injured  by  reason  of  the  improper  speed  at  which  the  car  is 
operated,  we  can  hardly  say  that  his  recovery  should  be  defeated 
by  the  fact  that,  if  he  had  looked  at  the  very  instant  he  came  into 
immediate  proximity  to  the  track,  he  might  have  discovered  his 
danger  and  avoided  it.  Under  such  circumstances,  we  think  the 
question  of  contributory  negligence  is  properly  left  to  the  jury.'' 

So,  also,  in  Powers  v.  Des  Moines  City  R,  Co,,  143  Iowa 
427,  434,  we  again  said : 

**If,  under  the  circumstances  as  they  reasonably  appeared 
to  him,  plaintiff  was  justified  in  thinking  that  he  could  cross  the 
track  in  safety,  and  he  was,  in  fact,  injured  by  reason  of  the 
improper  speed  at  which  the  car  was  operated,  his  right  to  re- 
cover is  not  conclusively  negatived  by  proof  that,  if  he  had 
looked  just  before  coming  into  the  immediate  proximity  of  the 
track,  he  might  have  discovered  his  danger  and  avoided  it." 

In  the  recent  case  of  Seitsinger  v.  Iowa  City  Elec.  R,  Co,, 
181  Iowa  739,  749,  speaking  by  Stevens,  J.,  we  said : 

''Plaintiff  was  required  to  use  ordinary  care  and  prudence 
in  approaching  and  attempting  to  cross  the  track  of  defendant, 
and  such  as  might  be  expected  of  an  average  man  under  like 
circumstances.  He  was  not,  however,  required  to  stop  and  look 
and  listen,  but  only  to  make  reasonable  use  of  his  senses  to  de- 
termine whether  a  car  was  in  such  close  proximity  as  to  render 
an  attempt  by  him  to  cross  the  track  perilous  or  dangerous ;  and, 
if  the  car  in  question  when  he  first  saw  it  was  so  far  away  that 
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he  could  reasonably  believe  he  had  time  to  cross  the  track  in 
safety  before  it  would  reach  that  point,  he  was  not  guilty  of 
negligence,  as  a  matter  of  law,  in  attempting  to  do  so.  Adams 
V,  Union  Electric  Co.,  138  Iowa-  487 ;  Watson  v,  Boone  Electric 
Co.,  163  Iowa  316;  Flannery  v.  Interurhan  R.  Co.,  171  Iowa 
238 ;  Dow  V.  Des  Moines  C.  R.  Co.,  148  Iowa  429.*' 

These  and  other  cases  were  reviewed  and  the  rule  re- 
affirmed in  an  opinion  by  Gaynor,  J.,  in  Flannery  v.  Interurhan 
R.  Co.,  171  Iowa  238.  It  was  also  there  held  competent,  upon 
the  question  of  contributory  negligence,  for  the  plaintiff  to  tes- 
tify that  he  drove  upon  the  crossing  because  he  thought  there 
was  no  danger,  and  believed  he  had  plenty  of  time  to  get  across 
in  safety. 

In  line  with  the  same  authorities,  see  Chaxivin  v.  Detroit  U. 
R.  Co.,  135  Mich.  85  (97  N.  W.  160) ;  McQuisten  v.  Detroit  C.  8. 
R.  Co.,  147  Mich.  67  (110  N.  W.  118) ;  Omaha  St.  R.  Co.  v. 
Mathiesen,  73  Neb.  820  (103  N.  W.  666) ;  Fitzgerald  v.  Omaha 
(&  C.  B.  8.  R.  Co.,  97  Neb.  856  (151  N.  W.  931) ;  Cincinnati  8t. 
R.  Co.  V.  8nell,  54  Ohio  St.  197  (43  N.  E.  207) ;  8mith  v.  Union 
Trunk  Line,  18  Wash.  351  (51  Pac.  400)  ;  8hea  v.  8t.  Paul  City 
R.  Co.,  50  Minn.  395  (52  N.  W.  902) ;  French  v.  Taunton  B.  R. 
Co.,  116  Mass.  537 ;  New  Jersey  E.  R.  Co.  v.  Miller,  59  N.  J.  L. 
423  (36  Atl.  885) ;  Hart  v.  Cedar  Rapids  &  M.  C.  R.  Co.,  109 
Iowa  631;  Bridenstine  v.  Iowa  City  E.  R.  Co.,  181  Iowa  1124; 
Watson  V.  Boone' Electric  Co.,  163  Iowa  316,  320;  Travelers' 
Indem.  Co.  v.  Detroit  U.  R.  Co.,  193  Mich.  375  (159  N.  W.  528). 

Observing  the  rule  illustrated  by  the  cited  cases,  we  think 
it  cannot  be  said,  as  a  matter  of  law,  that  plaintiff  in  this  ease 
is  chargeable  with  contributory  negligence.  It  is  true  that,  when 
she  reached  the  point  at  or  very  near  the  south  track  where  she 
had  an  obstructed  view  to  the  west,  she  saw  the  car  at  the  alley 
between  Tenth  and  Eleventh  Streets.  The  distance  was  at  least 
a  half  block,  plus  half  the  width  of  Tenth  Street.  Moreover, 
the  stopping  place  at  this  intersection  for  cars  moving  east  was 
on  the  west  side  of  Tenth,  and,  even  if  this  car  did  not  make 
the  stop,  it  was  the  bounden  duty  of  the  motorman  to  approach 
it  with  his  car  under  control,  keeping  due  lookout  for  the  safety 
of  persons  using  or  approaching  the  crossing  {Engvall  v.  Des 
Moines  City  R.  Co.,  145  Iowa  560;  Bremer  v.  8t.  Paul  City  B. 
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Co.,  107  Minn.  326  [120  N.  W.  382]) ;  and  while,  of  course,  the 
plaintiff  was  not  released  from  the  duty  to  make  use  of  her  own 
faculties,  it  is  nevertheless  true  that  she  was  entitled  to  place 
some  degree  of  reliance  upon  the  performance  of  his  duty  by 
the  motomeer.  Indeed,  the  faith  or  assurance  entertained  by 
all  persons  thronging  these  intersections  that  each  will  exercise 
his  common  right  with  due  regard  to  the  rules  of  care  which  the 
law  imposes  for  the  protection  of  others  is  all  which  keeps  these 
cross-currents  from  becoming  the  occasion  of  perennial  disaster ; 
and  such  fact  is  not  to  be  lost  sight  of  in  passing  upon  questions 
of  contributory  negligence. 

In  view  of  the  law  as  settled  in  this  jurisdiction  and  having 
practically  universal  recognition  elsewhere,  we  cannot  say,  as  a 
matter  of  law,  that,  when  plaintiff  came  to  the  railway  track  and 
saw  the  defendant's  car  at  the  alley  between  Tenth  and  Eleventh 
Streets,  with  the  usual  stopping  place  for  cars  and  a  street  in- 
tersection intervening  between  her  and  such  car,  she  could  not, 
as  a  reasonably  prudent  person,  believe  it  safe  to  proceed  and 
complete  her  crossing  without  waiting  for  the  car  to  pass.  If  the 
question  had  been  submitted  to  the  jury  and  a  verdict  had  been 
returned  in  her  favor,  we  are  quite  clear  that  it  could  not  have 
been  set  aside  as  being  without  support  in  the  evidence. 

It  is  argued,  however,  that  there  is  no  evidence  of  negli- 
gence on  defendant's  part,  and  especially  that  there  is  no  testi- 
mony showing  undue  speed  of  the  car.  The  record  does  not 
bear  out  the  contention.  It  is  true  that  no  witness  undertakes 
to  estimate  the  speed  in  figures.  Several  witnesses  were  inter- 
rogated on  the  subject,  and  most  of  them  answered  somewhat 
vaguely,  that  the  car  was  going  **fast,"  or  at  a  ** rapid"  rate, 
or  *'good  click,"  or  at  a  ** right  speed,"  or  ** moving  rapidly." 
One  witness  does  say  that  he  has  observed  the  speed  of  street 
ears,  and  that  this  was  going  more  rapidly  than  the  average. 
Now,  it  may  be  admitted  that  this  alone  is  not  very  satisfactory, 
but  we  are  not  certain  that  it  is  not  of  equal  value  with  the 
random  estimates  of  ** miles  per  hour"  with  which  courts  and 
juries  are  ordinarily  favored  in  this  class  of  cases.  But  this  is 
not  all  the  testimony  having  proper  bearing  on  the  question. 
If  it  be  true,  as  plaintiff  testifies, — and,  for  the  purpose  of  the 
point  made,  it  must  be  taken  as  true, — that,  when  she  discovered 
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the  car  at  the  alley  a  half  block  and  half  a  street  to  the  west, 
she  immediately  increased  her  speed  to  make  it,  but  was  struck 
before  she  could  complete  the  clearance,  it  indicates  that  de- 
fendant's car  covered  the  whole  distance  between  them  before 
the  auto  had  moved  more  than  about  its  own  length,  and  this 
is  a  fact  having  significant  bearing  upon  the  rate  of  the  car's 
movement.  Still  further,  crediting  the  motorman  with  the  or- 
dinary impulses  of  humanity  and  prudence,  it  may  fairly  be 
presumed  that,  before  the  actual  collision  occurred,  he  was  mak- 
ing effort  to  stop  or  check  his  car ;  yet  the  record  shows  that  it 
struck  the  auto  with  such  force  as  to  break  it  up  badly,  and  to 
carry  or  drag  the  wreck  a  distance  of  27  feet  before  coming  to  a 
stop.  Under  all  the  evidence,  the  jury  might  well  find  that  the 
car  was  being  operated  at  a  negligent  rate  of  speed.  To  say  the 
least,  it  is  fairly  demonstrated  that  the  motorman  did  not  have 
the  car  under  control,  in  approaching  and  passing  the  crossing, 
as  the  law  required.  It  follows  of  necessity  that  the  court  erred 
in  directing  a  verdict  for  defendant.  There  must  be  a  new 
trial. — Reversed  and  remanded, 

liADD,  Evans,  and  Preston,  JJ.,  concur. 
Stevens,  J.,  dissents. 


John  P.  Hornisii,  Appellee,  v.  Lilian  McConnell  et  al.. 

Appellants. 

ATTORNEY  AND  CLIENT:     Contract  for  Employmeiit— Proof.     Evi* 

1  dence  held  to  afford  ample  proof  of  the  employment  of  an  attorney 
to  collect  a  note  against  a  resident  of  a  foreign  state,  of  the  employ- 
ment by  such  attorney  of  associate  counsel,  of  the  securing  of  se- 
curity for  such  payment  on  a  contingent  basis,  and  of  the  client's 
acquiescence  therein. 

APPEAL  AND  ERROR:     Reservation  of  Grounds — ^InsufAcient  Record. 

2  A  record  showing  (1)  objections  to  the  competency  of  a  witness, 
with  rulings  reserved,  and  (2)  objections  to  incompetent  testimony, 
without  any  ruling  thereon,  presents  nothing  for  appellate  review. 

APPEAL  AND  ERROR:     Harmless  Error — Judgment  Supported  With- 

3  out  Incompetent  Testimony.  The  reception,  in  an  equity  cause 
against  an  administrator,  of  testimony  of  an  interested  party  as  to 


Apr.,  1921] 


HORNISH  V.  McCONNELL. 


309 


personal  transactions  with  a  deceased  party,  is  harmless  when,  by 
exelading  all  such  testimony,  enough  competent  testimony  remains 
to  amply  sustain  the  judgment  of  the  court. 

ATTORNEY  Ain>  OUEKT:  Equity  (?)  or  Probate  (7)  to  Enforce 
4  Claim.  An  attorney  whose  sole  security  for  the  payment  of  his 
services  is  a  financial  obligation  belonging  to  the  client,  and  left 
in  his  possession  for  the  purpose  of  making  such  security  effective, 
is  under  no  obligation  to  file  his  claim  in  probate  against  the  estate 
of  the  deceased  client,  but  may  proceed  in  equity  against  the  rival 
claimants  to  the  obligation,  and  have  his  claim  adjudicated. 

Appeal  from  Lee  District  Court, — ^W.  S.  Hamilton,  Judge. 


April  6,  1921. 

Action  to  recover  upon  contract  for  services  rendered  by 
the  plaintiff.  The  facts  are  sufficiently  stated  in  the  opinion. 
There  was  a  judgment  for  the  plaintiff,  and  defendants  appeal. — 
Affirmed. 

a 

William  C.  Howell,  for  appellants. 
John  P.  Hornish,  for  appellee. 

Weaver,  J. — In  the  year  1896,  one  Mary  W.  Brown,  now 
deceased,   held  a  promissory  note   for  the  sum   of   $1,921.25 
against  H.  N^Bostwiek.     The  note  was  past  due  and  unpaid. 
1.  Ai-ToamT  AND    ^^  *^®  ^^^  named,  the  plaintiff  herein  was  an 
S»c?7or?m-       attorney  at  law,   practicing  his  profession   at 
pioTment:  proof.  Keokuk,  lowa.    On  May  4,  1896,  Mrs.  Brown 
placed  the  note  in  the  hands  of  plaintiff  for  collection,  taking 
his  receipt  therefor.     While  the  evidence  in  some  respects  is 
meager,  it  is  fairly  inferable  therefrom  that  the  debtor,  Bost- 
wick,  was  then  a  resident  of  Colorado,  but  was  without  assets 
which  could  be  subjected  to  the  payment  of  the  debt.     Corre- 
spondence was  opened  between  the  plaintiff  and  the  firm  of 
Black  &  Catlin,  Colorado  attorneys,  concerning  the  collection 
of  the  note,  and  the  paper  was  forwarded  to  the  latter  for  that 
purpose,  in  response  to  a  proposition  made  by  them  to  collect  it, 
if  practicable,  three  fifths  of  such  collection  to  belong  to  Brown, 
and  the  other  two  fifths  to  be  equally  divided  between  Black  & 
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Catlin,  as  a  firm,  and  the  plaintiff,  for  their  services.  Bost- 
wiek*s  life  had  been  insured  in  the  Connectiout  Mutual  Com- 
pany for  the  sum  of  $7,000,  payable  to  H.  Shirley  Bostwick 
and  Eudora  A.  Badger.  On  November  23,  1896,  Black  &  Catlin 
obtained  the  written  agreement  of  Bostwick  and  the  beneficiaries 
of  said  insurance  that  Bostwick  would  keep  up  the  premiums 
accruing  thereon  during  the  remainder  of  his  life,  and  that,  at 
his  death,  $2,000  of  the  moneys  realized  upon  said  policy  should 
be  paid  to  Mrs.  Brown  upon  the  note  above  mentioned,  and  the 
unpaid  remainder  should  stand  as  a  charge  against  the  maker's 
estate.  This  agreement  was  made  upon  consideration  that  Mrs. 
Brown  should  not,  during  Bostwick  *s  life,  undertake  to  enforce 
payment  of  the  latter  *s  debt.  To  effect  this  purpose,  the  bene- 
ficiaries of  the  policy  delivered  to  Black  &  Catlin  an  assignment 
thereof,  to  the  extent  of  $2,000.  This  agreement  and  assignment 
were  put  in  evidence  on  the  trial,  and  it  bears  upon  its  face 
Brown's  written  acceptance  of  its  terms.  Bostwick  died  January 
15,  1919,  and  shortly  thereafter.  Black  &  Catlin  assigned  their 
claims  under  said  contracts  to  the  plaintiff,  Hornish.  Mary  W. 
Brown  died  testate  in  1905,  and  the  defendant  herein,  Lillian 
McConnell,  is  the  executrix  of  her  will  and  trustee  of  her  estate. 
The  insurance  company  has  paid  the  amount  of  the  Bostwick 
policy  into  court,  to  be  paid  over  to  the  party  or  parties  to  whom 
the  court  shall  find  that  it  properly  belongs.  The  trial  court 
found  and  adjudged  that  plaintiff  was  entitled  1^  receive  from 
said  insurance  fund  the  sum  of  $800. 

Appellant,  in  argument,  insists  that  the  judgment  below  is 
wholly  without  support  in  the  evidence.  In  this  view  of  the 
record  we  cannot  concur.  It  appears  without  substantial  dis- 
pute that  Mary  Brown  employed  plaintiff  as  her  attorney  to 
collect  the  Bostwick  note.  To  say  nothing  of  other  testimony 
to  this  fact,  the  defendant,  as  executrix  or  trustee  of  the  Brown 
estate,  produced  on  the  trial  the  receipt  given  by  plaintiff  in 
evidence  of  that  transaction,  and,  in  her  inventory  of  the  estate, 
the  executrix  describes  the  note  as  being  in  the  plaintiff's  hands, 
and  secured  to  the  extent  of  $2,000  by  assignment  of  insurance 
policy.  That  the  plaintiff  associated  with  him  in  making  such 
collection  the  Colorado  attorneys,  Black  &  Catlin,  is  also  clearly 
and   indisputably   shown ;   and,   pursuant   to  such   association, 
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Black  &  Catlin  obtained  an  assignment  of  the  Bostwick  life  in- 
surance policy,  to  secure  the  payment  therefrom  of  the  sum  of 
$2,000  upon  the  note  at  Bostwick's  death.  That  this  agreement 
or  assignment  was  authorized  or  ratified  by  Mary  Brown  is 
shown  by  her  written  consent,  indorsed  thereon,  as  well  as  by 
her  subsequent  conduct  in  leaving  the  papers  in  the  hands  of 
her  said  attorneys  until  Bostwick's  death,  more  than  20  years 
later. 

There  is  no  suggestion  or  pretense  on  appellant's  part  that, 
as  a  matter  of  fact,  plaintiff  was  not  employed  by  Brown  to 
collect  this  note,  or  that  Black  &  Catlin  were  not  associated  with 
him  in  attending  to  that  business,  or  that  the  security  for  the 
payment  of  the  note  to  the  extent  of  $2,000  was  not  obtained 
by  their  effort,  or  that  such  security  has  not  been  realized  upon 
tx>  that  full  amount  in  the  deposit  now  in  the  hands  of  the  court 
for  distribution  to  the  party  or  parties  to  whom  it  justly  and 
equitably  belongs.  There  is  no  pretense  that  these  services  have 
ever  been  paid  for  or  in  any  manner  compensated.  By  assign- 
ment to  him  of  Black  &  Catlin 's  claim,  plaintiff  is  entitled  to 
payment  for  all  the  services  of  counsel  in  that  behalf,  and  it 
woidd  ill  become  a  court  of  law  or  equity  to  hold  that  he  is 
remediless. 

But  it  is  insisted  that  there  is  no  competent  evidence  that 
Mary  Brown  ever  consented  to  payment  of  a  collection  fee  of 
two  fifths  of  the  simi  recovered,  and  there  is  no  claim  or  proof 
on  the  theory  of  a  quantum  meruit.  It  is  shown  that,  in  the  pre- 
liminary correspondence  which  resulted  in  the  employment  of 
the  services  of  Black  &  Catlin,  they  wrote  to  plaintiff,  on  April 
27,  1896,  that  they  would  be  willing  to  take  hold  of  the  matter 
'^on  this  basis:  the  owner  of  the  note  to  get  three  fifths  of  what- 
ever is  realized,  you  one  fifth,  we  one  fifth;"  and  that,  in  re- 
sponse to  this  proposition,  the  note  was  forwarded  to  them.  It 
is  true  that  no  witness  testifies  to  the  express  knowledge  by 
Brown  of  this  understanding,  or  to  her  express  consent  thereto. 
It  does  sufficiently  appear  that  she  knew  that  Bostwick  lived 
in  a  distant  state,  and  must  have  known  that  plaintiff  was  acting 
in  conjunction  with  counsel  in  that  jurisdiction  in  bringing 
about  the  arrangement  which  she' approved,  for  taking  an  as- 
signment as  security  to  the  extent  of  $2,000,  and  postponing 
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the  enforcement  of  the  obligation  until  Bostwick's  death.  There 
is  not  the  slightest  reason  indicated  for  a  suspicion  that,  in  ap- 
proving and  accepting  this  plan  of  settlement,  Brown  waS  de- 
ceived or  misled  by  her  counsel,  or  that  they  withheld  or  sup- 
pressed any  of  the  facts  connected  with  it.  In  the  absence  of 
any  charge  or  proof  of  fraud,  the  presumption  of  good  faith 
must  obtain.  Knowing,  as  she  must  have  known,  that  plaintiff, 
as  her  local  representative,  must,  or  at  least  might,  properly 
enlist  the  services  of  other  counsel  in  Colorado,  she  impliedly 
authorized  him  to  employ  such  assistanee  on  such  reasonable 
terms  as  he  found  necessary  to  accomplish  the  end  for  which 
she  engaged  his  services.  That  she  did  know  that  plaintiff  em- 
ployed Black  &  Catlin  for  this  purpose  cannot  be  doubted ;  and, 
if  there  be  any  reason  why  she  did  not  become  bound  by  the 
terms  of  such  employment,  it  does  not  appear  in  the  record.  If 
she  were  now  living,  and  defending  against  this  claim,  it  would 
be  incumbent  on  her,  upon  the  showing  here  made,  to  plead  and 
prove  affirmatively  some  fact  or  facts  relieving  her  from  the 
obligation  so  entered  into  in  her  behalf;  and  the  executrix  or 
trustee  of  her  estate  cannot  assert  any  defense  which  would  not 
have  been  available  to  her,  were  she  living  and  in  court. 

There  is,  however,  testimony  of  a  direct  character  tending 
to  show  that  she  did  know  of  the  terms  of  the  agreement  with 
Black  &  Catlin.    This  testimony  is  challenged  by  the  defendant 

because  of  the  alleged  incompetency  of  the  wit- 
*  bebob:  reserva-    ncss ;  and  that  the  situation  may  be  made  dear, 

tion  of  grounds:  ^  .       .%  -i  -x  •       ^i  ^ 

insufficient  rec-  wc  tum  to  the  rccord  as  it  appears  m  the  ab- 
stract. Plaintiff,  being  duly  sworn  as  a  witness, 
was  asked:  '*Q.  State  whether  you  ever  saw  her  [Brown]  in 
your  office  on  or  about  May,  1896."  To  this  inquiry  defendant 
objected  that  the  witness  was  incompetent,  under  the  statute,  to 
testify  to  any  transaction  or  communication  between  himself  and 
the  deceased.  Upon  this  objection,  the  court  reserved  its  ruling, 
and  the  witness  answered,  **Yes.''  Then  followed:  **Q.  At 
that  time,  state  whether  you  saw  any  papers  in  her  possession, 
and  if  so,  what  they  were."  Same  objection  as  last,  and  same 
ruling  and  exception.    The  witness  answered : 

*'I  saw  in  her  possession  letter  of  April  27, 1896,  written  by- 
Black  &  Catlin  to  John  P.  Homish.    I  also  saw  in  her  possession 
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letter  written  by  John  P.  Hornish  to  Black  &  Catlin.    She  held 
the  same,  as  if  reading  both  letters." 

Thereupon,  defendant  moved  to  strike  the  answer,  because 
the  witness  is  incompetent  to  testify  to  a  personal  transaction  be- 
tween himself  and  the  deceased.  This  motion  does  not  appear  to 
have  been  ruled  upon,  nor  does  it  appear  that  the  rulings  **  re- 
served" by  the  court  were,  in  fact,  called  for  or  entered  of  record. 
Whatever  may  be  thought  of  the  competency  of  the  plaintiff  as  a 
witness,  the  record  in  this  respect  discloses  no  ground  for  a  re- 
versal of  the  judgment  appealed  from.  In  the  first  place,  it  is 
doubtful  if  there  is  shown  any  ruling  to  which  exception  can  be 
taken  on  appeal.  The  court  reserved  its  ruling,  at  the  time  ob- 
3.  appiai.  and  jection  was  made,  and  was  not  thereafter  re- 
SS^en^rtndg-  Q^estcd  to  Tulc.  Morcovcr,  even  if  there  was 
^out^ui^^^  error  in  this  respect,  the  action  having  been 
tent  testimony,  brought  and  tried  as  being  in  equity,  the  judg- 
ment may  still  stand  if,  without  sueh  evidence,  it  has  sufiBicient 
support  in  the  record;  and  that  .such  is  the  case  we  are  fully 
satisfied. 

In  his  petition,  plaintiff,  having  alleged  the  facts  on  which 
he  relies  for  a  recovery,  asserts  that,  by  reason  thereof,  he  ac- 
quired an  interest  in  or  lien  upon  the  Bostwick  insurance  to 

the  extent  of  two  fifths  of  the  sum  of  $2,000, 
oliemt:  equity  which  he  asks  the  court  to  establish  and  confirm, 
(t)  to  ttQforce     Appellant    argues    that    plaintiff,    not    having 

stated  facts  showing  him  entitled  to  a  statutory 
'attorney's  lien,  is  not  entitled  to  a  lien  of  any  kind ;  and  that  his 
only  remedy,  if  any,  is  to  file  his  demand  with  the  defendant 
as  an  ordinary  claim  against  the  Brown  estate,  and  pursue  the 
usual  course  for  the  establishment  of  claims  in  probate.  This 
objection  relates  to  matters  and  methods  of  procedure,  rather 
than  to  the  merits  of  the  case.  It  appears,  however,  that  Brown 
died  in  1905,  and  it  is  to  be  presumed  that  her  estate  had  been 
fully  administered  before  the  death  of  Bostwick,  and  it  was 
not  until  the  latter  event  that  plaintiff  acquired  a  right  to  de- 
mand payment;  and  indeed,  not  until  then  could  it  be  known 
that  he  would  ever  be  entitled  to  make  such  demand.  His  right 
to  compensation  was  limited  to  a  fractional  part  of  the  insur- 
ance, if  the  same  was  finally  realized ;  but  if  the  insurance  had 
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been  forfeited  or  lost,  the  Brown  estate  owed  him  nothing.  His 
sole  reliance  was  upon  the  interest  he  had  acquired  in  the  se- 
curity obtained.  He  had  no  enforcible  claim  against  the  Brown 
estate,  as  such.  We  think  it  immaterial  to  consider  whether, 
upon  the  facts  shown,  the  plaintiff  becafne  technically  the  owner 
of  a  fractional  interest  in  the  policy.  Indeed,  it  may  be  conceded 
that  he  did  not;  but,  when  he  procured  the  assignment  of  the 
insurance  policy  to  the  extent  of  $2,000  for  the  benefit  of  Brown, 
out  of  which  fund  he  and  his  associates  were  to  receive  a  two- 
fifths  part  as  their  compensation,  and  when  the  note  so  secured 
and  the  policy  so  assigned  were  left  in  his  hands,  to  await  the 
maturity  and  collection  of  the  insurance,  he  did  acquire  posses- 
sion, coupled  with  an  equitable  interest  in  said  note  and  security 
to  the  extent  necessary  to  enforce  collection  of  his  claim.  Hav- 
ing rightful  possession  of  the  note  and  of  the  policy  securing  it, 
he  was  under  no  obligation  to  surrender  them  to  the  executrix 
or  trustee,  except  upon  pajnnent  of  his  just  compensation ;  and, 
when  he  brought  defendant  and  the  insurance  company  into 
court  to  have  their  several  rights,  obligations,  and  equities  de- 
termined and  adjusted,  and  the  money  was  paid  into  court,  an 
objection  that  he  should  have  presented  his  demand  as  a  claim 
in  the  probate  of  the  Brown  estate  is  without  merit. 

Defendant  also  sets  up  the  claim  that,  before  beginning 
this  action,  plaintiff  had  instituted  vexatious  suits  in  the  state 
of  Colorado  against  the  defendant  and  the  insurance  company, 
upon  the  cause  or  causes  of  action,  and  that  by  this  conduct  he 
is  estopped  to  maintain  the  present  action.  We  find  no  element 
of  estoppel  in  this  plea,  and  the  trial  court  did  not  err  in  so 
holding. 

The  decree  entered  below  establishes  the  plaintiff's  right 
to  receive  the  sum  of  $800  from  the  insurance  moneys  paid  into 
court,  and  provides  that,  after  paying  said  sum  and  the  costs 
of  the  case,  the  remainder  be  turned  over  to  the  defendant.  If 
the  action  may  be  treated  as  at  law,  there  is  no  error  in  the 
record  to  the  appellant's  prejudice;  or,  if  the  issues  be  regarded 
as  invoking  the  equitable  powers  of  the  court,  there  is  nothing 
in  the  rulings  on  the  trial  or  in  the  terms  of  the  decree  entered 
of  which  the  appellant  can  reasonably  complain. — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  J  J.,  concur. 
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In  Re  Estate  op  Andrew  Frederickson. 

Akxa  Holmes,  Appellee,  v.  Howard  E.  Kittell,  Administrator, 

Appellant. 

EJLBCUTOS8  AND  ADMINI8TBATOR8:     OlAimB— Family  Services.  In 

1  an  action  against  an  estate  to  recover  for  services,  it  is  not  neces- 
sarily reversible  error,  in  defining  the  term  "family,"  to  instruct 
that  the  relation  existing  between  such  persons  must  be  of  a  per- 
manent and  domestie  character. 

TBIAIi:    Instmctioiis — ^Waiver  of  Bight  to  Spedflc  Charge.    Instructions 

2  eorrect  as  far  as  they  go  are  sufficient,  in  the  absence  of  a  request 
for  more  elaboration. 

jsvjxiBKOE:    Borden  of  Proof.    In  an  action  against  an  estate  to  re- 

3  cover  for  services  rendered,  the  burden  rests  on  contestant  to  prove 
that  the  services  were  gratuitous. 

Appeal  from  Shelby  District  Court. — Earl  Peters,  Judge. 


April  6,  1921. 

Action  by  claimant,  appellee,  to  establish  claim  against  the 
estate  of  Andrew  Frederickson,  deceased,  for  her  services  in  the 
family  of  Frederickson,  in  caring  for  Frederickson  and  his  wife, 
and  performing  household  work.  Trial  to  a  jury.  Verdict  was 
rendered  in  favor  of  claimant.  Defendant  administrator  ap- 
peals.— Affirmed. 

V.  H.  Byers,  for  appellant. 
Edward  8.  White,  for  appellee. 

Arthur,  J. — Claimant,  appellee,  is  the  daughter  of  deced- 
ent's wife,  and  stepdaughter  of  decedent,  Frederickson.  De- 
cedent and  claimant's  mother  were  married  more  than  50  years 
ago,  when  claimant  was  a  child  5  or  6  years  old.  Claimant  re- 
mained in  the  home  of  her  stepfather  and  her  mother  until  she 
was  11  years  old.  She  then  went  out  of  their  home  and  forth 
to  work.    Occasionally  she  visited  in  her  stepfather 's  home,  but 
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never  afterwards  returned  to  them  and  made  her  home  with 
them  as  a  member  of  the  family,  unless,  as  contended  by  appel- 
lant, she  became  and  was  a  member  of  the  Frederickson  family 
during  the  time  for  which  she  claims  for  services  in  this  action. 

Claimant  was  married  when  she  was  19  years  old,  to  a  man 
by  the  name  of  Keldgord,  with  whom  she  lived  for  12  or  13 
years,  and  by  whom  she  had  4  children.  Following  this  period 
of  12  or  13  years,  she  lived  and  worked  in  Harlan,  Iowa,  and  in 
Omaha,  Nebraska,  at  which  places  she  maintained  a  home  for 
herself  and  her  children.  Following  that,  she  lived  alone  for 
some  time  in  Harlan  in  her  own  home,  and  in  1906,  married 
Holmes,  with  whom  she  lived  3  or  4  years.  After  that,  she 
worked  in  Omaha,  and  for  a  time  in  New  York  state,  for  a 
woman  with  whom  she  went  from  Omaha.  She  worked  in  fam- 
ilies for  various  other  persons,  when  she  was  not  staying  with 
her  children,  who  had  by  that  time  grown  up.  Hers  was.  a  sort 
of  roaming  life.  She  seems  to  have  had,  after  her  marital  rela- 
tions ceased,  employment  of  some  kind,  and  occasionally  spent 
some  time  with  her  children  and  other  relatives  and  friends,  but 
at  no  time  returned  to  her  stepfather's  home,  except  for  a  brief 
visit. 

About  February  1,  1913,  claimant  went  to  the  home  of  her 
parents,  and  remained  there  until  March  20th  of  the  same  year, 
and  then  left  there,  being  in  Canada  for  a  while,  and  then 
going  to  the  home  of  her  daughter  in  Omaha,  where  she  re- 
mained for  some  time.  From  there  she  went  to  California,  where 
she  had  a  married  son  and  another  son  and  daughter,  where  she 
remained  for  some  time.  About  the  1st  of  January,  1916,  she 
returned  to  Harlan,  Iowa.  After  remaining  over  night  with  her 
sister,  she  went  into  and  stayed  in  the  Frederickson  home  until 
March  20,  1916,  which  is  the  first  period  of  time  for  which  serv- 
ices are  claimed  in  this  action.  She  then  went  to  Omaha,  and 
lived  with  her  son  until  late  in  the  fall  of  1916,  returning  to 
Harlan  in  January,  1917.  She  went  to  her  sister's  home,  where 
the  Frederickson  old  folks  were  living,  and  had  been  for  a  few 
weeks.  After  a  few  days,  the  old  folks  returned  to  their  own 
home,  claimant  wath  them.  This  was  about  March  1,  1917,  and 
marks  the  commencement  of  the  last  period  for  which  claimant 
asks  compensation. 
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Involved  in  this  action,  then,  is  the  claim  of  Mrs.  Anna 
Holmes  for  household  services  and  care  and  nursing  rendered 
to  Andrew  Frederickson  and  his  wife  for  a  period  of  11  weeks, 
beginning  January  1, 1916,  and  ending  March  21, 1916,  and  such 
services  for  a  period  of  451^  weeks,'  beginning  March  1,  1917, 
and  ending  January  19,  1918.  Plaintiff's  claim  was  based  upon 
an  implied  contract  -to  pay  for  her  services  during  the  two 
periods  above  mentioned. 

Appellant's  resistance  to  the  claim  was:  (1)  That  claim- 
ant, having  no  home  of  her  own,  and  being  the  stepdaughter  of 
deceased  and  the  daughter  of  the  wife  of  deceased,  came  to  live 
in  the  home  of  her  stepfather  and  her  mother,  without  expecta- 
tion of  compensation,  for  the  purpose  of  having  a  home  for  her- 
self, and  that  such  services  as  she  performed,  if  any,  were  in 
consideration  for  having  a  home,  and  were  gratuitous.  (2) 
That  the  services  performed  by  claimant,  if  any,  were  performed 
in  the  hope  and  expectation  of  a  bequest  from  deceased  in  his 
will,  and  not  with  the  expectation  of  compensation  during  the 
life  of  Frederickson.  (3)  That  H.  P.  Dowling,  as  tempor|iry 
guardian  of  deceased,  sought  a  settlement  with  claimant  for  her 
work  in  the  home  of  Frederickson,  at  the  time  she  was  leaving 
the  Frederickson  home  in  January,  1918 ;  and  that  claimant  told 
Dowling  that  nothing  was  due  her ;  and  that,  shortly  thereafter, 
she  aLso  stated  to  Howard  E.  Kittell,  who  had  been  appointed 
^ardian  to  succeed  Dowling,  that  she  was  not  expecting  any- 
thing and  would  not  take  anything ;  that,  based  on  such  state- 
ments of  claimant  to  Dowling  and  Kittell,  the  services  of  claim- 
ant, if  any  rendered,  were  gratuitous. 

Appellant  assigns  as  error  the  overruling  of  his  motion  to 
direct  a  verdict  in  his  favor  at  the  close  of  plaintiff's  testimony, 
and  also  assigns  as  error  the  overruling  of  his  motion  to  direct 
a  verdict  in  his  favor  at  the  close  of  all  the  testimony.  The  mo- 
tions were  based  on  substantially  the  same  ground. 

Appellant  urged  that,  as  a  matter  of  law  and  conclusion  of 
fact,  claimant  was  a  member  of  decedent's  family.  This  was  the 
major  issue  involved  in  the  motions.  An  examination  of  the 
evidence  is  necessary,  to  pass  upon  these  assignments.  Appel- 
lant insists  that  it  appears  from  claimant's  own  testimony  that 
she  was  a  member  of  decedent's  family  at  the  time  she  rendered 
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the  services  for  which  she  claims,  because  it  appeared  that  she 
was  the  stepdaughter  of  decedent,  and  the  daughter  of  decedent's 
wife,  and  that,  during  her  alleged  service,  she  lived  in  the  Fred- 
erickson  home,  and  took  part  in  the  home,  lodging  and  boarding 
there ;  and  that,  since  she  was  a  member  of  the  family,  it  is  pre- 
sumed, as  a  matter  of  law,  that  such  services  as  were  performed 
by  plaintiff,  living  in  the  home,  were  gratuitous,  and  without 
any  expectation  of  compensation  on  her  part,  or  expectation  or 
implied  promise  to  pay  on  the  part  of  the  decedent;  that  the 
burden  of  overcoming  this  legal  presumption  was  upon  the  claim- 
ant ;  and  that  such  presumption  can  only  be  overcome  by  a  show- 
ing of  an  express  contract,  or  facts  and  circumstances  outside  of 
and  in  addition  to  the  mere  performance  of  services,  from  which 
it  can  be  inferred  that  there  was  an  agreement  and  expectation 
on  the  part  of  decedent  to  pay,  and  on  claimant's  part  to  re- 
ceive compensation. 

Dowling  and  Kittell  testified  that,  when  they  were  acting 
as  guardians  of  decedent,  claimant  told  them  that  nothing  was 
due  her,  and  that  she  was  expecting  no  compensation  for  her 
work.  McNaughton  testifies  that,  when  he,  as  sheriff,  was  in  the 
Frederickson  home,  serving  notice  of  garnishment  on  Frederick- 
son,  under  an  execution  against  claimant,  Frederickson  and 
claimant  both  told  him  that  nothing  was  owing  from  Frederick- 
son  to  claimant.  McNaughton  also  testified  that  claimant  said 
she  did  not  expect  anything  for  her  services. 

Claimant  testified  that  Kittell,  when  he  was  guardian  of 
decedent,  said  something  to  her  about  pay,  and  she  told  him  that, 
if  there  was  anything  left  when  the  old  folks  got  through,  then 
it  was  time  enough  for  her  to  get  her  pay.  Complainant  further 
testified,  on  cross-examination : 

**  While  I  was  in  the  home  of  Andrew  Frederickson  in  1916, 
I  asked  him  to  pay  me  for  my  services.    He  never  paid  me." 

Mrs.  James  Madison  testified  that  Andrew  Frederickson 
told  her,  some  time  in  1917:  **I  pay  Christina  (claimant)  for 
her  work. ' ' 

It  appears  from  the  testimony  of  several  witnesses,  among 
them  three  doctors,  who  had  occasion  to  be  in  the  Frederick- 
son  home  to  doctor  the  old  folks,  that  claimant  did  the  housework 
and  took  care  of  the  old  folks. 
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Ida  Rold  testified  that  she  saw  Mrs.  Holmes  cooking  the 
meals,  setting  the  table,  washing  and  combing  her  mother's  hair, 
making  the  beds,  changing  the  clothing  of  the  old  people,  wash- 
ing their  bed  linen,  giving  them  baths,  fixing  food  for  her  mother, 
cutting  up  her  meat,  arranging  her  chair  at  the  table,  helping 
her  to  the  table,  helping  her  away  from  the  table,  nursing  both 
of  them  when  they  were  in  bed,  giving  them  their  medicine, 
heating  irons,  and  preparing  hot  water  bottles. 

It  appears,  if  not  without  dispute,  conclusively,  that  claim- 
ant performed  the  household  work  while  she  was  in  the  Pred- 
erickson home,  and  also  acted  as  nurse  for  these  two  old  people. 
There  was  no  one  else  there  doing  work  while  she  was  there. 
Her  stepfather  was  about  80  years  old,  and  her  mother  about  90. 
Both  of  them  were  ill  a  great  portion  of  the  time. 

As  hereinbefore  stated,  plaintiff  left  the  home  of  her  step- 
father and  her  mother  when  she  was  a  mere  child,  and  went  out 
to  work,  and  never  came  back  into  the  family  to  live  therein  as 
a  member  of  the  family,  unless  it  was  at  the  time  she  was  in  the 
Prederickson  home  during  the  time  she  rendered  the  services 
claimed  for  in  this  action,  at  which  time  she  had  arrived  at  the 
age  of  about  58  years. 

The  question  of  whether  claimant  was  a  member  of  the  Pred- 
erickson family  at  the  time  the  services  were  rendered  for  which 
she  claims,  whether  the  services  she  rendered  were  gratuitous 
or  not,  or  whether  there  was  an  implied  contract  for  payment 
of  such  services  or  not,  arising  out  of  the  facts,  were  all  ques- 
tions of  fact  for  the  jury  to  determine,  and  overruling  defend- 
ant's motions  was  without  error. 

Counsel  for  appellant  discusses  exhaustively  and  ably  ques- 
tions of  fact  and  law  involved  in  the  event,  and  on  the  theory 
that  claimant  was  a  member  of  the  Prederickson  family  at  the 
tune  she  claims  for  services.  But  the  manner  of  the  submission 
of  the  case  to  the  jury  by  the  trial  court  renders  it  unnecessary 
to  consider  some  of  the  propositions  of  law  asserted  by  appellant. 

The  trial  court  held  with  appellant  to  the  extent  that  the 
evidence  presented  by  claimant,  as  a  matter  of  law,  did  not 
entitle  her  to  recover  if  it  should  be  found  that  she  was  a  mem- 
ber of  the  family  of  decedent  at  the  times  that  she  claims  to 
have  rendered  the  services  for  which  she  claims,  and  submitted 
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an  interrogatory  to  the  jury  as  to  whether  claimant  was  a  mem- 
ber of  such  family  or  not,  to  which  interrogatory  the  jury  an- 
swered that  claimant  was  not  a  member  of  the  family. 

The  court  instructed  the  jury  that,  if  she  was  a  member  of 
the  family,  the  evidence  offered  by  her  was  not  sufficient  to 
entitle  her  to  recover. 

Appellant  attat:ks  the  instruction  defining  ** family,"  in 
submitting  the  question  of  whether  claimant  was  a  member  of 
the  family,  wherein  the  court,  among  other  statements,  used  this 

1.    EXBOUTOBS   AND       ClaUSC  : 

d^fr^^fS^nT*'  **The  relation  existing  between  such  per- 

aervicea.  gQ^s   must   be   of   a   permanent   and   domestic 

character,  not  abiding  together  temporarily.*' 

Appellant  complains  that  the  word  **  permanent, "  as  used 
in  this  instruction,  in  contradistinction  from  *' temporary, "  tells 
the  jury  that,  for  the  family  relation  to  exist,  the  parties  must 
be  living  together  permanently, — that  is,  for  all  time ;  and  that, 
later  in  the  instruction,  the  jury  was  told  that  the  relation  need 
only  be  temporary,  which  is  contradictory  to  the  first  test  given. 
The  court  was  unfortunate  in  the  use  of  the  word  *  *  permanent. ' ' 
But  we  think  the  use  of  the  word  in  the  connection  in  which  it 
is  used,  did  not  convey  the  thought  that  a  person,  to  be  a  member 
of  a  family,  would  have  to  enter  the  family  and  remain  there 
while  the  family  existed,  but  that  the  word  was  used  to  dis- 
tinguish a  situation  where  a  person  would  drop  into  a  family 
for  a  certain  purpose,  such  as  performing  certain  services,  and 
not  intending  to  become  a  part  of  that  domestic  institution.  We 
think  the  jury  could  not  have  been  misled  by  the  instruction, 
and  that  it  was  correct  and  understandable. 

Appellant  also  complains  of  the  failure  of  the  court  to 
instruct  the  jury  as  to  the  burden  of  proof  which  he  claims  was 
on  the  claimant  to  prove  that  she  was  not  a  member  of  the  family 
2  Trial-  instruc-     ^^  dcccdcnt.     The  court  gavc  the  usual   and 
r'^-H'tr*s^ecific    P^^P®^  iustructiou  in  submitting  the  question, 
ciiarge.  but  nothing  was  said  as  to  the  burden  of  proof. 

Appellant  asked  no  instructions  relating  to  this  subject,  and 
therefore  cannot  complain.  Harvey  v.  City  of  Clarinda,  111 
Iowa  528. 

Then  we  have  this  situation:    The  jury  having  found,  by 
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answer  to  a  special  interrogatory,  that  claimant  was  not  a  mem- 
ber of  the  Frederickson  family,  under  proper  instructions  sub- 
mitting the  question,  then  the  pertinent  further 
^'  SSSSf ?£*  proof,  iii^l^iries  are  whether  plaintiff  performed  the 

services  for  which  she  claims,  and  the  value  of 
such  services,  and  whether  or  not  such  services  were  gratuitous. 
Even  then,  plaintiff  would  not  be  entitled  to  recover  if  it  appears, 
as  appellant  claims,  that  her  services  were  gratuitous,  and  with- 
out expectation  on  her  part  that  she  was  to  receive  pay  there- 
for. The  burden  of  showing  that  her  services  were  to  be  gratui- 
tous and  without  expectation  t)f  compensation  was  upon  the 
contestants.  Appellant  insists  that  claimant's  services  were 
gratuitous  because  it  appears  from  claimant's  testimony  that  she 
expected  to  receive  compensation  for  her  services  after  the  death 
of  decedent,  and  also  from  claimant's  statements  made  to  Kittell, 
guardian,  and  Dowling,  guardian. 

As  against  appellant's  position,  appellee's  claim  is  that  she 
did  expect  to  receive  compensation  for  her  services*.  Claimant 
testified,  on  cross-examination : 

**  While  I  was  in  the  home  of  Andrew  Frederickson  in  1916, 
I  asked  him  to  pay  me  for  my  services.  He  never  paid  me.  That 
was  in  the  house. ' ' 

Mrs.  James  Madison,  a  witness  for  claimant,  testified  that 
Frederickson  told  her,  **I  pay  Christina  [claimant]  for  her 
work." 

Appellant  insists  that,  because  claimant  told  the  sheriff, 
when  he  was  serving  notice  of  garnishment  on  the  old  gentle- 
naan  Frederickson,  for  the  purpose  of  garnishing  money  that  he 
might  owe  the  claimant,  that  Frederickson  did*  not  owe  her  any- 
thing, and  that  she  did  not  expect  anything  for  her  services 
while  the  old  folks  were  living,  and  because  of  her  statements 
to  Kittell  and  Dowling,  guardians,  that  her  stepfather  did  not 
owe  her  anything,  and  that  she  would  see  what  was  left  when 
the  old  folks  got  through  with  the  property,  before  getting  her 
pay,  the  claimant  expected  to  be  compensated,  not  by  Frederick- 
son  in  his  lifetime,  but  by  a  bequest  or  gift  in  the  will,  and  that 
the  court  was  in  error  in  not  submitting  to  the  jury  the  issue 
of  whether  or  not  claimant  expected  to  be  paid  by  bequest  in 
the  will.    The  evidence  did  not  warrant  submission  of  that  issue. 

Vol.  191  IA.--21 


322  In  re  Estate  op  Fredebickson.  [191  Iowa 

and  the  court  did  not  err  in  not  submitting  it.  Claimant  was 
not  one  of  the  heirs  at  law  of  Frederickson.  She  was  only  a 
stepdaughter.  She  received  nothing  by  will.  In  fact,  decedent 
left  no  valid  will. 

We  think  there  was  no  error  in  submitting  the  question  to 
the  jury  placing  the  burden  on  contestants  to  show  whether  or 
not  the  services  rendered  by  claimant  were  gratuitously  ren- 
dered, and  without  expectation  on  her  part  of  receiving  pay 
therefor.  It  was  a  question  for  the  jury  to  determine,  under  all 
the  evidence,  taking  into  consideration  what  had  been  said  by 
the  decedent  respecting  compensation  to  claimant,  and  what  was 
said  by  the  claimant  concerning  compensation,  in  the  light  of  its 
finding  that  claimant  was  not  a  member  of  the  family,  whether 
or  not  the  services  rendered  by  the  claimant  were  gratuitous,  and 
without  expectation  of  receiving  pay  therefor. 

It  appears  from  the  record,  with  little  dispute,  that  this 
woman  performed  acceptable  and  necessary  work  in  that  family. 
It  is  not  so  clear  how  she  came  to  appear  in  Harlan  in  1916  and 
afterwards  in  1917,  and  to  enter  into  service  in  this  family,  but 
it  does  appear  that  she,  or  some  other  woman,  was  sorely  needed 
in  that  household,  to  perform  the  general  household  work  and 
act  as  nurse  for  these  two  old  people.  Her  mother  was  90  years 
old  and  her  stepfather  80  years  old.  She  had  been  away  from 
them  for  about  half  a  century,  and  appeared  on  the  scene  at 
a  time  when  she  became  very  useful.  Whether  Frederickson 
expected  to  pay  her  anything  or  not,  she  performed  needed 
service  for  him.  Both  the  old  folks  were  ill  and  almost  helpless, 
and  were  under  the  care  anyway  of  three  doctors,  who  testified 
in  the  case  as  to  their  condition.  For  aught  that  the  record  dis- 
closes, other  relatives  of  the  old  folks  were  not  giving  up  much 
of  their  time  and  attention  in  their  behalf.  It  does  not  look 
reasonable  that  this  woman,  who  had  been  away  from  her  mother 
and  stepfather  for  about  50  years,  would  now  return  to  them  in 
their  advanced  old  age,  and  at  a  time  when  they  were  nearly 
helpless,  and  perform  the  arduous  tasks  of  housemaid  and  nurse, 
merely  for  the  purpose  of  aflEording  herself  lodging  and  board, 
and  without  expectation  of  receiving  compensation  therefor, 
when  she  could  have  lived  with  her  children,  as  she  had  thereto- 
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fore  done,  or  might  have  worked  for  other  people  for  wages,  as 
she  had  done  most  of  the  time  during  her  widowhood. 

We  have  not  discussed  each  of  the  numerous  assignments 
of  error  made  by  apx>ellant,  but  we  have  considered  each  and  all 
of  them,  and  have  carefully  examined  the  record  with  reference 
thereto.    We  discover  no  reversible  error  in  rulings  or  In  in- 
structions of  the  court,  and  the  case  is,  therefore,  affirmed. — 
A§%rmed. 

Evans,  C.  J.,  Stevens  and  Pavtlle,  JJ.,  concur. 


J.  H.  EiME,  Appellee,  v.  J.  E.  Owens,  Appellant. 


TSXAL:  Instmctions— Awkward  StatooMat  of  Isanes.  The  pleadings 
1  and  nndispated  evidence  in  a  case  may  demonstrate  that  an  awk- 
wardly drawn  and  grammatically  incorrect  instruction  was  under- 
stood by  the  jury  in  the  correct  sense.  So  held  where  the  omission 
in  the  instructions  of  a  relative  pronoun  afforded  some  ground  for  the 
contention  that  defendant  was  admitting  an  act  of  negligence. 

EVIDENOE:  Opinion  Evidence— "Prolialiillty"  and  '^PossiblUty." 
^  2  Questions  to  an  expert  as  to  the  effect  of  named  injuries  should 
eall  for  "probabilities,"  and  not  *' possibilities; '^  but  embracing  both 
elements  in  the  question  does  not  result  in  reversible  error,  when 
the  expert,  in  his  answers,  substantially  confines  himself  to  "prob- 
abilities. ' ' 

TBIAL:     Verdict — Quotient   Verdicts.      An    executed    agreement   that 

3  each  juror  should  state  the  amount  which  he  thinks  plaintiff  should 
recover,  without  any  agreement  to  be  bound  by  any  amount,  does  not 
constitute  a  quotient  verdict,  even  though,  after  further  and  ade- 
quate discussion,  the  average  of  such  several  amounts  is  agreed 
on  and  returned  as  the  verdict. 

NEW  TSIAL:     Verdict— Bzoeesiveness—iejOO.    Verdict  for  $6,700  for 

4  severe  and  lasting  personal  injury  sustained  as  nonexcessive. 

TSIAL:    Instmetiona — ^Effect  of  BzpUcit  Ordinance.    The  effect  of  an 

5  ordinance  which  simply   provides  that,  when  two   vehicles   are   at 

right  angles  approaching  each  other  at  an  intersection,  the  vehicle 

to  the  right  should  have  the  right  of  way,  is  sufficiently  covered  by 

an  instruction  which  declares  that  a  violation  of  the  ordinance  will 

eonfltitute  negligence. 

Appeal  from  Woodbury  District  Court. — John  W.  Anderson, 

Judge. 
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April  6,  1921. 

Action  for  damagejs  for  personal  injuries  resulting  from 
an  automobile  collision  upon  a  street  intersection.  There  was  a 
verdict  for  plaintiff,  and  judgment  thereon  for  $6,708.40.  The 
defendant  appeals. — Affirmed, 

Munger  cfe  Maennel  and  F.  H,  Schnvidt,  for  appellant. 
Kindig,  McOUl,  Stewart  &  Hatfield,  for  appellee. 

Evans,  C.  J. — The  accident  in  question  occurred  upon  the 
intersection  of  two  streets  of  Sioux  City,  known  as  Pierce  Street 
and  Eighth  Street.  Pierce  Street  is  a  north  and  south  street, 
and  Eighth  Street  is  an  east  and  west  street.  The  vehicle  upon 
which  plaintiff  was  riding,  a  Ford  truck,  approached  the  inter- 
section from  the  south ;  the  defendant  approached  the  same  from 
the  west. .  Each  j^ehicle  was  upon  its  proper  side  of  the  street. 
The  collision  occurred  at  the  southeast  comer  of  the  intersection. 
The  defendant's  vehicle,  a  large  touring  car,  struck  the  rear 
end  of  the  plaintiff's  vehicle  with  such  force  as  to  turn  the 
truck  at  right  angles,  facing  west.  The  plaintiff  was  thrown 
to  the  pavement,  whereon  he  struck  his  head,  and  suffered  severe 
injuries,  which  have  already  caused  him  much  pain  and  suffering 
and  confinement  in  the  hospital,  and  from  which  he  will  doubt- 
less suffer  permanent  disability.  The  specifications  of  negli- 
gence were :  (1)  Excessive  speed;  (2)  driving  upon  the  wrong 
side  of  the  street;  (3)  failing  to  keep  a  proper  lookout  for  ve- 
hicles passing  on  Pierce  Street;  (4)  failing  to  give  plaintiff's 
vehicle  the  right  of  way. 

The  appeal  is  presented  here  on  four  specific  errors. 

I.     Complaint  is  directed  to  Paragraph  2  of  the  instruc- 
tions of  the  court.    By  this  paragraph,  the  court  stated  the  is- 
sues made  by  the  defendant's  answer,  including  the  following 
1.  trial:  instruc-    ^^  a  purported  part  thereof: 
BtateAM^T^ol*'''^  ''And  [defendant]  states  that,  before  driv- 

issues.  ing  into  Pierce   Street,   that   he  looked  along 

Pierce  Street,  south  of  Eighth,  and  saw  no  automobile  or  other 
vehicle  approaching ;  that  he  slowed  down  his  car,  and,  when  a 
street  car  was  proceeding  south  on  Pierce  Street,  stopped  at 
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the  north  side  of  the  intersection,  defendant  proceeded  eastward 
across  the  intersection,    •     •     •'' 

In  explanation  of  this  pleading  and  the  complaint  directed 
to  this  paragraph,  it  is  made  to  appear  from  the  evidence,  with- 
out dispute,  that,  at  and  before  the  time  of  the  accident,  a 
street  ear  running  along  Pierce  Street  was  approaching  the  in- 
tersection from  the  north,  and  that  it  made  its  regular  stop  north 
of  Eighth  Street,  at  or  about  the  moment  of  the  collision  of  the 
motor  vehicles.  The  defendant  had  referred  in  his  pleading 
to  this  street  car  as  being  the  only  vehicle  observable  to  him  on 
Eighth  Street,  at  the  time  that  he  approached  it.  The  criticism 
now  made  on  this  part  of  the  instruction  is  that  it,  in  effect, 
informed  the  jury  that  the  defendant  admitted  that  he  himself 
stopped  at  the  north  side  of  the  intersection,  at  the  time  that  the 
street  ear  was  proceeding  toward  the  intersection.  Such  an  ad- 
mission, if  made,  would  show  the  defendant  to  be  presumptively 
negligent,  as  being  upon  the  wrong  side  of  Eighth  Street.  The 
plaintiff  had,  in  fact,  pleaded  that  defendant  was  on  the  wrong 
side  of  Eighth  Street.  The  evidence,  however,  was  wholly  agreed 
on  both  sides  that  each  party  was  upon  the  proper  side  of  the 
street.  The  portion  of  the  instruction  above  set  forth  is  some- 
what awkward  in  expression,  and  indicates  the  omission  of  a 
relative  pronoun.  The  insertion  of  the  pronoun  would  doubtless 
make  a  better  expression  of  the  manifest  intent  of  the  instruc- 
tion, and  would  make  it  read  as  follows : 

**And  when  a  street  car  [which]  w$is  proceeding  south  on 
Pierce  Street  stopped  at  the  north  side  of  the  intersection,  de- 
fendant proceeded  eastward  across  the  intersection.'' 

We  think  that  the  meaning  thus  expressed  is  the  manifest 
meaning  of  the  instruction  as  expressed,  even  though  the  ex- 
pression be  imperfect  in  a  grammatical  sense.  Bad  granmiar 
will  not  be  deemed  fatal  to  legislation,  when  the  intention  thereof 
is  manifest.  In  re  WiU  of  Petersen,  186  Iowa  75.  Nor  do  we 
know  of  any  reason  for  holding  that  a  different  rule  should  pre- 
vail in  the  construction  of  a  judicial  instruction.  In  the  light 
of  the  whole  record  of  the  case  as  it  appeared  before  the  jury,  in- 
cluding the  undisputed  evidence,  we  see  no  possibility  of  mis- 
understanding  on  the  part  of  the  jury  as  to  the  meaning  of  the 
instruction  complained  of. 


1 
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II.    Error  is  assigned  upon  the  form  of  certain  hypothetical 
questions  put  to  the  medical  witnesses.    The  following  examina- 
tion of  Dr.  Barr  is  suiBciently  illustrative  of  all : 
2.  EviDBNoi:  '*Q-    What  is  the  probability  and  possibility 

'^robabmty'^'^'  of  the  conditions  set  forth  in  the  hypothetical 
and  '•possibility."  question  being  permanent  and  lasting!  A.  I 
believe  they  will  continue  for  some  time.  Q.  Can  you  give  the 
jury  any  idea,  Doctor,  basing  your  opinion  and  judgment  on  the 
hypothetical  question,  as  to  the  probable  and  possible  length  of 
time  it  may  continuer!  A.  I  cannot  say  definitely,  but  I  believe 
it  will  be  for  several  years.  Q.  Basing  your  opinion  and  judg- 
ment. Doctor,  upon  the  hypothetical  question,  what  is  the  proba- 
bility and  possibility  of  these  present  conditions  of  Mr.  Kime 
being  due  to  that  injury  t  A.  I  believe  they  are  due  entirely  to 
the  injury.  Q.  Basing  your  opinion  and  judgment  upon  the 
hypothetical  question,  what  is  the  possibility  of  and  probability 
of  a  man  having  to  have  continued  medical  attention  in  the 
future?  A.  The  probability  of  that  is  very  great.  Q.  Basing 
your  opinion  and  judgment  upon  the  hypothetical  question, 
Doctor,  what  is  the  probability  and  possibility  of  a  man  develop- 
ing epilepsy?  A.  The  same  question  applies  there.  Q.  You 
mean  the  same  answer?  A.  The  same  answer  applies  there, — 
yes,  sir.  Q.  What  was  the  answer?  A.  I  mean  the  probability 
of  his  developing  epilepsy  is  very,  very  probable.  Q.  Basing 
your  opinion  and  judgment.  Doctor,  upon  the  hypothetical  ques- 
tion. Doctor,  what  is  the  possibility  and  probability  of  the  man's 
life  being  threatened  because  of  this  accident?  A.  Well,  that 
is  possible;  I  think  I  would  not  be  able  to  say  definitely." 

The  objection  to  these  questions  is  that  they  called  for  fu- 
ture possibilities,  instead  of  for  future  probabilities.  It  is  doubt- 
less true  that  the  criterion  at  this  point  is  the  reasonable  proba^ 
bUity  of  the  future,  and  not  its  mere  possibility.  The  trial  court 
might  well  have  eliminated  from  the  question  the  word  **  possi- 
bility." Manton  v.  Stevens  &  Co.,  170  Iowa  508.  The  witness 
did  eliminate  the  same,  and  did  base  his  opinion  upon  the  proba- 
bility. It  is  true  that  he  also  testified  that  there  was  a  x>08si- 
bility.  Even  this  was  based  upon  his  belief  in  the  probability. 
Under  the  actual  record  in  this  case,  therefore,  we  think  there 
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was  no  error  in  the  rulings  of  the  court  at  this  point.    Manton  v. 
Stevens  &  Co.,  snpra. 

III.  Complaint  is  made  that  the  verdict  was  a  quotient 
verdict.  It  was  made  to  appear  by  affidavits  of  the  jurors  that, 
at  one  stage  in  their  deliberations,  each  juror  stated  the  amount 
3  •pjjj^.  verdict:    ^^  damages  which  he  favored  as  an  allowance  to 

quotient  Terdieta.  ^jj^  plaintiff.  The  average  of  the  sum  so  stated 
by  the  individual  jurors  was  finally  adopted  as  the  verdict. 
These  affidavits  disclosed  that  the  jurors  did  not  purport  to  bind 
themselves  in  advance  to  any  amount  fixed  by  any  juror  or  to 
the  average  of  such  amounts,  and  that  the  verdict  finally  agreed 
on  was  the  result  of  later  fair  discussion  and  deliberation.  The 
trial  court  found  that  there  was  no  misconduct  in  this  respect. 
Such  finding  is  sufiSciently  sustained  by  the  affidavits.  The  ver- 
dict, therefore,  was  not  a  quotient  verdict,  within  the  meaning 
of  the  law.  Gutfreund  v.  Williams,  172  Iowa  535,  537 ;  State  v. 
Burhy,  181  Iowa  981 ;  Claf-y  v,  Blondel,  178  Iowa  103 ;  Frahm 
V.  Eggers,  183  Iowa  575. 

IV.  Complaint  is  made  that  the  verdict  was  excessive.  We 
have  already  stated  the  amount.  As  the  result  of  his  fall,  the 
plaintiff  suffered  a  severe  concussion  of  the  brain,  as  well  as 

external  contusions  of  the  head  and  face,  the 

4.  NlW  TRIAL :  TfiT-  .,  •         1    •    1         A'li  •  TT 

diet:  excessive-     cvidenccs  of  which  Still  remain.    He  was  uncon- 
""*■     '  scious  for  seven  weeks.    Up  to  the  time  of  the 

trial,  he  had  not  been  able  to  resume  his  occupation.  He  was 
suffering  constant  pain.  His  eyesight  and  hearing  were  im- 
paired; likewise,  his  power  of  speech  and  of  mental  concentra- 
tion. His  medical  and  hospital  bills  amounted  to  $800,  and  his 
medical  expense  was  still  accruing  at  the  time  of  the  trial.  The 
probabilities,  according  to  the  medical  witnesses,  are  against  sub- 
stantial recovery.  The  evidence  is  not  only  sufficient  to  sustain 
the  verdict  in  its  amount,  but  is  very  persuasive  of  its  mod- 
eration. 

Lastly,  complaint  is  directed  to  a  failure  of  the  court  to 

instruct  fully  on  the  effect  of  an  ordinance  of  Sioux  City  which 

was  introduced  in  evidence.    This  ordinance  provided,  in  sub- 

5  teial:  instruc-     staucc,  that,  whcu  two  or  more  vehicles  were  ap- 

^^ch'otSi-  ^'    proaching  each  other  at  an  intersection  at  right 

n»«ce.  angles,  the  vehicle  to  the  right  should  have  the 
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right  of  way,  in  the  absence  of  contrary  instruction  by  a  traffic 
officer,  if  any.  The  trial  court  permitted  the  plaintiff  to  intro- 
duce in  evidence  the  ordinance,  but  made  only  a  brief  refer- 
ence thereto  in  the  instructions,  to  the  effect  that  a  breach 
thereof  by  the  defendant,  if  any,  would  be  negligence.  The  ap- 
pellant complains  of  this  instruction  as  being  insufficient,  in 
that  the  court  should  have  instructed  the  jury  specifically  as 
to  the  effect  of  such  ordinance  upon  the  duties  of  the  defendant. 
The  ordinance  itself  was  clear  and  explicit  in  its  terms. 
Its  simplicity  could  not  have  been  aided  by  purported  explana- 
tion, and  we  see  no  ground  for  criticism  of  the  instructions  in 
the  respect  stated.  The  judgF»ent  entered  below  must,  there- 
fore, be  affirmed. — Affirmed. 

Stevens,  Arthur,  and  Faville,  JJ.,  concur. 


L.  M.  Kratz,  Appellant,  v.  WhjLIS  F.  Wolff  et  al..  Appellees. 

STIPUIiATIOKS:  Construction.  Where  a  party  died,  pending  an  appeal 
by  her  from  an  adverse  order  in  guardianship  proceedings,  a  stipu- 
lation by  her  heirs  in  full  settlement  of  all  controversies  except  the 
said  appeal,  which  was  to  be  submitted  on  its  merits,  will  not 
obligate  said  heirs  to  pay  an  attorney,  who  was  not  a  party  to  the 
stipulation,  for  services  rendered  in  said  appeal. 

Appeal  from  Linn  District  Court. — F.  F.  Dawley,  Judge. 

April  6,  1921. 

Action  at  law  to  recover  attorney  fees.  A  demurrer  to  the 
petition  was  filed  by  two  of  the  defendants,  and  was  sustained 
by  the  court.  The  plaintiff,  electing  to  stand  upon  his  petition, 
has  appealed. — Affirmed. 

C,  W.  Meek,  J.  C.  Patterson,  and  L.  M.  Kratz,  for  appellant. 
J.  C.  Leonard  and  Redmond  <&  Stewart,  for  appellees. 

Per  Curiam. — The  plaintiff  is  an  attorney  at  law,  and  as 
such  rendered  services  for  the  value  of  which  he  sues  herein. 
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The  services  were  not  rendered  to  or  at  the  request  of  the  de- 
fendants. The  averment  of  the  petition  is  that*  the  plaintiff 
rendered  the  services  in  reliance  upon  a  certain  written  stipula- 
tion and  a^eement  of  the  defendants  among  themselves.  Such 
agreement  is  set  out  as  Exhibit  A  to  the  petition,  and  is  as  fol- 
lows: 

'*  Exhibit  A. 

*  *  In  the  District  Court  of  Linn  County. 

''January  Term,  A.  D.  1916. 

"In  re  Estate  of  P.  A.  Wolff  and  of  Eosina  Wolff.  In  Pro- 
bate. 

"Stipulation  of  Settlement. 

"In  full  settlement  of  all  matters  in  interest  to  each  and 
all  of  the  heirs,  distributees,  devisees,  and  legatees  undersigned, 
of  the  estates  of  P.  A.  Wolff,  Sr.,  and  Rosina  Wolff,  it  is  agreed : 

"  (1)  The  claim  of  Charles  S.  Wolff,  filed,  tried,  and  pend- 
ing on  appeal  in  the  Supreme  Court  of  Iowa,  shall  be  allowed  by 
the  administrator  of  the  estate  of  P.  A.  Wolff,  deceased  in  the 
sum  of  one  thousand  dollars  ($1,000),  and  all  costs  incurred  on 
its  trial  and  appeal  to  this  date. 

"  (2)  The  will  of  Rosina  Wolff,  now  pending  for  proof,  shall 
be  admitted  to  probate  on  the  filing  of  this  stipidation,  showing 
allowance  and  settlement  of  the  claim  referred  to  in  Item  1 
above,  and  a  record  entry  made  that  the  conditional  bequest  of 
thirteen  hundred  forty  ($1,340)  dollars  to  Charles  S.  Wolff  in 
said  will  is  settled,  satisfied,  and  adeemed,  and  that  the  estate 
and  all  shall  take  under  said  will  share  and  share  alike,  except 
that  the  charge  of  guardianship  trial  and  costs  in  said  will  to 
Belle  M.  Palmer  shall  be  borne  and  paid  from  the  individual 
distributive  shares  of  all  legatees  and  devisees,  except  Charles 
S.  Wolff,  who  shall  bear  no  part  of  said  costs. 

*'  (3)  The  matter  of  tbe  guardianship  of  Rosina  Wolff,  re- 
ferred to  in  Item  2  above,  is  now  pending  on  appeal  to  the  Su- 
preme Court  of  Iowa,  and  shall  be  there  submitted  on  its 
merits  of  law  and  fact,  regardless  of  this  stipulation,  and  the 
costs  thereon  shall  follow  the  events  of  the  suit.  It  may  be  shown 
to  the  Supreme  Court,  however,  that,  since  the  trial  of  this 
guardianship  matter  in  the  district  court,  Rosina  Wolff  has  de- 
ceased. 
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**  (4)  The  referee  to  sell  the  11.26  acres  shall  proceed  with 
diligence  to  sell  and  distribnte  the  proceeds  of  the  sale,  first 
deducting  expenses,  share  and  share  alike. 

**(5)  No  party  hereto  shall  involve  either  said  estates  in 
litigation  in  matters  of  partition  thereof,  or  suits  on  claims 
against  the  same,  except  C.  S.  Wolff  is  entitled  to  balance  due 
him  for  staying  with  his  mother  during  guardianship,  or  against 
one  another  in  that  behalf,  except  that  any  of  the  parties  hereto 
may  insist  on  a  proper  accounting  in  either  of  said  estates,  or 
said  partition  suit  dividing  that  11.26  acres. 

**  (6)  The  homestead  property  near  Cedar  Rapids  of  about 
40  acres,  and  the  Vandalia  real  estate,  shall  be  left  with  real 
estate  firms  in  Cedar  Rapids  for  rent  for  the  year  1916,  and  for 
sale  at  a  fair  market  price  to  be  agreed  upon,  and  should  there 
be  no  sale  agreed  upon  within  one  year,  then  any  distributee  may 
hasten  through  partition,  and  nothing  herein  contained  shall 
prevent  any  distributee  celling  and  conveying  his  or  her  share 
to  anyone  and  for  any  price. 

**  Signed  this  21st  day  of  January,  A.  D.  1916. 

*' Willis  F.  Wolff 
**  Charles  S.  Wolff 
**J.  P.  Wolff 
**P.  A.  Wolff 
**Isabelle  Palmer 
**Mary  Wolff  Truax.'' 

The  plaintiff  was  not  a  party  to  this  stipulation,  nor  does 
it  appear  from  the  petition  that  he  had  any  interest,  as  attorney 
or  otherwise,  in  the  suit  in  which  such  stipulation  was  filed.  The 
petition  is  rather  meager  in  its  statement  of  the  facts.  It  is 
difficult  to  discover  therefrom  the  relevancy,  if  any,  of  the 
stipulation  pleaded  to  plaintiff's  rigtit  of  recovery  for  attorney 
fees  in  another  case.  Some  additional  facts  have  been  stated  by 
appellant  in  his  brief.  Reference  is  made  therein  to  previous 
litigation  heretofore  considered  by  this  court  on  appeal.  Though 
the  plaintiff  is  not  entitled  to  add  averment  of  fact  to  his 
petition  by  mere  argument,  it  will,  nevertheless,  aid  us  in  con- 
sidering the  relevancy  of  the  stipulation  to  take  accoimt  of  such 
additional  facts.    The  plaintiff  was,  in  1915,  attorney  for  Rosina 
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Wolff,  who  was  the  aged  mother  of  all  the  defendants  herein. 
She  had  recently  become  widowed^  and  was  94  years  of  age.  Her 
business  capacity  was  not  great.  She  was  incurring  some  obliga- 
tion to  her  son  Charles,  who  was  living  with  her  and  taking  a 
measure  of  care  of  her.  Some  of  the  other  childr^i  were  watch- 
ful of  their  prospective  interest  in  her  estate.  The  daughter 
Isabelle  Palmer  brought  a  guardianship  proceeding  against  the 
old  mother,  and  sought  the  appointment  of  a  guardian.  This 
proceeding  was  contested.  Plaintiff  was  the  attorney  for  the  de- 
fendant Rosina.  The  verdict  was  adverse  to  her  in  the  trial 
court.  She  prosecuted  an  appeal  to  this  court,  and  died  before 
the  same  reached  a  hearing.  The  proceeding  was  dismissed  here 
without  prejudice,  leaving  the  question  of  her  mental  com- 
petency without  adjudication.  Rosina  left  a  will,  which  was 
presented  for  probate  by  one  or  more  of  the  heirs.  The  other 
heirs  filed  a  contest.  The  stipulation  Exhibit  A  was  the  settle- 
ment of  this  will  contest.  Plaintiff's  petition  herein  is  some- 
what argumentative,  and  its  averments  are,  to  some  extent,  pur- 
ported conclusions  of  law.  Plaintiff's  reliance  is  upon  Para- 
graph 3  of  the  stipulation.  The  i>etition  avers  that  the  parties 
signing  the  stipulation  all  knew  that  the  plaintiff  was  the  sole 
attorney  representing  Rosina  in  the  appeal  to  this  court;  that 
the  implication  of  Paragraph  3  was 'a  direction  to  the  plaintiff, 
as  sole  attorney,  to  prosecute  such  action ;  that  he  did  prosecute 
the  same,  and  that  the  defendants  knew  he  was  prosecuting  the 
same,  and  made  no  protest ;  and  that,  therefore,  they  became  li- 
able for  his  attorney  fees. 

In  the  prosecution  of  such  appeal,  Isabelle  Palmer  was  the 
adverse  party.  She  was  resisting  the  appeal,  and  was  repre- 
sented therein  by  her  own  attorney.  It  would  be  incongruous  to 
say  that  Isabelle  directed  the  plaintiff  to  prosecute  the  suit, 
and  impliedly  agreed  to  pay  him  therefor,  and  yet  that  she  em- 
ployed her  own  counsel  for  the  purpose  of  resisting  the  appeal. 
It  does  not  appear  that  any  other  party  to  the  stipulation  had 
any  interest  in  prosecuting  such  appeal.  It  does  appear  in  some 
of  the  other  litigation  that  came  before  us  that  Charles  Wolff 
was  his  mother's  next  friend  and  champion  in  her  defense  in  the 
guardianship  proceeding.  The  manifest  intent  of  the  stipulation 
was  to  settle  all  the  controversies  of  the  parties  thereto,  save 
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the  one  referred  to  in  Paragraph  3,  viz.,  the  appeal  in  the 
guardianship  matter.  That  was  reserved  from  the  settlement. 
That  was  left  to  be  ^'submitted  on  its  merits  of  law  and  fact, 
regardless  of  this  stiptUation,  and  the  costs  thereon  shall  follow 
the  event  of  the  suit.'*  It  is  clear  from  the  foregoing  that  the 
stipulation  settled  nothing  pertaining  to  that  appeal.  Its  settle- 
ment was  left  to  the  trial  of  battle.  We  are  very  clear  that  there 
was  nothing  in  this  stipidation  which  created  a  liability  upon  the 
part  of  the  demurring  defendants,  Isabelle  Palmer  and  P.  A. 
Wolff,  for  the  payment  of  the  plaintiff's  attorney  fees.  The 
demurrer  to  the  petition  was,  therefore,  properly  sustained  by 
the  trial  court. — Affirmed. 


Peter  McKenzie,  Appellee,  v.  Mrs.  H.  B.  Whetzel,  Appellant, 

et  al. 

8PECIFI0  PEBFOBMANCE:  InabiUty  to  Definitely  Determine  Con- 
tract. Specific  performance  of  a  contract  for  the  sale  of  real  estate 
will  not  be  decreed  when  the  record  demonstrates  that  the  parties 
are  in  dispute  as  to  the  terms  on  which  the  land  was  to  be  sold, 
and  the  court,  from  such  record,  is  unable  to  clearly  and  definitely 
determine  the  truth  of  the  matters  in  dispute.  So  held  where  the 
undeterminable  matter  was  a  dispute  as  to  the  payment  of  interest 
on  drainage  taxes. 

Faville,  J.,  dissents. 
Appeal  from  Palo  Alto  District  Cmirt, — James  DeLand,  Judge. 

April  6,  1921. 

Action  in  equity  for  the  specific  performance  of  an  alleged 
contract  to  sell  real  estate.  Intervention  by  a  third  party,  who 
claimed  also  to  have  purchased  the  land  of  the  defendant,  and 
who  asked  for  the  specific  performance  of  his  contract.  The 
court  found  against  the  intervener,  and  decreed  specific  per- 
formance of  plaintiff's  contract.    Defendant  appeals. — Reversed. 

Carl  P.  K7WX,  for  appellant. 

William  J.  Fisher,  Davidson  &  Burt,  and  E.  A.  &  W.  H. 
Morling,  for  appellees. 
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Stevens,  J. — The  contract  which  plaintiff  seeks  to  have 
specifically  performed  is  found  in  certain  telegrams  and  letters 
exchanged  between  the  defendant  and  one  H.  M.  Helgen,  a  real 
estate  agent  at  Emmetsburg,  Iowa,  who  acted  for  defendant  in 
the  sale  of  the  north  half  of  the  south  half  and  the  south  half 
of  the  north  half  of  Section  26,  Township  94  north,  Range  33, 
located  in  Palo  Alto  County,  Iowa,  containing  320  acres,  more 
or  less.  The  correspondence  between  them  began  on  March  31st, 
when  defendant  wrote  Helgen,  proposing  to  list  the  above- 
described  land  with  him  for  sale.  Helgen  answered  the  letter  of 
defendant  promptly,  inclosing  two  listing  blanks,  requesting  that 
they  be  filled  out  by  the  defendant,  so  as  to  show  the  description, 
price,  and  terms  upon  which  she  desired  to  sell  the  farm.  Fur- 
ther correspondence  between  them  resulted  in  defendant's  finally 
listing  the  land,  which  was  incumbered  by  first  and  second 
mortgages  aggregating  $31,200,  and  also  drainage  taxes  amount- 
ing to  $1,700,  with  Helgen  for  sale,  upon  terms  which  required 
the  purchaser  to  assume  and  pay  the  mortgages,  with  interest 
thereon  after  March  1,  1920,  and  also  the  drainage  taxes.  On 
May  24th,  Helgen  wired  defendant  as  follows : 

**Have  sold  your  one-half  section  west  of  Emmetsburg,  as 
per  contract.  Check  and  contract  will  follow  Monday.  Wire 
confirming  sale." 

Defendant  replied  to  the  foregoing  telegram  on  the  same 
day,  as  follows:  **Sale  of  land  satisfactory,"  but  on  May  26th, 
again  wired  Helgen : 

**  Check  and  contract  did  not  come  Monday,  as  per  your 
telegram  of  Saturday.  I  hereby  cancel  my  telegram  confirming 
sale.^' 

On  the  following  day,  defendant  received  a  letter  from  Hel- 
gen inclosing  a  check  for  $500,  which  was  ihe  amount  she  re- 
quired the  purchaser  to  pay  at  the  time  contract  of  sale  was 
signed,  together  with  contract  showing  price  as  agreed  ,•  but  de- 
fendant insists  that  the  terms  therein  stated,  while  substantially 
in  accordance  with  the  listing  contract,  do  not,  in  some  material 
respects,  comply  therewith.  Defendant  immediately  returned 
the  check  and  contract,  without  her  signature,  accompanied  by 
a  letter  caUing  Helgen 's  attention  to  the  fact  that  the  contract 
omitted  to  provide  that  the  sale  was  to  be  subject  to  the  ditch  tax, 
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and  that  a  mortgage  was  to  be  executed  on  the  crops  for  each 
year,  until  all  payments  on  the  land  were  made.  The  price 
fixed  in  the  contract  for  the  land  was  $48,000.  On  May  29th,  de- 
fendant entered  into  another  contract  in  writing  with  one  Ben- 
jamin F.  Phillips,  for  the  sale  of  the  land  to  him  upon  substan- 
tially the  same  terms  as  she  claims  it  was  listed  with  Helgen,  but 
for  a  consideration  of  $54,400. 

Helgen  and  Peter  McKenzie,  appellee,  are  engaged  in  the 
real  estate  business  together  at  Emmetsburg,  and  one  half  of 
the  commission  earned  by  Helgen  from  the  defendant  belonged 
to  appellee.  The  listing  contracts  which  Helgen  sent  to  the  de- 
fendant to  be  filled  out  with  the  price,  description,  and  terms 
of  sale  were  not  offered  in  evidence,  and  both  parties  rely  upon 
the  terms  as  stated  by  defendant  in  her  letter  of  April  15th. 
In  this  letter,  defendant  agreed  to  pay  the  interest  on  the  mort- 
gages to  March  1,  1920,  and  the  1919  taxes.  But  the  only 
reference  therein  to  the  drainage  tax  is  a  statement  of  the  amount. 
The  contract  which  was  prepared  by  Helgen  and  forwarded  to 
the  defendant  required  her  to  furnish  an  abstract  showing  a 
merchantable  title  on  March  1,  1920,  and  to  pay  the  taxes  and 
the  interest  on  the  two  mortgages.  The  contract  did  not  pro- 
vide for  a  mortgage  upon  the  crops  to  be  grown  each  year  upon 
the  farm  until  full  payment  should  be  made  for  the  land,  nor 
did  it  refer  to  the  drainage  tax  or  interest  due  March  1,  1920, 
thereon.  The  court  below  held  that  the  terms  upon  which  the 
land  was  listed  for  sale,  however,  required  the  defendant  to  pay 
the  interest  upon  the  drainage  taxes  to  March  1,  1920.  Defend- 
ant maintains  that  it  was  the  understanding,  at  the  time  she 
employed  Helgen  as  her  agent,  that  the  purchaser  was  to  pay 
the  drainage  tax,  and  that  she  was  not  to  be  liable  for  any  in- 
terest thereon.  As  already  stated,  drainage  taxes  to  the  amount 
of  $1,700  were  unpaid.  The  court  below,  in  its  decree  granting 
specific  performance,  required  defendant  to  pay  interest  upon 
the  full  amount  of  the  drainage  taxes  to  March  1,  1920.  This 
was  in  accordance  with  the  legal  effect  of  the  contract  signed  by 
appellee  and  sent  by  Helgen  to  defendant.  It  is  fundamental 
that  courts  of  equity  will  not  decree  the  specific  performance  of 
contracts  the  terms  of  which  are  not  certain,  definite,  and  free 
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from  ambi^ty.  WUson  v.  Delaney,  137  Iowa  636;  Caulkins 
V.  Ward,  127  Iowa  609. 

Defendant,  as  previously  stated,  returned  the  contract  sent 
her  by  Helgen,  which  had  been  previously  signed  by  appellee, 
accompanying  same  with  a  letter,  in  which  she  noted  that  the 
contract  contained  no  provision  relative  to  the  drainage  taxes. 
It  is  her  contention  that  she  did  not  understand  the  terms  upon 
which  she  listed  the  land  for  sale  to  require  her  to  pay  the  inter- 
est due  March  1,  1920,  upon  the  drainage  tax,  and  that  she  did 
not  intend  or  agree  to  pay  the  same.  No  part  of  the  drainage 
taxes,  as  between  the  seller  and  purchaser,  was  a  lien  upon  the 
land;  and  the  court  in  its  decree  required  the  defendant  to  pay 
only  the  interest  due  thereon  to  March  1,  1920.  Section  1989-al2, 
Supplement  to  the  Code,  1913.  It  may  be  possible  to  so  construe 
the  agreement,  as  established  by  the  letters,  as  to  require  the 
defendant  to  pay  all  interest  due  upon  the  incumbrances  against 
the  land  to  March  1, 1920 ;  but,  as  stated,  while  the  drainage  tax 
was,  in  fact,  a  lien,  in  the  sense  that  the  land  was  security  there- 
for, it  was  not  a  lien  as  between  the  defendant  and  appellee. 
The  interest  on  the  drainage  tax  came  due  under  the  statute 
which  provides  therefor  on  deferred  payments.  In  a  sense,  it 
was  a  part  of  the  sum  to  be  paid.  Appellee  insisted,  throughout 
the  trial  in  the  court  below,  and  it  is  the  contention  of  his  coun- 
sel in  this  court,  that  the  terms  of  the  sale  as  stated  in  the  con- 
tract sent  to  defendant  complied  strictly  with  the  terms  of  the 
listing  contract.  This  depends  upon  the  intention  of  the  parties 
and  the  construction  to  be  given  the  correspondence  between  de- 
fendant and  her  agent.  The  reference  to  interest  in  defendant's 
letters  quite  obviously  is  to  interest  on  the  mortgages.  The  refer- 
ence to  the  drainage  tax  is  in  a  prior  paragraph  of  the  letter. 
Helgen's  only  authority  to  sell  the  land  was  that  given  him  by 
the  letters  of  defendant,  listing  it  with  him. 

Much  stress  is  laid  by  counsel  for  appellee  upon  the  tele- 
gram of  May  24th,  confirming  the  sale.  This  telegram  was  sent 
in  response  to  the  telegram  received  from  Helgen,  stating  that  he 
had  sold  the  farm  as  per  the  terms  of  the  listing  contract.  The 
defendant  did  not,  by  confirming  the  sale  by  wire,  bind  herself 
to  sign  a  contract  which  she  had  not  then  seen,  and  which  did  not 
in  all  respects  embody  the  terms  upon  which  she  had  listed  the 
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land  with  her  agent  for  sale.  Unless  the  terms  of  the  contract, 
which  it  is  claimed  defendant  confirmed  on  May  26th  by  tele- 
gram to  Helgen,  fully  complied  with  the  terms  upon  which  he 
held  the  land  for  sale,  the  defendant  had  a  right,  as  soon  as  she 
discovered  that  the  contract  did  not  fully  embody  the  terms 
thereof,  to  reject  it.  It  is  immaterial,  therefore,  whether  de- 
fendant's telegram  of  May  27th,  canceling  her  prior  confirmation 
of  the  sale,  was  based  upon  legal  grounds  or  not.  The  parties 
do  not  agree  as  to  the  terms  upon  which  the  property  was  listed 
for  sale,  and  we  have  no  means  of  determining  definitely  what 
the  real  agreement  was  between  them.  We  are  not  prepared  to 
hold  that  the  defendant  intended  to,  or  did,  bind  herself  to  pay 
the  interest  due  upon  the  drainage  tax  March  1,  1920.  Under 
this  state  of  the  record,  plaintiff  was  not  entitled  to  a  decree 
of  specific  performance. 

It  is  also  suggested  that  defendant's  refusal  to  sign  the 
contract  was  not  in  good  faith,  and  that  the  real  reason  therefor 
was  that  she  received  an  offer  from  the  agent  of  Phillips  of 
$54,000,  an  advance  of  more  than  $6,000.  To  what  extent  de- 
fendant was  influenced  by  the  opportunity  to  make  a  far  more 
advantageous  sale,  we  need  not  determine.  It  is  true  that  the 
record  shows  that  the  defendant  gave  Helgen  a  note  for  the  com- 
mission agreed  upon  in  case  of  sale,  after  she  refused  to  sign 
the  contract  with  appellee ;  but  she  at  all  times  repudiated  and 
refused  to  sign  the  contract,  after  she  forwarded  her  telegram 
of  May  27th,  canceling  her  prior  approval  of  the  sale.  Numerous 
other  questions  are  discussed  by  counsel,  which  it  is  unneces- 
sary, in  view  of  the  conclusion  already  announced,  to  discuss. 

Phillips  intervened,  and  offered  his  contract  in  evidence. 
The  court  held  that  the  other  contract  was  prior  and  binding, 
and  therefore  decreed  a  cancellation  of  intervener's  contract. 
Intervener  has  not  appealed.  It  follows  that  the  decree  of  the 
court  below  must  be  and  is — Reversed. 

Evans,  C.  J.,  Weaver,  Preston,  Arthur  and  De  Graff, 
JJ.,  concur. 

Faville,  J.,  dissents. 
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Ethel  Matheny,  Appellee,  v.  Sam  Matueny,  Appellant. 

DIVOBOE:  Habitual  Dnmkenness— Adultery— Evidence.  Evidence  held 
sufficient  to  establish  plaintiff's  charge  of  habitual  drunkenness  and 
iniufficient  to  establish  defendant  *8  recriminatory  charge  of  adultery. 

Appeal  from  Polk  District  Court. — Ht^bert  Utterback,  Judge. 

Aprh.  6,  1921. 

Action  for  divorce.  Decree  for  plaintiff.  Defendant  appeals. 
—Affirmed, 

Holly  &  Holly,  for  appellant. 

Brammer,  Seevers  &  Hurlburt,  for  appellee. 

Stevens,  J. — Plaintiff  alleged  in  her  petition,  as  grounds  for 
divorce,  cruel  and  inhuman  treatment  such  as  to  endanger  her 
life,  habitual  drunkenness,  and  adultery.  The  defendant,  as  a 
recriminatory  charge  against  plaintiff,  alleged  that  she  com- 
mitted repeated  acts  of  adultery  with  a  person  named  in  the 
evidence  as  Oss  Miley.  The  parties  were  married  May  19,  1911, 
and  separated  finally  on  October  6,  1915.  The  court  below 
awarded  plaintiff  a  divorce  upon  the  ground  that  the  defendant 
had,  since  the  marriage,  become  an  habitual  drunkard.  The  evi- 
dence upon  this  point  referred  to  the  conduct  of  the  defendant 
after  business  hours.  He  was  a  painter  by  trade,  and,  accord- 
ing to  the  testimony  of  W.  M.  Schrieber,  by  whom  he  was  em- 
ployed for  several  years  before  and  after  the  marriage,  was  a 
good  worker,  and  manifested  no  symptoms  of  intoxication  dur- 
ing the  period  of  his  employment.  Habitual  drunkenness,  within 
the  meaning  of  the  statute,  may  exist,  although  the  party  charged 
may  remain  sober  during  business  hours.  Wheeler  v,  Wheeler, 
53  Iowa  511 ;  Bill  v.  BiU,  178  Iowa  1025. 

Plaintiff  testified  that  the  defendant  was  frequently  intoxi- 
cated at  night.    Her  testimony  is  corroborated  by  that  of  some  of 
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her  friends.  The  defendant  denied  the  charges  of  drunkenness 
during  the  -time  the  parties  resided  together,  but  admitted  that, 
for  a  period  after  the  separation,  he  drank  heavily.  He  gave  as 
a  reason  therefor  that  he  wanted  to  drown  his  sorrow  caused  by 
his  wife's  leaving  him.  He  did,  however,  admit  that,  upon 
one  occasion,  he  was  drunk  during  the  day,  and  that  his  wife 
put  him  to  bed.  It  will  serve  no  good  purpose  to  recite  the  evi- 
dence upon  this  point  in  detail,  or  to  discuss  the  other  grounds 
alleged.  We  content  ourselves  with  saying  that  a  careful  review 
of  the  record  satisfies  us  that  the  charges  of  habitual  drunkenness 
are  sustained  by  the  evidence. 

The  testimony  introduced  by  the  defendant  to  sustain  the 
recriminatory  charges  of  adultery  was,  in  substance,  that,  on 
January  19th,  and  again  on  January  29,  1918,  plaintiff  stayed 
over  night  at  a  hotel  in  Centerville  with  Oss  Miley,  who  regis- 
tered her  name  as  Ethel  Moore,  which  was  plaintiff's  maiden 
name.  The  leaves  of  the  hotel  register  were  introduced  in 
evidence.  No  other  evidence  as  to  the  occurrence  on  January 
19th  was  offered,  but  the  hotel  clerk  testified  that  he  saw  Miley 
write  the  names  on  the  hotel  register;  that  plaintiff  was  with 
him;  that  he  assigned  her  to  a  room  on  the  second,  and  Miley 
to  a  room  on  the  third,  floor  of  the  hotel ;  that,  during  the  night, 
while  concealed  in  an  adjoining  room,  he  discovered  Miley  in 
plaintiff's  room;  that  he  saw  the  parties  through  the  transom, 
and  saw  them  in  the  act  of  having  sexual  intercourse;  that  he 
went  to  the  room  and  ordered  Miley  out ;  that  he  then  had  some 
conversation  with  plaintiff,  touching  her  conduct;  that  he  went 
to  Miley^s  room,  where  the  matter  was  talked  over  between  them ; 
and  that  later  a  policeman  was  called,  who  also  talked  with 
Miley.  The  testimony  of  the  policeman  who  saw  Miley  and  the 
clerk  only  corroborates  that  of  the  hotel  clerk.  Plaintiff  denied 
that  she  was  ever  in  Centerville,  or  that  she  stayed  at  a  hotel  in 
a  room  visited  by  Miley.  Her  testimony  to  this  effect  is  corrob- 
orated to  some  extent  by  the  testimony  of  her  father. 

The  hotel  clerk  further  testified  that  he  never  saw  plaintiff, 
except  upon  the  above  occasion,  and  that  he  did  not  see  the 
parties  leave  the  hotel  the  following  morning.  No  other  testi- 
mony, except  certain  suspicions  on  the  part  of  the  defendant, 
tending  to  show  immoral  conduct  upon  plaintiff's  part  was  intro- 
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dueed.  Miley  appears  to  have  been  at  one  time  the  suitor  of 
plaintiff's  sistef.  Plaintiff  occasionally  went  to  his  residence, 
to  visit  a  lady  friend  employed  by  him.  The  proof  of  the  charge 
of  adultery  against  the  plaintiff  rests  largely  npon  the  identifi- 
cation of  her  by  the  hotel  clerk.  The  doctrine  of  recrimination 
has  been  approved  by  this  court.  Dupont  v.  Dupont,  10  Iowa 
112 ;  Wilson  V.  Wilson,  40  Iowa  230 ;  Pierce  v.  Pierce,  33  Iowa 
238. 

It  will  be  observed  that  the  acts  charged  occurred  nearly 
three  years  after  the  separation  of  the  parties,  and  the  trial  was 
had  approximately  a  year  later.  In  view  of  the  almost  total 
absence  of  other  evidence  tending  to  show  plaintiff  to  be  a 
woman  of  immoral  character,  we  are  not  convinced  that  the  hotel 
clerk  may  not  have  been  mistaken  in  his  identification  of  the 
person  who  accompanied  Miley  to  the  hotel.  Possibly  some 
slight  corroboration  is  furnished  by  the  fact  that  the  name  writ- 
ten on  the  hotel  register  corresponds  with  the  maiden  name  of 
plaintiff;  but,  if  her  testimony  is  at  all  credible,  she  was  not  in 
any  way  responsible  therefor.  While  the  testimony  may  not 
be  wholly  free  from  doubt  upon  this  point,  we  reach  the  conclu- 
sion that  the  preponderance  thereof  sustains  plaintiff's  claim 
that  she  was  not  in  Centerville,  and  did  not  receive  Miley  in 
her  room,  as  charged.  No  other  question  is  raised  by  tibe  record. 
It  follows  that  the  decree  of  the  court  below  must  be  and  is — 
Affirmed. 

Evans,  C.  J.,  Arthur  and  FAvnjLiE,  JJ.,  concur. 


LuciLE  O'Connor,  Appellee,  v.  Eugene  J.  O'Connor,  Appellant. 

DIVOSCE:    Habitual  DnmkemiesB — ^Beformation  as  Defense.    Whether, 

1  in  an  action  for  divorce  on  the  ground  of  habitual  drunkenness,  full 
Teformation  is  a  defense,  quaere.;  but  evidence  reviewed,  and  held 
insufficient  to  show  such  reformation. 

JXTDOIIEKT:     Gondnsiveness — Stranger  to  Judgment.     A  judgment  in 

2  disbarment  proceedings  is  not,  in  subsequent  divorce  proceedings, 
evidence  of  the  truth  of  the  findings  made  by  the  court  in  such 
disbarment  proceedings. 
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Appeal  from  Fayette  District  Cotvrt. — H.  E.  Taylor,  Judge. 

April  6,  1921. 

Action  for  divorce.  Decree  for  plaintiff,  as  prayed.  De- 
fendant appeals. — Affirmed, 

Senneff,  Bliss,  Witiver  &  Senneff,  for  appellant. 
E,  H,  Estey,  for  appellee. 

Per  Curum. — Plaintiff  and  defendant  were  married  at 
Oelwein,  June  9,  1907,  and  lived  together  continuously  there- 
after, except  during  two  brief  periods  of  separation,  until  Oc- 
1.  divoeob:  tober,  1916.    The  grounds  alleged  in  plaintiff's 

nSsif^  Mf^i^.^  petition  are  habitual  drunkenness  and  cruel  and 
tion  as  defense,  inhuman  treatment.  Defendant  offered  no  tes- 
timony contradicting  that  offered  on  behalf  of  plaintiff  on  the 
issue  of  habitual  drunkenness.  His  sole  defense  to  this  allega- 
tion of  the  petition  is  that  he  has  fully  and  permanently  re- 
formed, and  is  no  longer  addicted  to  the  drink  habit. 

The  defendant,  at  the  time  of  the  marriage,  was  a  practicing 
lawyer  in  Oelwein,  with  apparently  splendid  prospects  of  future 
success.  He  was  elected  judge  of  the  superior  court  of  the  cily 
of  Oelwein ;  but,  during  the  greater  part  of  the  period  covered 
between  1907  and  1916,  he  was  addicted  to  the  excessive  use  of 
intoxicating  liquors.  Upon  one  occasion,  he  pleaded  guilty  to  the 
charge  of  bootlegging,  and  was  sentenced,  and  served  for  a  period 
in  the  county  jail.  He  was,  on  different  occasions,  fined  for 
drunkenness.  Charges  of  immoral  character  and  unprofessional 
conduct  made  against  him  resulted  in  his  disbarment.  The  court 
in  the  disbarment  proceedings  found  that  he  had  been  convicted 
of  bootlegging;  that  he  was  an  habitual  drunkard;  that,  while 
acting  as  superior  judge,  he  took  certain  personal  effects  from  a 
party  brought  before  him  on  a  charge  of  drunkenness,  which 
included  a  diamond  ring,  a  stick  pin,  and  a  watch,  which  he 
retained  and  refused  to  turn  over  to  the  party  entitled  thereto; 
that  he  converted  $700  allowed  as  alimony  in  a  divorce  suit  to 
his  own  use,  although  he  had  previously  been  paid  for  his  serv- 
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ices;  that  he  had  been  guilty  of  other  dishonest  and  several  in- 
decent acts. 

No  proof  was  offered  upon  the  trial  of  this  case  as  to  the 
truth  of  these  several  matters,  and,  as  we  have  repeatedly  held, 
a  judgment  is  not  evidence  of  the  truth  of  anything  therein  re- 
cited or  adjudicated,  except  as  between  the  par- 
'^'  cSSr"S;  **""  ties.  Sawyer  v,  KeUy,  148  Iowa  644;  Chadima 
-^^«'-  ^  ^''^'  V,  Kovar,  168  Iowa  385.     The  findings  of  the 

court  cannot,  therefore,  be  considered  herein  as 
proof  of  the  truth  of  the  matters  found  by  the  court,  but  they 
do  establish  the  grounds  upon  which  the  caurt  found  that  de- 
fendant's license  to  practice  law  in  the  state  of  Iowa  should  be 
and  was  canceled  and  revoked.  The  testimony  relied  upon  to  es- 
tablish the  defendant's  reformation  is  that  of  himself,  and  a 
brief  statement  from  the  testimony  of  two  other  witnesses,  upon 
cross-examination,  to  the  effect  that  they  had  not  seen  the  defend- 
ant intoxicated,  or  observed  other  evidence  of  his  use  of  liquor, 
since  he  returned  to  Oelwein  from  Gary,  Indiana,  late  in  the 
fall  of  1918. 

At  the  time  plaintiff  left  home,  and  sold  the  household 
goods,  the  defendant  was  confined  in  the  county  jail  at  West 
Union.  Early  in  January,  1917,  he  went  to  Gary,  Indiana,  and 
did  ncTt  return  to  Oelwein  until  in  December,  1918.  According 
to  his  testimony,  he  drank  no  liquor  while  in  Indiana.  He  says 
that,  on  his  way  from  Indiana  to  Oelwein,  in  1918,  he  drank  three 
glasses  of  beer  in  Chicago,  but  had  totally  abstained  from  the 
use  of  liquor  since  that  time. 

Although  the  number  of  adjudicated  cases  is  comparatively 
small,  with  few  exceptions  the  courts  have  held  that  reformation 
may  be  shown  as  a  defense  in  an  action  for  divorce  upon  the 
ground  of  habitual  dnmkenness.  Snvitkston  v.  Smithsion,  113 
Miss.  146  (74  So.  149) ;  Meathe  v.  Meathe,  83  Mich.  150  (47  N. 
W.  109)  ;  Gourlay  v.  Oourlay,  16  R.  I.  705  (19  Atl.  142) ;  McMa- 
hon  V.  McMahon,  170  Ala.  338  (54  So.  165) ;  Burt  v,  Burt,  168 
Mass.  204  (46  N.  E.  622) ;  Reynolds  v.  Reynolds,  44  Minn.  132 
(46  N.  W.  236) ;  Allen  v.  Allen,  73  Conn.  54  (46  Atl.  242).  The 
holding  of  the  court  in  some  of  the  cited  cases  appears  to  have 
been  based  upon  a  statute  requiring  proof  of  habitual  drunken- 
ness for  a  certain  length  of  time,  and  reformation  before  the 


342  O'Connor  v.  O'Connor.  [191  Iowa 

time  had  expired  was  proven.  A  contrary  rule  prevails  in  Mis- 
souri.   Tarrant  v.  Tarrant,  156  Mo.  App.  725  (137  S.  W.  56). 

This  question  has  not  been  passed  upon  in  this  state,  and, 
as  we  are  not  convinced  by  the  proof  of  defendant's  reformation, 
we  do  not  give  further  consideration  to  the  legal  i)oint.  No  evi- 
dence was  introduced  by  either  side  as  to  the  habits  of  the  de- 
fendant since  he  returned  to  Oelwein  in  December,  1918,  except 
as  previously  stated,  nor  was  his  testimony  as  to  his  conduct 
while  living  in  Indiana  disputed  by  the  testimony  of  other  wit- 
nesses. Most  of  his  time  during  the  last  year  has  been  spent 
away  from  Oelwein,  which  has,  however,  been  his  headquarters 
for  the  business  in  which  he  is  engaged.  The  only  evidence  as  to 
his  habits  while  absent  from  Oelwein  is  that  of  himself.  He  tes- 
tified that,  for  a  time  after  he  went  to  Gary,  he  practiced  law, 
but  was  compelled  to  abandon  his  profession  at  that  place,  be- 
cause it  became  known  that  he  had  been  disbarred,  convicted  of 
bootlegging,  and  that  his  wife  had  left  him.  For  a  time,  he 
worked  for  a  company  engaged  in  the  manufacture  of  munitions 
for  the  government,  and  later,  for  the  American  Sheet  &  Tin 
Mill  Company.  He  further  testified  that  he  received  a  button 
awarded  by  this  concern  for  100  per  cent  eflSciency.  Later,  he 
worked  for  the  Standard  Steel  Ordnance  Department  of  the 
government  at  Hammond,  Indiana.  During  this  time,  -he  was 
twice  in  the  hospital,  each  time  on  account  of  a  nervous  break- 
down. 

According  to  the  testimony  of  the  plaintiff,  the  defendant 
was  frequently  intoxicated,  and  when  in  that  condition,  oft^i 
invited  friends,  who  were  also  addicted  to  the  drink  habit,  to 
his  home,  where  a  carousal  followed.  She  also  testifies  that  he 
was  quarrelsome,  and  cursed  .and  abused  her,  and  that  she  was 
constantly  shamed  and  humiliated  by  his  habits  and  conduct 
while  they  lived  together.  Since  their  separation,  the  defendant 
has  sought  a  reconciliation.  Plaintiff  has  persistently  refused 
to  meet  or  talk  with  him.  Some  of  the  correspondence  between 
them  appears  in  the  record.  In  one  letter,  he  claimed  to  be 
making  money,  and  intimated  that  he  was  willing  to  do  some- 
thing substantial  for  her,  but  she  declined  to  consider  a  recon- 
ciliation. These  letters  also  reveal  that  plaintiff  has  lost  all 
affection  and  respect  for  him,  and  that  she  is  unwilling  to  con- 
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done  his  past  offenses;  and,  in  view  of  his  previous  life  and 
habits,  we  are  not  quite  convinced  by'  his  testimony  that  his 
claimed  reformation  is  more  than  temporary  in  character.  Ab- 
stinence for  a  time  from  the  use  of  intoxicating  liquors  does 
not  alone  establish  the  complete  eradication  of  the  old  appetite 
therefor. 

In  answer  to  a  question  by  her  counsel  as  to  what  she  knew 
or  had  heard  of  the  defendant's  being  in  a  hospital  in  Indiana  for 
several  weeks,  she  testified  that  the  only  thing  she  ever  heard 
about  that  matter  was  that  his  brother  sent  him  there  for  treat- 
ment on  account  of  intoxication,  and  that  he  was  intoxicated, 
and  Uved  that  kind  of  a  life  in  Gary.  Counsel  for  defendant 
moved  to  strike  this  answer  by  the  witness,  on  the  ground  that 
it  was  hearsay,  and  a  mere  voluntary  statement.  Conceding 
tiiat  the  evidence  was  hearsay  and  inadmissible,  nevertheless  it 
was  an  insinuation  reflecting  gravely  upon  the  conduct  of  the 
defendant  at  a  time  when  he  says,  without  other  evidence  to  sup- 
port it,  that  he  was  abstaining  from  the  use  of  liquor.  But  for 
the  fact  that  the  brother  referred  to,  as  we  understand  the  rec- 
ord, resided  in  Oelwein,  and  was  not  called  as  a  witness  to  deny 
this  insinuation,  no  significance  would  be  given  thereto.  It  can- 
not be  given  much  weight ;  but,  in  view  of  his  past  record  and 
the  claim  of  complete  reformation  asserted  by  him,  he  should 
have  introduced  such  testimony  as  was  available  to  him  for  the 
purpose  of  establishing  his  good  faith.  If  the  defendant  has,  in 
fact,  reformed,  and  is  now  cured  of  the  drink  habit,  he  is  indeed 
to  be  commended,  and  may  yet  become  a  useful  citizen ;  but  the 
question  we  are  called  upon  to  decide  is  whether,  conceding  that 
reformation  may,  under  our  statute,  be  pleaded  as  a  defense, 
is  the  evidence  offered  in  this  case  for  the  purpose  of  establish- 
ing same  of  such  a  convincing  character  as  to  persuade  the  court 
that  the  defendant  has,  in  good  faith,  worked  a  permanent  re- 
fonnation  in  his  former  habits  and  desires?  Although  elected 
by  his  citizens  to  the  responsible  oflBce  of  judge  of  the  superior 
court.,  he  continued,  during  the  period  of  his  occupation  of  that 
ofiBee,  to  indulge  in  the  excessive  use  of  liquor.  It  appears  to 
have  undermined  his  health,  and  destroyed  his  powers,  for  the 
time  at  least,  to  resist  the  tendency  to  drink,  although  it  re- 
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suited  in  his  confinement  in  the  county  jail,  upon  a  confessed 
charge  of  bootlegging,  and  in  his  disbarment. 

Plaintiff  appears  to  be  a  woman  of  good  character  and  con- 
siderable refinement,  and  she  suffered  great  indignities  and 
shame  on  account  of  the  defendant's  habits  and  insobriety.  "We 
are  not  persuaded  that  plaintiff  should  be  denied  a  divorce  from 
the  defendant,  under  the  facts  shown  in  the  record,  upon  the  sole 
ground  that  the  defendant  has  abandoned  the  use  of  intoxicat- 
ing liquors,  when  proof  of  such  abandonment  rests  substantially 
upon  his  testimony  alone,  and  upon  the  fact  that,  for  a  f ev7 
months  before  the  trial,  when  occasionally  seen  in  Oelwein  by 
his  former  friends,  he  was  sober,  and  gave  no  indications  of 
the  present  use  of  liquor. 

It  is  suggested  that  defendant  was  accustomed  to  drink  be- 
fore the  marriage,  and  that  this  fact  was  known  to  plaintiff.  She 
admitted  that  she  knew  he  had  drunk  to  some  extent,  and  that 
he  had  been  once  intoxicated,  but  she  further  testified  that  he 
promised  her  that  he  would  never  drink  again.  This  promise, 
according  to  her  testimony,  was  broken  within  a  few  weeks  after 
the  marriage. 

We  have  thus  far  given  no  consideration  to  the  testimony 
offered  for  the  purpose  of  establishing  the  allegations  of  cruel 
and  inhuman  treatment.  As  the  decree  below  must,  on  the 
ground  of  habitual  drunkenness,  be  affirmed  in  all  respects,  it 
is  unnecessary  to  decide  this  issue.  It  is  our  conclusion,  and  we 
hold,  that  the  decree  of  the  court  below  must  be,  and  it  is, — 
Affirmed, 


C.  A.  RosEBOROUGH,  Appellant,  v.  Board  of  Supervisors  of 

Dallas  County  et  al.,  Appellees. 

Charles  Roseborough  et  al.,  Appellants,  v.  Board  of  Super- 
visors OF  Dallas  County  et  al..  Appellees. 

DRAINS:  Assessment — ^Appeal— Waiver  of  Grounds.  A  landowner  who 
appeals  from  a  drainage  assessment  on  the  ground  of  inequitable- 
ness,  but  tries  the  appeal  on  the  theory  that  the  outlet  of  the  ditch 
is  inadequate,  with  asserted  willingness  to  pay  his  assessment  if 
the  outlet  be  made  adequate,  may  not  complain  that  the  court  took 
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him  at  his  word,  and  confirmed  the  assessment  on  condition,  assented 
to  by  the  ditch  authorities,  that  the  outlet  be  made  adequate. 

Appeal  from  Dallas  District  Court, — Lorin  N.  Hays,  Judge. 

April  6,  1921. 

The  plaintiffs  are  the  owners  of  four  40-aere  tracts  of  land, 
included  in  a  drainage  district  known  as  No.  64,  in  Dallas 
County.  The  district  having  been  duly  established  and  the  im- 
provement completed,  an  assessment  was  levied  upon  the  lands 
within  the  district,  for  the  expense  so  incurred.  The  amount  so 
levied  upon  the  plaintiff's  property  aggregated  $5,833.26.  To 
this  assessment  plaintiffs  filed  objections,  alleging  that  the  same 
was  higher  in  proportion  than  the  amount  charged  upon 
other  lands  similarly  situated  and  similarly  benefited,  and  greatly 
in  excess  of  the  benefits  derived  by  said  lands  from  the  improve- 
ment, and  was  unjust  and  inequitable.  These  objections  were 
overruled  by  the  board  of  supervisors.  From  this  order  plain- 
tiffs appealed  to  the  district  court,  where  the  several  appeals  were 
consolidated  and  tried  together. 

The  court,  having  heard  the  evidence,  confirmed  the  assess- 
ments, subject,  however,  to  certain  conditions  hereinafter  shown, 
and  the  plaintiffs  again  appeal. — Affirmed, 

Harry  Wifvat  and  D.  H,  Miller,  for  appellants. 
E.  W.  Dingwell  and  S.  Trevarthen,  for  appellees. 

Per  Curiam. — On  the  trial  below,  the  plaintiffs  conceded 
that,  if  the  outlet  of  the  main  drain  operated  properly  to  permit 
the  discharge  of  the  drainage  waters  from  their  land  and  to  fur- 
nish an  outlet  for  their  lateral  ditches,  they  would  have  no  ob- 
jections to  their  assessments,  as  compared  with  the  assessments 
upon  other  tracts  within  the  district.  Acting  upon  this  con- 
cession, the  court  entered  judgment  confirming  the  assessment, 
but  suspended  the  payment  thereof  until  the  outlet  should  be 
cleaned  out  and  placed  in  as  good  condition  as  when  originally 
constructed. 
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Referring  to  the  petition  to  ascertain  what  objections  were, 
in  fact,  raised  before  the  board  of  supervisors,  we  find  no  specific 
objection  or  complaint  concerning  the  outlet.  The  burden  of  the 
complaint  there  made  is  that  the  assessment  is  excessive  and  out 
of  proportion  with  those  levied  on  other  lands,  and  is  unjust  and 
inequitable,  and  that  the  improvement  does  not  in  any  way 
benefit  plaintiff's  lands.  There  is  no  testimony  whatever  in  the 
record  as  to  the  amounts  assessed  upon  lands  other  than  those  of 
the  plaintiff,  and  we  have  nothing  before  us  to  show  that,  as  be- 
tween the  several  tracts  of  land  composing  the  district,  the  as- 
sessments are  not  fairly  and  equitably  proportioned  and  distrib- 
uted. The  sole  contention,  as  the  case  was  finally  tried,  is  upon 
plaintiff's  claim,  just  disclosed  in  the  testimony  offered,  that  the 
outlet  is  inadequate  and  insufficient  to  permit  the  plaintiffs  to 
effectually  drain  their  lands,  or  some  material  parts  thereof. 

As  we  understand  the  record,  the  lands  within  the  district 
are,  for  the  most  part,  very  nearly  level,  with  but  slight  or 
moderate  fall  or  slope.  The  main  ditch  is  tiled  along  its  upper 
course,  and  from  the  mouth  of  the  tile  the  drainage  or  outlet  is 
through  an  open  ditch.  At  the  time  of  the  trial,  this  outlet  had 
been  in  use  for  about  a  year,  and  had  become  filled  or  clogged  to 
a  considerable  extent,  with  the  result  that  some  of  plaintiff's 
land  which  lies  at  or  near  the  outlet  was  not  properly  drained. 
There  is  also  some  evidence  tending  to  show  that  the  open  outlet 
was  not  made  deep  enough  to  afford  a  clear  and  unobstructed 
discharge  of  the  drainage. 

The  trial  court  found,  and  the  evidence  is  sufficient  to  justify 
the  finding,  that,  as  originally  constructed,  the  outlet  was  sufiS- 
cient,  and  that  its  unfavorable  operation  was  due  to  the  fact  that 
the  fall  was  too  slight  to  prevent  the  early  clogging  of  the  current 
and  consequent  interruption  of  the  drainage.  In  suggesting  its 
purpose  to  so  hold,  the  court  expressed  the  view  that  it  was  the 
duty  of  the  board  of  supervisors  to  see  that  the  outlet  was  prop- 
erly cleaned  and  opened  before  enforcing  collection  of  the  assess- 
ments, and  the  defendants  in  open  court  consented  that  such  con- 
dition should  be  attached  to  the  judgment  of  confirmation.  In 
this  situation,  plaintiff's  objection  to  the  assessments  being 
limited  to  the  alleged  defective  condition  or  operation  of  the 
outlet,  and  liability  to  pay  such  assessments  being  suspended 
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until  that  condition  is  remedied,  it  would  seem  that  the  judg- 
ment as  rendered  accomplishes  the  ends  of  justice,  and  works  no 
hardship  to  either  party  to  the  controversy. 

As  abstract  propositions,  most  of  the  points  made  in  appel- 
lant's brief  may  be  conceded,  but  the  cases  as  tried  and  sub- 
mitted in  the  trial  court  do  not  call  for  their  application  or 
discussion  at  this  time. 

The  decree  appealed  from  is — Affirmed. 


Belle  Francis  Scott,  Appellee,  v.  Max  FEiLSCHMmT  et  al., 

Appellants. 

ASRBST:     Conduct  Provoked  by  Officer.    An  arrest  is  unlawful  when 

1  the  arresting  officer  has  no  warrant,  when  no  offense  has  been  com- 
mitted, and  when  the  cause  for  arrest  was  provoked  by  the  imperti- 
nent conduct  of  the  officer  himself. 

PRINOIPAL  AND  8UBETY:    Action  on  Bond — ^Burden  of  Proof.    In  an 

2  action  for  false  arrest,  and  on  the  arresting  officer's  bond,  condi- 
tioned ''without  fear,  favor,  fraud,  or  oppression  to  discharge  all 
the  duties  ***  required  of  his  office  by  law  and  the  ordinance  of  the 
said  city,"  the  burden  of  proof  rests  on  the  surety  to  show  that  no 
law  or  ordinance  required  such  a  bond. 

Appeal  from  Woodbury  District  Court. — John  W.  Anderson, 

Judge. 

Ajprh.  6,  1921. 

Action  to  recover  damages  against  defendant  Feilschmidt, 
and  against  the  surety  on  his  bond,  for  the  wrongful  arrest  of 
plamtiff.  Verdict  and  judgment  in  favor  of  plaintiff.  Defend- 
ants appeal. — Affirmed. 

John  R,  Carter,  for  appellants. 

Jepsfon,  Struhle  &  Anderson  and  Oeorge  O.  Yeaman,  for 
appellee. 
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Arthur,  J. — Plaintiff  was  a  minor,  under  the  age  of  18 
years,  and  a  resident  of  Sioiix  City.  Defendant  Feilschmidt 
was  an  officer  on  the  police  force  of  Sioux  City.     Defendant 

United  States  Fidelity  &  Guaranty  Company, 

1     Arrisst  "    conduct 

*  provoked  by  of-    a  Corporation  engaged  in  the  bonding  business, 

was  surety  on  Feilschmidt 's  bond.  Feilschmidt, 
while  acting  as  such  police  officer,  without  process  of  court,  ar- 
rested plaintiff  and  detained  her  in  his  personal  custody  for  a 
period  of  about  an  hour,  on  the  streets  of  Sioux  City,  before  a 
large  crowd  of  men.  At  the  time  of  the  arrest,  plaintiff  was 
conducting  herself  as  an  orderly  person,  and  not  committing 
any  breach  of  the  peace  or  violation  of  law,  nor  had  she  in  any 
manner  violated  any  of  the  laws  of  the  state  of  Iowa  or  ordi- 
nances of  the  city  of  Sioux  City. 

There  is  no  dispute  in  the  facts,  except  some  difference  in 
the  testimony  of  plaintiff  and  defendant  Feilschmidt  as  to  what 
occurred  and  the  conversation  held  between  plaintiff  and  Feil- 
schmidt while  plaintiff  was  in  the  custody  of  Feilschmidt. 

Code  Section  5196  provides: 

'*A  peace  officer  may  make  an  arrest  in  obedience  to  a  war- 
rant delivered  to  him;  and  without  a  warrant: 

**1.  For  a  public  offense  committed  or  attempted  in  his 
presence ; 

**2.  Where  a  public  offense  has  ia  fact  been  committed, 
and  he  has  reasonable  ground  for  believing  that  the  person  to  be 
arrested  has  committed  it." 

It  is  conceded  that  Feilschmidt  was  a  police  officer.  Under 
Code  Section  5099,  he  was  a  civil  or  public  officer  authorized  to 
make  arrests,  under  conditions  warranting  him  so  to  do.  The 
trial  court  held,  in  submitting  the  case  to  the  jury,  under  the 
undisputed  testimony,  that,  at  the  time  Feilschmidt  arrested 
plaintiff,  plaintiff  had  not  committed  a  public  offense,  or  at- 
tempted to  commit  a  public  offense  in  the  presence  of  Feil- 
schmidt, and  that  Feilschmidt  had  no  reasonable  ground  for 
believing  that  plaintiff  had  committed  a  public  offense.  Com- 
plaint is  made  of  such  holding  and  instruction,  and  that  the 
court  refused  to  submit  to  the  jury  the  question  of  whether 
plaintiff,  by  her  acts  and  by  what  she  said  to  Feilschmidt,  had 
committed  a  public  offense  after  Feilschmidt  had  taken  her  into 
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his  custody,  and  whether  or  not  Feilschmidt  was  justified  in 
making  the  arrest. 

The  record  does  not  bear  out  the  claim  of  appellants.  We 
have  carefully  examined  the  testimony  of  Miss  Scott  and  of 
Feilschmidt,  the  only  testimony  bearing  on  that  point,  as  to 
what  occurred  and  what  was  said  by  each  of  them  while  plaintiff 
was  in  the  custody  of  Feilschmidt.  It  appears  from  the  testi- 
mony of  Feilschmidt  that  he  accosted  the  girl  while  she  was 
talking  to  someone  else  at  a  hotel  news  stand,  and  asked  her  what 
she  was  doing  now,  to  which  she  replied,  **None  of  your  busi- 
ness;" that  she  said  to  him  finally,  ''You  are  full  of  prunes, 
70U  bastard;*'  that  she  thereupon  walked  out  of  the  hotel, 
and  he  followed  her,  and  did  catch  up  with  her,  and  asked  her 
why  she  had  used  that  language  to  him,  and  she  then  said  to 
him,  "60  away,  I  will  slap  you  in  the  face,"  to  which  he  re- 
plied, *'No,  you  won't,  I  didn't  give  you  any  offense;"  and  that 
she  then,  as  he  described  it,  ''hauled  off  and  slapped  me,  and  I 
then  grasped  her  hand;"  that  Feilschmidt  then  showed  his  star 
and  arrested  her  and  took  her  to  the  city  building,  but  did  not 
take  her  to  a  magistrate  or  file  any  information  against  her. 

Concerning  the  news  stand  incident,  Miss  Scott  testified 
that  she  veent  there  to  get  an  evening  paper,  and  was  talking  to 
the  newsboy,  and  Feilschmidt  stepped  up  and  touched  her  on 
the  waist,  and  said,  "I  know  you;  you  know  me." 

"I  looked  at  him  and  said,  'No,  I  don't  know  you.'  He  said, 
'Oh  yes,  you  know  me  all  right.'  I  said :  'No,  if  you  wiU  tell  me 
where  I  met  you  or  saw  you,  maybe  I  can  remember ;  but  I  don't 
know;  I  never  seen  you  before.'  Then  he  said,  'Why,  I  got  you  a 
job  with  the  Johnson  Biscuit  Company,'  and  I  said,  'No.'  Then 
it  dawned  on  me  who  he  was ;  he  was  the  fellow  that  I  was  afraid 
of.  I  remembered  then  that,  when  I  first  came  to  Sioux  City,  I 
went  to  the  Martin  Hotel,  and  saw  Feilschmidt  when  I  was 
eating  my  breakfast.  As  I  was  leaving,  he  said,  'Wait  a  minute.' 
I  did  not  wait  for  him,  and  afterwards  he  overtook  me  on  the 
street  and  asked  me  where  I  was  going,  and  I  didn't  answer 
him.  He  asked  me  where  I  was  going  again,  and  I  said  I  was 
going  to  the  Johnson  Biscuit  Company,  and  asked  him  if  he 
knew  where  it  was — ^I  was  going  there  to  get  work.  He  said 
he  didn't  have  anything  to  do  for  a  couple  of  hours,  and  took 
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me  down  the  street  and  showed  me  ttie  place.  We  had  conversa- 
tion on  the  way.  He  said  to  me  then,  'I  have,  a  room.'  He 
said  he  would  introduce  me  to  the  superintendent  of  the  John- 
son Biscuit  Company.  I  said,  *No,  you  couldn't  recommend  me, 
you  are  a  stranger,  and  couldn't  very  well  recommend  me;'  and 
I  started  to  leave  him,  and  he  said :  *  Listen,  I  have  got  a  room 
at  the  hotel.  You  call  me  up  at  4  o'clock  and  come  over.'  I 
made  no  reply.  I  was  afraid  of  him,  and  left  him.  I  didn  't  see 
Feilschmidt  until  this  affair  took  place.  Well,  then  he  says^ 
'Where  are  you  working?'  I  didn't  want  him  to  know  where  I 
was  working,  and  I  didn't  want  him  to  know  my  name,  and 
this  made  him  kind  of  sore.  I  was  embarrassed  at  his  talking 
to  me,  and  I  said  to  him,  *You  big  prune,'  and  walked  out,  and 
thought  he  would  not  follow  me.  I  didn't  see  Mr.  Feilschmidt 
until  I  got  as  far  as  Frank 's  restaurant.  Just  as  I  got  there,  he 
grabbed  me  by  the  arm  and  said,  *  I  am  going  to  arrest  you, '  and 
he  said :  '  I  am  going  to  take  you  to  the  police  station  and  have 
you  examined.  I  won't  have  you  call  me  a  prune.'  I  said, 
*What  have  I  done?'  and  he  said,  *You  won't  call  me  a  big 
prune.'  He  then  jerked  me  across  the  street.  I  was  crying 
then,  and  he  wouldn't  let  loose  of  my  arm ;  he  was  holding  it  real 
tight;  and  from  one  side  of  the  street  he  jerked  me  to  the 
other;  and  I  said,  'If  you  will  let  loose  of  my  arm,  I  will  talk 
with  you, — ^I  can't  walk  when  you  are  doing  this.'  I  am  lame, 
and  with  such  force  I  couldn't  stand  up  on  my  feet  when  he 
jerked  me.  He  took  me  up  as  far  as  the  New  York  Bakery, 
and  I  told  him  to  let  loose  of  my  arm.  There  he  said  to  me, 
*If  you  don't  come  with  me,  how  would  you  like  a  ride  in  the 
police  patrol  ? '  I  said,  *  If  you  will  call  my  uncle,  I  can  prove 
myself;'  and  he  said,  *You  have  plenty  of  time  to  get  your 
uncle.'  At  that  point,  there  was  a  fellow  and  girl  passing,  and 
the  girl  said,  *0h,  look  there,'  and  the  fellow  said,  'Don't  pay 
any  attention,  he  is  just  taking  her  in. '  After  that,  I  said  to  him, 
'Well,  what  have  I  done?'  He  said,  'You  are  not  going  to 
call  me  a  big  prune,  all  the  way  up  the  street.'  He  had  been 
calling  me  a  prostitute,  and  saying  these  things  to  me  over  and 
over  again.  He  was  talking  in  a  loud  voice.  Then  he  took  me 
up  the  stairs  into  the  city  hall  building.  He  walked  to  a  door 
and  tried  to  open  it,  and  it  was  locked,  and  he  said,  'Mr.  Mann 
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is  not  there/  I  said:  *WelI,  take  me  to  this  place,  wherever  you 
are  going  to  take  me.  I  want  to  get  my  uncle. '  Then  he  said 
tome,  *You  little  prostitute — soliciting  around  hotels.'  Then 
he  asked  me  my  name,  for  the  first  time.  He  did  not  ask  me 
where  I  lived,  or  who  my  father  and  mother  were.  I  told  him 
I  had  nobody  but  my  uncle;  said  I  was  working,  and  had  nothing 
to  hold  my  reputation  up  but  him,  and  he  wouldn't  get  him  for 
me.  When  we  went  out  of  the  city  building,  there  was  quite  a 
crowd  gathered,  and  Feilschmidt  told  tjiem  I  was  soliciting 
around  hotels.  He  told  me  to  go  home,  and  in  parting,  he  said, 
'I  will  take  you  yet.'  I  had  never  been  arrested  before.  I  had 
done  nothing  in  the  hotel  when  he  took  me  into  custody,  nor 
in  any  hotel,  nor  had  I  talked  in  a  loud  or  boisterous  voice. 
Feilschmidt  did  not  accuse  me  of  anything  only  calling  him  a 
prune.  He  didn't  tell  me  what  he  arrested  me  for.  There  was 
never  any  charge  filed  against  me  by  Peilschmidt  or  anyone 
else.  I  had  not,  at  any  time,  been  guilty  of  any  offense  for  which 
I  could  have  been  arrested." 

Feilschmidt  was  asked  this  question : 

"Had  she  done  anything  else;  had  she  had  any  trouble  with 
anybody  else  for  which  you  arrested  her  1  A.  Not  to  my  knowl- 
edge. Q.  You  arrested  her  for  what  she  said  and  did  to  you? 
A.  Why,  yes." 

The  uncontradicted  testimony  shows  that  this  girl  had  com- 
mitted no  offense ;  that  Feilschmidt  arrested  this  girl  for  what 
she  said  and  did  to  him. 

A  peace  officer  cannot  legally  make  an  arrest  without  a  war- 
rant for  an  offense  claimed  to  have  been  committed  in  his  pres- 
ence which  he  himself  provokes  or  brings  about.  State  v.  Small, 
184  Iowa  882;  Leighton  v.  Getchell,  (Iowa)  169  N.  W.  649  (not 
officially  reported).  In  Leighton  v.  OetcKell,  supra,  in  dealing 
with  the  arrest  of  a  woman  by  an  officer  for  refusing  to  give 
her  name  and  address,  we  said : 

**That  the  plaintiff  had  done  nothing  that  justified  her  ar- 
rest, this  record  makes  plain.  That  the  officers  were  not  justi- 
fied in  arresting  her  is  equally  plain.  The  jury  is  asked  to  say 
that  sworn  officers,  charged  with  the  honest  and  fair  enforce- 
ment of  the  law,  arrested  this  woman  simply  because  she  re- 
fused to  give  her  name  to  them  when  requested.    If  we  could 
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believe  this,  or  if  we  thought  that  the  jury  could  believe  this, 
then  we  think  it  is  time  that  these  officers  should  be  publicly 
admonished  that  the  citizen  has  some  rights  which  the  officer 
is  bound  to  respect;  that  the  showing  of  a  badge,  even  though 
worn  by  a  police  officer,  does  not  justify  the  conduct  here  com- 
plained of;  and  that  refusal  to  give  one's  name  and  address  does 
not  justify  the  incarceration  of  a  citizen." 

It  was  not  error  to  refuse  to  submit  to  the  jury  the  issue 
as  to  whether  the  policeman  was  justified  in  making  the  arrest 
of  plaintiff  because  of  an  offense  committed  in  his  presence,  con- 
sisting of  what  occurred  between  him  and  the  plaintiff. 

There  is  criticism  of  the  instructions,  but  no  particular  ex- 
ceptions were  taken.  However,  the  case  being  of  importance, 
we  have  examined  the  instructions  carefully.  The  instructions 
embody  the  law  of  the  case,  and  are  free  from  error. 

The  predominant  questions  are  presented  by  defendants' 
objection  to  the  introduction  in  evidence  of  the  bond  sued  on, 
and  the  same  question  raised  on  motions  to  direct  verdict,  and 
2  pmnoipal  Airo  ^^  instructions  embodying  that  question,  and  to 
Sn*b"d:*bu?den  ^otions  for  a  new  trial,  and  are :  That  the  bond 
oi  proof.  sue^  Qn  is  not  a  bond  given  in  pursuance  of  any 

statute  of  the  state  nor  of  any  ordinance  of  the  city  of  Sioux 
City;  that  no  privity  of  contract  existed  between  plaintiff  and 
the  defendant  Bond  Company;  and  further,  that  it  was  incum- 
bent upon  the  plaintiff  to  plead  and  prove  that,  under  the 
statute  of  the  state  and  under  the  ordinance  of  Sioux  City,  such 
a  bond  as  defendant  Feilschmidt  gave  was  required  to  be  given. 
Such  contention  on  the  part  of  defendant  is  without  merit.  One 
suffering  damage  at  the  hands  of  one  required  to  give  bond, 
by  reason  of  the  breach  of  the  bond,  may  bring  action  on  the 
bond,  regardless  of  who  is  named  obligee  therein.  Strunk  v. 
Ocheltree,  11  Iowa  158 ;  Charles  v.  Raskins,  11  Iowa  329 ;  Clancy 
V.  Kenworthy,  74  Iowa  740. 

An  illegal  arrest  is  a  breach  of  a  bond  conditioned  to  '' faith- 
fully and  without  oppression  discharge  all  duties  required  by 
law."  Yount  v.  Carney,  91  Iowa  559;  Clancy  v,  Kenworthy,  74 
Iowa  740. 

Counsel  for  appellants  strenuously  urges  that  the  burden 
was  on  the  plaintiff  to  plead  and  prove  that  the  bond  sued  on 


Apr.,  1921]  Second  Nat.  Bank  v.  Hults.  353 

was  one  required  especially  by  an  ordinance  of  the  city  of  Sioux 
City.  Defendants  asserted  this  position  in  their  answer.  The 
bond  was  given  by  the  oflScer,  and  contained  provisions  covering 
liability  for  injury  and  consequent  damage,  such  as  sought  to  be 
recovered  in  this  case,  the  provision  being : 

**  Without  fear,  favor,  fraud,  or  oppression,  discharge  all 
the  duties  now  or  hereafter  required  of  his  office  by  law  and  the 
ordinances  of  the  said  city. ' ' 

The  burden  was  on  the  appellants  to  show  that  the  bond  was 
not  given  in  pursuance  of  an  ordinance,  if  such  was  the  fact. 
Defendants  made  no  such  showing.  On  the  other  hand,  their 
own  witness,  Mann,  who  was  superintendent  of  public  safety 
in  Sioux  City,  testified  that  Feilschmidt  was  employed  as  police- 
man, filed  the  oath  of  office,  and  gave  the  bond  required  of  all 
policemen.  The  record  affords  no  justification  of  the  policeman 
in  arresting  this  girl.  She  had  committed  no  offense.  She  talked 
saucily  to  Feilschmidt.  She  called  Feilschmidt  a  **big  prune," 
and  addressed  to  him  some  other  remarks.  But  at  no  time,  be- 
fore or  after  arrest,  did  she  do  anything  to  justify  her  arrest. 
Feilschmidt 's  conduct  in  following  the  girl  and  taking  her  into 
his  custody  and  saying  the  things  to  her  that  are  disclosed  by 
the  record  is  very  reprehensible,  to  put  it  mildly.  This  girl  was 
attending  to  her  own  business,  and  molesting  no  one.  There  was 
no  lawful  occasion  for  this  policeman  to  take  her  into  custody. 
The  record  speaks  loudly  that  the  policeman  followed  this  girl 
out  of  the  hotel  onto  the  street  and  pursued  her,  not  for  the 
purpose  of  performing  any  service  as  an  officer,  but  for  the  pur- 
pose of  gratifying  his  own  personal  and  wicked  desires. 

We  find  no  error  in  the  trial  of  the  case  nor  in  the  submis- 
sion of  the  case.    The  judgment  of  the  trial  court  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 
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BILLS  AND  NOTES:    Unauthorized  Signature — ^Ratification— Evidence. 

2     Evidence  held  to  present  a  jury  question  on  the  issue  whether  an 
unauthorized  signature  had  been  ratified  and  adopted. 

Appeal  from  Jones  District  Court, — P.  O.  Ellison,  Judge. 

April  6^1921. 

Action  on  a  note.  Trial  to  a  jury.  Verdict  and  judgment 
for  the  defendant.    Plaintiff  appeals. — Affirmed. 

Remley  &  Remley,  for  appellant. 
Oeorge  C.  Gorman,  for  appellee. 

Preston,  J. — This  action  was  brought  December  3,  1918, 
upon  an  alleged  promissory  note,  dated  December  24,  1917,  for 
$1,000,  payable  to  T.  P.  Danaher,  a  land  broker  in  Minneapolis. 
Plaintiff  claims  that  defendant  signed  the  note,  and  that  it  was 
an  innocent  purchaser  and  holder;  that  it  purchased  the  note 
from  Danaher  Pebruary  4,  1918.  The  defendant,  in  one  count 
of  his  answer,  denied  under  oath  that  the  signature  to  the  note 
was  his  signature;  denied  generally  all  other  allegations  of  the 
petition;  alleged  further  that,  if  he  did  sign  the  note, — ^which, 
to  the  best  of  his  knowledge,  he  never  did, — it  was  in  consequence 
of  fraud,  by  intoxication,  practiced  upon  him  by  Danaher;  and 
denied  that  plaintiff  was  an  innocent  holder.  In  another  count, 
he  alleged  that  Danaher  had  failed  to  convey  the  land  to  de- 
fendant, under  the  alleged  contract,  and  that  the  deal  had  been 
canceled  and  defendant  released  by  Danaher  in  writing,  and 
the  contract  canceled,  by  reason  of  which  there  was  an  entire  ab- 
sence and  failure  of  consideration.  Evidence  was  received  bear- 
ing on  all  these  matters,  and,  at  the  close  of  all  the  evidence, 
plaintiff  moved  to  withdraw  Counts  2  and  3  from  the  considera- 
tion of  the  jury,  and  for  a  directed  verdict  for  plaintiff.  The 
court  held  that  plaintiff  was  an  innocent  holder,  and  sustained 
the  motion  as  to  Counts  2  and  3,  but  submitted  to  the  jury  the 
question  as  to  whether  or  not  the  alleged  signature  on  the  note 
was  the  signature  of  defendant,  or  whether  it  had  been  ratified 
by  him,  as  claimed  by  plaintiff. 
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The  evidence  in  the  record,  introduced  on  other  defenses, 
may  have  some  bearing  upon  the  question  as  to  whether  the  sig- 
nature to  the  note  was  a  forgery, — that  is,  bearing  upon  the 
reasonableness  of  the  testimony  of  the  different  witnesses,  and 
bearing  upon  the  probabilities.  The  main  point  in  the  case  is 
whether  the  evidence  was  sufficient  to  take  the  case  to  the  jury. 
The  evidence  is  set  out  fully  in  the  abstract.  Since  it  is  so  much 
a  question  of  fact,  we  think  it  sufficient  to  set  out  some  of  the 
more  important  evidence  introduced  on  behalf  of  defendant, 
which,  though  contradicted  by  plaintiff's  evidence,  makes  a  jury 
question.  The  burden  is  upon  plaintiff  to  show  the  genuineness 
of  the  signature.  This  was  the  second  trial  and  verdict  for  the 
defendant. 

1.  The  statement  of  some  preliminary  facts  may  be  helpful. 
Defendant  was  born  in  Germany,  50  years  ago.  He  was  22 
years  of  age  when  he  came  to  America,  since  which  time  he  has 

been    continuously    engaged    in    farming.     He 

'  niai  of  Bignsture:  ucvcr  attended  school  in  this  country,  and  quit 

jnry  ques  ion.      g^j^Q^i  jjj  Qenuauy  whcu  he  was  14 ;  and  he  does 

not  understand  the  English  language  well.  He  had  acquired 
some  property,  and  owned  a  considerable  tract  of  land  in  Mon- 
tana. Danaher  owned  240  acres  in  Minnesota,  and  a  property 
in  Anamosa.  There  had  been  some  talk  between  them  about  ex- 
changing lands,  prior  to  December  18,  1917.  On  that  date, 
Danaher  wrote  defendant  from  Minneapolis  in  regard  to  the 
trade,  and  defendant  went  to  Minneapolis,  December  22d,  Satur- 
day night.  The  next  day,  the  parties,  with  another,  went  to  the 
Danaher  land,  80  miles  distant,  and  defendant  looked  it  over. 
Upon  their  return  to  Minneapolis,  Sunday  night,  there  was 
further  talk  about  the  deal,  but  defendant  desired  to  first  talk 
the  matter  over  with  his  wife  and  family,  at  home.  He  was  to 
leave  for  home  in  the  morning,  but  missed  his  train ;  and,  about 
11  o'clock  in  the  morning,  Monday,  December  24th,  he  went  to 
Danaher 's  office.  Plaintiff  claims  that  the  terms  were  agreed 
upon,  and  that  a  contract  was  dictated  to  Buggy,  Danaher 's 
brother-in-law,  and  prepared  on  the  typewriter  in  duplicate. 
Plaintiff  claims  that  defendant  made  some  objections,  which 
were  met,  and  that  the  contract  and  note  in  suit  were  executed. 
The  defendant  testifies  that  he  signed  no  notes,  contracts,  or 
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papers  of  any  kind  in  Danaher's  oflSce  on  December  24th;  that 
he  never  signed  the  note  in  suit,  or  contract ;  that  he  never  au- 
thorized anyone  to  sign  the  note  sued  on;  that  it  is  not  his  sig- 
nature ;  that  he  never  saw  said  note  or  contract  when  he  was  in 
Danaher's  oflBce;  that  he  never  signed  the  duplicate  of  the  al- 
leged contract,  but  that,  when  he  got  home,  he  found  it  in  his 
inside  overcoat  pocket,  a  few  days  thereafter,  and  that  he  never 
saw  it  before ;  that  he  showed  it  to  his  wife,  but  she  could  not 
make  out  what  it  was,  and  that  he  could  not  tell  what  it  meant ; 
that  he  left  his  overcoat  hanging  there  in  the  closet  (at  Minne- 
apolis), and  Danaher  took  it  out.  He  says  that  he  never  showed 
the  alleged  duplicate  to  anyone  except  his  wife  and  children; 
that  he  brought  it  to  town  when  the  lawsuit  was  started.  On 
cross-examination,  he  says  that  he  didn't  go  and  see  someone 
about  it,  because  he  didn't  think  he  had  to,  as  long  as  it  wasn't 
his  signature.  Defendant's  wife  corroborates  him  in  part  as  to 
this  transaction,  as  to  the  discovery  of  the  papers  in  his  pocket, 
and  that  she  read  all  she  could  of  them,  but  couldn't  under- 
stand. He  testifies  further  that,  when  he  was  in  Minneapolis, 
in  September,  afterwards,  Danaher  stated  to  him  that  he  had 
nothing  against  defendant,  and  gave  defendant  a  paper  to  that 
effect ;  that  Danaher  did  not  tell  .him  at  that  time  that  the  note 
was  held  by  the  plaintiff  bank.  The  county  treasurer,  after 
qualifying  as  an  expert,  testifies  that,  in  his  opinion,  the  signa- 
ture to  the  note  in  suit  is  not  the  signature  of  the  defendant. 
Another  witness,  an  assistant  cashier  in  one  of  the  banks,  and 
county  treasurer  and  deputy  for  18  years,  gave  similar  testi- 
mony, as  did  the  county  auditor,  and  the  cashier  of  another 
bank.  These  witnesses  testify  as  to  their  acquaintance  with  the 
defendant,  and  with  signatures  generally.  They  do  not  speak 
with  as  much  positiveness,  in  giving  their  opinion,  as  does  plain- 
tiff's principal  expert,  who  states  that  the  occupation  he  is  fol- 
lowing is  photography,  scientific,  and  examination  and  pho- 
tography of  handwriting,  and  who  has  made  a  study  of  expert 
handwriting,  and  has  been  engaged  in  that  business,  as  a  busi- 
ness, for  a  year,  but  whose  business  prior  to  that  was  scientific 
photography,  which  he  had  followed  for  several  years.  He  testi- 
fies at  length  as  to  measurements,  and  to  his  technical  knowledge, 
comparison,  and  so  on.    This  witness  states  that,  in  his  opinion, 
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the  signature  in  dispute  is  that  of  defendant.  Appellant  argues 
that  the  evidence  of  this  expert  scientifically  demonstrates,  to 
a  mathematical  certainty,  that  the  signature  on  the  note  in  suit 
is  the  signature  of  the  defendant.  The  witness  himself  does  not 
estimate  his  ability  quite  so  high ;  for  he  says  that,  after  he  has 
made  the  examination  and  the  measurements,  it  is  an  opinion 
and  conclusion,  and  not  a  statement  of  an  actual  fact.  This,  we 
think,  is  substajitially  the  view  of  judges  and  laymen.  The  de- 
fendant denies  that  he  signed  the  note  in  suit,  and  another  note 
of  $500  alleged  by  plaintiff  to  have  been  given  at  the  same  time. 
The  expert  assumed  that  these  two  signatures  were  made  by 
the  same  person,  but  conceded  that  there  was  a  distinct  differ- 
ence between  the  two,  and  that  such  difference  would  be  out  of 
the  ordinary,  and  such  as  to  strike  his  attention,  and  call  for 
some  kind  of  an  explanation.  Two  others,  witnesses  for  plain- 
tiff, one  a  cashier  and  the  other  a  vice  president  of  a  bank,  and 
the  president  of  plaintiff  bank,  give  their  opinion  that  it  is  de- 
fendant's signature. 

Numerous  exhibits,  Conceded  to  have  the  signature  of  de- 
fendant attached,  were  introduced  in  evidence,  and  comparisons 
were  made  by  the  witnesses  and  the  jury.  Danaher  and  some 
of  his  relatives  and  employees  testify  as  to  seeing  defendant 
sign  the  different  papers  in  Danaher 's  oflSce  in  Minneapolis, 
December  24th,  including  the  note  in  suit.  Some  of  them,  how- 
ever, qualify  somewhat  their  statements  as  to  being  present  and 
seeing  the  papers  signed.  The  exhibits  and  photographs  have 
been  certified  to  this  court.  Even  though  we,  if  we  were  the 
triers  of  fact,  might  think  that  plaintiff  had  the-  weight  of  the 
evidence  in  its  favor,  it  is  manifest  from  the  brief  statement  we 
have  made  as  to  the  record  that  there  is  more  than  a  mere  scin- 
tilla of  evidence  on  behalf  of  the  defendant,  and  that  there  is 
a  substantial  conflict  in  the  evidence,  which  was  for  the  jury. 
There  aj^e  circumstances  on  either  side  tending  to  corroborate  or 
qualify  and  weaken  the  evidence  of  the  different  witnesses.  We 
have  not  attempted  to  go  into  details,  and  we  deem  it  inad- 
visable to  do  so.  The  evidence  and  the  circumstances  and  side- 
lights bearing  upon  the  weight  of  the  evidence  of  the  different 
witnesses  and  the  probabilities  are  elaborately  argued  by  both 
sides.    The  credibility  of  the  witnesses  was,  of  course,  for  the 
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jury.  Under  the  record,  the  evidence  was  suflBcient  to  take  the 
case  to  the  jury^  and  the  court  did  not  err  in  overruling  plain- 
tiff's motion  for  a  directed  verdict,  or  in  overruling  plaintiff's 
motion  for  judgment  notwithstanding  the  verdict.  Numerous 
cases  are  cited  by  appellant  on  the  well-established  rules  that  a 
verdict  without  support  shall  be  set  aside ;  that  the  fact  that  the 
verdict  is  a  second  one  in  favor  of  defendant  is  not  a  sufficient 
reason  for  not  setting  aside  the  jury  verdict^  when  it  is  not 
based  upon  suflScient  proof;  that,,  if  the  verdict  is  the  result 
of  passion  and  prejudice,  the  verdict  should  be  set  aside;  that 
the  instructions,  right  or  wrong,  must  be  followed,  and  so  on. 

2.  Appellant  contends  that  it  is  the  general  weight  of 
authority  that  a  foiled  signature  may  be  ratified  and  adopted, 
and  that  the  alleged  signer  may  be  estopped  by  his  conduct  to 

deny  the  genuineness  of  the  signature.    On  this 

*  HOTBs:  unauthor-  they  cite  Myer  v.  Wegener,  114  Iowa  74 ;  First 

ratification:  eri-    State  Bank  V.  Williants,  143  Iowa  177,  179;  and 

other  cases.  The  contention  is  that,  under  the 
record,  these  matters  have  been  sustained,  and  that,  as  a  matter 
of  law,  the  court  should  have  so  held,  and  directed  a  verdict  for 
plaintiff.  The  more  important  facts  relied  upon  by  appellant 
are  that  defendant,  by  an  amended  answer,  which  was  introduced 
in  evidence,  pleaded  that  the  executory  contract  for  the  exchange 
of  land  between  defendant  and  Danaher  was  fully  canceled  and 
terminated,  and  that  defendant  was  released  and  discharged  in 
writing  from  all  obligation  or  liability  thereon  or  therein,  and 
that  thereby  there  was  an  entire  failure  of  consideration  for  the 
note  sued  on,  etc.  For  reply  to  this,  the  plaintiff  alleges  that 
such  cancellation  amounted  to  a  settlement  between  the  parties, 
and  that,  by  a  settlement,  defendant  recognized  the  signature 
to  the  note  in  suit,  and  its  validity.  This  was  in  September, 
after  plaintiff  purchased  the  note  in  February.  Other  matters 
relied  upon  on  this  question  of  estoppel  are  that  defendant 
caused  Danaher  to  come  to  Anamosa  on  January  10,  1918,  and 
to  go  to  Cedar  Rapids,  and  that  this  was  a  loss  of  time  and  an 
expense,  which  would  not  have  been  made  if  Hults  had  denied 
the  signatures  when  first  brought  to  his  attention ;  that,  in  March, 
1918,  after  plaintiff  bought  the  note,  Danaher  wrote  several 
letters  to  defendant,  at  a  loss  of  time  and  at  an  expense,  and 
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placed  Dauaher  in  a  different  situation  by  selling  the  $500  note 
to  one  person  and  the  $1,000  note  to  the  plaintiff ;  that,  if  de- 
fendant had  spoken  up,  Danaher  could  not  or  would  not  have 
done  any  of  these  things.  So  far,  the  evidence  is  as  to  what 
occurred  between  defendant  and  Danaher,  and  with  this  the 
bank  had  no  connection,  unless,  perhaps,  it  be  ill  regard  to  the 
pleadings  before  set  out.  As  to  that,  defendant  had  pleaded 
inconsistent  defenses,  and  the  matter  referred  to  was  in  refer- 
ence to  the  cancellation,  and  therefore  a  failure  of  consideration. 
It  was  not  necessarily  conclusive  on  the  question  of  forgery,  and 
the  jury  could  have  found,  under  all  the  evidence,  that  there 
was  no  ratification  by  defendant  of  the  alleged  forged  signature. 
The  pleading  offered  in  evidence  was  a  circumstance  to  be  con- 
sidered by  the  jury,  with  the  other  evidence  in  the  case.  City 
Dep,  Bank  v,  Oreen,  138  Iowa  156,  164;  Sievertsen  v.  Paxtoiv- 
Eckman  Chem.  Co.,  160  Iowa  662;  Doyle  v.  Burns,  123  Iowa 
488,  502 ;  Davidson  Bros.  Co.  v.  Smith,  143  Iowa  124 ;  Treadway 
V,  8.  C.  &  8t,  P,  R.  Co.,  40  Iowa  526.  As  to  the  next  point,  the 
defendant  and  his  wife,  who  was  with  him,  contradict  the  testi- 
mony of  Danaher;  and,  as  we  understand  the  record,  Danaher 
was  at  Anamosa  or  Cedar  Rapids  to  advise  with  defendant  in 
regard  to  another  case.  Defendant  and  his  wife  say  that  there 
was  something  asked  by  Danaher  as  to  whether  defendant 
wanted  to  make  a  deal,  and  defendant,  or  his  attorney,  spoke  up 
and  said  defendant  did  not  want  to  make  a  deal;  and  that 
Danaher  said,  **A11  right."  At  any  rate,  they  testify  that 
Danaher  did  not,  at  that  time,  say  anything  about  having  a  con- 
tract and  note  against  defendant,  and  that  Danaher  did  not  show 
any  contract  or  notes  in  Wheeler's  office  at  Cedar  Rapids.  The 
letters  referred  to  were  written  after  plaintiff  purchased  the 
note.  Danaher  himself  says  that  there  was  no  contract  shown ; 
that  the  discussion  was  about  a  lawsuit;  that  there  were  no 
notes  shown  there.  Thus  far,  then,  the  jury  could  have  found 
that  Danaher  had  not  made  a  claim  that  defendant  had  executed 
and  delivered  the  note  to  him ;  that  he  made  no  reference  to  note 
or  notes,  in  his  letter  of  December  31,  1917,  or  to  defendant's 
attorney  on  the  27th ;  but  that,  on  the  contrary,  he  was  urging 
defendant  to  make  a  deal,  when  they  were  at  Anamosa  and  Cedar 
Rapids.    The  appellant  took  no  part  in  the  transactions  between 
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defendant  and  Danaher,  prior  to  its  purchase  of  the  note,  and 
there  is  no  evidence  that  the  bank  knew  that  such  transactions 
had  taken  place,  until  after  this  action  was  commenced.  As  to 
what  took  place  after  plaintiff  purchased  the  note  sued  on,  ap- 
pellee contends  that  there  is  nothing  to  show  that  appellant 
changed  its  position  in  any  way,  because  of  what  defendant  said 
or  did,  or  that  it  was  prejudiced.  On  this  they  cite  Ford  v.  Oti, 
186  Iowa  820,  Jamison  v.  Auxier,  145  Iowa  654,  655,  and  other 
cases,  and  they  cite  the  Ford  case  to  the  proposition  that,  to 
constitute  a  waiver,  two  things  are  essential:  First,  knowledge 
of  the  existence  of  the  right;  and  second,  intention  to  relinquish 
it.  Sanders  v.  Sutlive  Bros.  &  Co,,  187  Iowa  300,  is  also  cited 
to  the  proposition  that  without  knowledge  there  can  be  no 
ratification;  and  appellee  contends  that,  under  the  record,  he 
had  no  knowledge  that  either  Danaher  or  plaintiff  was  claiming 
that  they  had  such  a  note  until  about  the  time,  or  soon  before, 
this  suit  was  brought.  Other  cases  are  cited  to  the  point  that 
recognition,  to  have  the  effect  of  making  valid  an  instrument 
which,  but  for  ratification,  would  be  void,  is  to  be  clear  and  ex- 
press, or  implied  from  circumstances  equally  clear  and  undis- 
puted. Seiffert  &  W.  Lbr.  Co.  v.  Hwrtwell,  94  Iowa  576,  583, 
and  other  cases.  The  president  of  appellant  bank,  who  nego- 
tiated the  note,  testifies  that  he  knew  nothing  about  its  having 
been  given  in  connection  with  the  sale  of  land;  that  he  didn't 
know  anything  about  how  the  note  was  obtained;  that  he  did 
not  see  the  contract. 

It  is  next  contended  by  appellant,  on  the  question  of  estop- 
pel, that,  after  plaintiff  had  purchased  the  note,  it  promptly 
notified  defendant,  on  February  4,  1918,  of  its  purchase  of  the 
note ;  and  that  defendant  failed  to  deny  the  signature,  or  to  claim 
it  was  a  forgery ;  and  that  thereby  it  was  misled ;  and  that,  in 
October,  1918,  appellant  wrote  defendant  that  the  note  was  com- 
ing due,  and  that  it  was  sending  it  to  another  bank,  where  he 
could  pay  it;  and  that  such  other  bank  notified  defendant  to 
come  in  and  pay  it;  that  defendant  then  came  in  and  looked 
at  the  note,  at  the  Niles  &  Watters  Bank ;  and  that  defendant, 
without  denying  the  signature,  said  that  the  company  (Danaher) 
owed  him  more  than  he  owed  the  company.  But  here  again  there 
is  a  conflict  in  the  evidence.    The  officer  of  the  plaintiff  bank 
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wbo  testifies  in  regard  to  sending  the  notice  says  that  he  '^  thinks 
they  sent  a  notice  to  defendant  some  time  after  February  4th. 
I  have  nothing  here  to  show.  We  make  a  habit  of  sending  no- 
tices to  outside  people."  He  does  not  testify  with  certainty 
that  a  notice  was  sent,  and  defendant  testifies  that  he  never  re- 
ceived any  letter  from  the  plaintiff  bank.  His  wife  says  that 
no  such  letter  ever  came  to  their  house.  Defendant  and  his 
wife  testify  that  a  notice  was  received  from  the  Niles  &  Watters 
Bank,  which  was  the  first  time  they  had  ever  heard  that  there 
was  claimed  to  be  such  a  note.  The  defendant  testifies  that,  after 
he  received  the  notice  from  the  Niles  &  Watters  Bank,  he,  with 
his  attorney,  went  to  the  bank,  where  defendant  said  that  it 
was  not  his  note ;  that  that  was  the  first  time  he  ever  saw  that 
note;  that,  shortly  after  that,  he  received  a  notice  from  plaintiff's 
attorney,  and  he  thinks  he  went  up  to  the  attorney's  office; 
that  he  told  him  he  did  not  sign  the  note  at  all. 

There  is  another  circumstance  that  should  have  been  re- 
ferred to,  and  that  is  that  one  Buggy  made  a  visit  to  Anamosa 
in  the  latter  part  of  March,  1918 ;  but  Bu^y  says  that  nothing 
was  said  about  the  notes.  There  was  something  said  about  want- 
ing to  make  a  deal.  There  is  a  conflict  in  the  testimony  as  to 
what  occurred  when  defendant  went  to  Minneapolis  in  Septem- 
ber, 1918.  We  have  not  attempted  to  detail  any  considerable 
part  of  the  evidence;  but,  under  the  record,  we  think  that,  so 
far  as  plaintiff  is  concerned,  there  was  a  jury  question  on  these 
qu^tions  of  waiver,  ratification,  and  adoption.  Coimsel  for  ap- 
pellant discuss  these  three  and  estoppel,  as  synonymous.  The 
court  instructed  fully  as  to  ratification,  and  we  do  not  under- 
stand appellant  to  complain  of  the  form  of  the  instructions  on 
this  feature  of  the  case. 

3.  It  is  argued  by  appellant  that  the  verdict  is  contrary 
to  the  instructions  of  the  court;  but  we  take  it  from  the  argu- 
ment that  this  is  on  the  assumption  by  appellant  that  their  evi- 
dence is  undisputed,  or  conclusively  establishes  that  defendant 
signed  the  note.  The  prior  discussion  in  the  opinion  disposes 
of  this  question. 

It  is  further  contended  by  appellant  that,  though  the  court 
instructed  as  to  forgery  and  ratification  of  the  note  after  its 
execution,  the  court  failed  to  instruct  specifically  as  to  estop- 
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pel.  The  argument  is  that  thereby  the  court  failed  to  instruct 
the  jury  that  the  facts  and  circumstances  of  the  case  which  also 
make  and  constitute  ratification  may  be  considered  by  the  jury 
as  circumstances  and  evidence  that  the  signature  was  written  by 
appellee,  as  set  out  in  requested  Instructions  12  to  15.  We  have 
stated  the  proposition  as  counsel  state  it  in  their  argument.  But 
the  proposition  as  stated  does  not  raise  the  question  of  estoppel, 
but  only  whether  the  signature  was  written  by  defendant;  and 
the  four  instructions  requested  and  just  referred  to,  after  stat- 
ing the  different  circumstances,  end  with  the  statement  that  such 
conduct  on  the  part  of  defendant  might  be  considered  as  tending 
to  establish  the  fact  that  the  defendant  did,  in  fact,  sign  said 
note.  This  matter  was  properly  covered  by  the  court  in  the  in- 
structions given.  The  argument  is  brief  at  this  point.  We  are 
inclined  to  think  that,  strictly  speaking,  there  was  no  evidence 
of  change  of  position,  prejudice,  or  estoppel  shown  by  the 
evidence. 

The  instruction  of  the  court  in  regard  to  expert  testimony 
is  criticised,  and  particularly  the  clause  in  reference  to  the 
jury's  making  comparisons.  The  thought  is  that,  because  this 
instruction  was  the  last  one  given,  the  jury  might  eliminate  all 
other  testimony  in  the  case,  and  determine  the  issues  by  their 
own  comparisons.  We  think  the  instruction  is  not  susceptible  to 
the  construction  placed  upon  it  by  appellant.  The  instructions 
must  all  be  considered  together. 

We  discover  no  prejudicial  error,  and  the  judgment  is — 
Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  James  Thomas  Townsend, 

Appellant. 

HOMICIDE:      Evidence — Identity   of   Deceased.     Proof   that    a    dead 
1    body  was  the  body  of  the  person  alleged  to  have  been  feloniously 
killed,  may  be  established  by  other  than  direct  and  positive  testi- 
mony.   So  held  where  the  identity  was  established  by  the  similarity 
of  physical  characteristics  and  other  attending  circumstances. 
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GSmiKAZa  IiAW:     Confessloiu^TlirMtfl   and   Fear.     Statements   to 

2  an  accused  by  a  police  officer  to  the  effect  that  he  was  going 
to  the  bottom  of  the  facts  surrounding  a  homicidOi  even  if  he 
had  to  call  every  member  of  the  family,  and  that  the  accused 
was  not  telling  the  truth  to  the  officer,  and  other  facts,  reviewed, 
and  held  to  present  a  jury  question  on  the  issue  whether  a  confes- 
sion was  voluntary. 

CBQCIKAIi  LAW:     Bvldexice — ^FabrlcatioxL    Becord  of  an  attempt  by 

3  an  accused  to  fabricate  evidence  in  his  behalf  reviewed,  and  held, 
with  other  and  attending  circumstances,  to  fully  justify  the  verdict 
of  guilt. 

OBDOKAIi  ItAW:    Kiscondnct  of  Oonnsal — ^Pendstliig  in  Mlaoondnet. 

4  Becord  relative  to  persistence  on  the  part  of  counsel  for  the  State 
in  attempting  to  draw  improper  testimony  from  a  witness  reviewed, 
and  held  not  to  constitute  reversible  error. 

Appeal  from  Duhuque  District  Court, — J.  W.  Kintzingeb, 

Judge. 

April  6, 1921. 

Defendant  was  convicted  of  the  crime  of  murder  in  the 
first  degree,  and  sentenced  to  life  imprisonment  in  the  state 
penitentiary  at  Fort  Madison.  From  this  judgment  he  appeals. 
— Affirmed. 

Fabiwn  Beckett,  for  appellant. 

B.  J.  Oibson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Stevens,  J. — ^I.  Defendant  was  convicted  of  killing  Frank 
Crees,  his  stepfather.  The  conceded  facts  are  that  Frank  Crees 
lived  in  a  boathouse  on  the  Mississippi  River,  in  the  city  of 
Dubuque,  with  his  wife  and  several  children.  The  defendant, 
who  was  the  son  of  Mrs.  Clara  Crees  by  a  former  marriage,  went 
to  Dubuque,  after  his  discharge  from  the  army,  and  resided 
with  the  Crees  family  until  the  night  of  August  17,  1919,  when 
the  boathouse  was  destroyed  by  fire.  Frank  Crees  was  one  of 
the  employees  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
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Company,  and  was  last  seen  alive  by  anyone  outside  of  tlie  Crees 
family  on  the  evening  of  August  14th,  with  his  wife  and  chil- 
dren bathing  in  the  river.  His  disappearance  was  observed 
shortly  thereafter,  and  on  Sunday  morning  following,  the  boat- 
house  was  totally  destroyed  by  fire,  leaving  the  Crees  family 
destitute  of  money  or  clothing,  except  that  worn  by  them  at  the 
time  of  the  fire.  The  defendant  and  his  mother  stated  that 
Crees  had  gone  to  Cincinnati,  to  look  after  some  property  in 
which  he  had  an  interest;  that  he  would  then  go  to  Clinton; 
and  that  the  family  intended  to  float  down  the  river  to  that 
place  and  meet  him.  On  the  evening  of  August  20th,  some 
parties  on  the  river  obswved  an  object  afloat  on  the  surface,  a 
short  distance  from  them,  which  they  thought  was  a  human  body. 
They  rode  out  to  the  object,  and  discovered  that  it  was  the  body 
of  a  man.  They  tied  a  rope  around  the  arm  and  towed  the  body 
to  the  shore.  When  it  was  removed  from  the  water,  it  was  found 
that  a  rope  was  wrapped  around  the  body  several  times,  and 
also  around  the  neck,  and  that  a  rock  weighing  about  100  pounds 
was  attached  thereto.  The  ankles  were  also  tied  together.  The 
body,  which  was  in  an  advanced  stage  of  decomposition,  was 
clothed  in  a  shirt  only.  After  the  body  was  taken  to  the  under- 
taker's,  it  was  discovered  that  the  skull  was  fractured  in  two 
places,  either  of  the  wounds  being  suflBcient  to  have  produced 
death.  No  one  was  called  to  identify  the  body.  One  witness 
testified  that  he  had  frequently  seen  the  man  in  Dubuque,  but 
did  not  know  his  name.  The  skin  was  badly  discolored,  and 
showed  a  tendency  to  slip  from  the  flesh.  Suspicion  had  al- 
ready been  aroused  against  the  defendant,  and,  on  August  20th, 
he  was  taken  in  custody  by  the  sheriff,  and,  in  the  presence  of 
Catherine  Hibbe  and  the  county  attorney,  signed  a  written 
statement,  confessing  that  he  killed  Crees  on  the  morning  of 
August  15th,  with  a  window  weight,  by  striking  him  several 
times  upon  the  head ;  that  he  tied  a  rope  around  his  feet  and 
neck ;  that  he  rowed  the  body  out  into  the  river,  and  attached  a 
rock  weighing  about  100  pounds  to  the  rope,  and  sunk  the  body  in 
the  river.  No  testimony  was  offered  upon  the  trial  on  behalf 
of  the  defendant. 

The  first  contention  of  counsel  for  appellant  is  that  the 
corpi^  delicti  was  not  proven.    Frank  Crees,  according  to  the 


Apr.,  1921]  State  v.  Townsbnd.  i^  •.  365 

testimony,  was  about  six  feet  tall,  and  had  sandy  hair  and  mus- 
tache. Numerous  witnesses  testified  that  he  did 
'  deuce:  idoit^'    not  wear  a  beard,  but  was  usually  imshaven.  The 

testimony  varies  considerably  as  to  his  weight. 
The  body  taken  from  the  river  was  decomposed  and  bloated  to 
saeh  an  extent  that  it  was  difficult  to  estimate  his  weight.  The 
description,  however,  corresponded  in  all  substantial  respects 
with  the  descriptions  given  of  Crees.  Two  or  three  witnesses  who 
resided  near  the  boathouse  testified  that  they  heard  noises 
therein,  about  2  o'clock  on  the  morning  of  August  15th,  and  one 
witness  testified  that  she  heard  a  sound  like  someone  falling  on 
the  floor.  Another  witness  testified  that  he  heard  someone 
rowing  a  boat,  shortly  after  he  heard  the  noise. 

Nothing  appears  to  have  been  heard  of  Crees,  nor  was 
any  testimony  offered  upon  the  trial  to  the  effect  that  he  had 
gone  to  Cincinnati,  as  claimed  by  the  defendant  and  his  mother. 
The  carpus  delicti  may  be  established  by  circumstantial  evi- 
dence. State  V.  MiUmeier,  102  Iowa  692.  While  identification 
of  the  body  by  witnesses  who  knew  Crees  during  his  lifetime 
was  not  introduced,  the  circumstances  shown  fully  justified  the 
jury  in  finding  that  the  body  was  that  of  Frank  Crees.  The 
evidence  abundantly  justifies  the  conclusion  that  he  was  mur- 
dered. 

II.  Objection  was  lodged  against  the  admission  of  the 
alleged  confession  in  evidence,  upon  the  ground  that  it  was 
obtained  by  threats  and  intimidation,  and  that  it  was  not  the 

free  and  voluntary  statement  of  the  accused. 
'  confMioiis:  The  coufcssiou  wss  first  made  to  Giellis,  chief 

ear.  ^^  police  of  the  city  of  Dubuque.  Giellis  testi- 
fied that  he  first  talked  with  the  defendant  on  August  17th,  at 
the  matron's  quarters,  and  that  the  defendant  then  said  that 
Crees  had  gone  to  Cincinnati.  Another  conversation  was  had 
with  him  on  August  19th,  concerning  the  disappearance  of 
Crees.  After  the  defendant  was  taken  to  the  police  station 
on  the  20th,  the  chief  of  police  interrogated  him  at  some 
length,  and  in  the  course  of  the  conversation  said  to  him : 

''I  told  him  that  I  intended  to  go  into  this  matter  to  the 
bottom ;  that  I  would  sift  it  out.  There  w.ere  many  other  mem- 
bers of  the  family  who  would  be  able  to  throw  some  light  on 
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this  matter,  I  was  sure,  before  I  finished  my  investigation ;  and 
I  would  continue  to  investigate  the  ease  if  I  had  to  bring  up 
the  entire  family  and  question  each  and  every  one  of  them  sep- 
arately. I  was  positive  I  would  get  the  facts.  He  said,  'What 
are  you  driving  at?  What  do  you  mean  V  I  said,  *  You  needn't 
ask  that  question  of  me;  you  know  down  in  your  heart  what 
I  mean.  You  know  what  you  are  up  here  for,  and  you  know 
why  I  am  questioning  you.  And  you  know  that  you  have  not 
told  me  the  truth.'  " 

This  is  the  language  which  counsel  for  the  defendant  con- 
strues as  a  threat.  It  was  during  this  conversation  that  the 
defendant  confessed,  saying,  *'Yes,  I  do  know  something  about 
the  death  of  Crees.  I  might  as  well  come  out  with  it."  Later, 
the  county  attorney,  in  the  presence  of  the  chief  of  police  and 
the  police  matron,  wrote  the  statement  which  was  signed  by  the 
defendant.  This  statement  recites  that  it  '*is  voluntary,  with- 
out threats,  promise,  or  inducement  of  any  kind."  Both  the 
chief  of  police  and  the  police  matron  testified  that  the  statement 
was  read  over  to  him,  and  that  he  signed  the  same  freely,  and 
that  nothing  was  done  by  any  of  the  parties  present  to  induce 
him  to  do  so. 

The  court  submitted  the  question  to  the  jury  by  instruc- 
tions to  which  no  exception  was  taken.  The  chief  of  police 
testified  that  he  used  no  persuasion,  promises,  or  other  induce- 
ments to  obtain  the  confession.  The  court  could  not  have 
found,  as  a  matter  of  law,  that  the  confession  was  improperly 
obtained,  and  this  question  was,  therefore,  properly  submitted 
to  the  jury.  State  v.  Bennett,  143  Iowa  214.  The  confession 
was  properly  received  in  evidence. 

Ill*  One  McCarthy  testified  that  the  defendant  told  him 
that  he  killed  Crees  with  a  window  weight  on  Friday  night; 
that  these  statements  were  made  by  the  defendant  voluntarily, 
and  without  threats  or  promises  of  any  kind.  The  court  prop- 
erly overruled  defendant's  objections  to  the  testimony  of  this 
witness,  which  were  based  upon  the  same  grounds  as  the  ob- 
jections to  the  testimony  of  the  chief  of  police. 

IV.  A  motion  was  made  by  defendant,  at  the  close  of  the 
testimony,  for  a  directed  verdict.  The  motion  was  properly 
overruled.     The  evidence  of  defendant's  guilt  does  not  rest 


Apr.,  1921  ]  State  v.  Townsend.  367 

alone  upon  his  confession.    As  already  stated, 

3.  Criminal  i^aw:  .•,  .  -i       ^    ^i        i        .1  •    j 

endenee:  fftbri-    Something  occurred  at  the  boathouse  occupied 
^  *^°*  by  the  Crees  family,  on  the  morning  of  August 

15th,  which  aroused  some  of  tfie  neighbors,  from  whose  testi- 
mony it  appears  that  loud  talking  was  heard,  and  a  noise  as 
of  something  falling,  and  of  a  boat  being  rowed  upon  the  river. 
The  disappearance  of  Crees  was  sudden,  and  it  is  manifest  that 
the  explanation  given  by  the  defendant  thereof  was  untrue. 
While  in  jail,  awaiting  trial,  the  defendant,  under  an  assumed 
name,  wrote  the  following  letter  to  his  mother,  and  gave  it  to  a 
fellow  prisoner  to  mail.  The  prisoner  gave  the  letter  to  the 
sheriff.     It  is  as  follows: 

''October  7th,  1919. 
"Mrs.  Clare  Crees,  Dear  M.  Frend.  Here  is  some  good 
advice  to  you.  Swear  that  James  Killed  Frank  in  defense. 
Say  that  he  had  that  big  English  knife  in  his  hand,  atrying 
to  cut  the  underclothes  off  the  girls.  Say  that  James  dragged 
Prank  back  from  the  girls  and  Frank  hit  James  with  the  knife. 
Say  James  hit  him  with  the  iron  weight  which  was  on  the 
floor.  Say  you  saw  the  knife  in  his  hand.  The  rest  after  that 
the  same  as  before.    As  much  as  you  remember.  Learn  by  heart. 

'*  [Signed]     Mathew  F.  Marsun. 
*'(Give  the  sign  if  you  get  this  letter.)" 

The  letter  was  never  received  by  his  mother,  and  she  did 
not  testify  as  a  witness.  Death  was  caused  by  blows  upon  the 
head  with  a  blunt  instrument,  and  the  manner  in  which  the  body 
was  placed  in  the  river  leaves  no  doubt  that  Crees  was  mur- 
dered. The  evidence  fully  and  abundantly  sustains  the  verdict. 
V.  Complaint  is  also  made  of  the  conduct  of  counsel  for 
the  State  in  argument  to  the  jury.  These  assignments  are 
without  merit.     It  is  also  urged  that  counsel  was  guilty  of 

misconduct  in  the  examination  of  a  witness  by 

**  ^Monduct^^"    the  name  of  Ida  Mund.     An  attorney  for  the 

Ss^S^'nScon-     State  persisted  in  interrogating  this  witness  as 

^^^*  to    certain    relations    between    defendant    and 

Crees'  daughters,  after  the  court  had  sustained  the  defendant's 

objections   thereto.      Counsel   should   have   promptly    desisted 
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from  the  line  of  examination  pursued,  immediately  after  the 
conrt  mled  that  the  testimony  was  inadmissible.  Counsel  for 
the  State  explained  their  position  by  saying  that  they  sought 
to  establish  a  motive  for  the  crime.  The  evidence  did  not  tend 
to  this  end,  but  we  are  clear  that  no  prejudice  resulted.  The 
facts  of  this  case  readily  distinguish  it  from  State  v.  Weaver, 
182  Iowa  921,  cited  by  defendant.  In  the  Weaver  case,  the 
examiner  sought  to  show  that  the  defendant  had  committed 
other  like  offenses  on  other  girls. 

VI.  Complaint  is  also  made  of  the  refusal  of  the  court 
to  give  a  requested  instruction.  No  exception  was  taken  to  the 
refusal  of  the  court  to  give  this  instruction,  and  its  substance 
was  embodied  in  a  separate  paragraph  of  the  court's  charge  to 
the  jury.  Some  other  alleged  errors  are  discussed  by  counsel, 
but  they  are  without  substantial  merit.  We  have  read  the  en- 
tire record  with  care,  and  are  satisfied  that  the  verdict  of  the 
jury  was  right,  and  that  no  prejudicial  error  was  committed  by 
the  court.     It  follows  that  the  judgment  below  is — Affirmed, 

Evans,  C.  J.,  Arthur  and  Pavu^le,  JJ.,  concur. 


Joseph  Vowles,  Appellee,  v.  M.  P.  Yakish  et  al..  Appellants. 

0OBPOBATION8:    Liability  for  Slander  by  Agent.    An  insurance  eom- 

1  pany  whieh  admits  its  liability  for  loss  to  property  covered  by  insuj- 
ance,  and  authorizes  its  agent  to  culjtist  and  agree  on  the  amount  of 
the  lo88f  is  not  liable  for  the  slanderous  words  of  the  agent  in  accus- 
ing the  insured,  during  the  adjustment  of  the  loss,  of  having  set 
fire  to  the  property. 

Weaveb,  C.  J.,  dissents. 

GOBPOBATIONS:    Batification  of  Agent's  Unanthorlzed  Act.    An  inaur- 

2  ance  company  which  admits  its  liability  for  loss  to  property  covered 
by  insurance  does  not,  by  accepting  and  paying  its  agent's  adjust- 
ment of  the  loss,  thereby  ratify  the  act  of  the  agent  in  going  outside 
his  agency  during  the  adjustment,  and  slanderously  accusing  the 
insured  of  having  set  fire  to  the  property. 

NEW  TBIAIi:    Verdict — ^Excessiveness.    Verdict  for  $5,000,  actual  and 

3  exemplary  damages  for  slander,  held  excessive. 
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Appecd  from  lAnn  District  Court. — ^Milo  P.  Smith,  Judge. 

October  4,  1920. 

Rehearing  Denied  April  6,  1921. 

Action  for  slander.  The  facts  are  fully  stated  in  the 
opinion.  There  was  a  verdict  and  judgment  for  plaintiff  in 
the  court  below  for  $5,000  against  both  defendants,  who  appeal. 
— Reversed. 

Bollinger  &  Block  and  Trewin,  Simmons  &  Trevnn,  for 
appellants. 

Rickel  &  Dennis,  for  appellee. 

Stetvens,  J. — On  and  for  a  few  months  prior  to  June  3, 
1916,  plaintiff  conducted  a  grocery  store  in  a  building  owned 
by  him  in  Kenwood,  Iowa.    On  the  date  above  mentioned,  the 

whole  was  totally  destroyed  by  fire.     At  the 

*  liabmty  for  time  of  the  loss,  he  held  a  poliey,  issued  by  the 

«  n  er    y  agent,  ^^f^jj^j^^^   Security   Fire  Insurance   Company 

of  Davenport,  Iowa,  upon  the  building  and  stock  of  groceries. 
On  the  day  of  the  fire,  the  defendant  Yakish,  one  of  the  state 
agents  of  the  defendant  insurance  company,  went  to  the  home 
of  plaintiff,  and  made  some  inquiry  as  to  the  origin  of  the  fire 
and  the  extent  of  the  loss.  During  the  conversation,  the  de- 
fendant informed  plaintiff  that  it  would  be  necessary  for  him 
to  produce  his  invoices.  It  developed,  however,  that  the  in- 
voices were  all  destroyed  by  the  fire,  and  plaintiff  had  to  pro- 
cure duplicates  from  the  dealers  of  whom  he  had  purchased 
merchandise.  After  several  attempts  to  adjust  the  loss,  plain- 
tiff, on  June  29th,  went  with  Mr.  Steenberg,  who  was  assisting 
him,  to  the  oflSee  of  Yakish  in  Cedar  Rapids,  in  a  further  effort 
to  effect  a  final  settlement.  According  to  the  testimony  of 
plaintiff,  the  conversation,  which  lasted  for  about  an  hour, 
was  carried  on  largely  between  Steenberg  and  Yakish,  and  re- 
lated principally  to  certain  items  of  freight,  which  formed  at 
that  time  the  principal  matter  in  controversy  between  them. 

Vol.  191  U.— 24 
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The  plaintiff,  who  is  corroborated  by  Steenberg,  testified 
that  Yakish,  at  the  conclusion  of  the  above  negotiations,  said: 

**I  don't  want  to  hear  nothing  about  it.  I  ain't  going 
to  have  nothing  to  do  about  it.  I  will  make  him  go  some.  We 
have  the  goods  on  him.'' 

He  further  testified  that  Steenberg  then  said :  * '  You  don 't 
mean  to  say  Mr.  Vowles  burned  his  store  out,  do  you?"  To 
which  the  defendant  replied:    **Yes,  I  do." 

He  also  testified  that,  on  a  subsequent  occasion,  plaintiff 
and  Yakish,  at  the  request  of  the  latter,  went  to  a  bank  in 
Cedar  Rapids,  where  he  informed  plaintiff  that  he  was  going 
to  swear  him,  and  put  him  through  a  test.  Concerning  this 
transaction,  plaintiff  testified  in  part: 

**I  says:  *I  don't  know.  I  don't  see  no  judge  nor  jury. 
I  don't  see  that  I  am  in  nobody's  courtroom.'  He  says:  *That 
don't  make  no  difference.  I  have  the  power  to  swear  you.'  I 
says:  *You  can  go  to  hell,  too.'  I  turned  around  and  started 
out  of  the  bank.  He  followed  me  right  out  of  the  bank.  He 
says :  *  We  will  make  you  go  some. '  I  says :  *  You  can  go  plumb 
to  hell;'  and  I  started  up  the  sidewalk.  He  stepped  down  off 
the  step  and  shook  his  finger,  and  says:  *I  will  make  you  go 
some.    I  have  the  goods  on  you  for  burning  it  up.'  " 

The  foregoing  are  the  slanderous  words  complained  of.  In 
his  petition,  which  is  in  two  counts,  plaintiff  alleged  that,  at 
the  time  the  slanderous  words  were  uttered,  Yakish  was  the  ad- 
justing agent  of  the  defendant  insurance  company,  and  acting 
for  and  on  its  behalf ;  that  all  of  the  statements  were  false,  and 
made  maliciously,  and  with  the  intent  to  injure  and  destroy 
the  confidence  of  the  public  in  plaintiff.  He  asks  damages  in 
the  sum  of  $10,000.  The  answer  of  the  defendant  consisted  of 
a  general  and  specific  denial,  and  a  special  plea  in  mitigation  of 
damages,  which,  in  view  of  the  conclusion  reached,  is  given  no 
consideration  herein.  There  was  a  verdict  and  judgment  for 
plaintiff  against  both  defendants  in  the  sum  of  $5,000. 

I.  At  the  conclusion  of  plaintiff's  testimony,  the  defend- 
ant moved  the  court  for  a  directed  verdict,  upon  the  ground, 
among  others,  that  the  evidence  wholly  failed  to  show  that,  if 
the  slanderous  words  were  in  fact  uttered  by  the  defendant 
Yakish,  he  was,  at  the  time,  acting  within  the  scope  of  his  au- 
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thorily  as  an  adjusting  agent  for  the  insurance  company.    This 
presents  the  first  question  for  our  consideration. 

It  is  not  claimed  by  counsel  that  a  corporation  is  never 
liable  for  damages  on  account  of  slanderous  utterances  of  its 
agent^  but  that  liability  is  imposed  only  when  the  slander 
charged  was  uttered  by  the  agent  within  the  scope  of  his 
authority,  express  or  implied.  This  question  has  been  fre- 
qaently  discussed  and  passed  upon  by  the  courts  of  other  juris- 
dietions,  but  with  considerable  diversity  of  holding.  While  a 
few  courts  and  text-writers  have  announced  the  doctrine  that 
a  corporation  is  never  liable  for  slanderous  words  uttered  by 
its  agent,  the  overwhelming  weight  of  authority  is  to  the  con- 
trary. The  majority  rule  seems  to  be  that,  if  the  agent,  acting 
within  the  scope  of  his  employment  and  in  the  actual  perform- 
ance of  the  duties  thereof,  touching  the  matter  in  question,  utter 
a  slander,  though  without  the  knowledge  of  the  corporation  or 
with  its  approval,  liability  attaches.  Fensky  v,  Maryland  Cas. 
Co.,  264  Mo.  154  (174  S.  W.  416) ;  Rivers  v.  Yazoo  &  M.  B.  Co., 
90  Miss.  196  (43  So.  471) ;  Sawyer  v.  Norfolk  So.  B.  Co.,  142 
N.  C.  1  (9  Ann.  Cas.  440) ;  Republic  I.  &  8.  Co.  v.  Self,  192 
Ala.  403  (68  So.  328) ;  International  Textbook  Co.  v.  Heartt 
136  Fed.  129;  Case  v.  Steele  Coal  Co.,  162  Ky.  68  (171  S.  W 
993) ;  Kane  v.  Boston  M.  L.  Ins.  Co.,  200  Mass.  265  (86  N.  B 
302) ;  Crdly  v.  Missouri  &  K.  Tel.  Co.,  84  Kan.  19  (113  Pac 
386) ;  Hypes  v.  Southern  R.  Co.,  82  S.  C.  315  (17  Ann.  Cas.  620) 
Etdditt  V.  Singer  Mfg.  Co.,  124  N.  C.  100  (32  S.  B.  392) 
?alm^  V.  Manhattan  R.  Co.,  133  N.  Y.  261  (30  N.  E.  1001) 
Waters-Pierce  OU  Co.  v.  Bridwell,  103  Ark.  345  (147  S.  W.  64) 

The  test  generally  applied  by  the  cases  is:  (a)  Was  the 
person  who  uttered  the  slanderous  words  an  authorized  agent 
of  the  corporation?  (b)  If  so,  was  he  at  the  time  acting  within 
the  scope  of  his  employment?  (c)  Was  the  language  charged 
used  in  the  actual  performance  of  his  duties  touching  the  mat- 
ter in  question?  Other  courts  have,  however,  held  that  a  cor- 
poration is  not  liable  for  slander  uttered  by  its  agent,  unless 
it  affirmatively  appears  that  the  agent  was  expressly  authorized 
thereby  to  speak  the  slanderous  words  complained  of,  or  that 
the  company  subsequently  approved  or  ratified  the  same.  Behre 
V.  National  C.  B.  Co.,  100  Ga.  213  (27  S.  B.  986)  j  Lindsey  v. 
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8t  Louis,  I.  M.  <fe  8.  R.  Co.,  95  Ark.  534  (129  S.  W.  807) ;  Jack- 
son V.  Atlantic. C.  L,  R,  Co.,  8  Ga.  App.  495  (69  S.  E.  919); 
Duquesne  Dist,  Go.  v.  Oreenbawm,  135  Ky.  182  (24  L.  R.  A. 
[N.  S.]  955) ;  Mclntyre  v.  Ciidahy  Pkg.  Co.,  179  Ala.  404  (60 
So.  848) ;  Flaherty  v.  Maxwell  Motor  Co.,  187  Mich.  62  (153 
N.  W.  45) ;  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574  (43  So.  210). 

The  agency  of  the  defendant  Yakish  to  adjust  the  loss  for  his 
codefendant  is  admitted;  and,  while  there  is  direct  conflict  in 
the  evidence  as  to  whether  any  of  the  language  complained  of  was 
used  upon  either  of  the  occasions  mentioned,  the  finding  of  the 
jury  upon  this  question  has  support  in  the  evidence. 

The  real  question  here  to  be  determined  is:  Was  the  de- 
fendant, at  the  time  he  uttered  the  words  complained  of,  acting 
within  the  scope  of  his  employment,  and  in  the  actual  perform- 
ance of  his  duties  touching  the  subject-matter  of  the  negotiations 
or  transaction?  The  mere  fact  that  the  defendant  Yakish  was, 
at  the  time,  the  agent  of  the  insurance  company  to  adjust  the 
loss,  and  that  the  defamatory  words  were  used  during  the  nego- 
tiations, does  not  establish  liability  on  the  part  of  the  company. 
Kane  v.  Boston  M.  L.  Ins.  Co.,  supra;  Crelly  v.  Missouri  &  K. 
Tel.  Co.,  supra;  Dolan  v.  Huhinger,  109  Iowa  408;  SoAvyer  v. 
Norfolk  R.  Co.,  supra;  Walters-Pierce  OH  Co.  v.  BridweU,  supra; 
Singer  Mfg.  Co.  v.  Reeves  Lhr.  Co.,  95  Ark.  363  (129  S.  W.  805). 

We  find  nothing  in  the  record  specifically  defining  the 
authority  of  Yakish,  or  prescribing  the  scope  of  his  employment. 
This  is  left  to  inference.  It  is,  however,  manifest  from  the  pur- 
pose of  the  agency  that  Yakish  had  authority  to  adjust  and  agree 
upon  a  settlement  of  the  loss  that  would  be  binding  upon  the 
company.  This  is  conceded ;  but  is  it  sufficient  to  establish  liabil- 
ity? A  brief  review  of  the  evidence  touching  the  several  trans- 
actions from  the  time  of  the  fire  will  aid  us  at  this  point. 

Except  some  general  inquiry  by  Yakish  of  plaintiff,  on  the 
day  of  the  fire,  as  to  the  possible  origin  thereof,  the  subsequent 
negotiations  for  the  settlement  proceeded  without  reference 
thereto,  until  the  morning  of  June  29th,  when  plaintiff  claims 
the  defamatory  words  were  first  used.  The  loss  on  the  building 
and  fixtures  was  adjusted  about  a  week  after  the  fire.  The  in- 
surance on  the  building  was  $2,500 ;  the  amount  agreed  upon  and 
paid)  $2,350.    The  walls  of  the  building  were  left  standing,  and 
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were  used  in  its  reconstruction.  The  fixtures  were  a  total  loss, 
and  the  full  amount  of  the  insurance  thereon  was  paid.  As 
already  stated,  plaintiff's  invoices  were  destroyed  by  the  fire, 
and  there  was  some  delay  in  procuring  duplicates.  A  controversy 
arose,  at  the  meeting  on  June  29th,  over  an  item  of  $168  for 
freight.  The  adjusters  contended  that  the  trade  discounts,  which 
were  not  otherwise  taken  into  consideration  in  fixing  the  value 
of  the  stock,  should  offset  this  item.  It  was  found,  however,  that 
the  freight  exceeded  the  discounts  by  $108.  The  amount  finally 
agreed  upon  and  paid  in  settlement  of  the  loss  on  stock  was 
$2,000.  The  exact  proportion  paid  by  the  defendant  is  not 
material.  While  a  final  agreement  settling  the  loss  was  not 
arrived  at  between  the  parties  until  after  it  is  claimed  the  de- 
famatory language  was  used,  the  plaintiff,  in  his  testimony,  said 
that  the  sticking  point  between  them  at  the  June  meeting  was 
the  item  of  .freight,  * '  and  things  like  that. ' '  Other  companies 
had  insurance  on  the  property,  whose  representatives  took  part 
in  some  of  the  conversations. 

It  will  be  observed  from  the  forgoing  statement  that  the 
subject-matter  of  the  negotiations  was  the  extent  of  the  loss,  and 
not  the  origin  of  the  fire.  The  latter  question  does  not  appear 
to  have  entered  into  the  controversy  at  all.  The  defendant  cor- 
poration was  evidently  making  an  effort  to  adjust  the  loss,  upon 
the  theory  that  it  was  liable  therefor,  under  the  terms  of  plain- 
tiff's policy.  The  record  contains  no  evidence  from  which  it 
could  be  inferred  that,  the  company  was  claiming  that  plaintiff 
had  set  fire  to  the  building  for  the  purpose  of  obtaining  the  in- 
surance. The  whole  controversy,  so  far  as  there  was  any,  was 
over  the  value  of  the  stock.  As  stated,  an  agreement  eliminat- 
ing  the  building  and  fixtures  from  controversy  was  early  ar- 
rived at.  There  were  numerous  meetings  between  the  parties, 
or  their  representatives,  and  doubtless  considerable  discussion 
as  to  the  value  of  the  stock;  but  this  constituted  the  subject- 
matter  of  the  discussion,  and  would  seem  to  indicate  something 
as  to  the  probable  scope  of  the  defendant's  employment.  Author- 
ity to  adjust  and  settle  the  loss  was  all  that  the  business  in  hand 
required.  Nothing  else  was  involved.  Liability  was  admitted. 
A  settlement  to  be  arrived  at  upon  the  basis  of  admitted  liability 
involved  no  question  as  to  the  origin  of  the  fire.    If  the  fire  was 
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set  by  plaintiff,  or  at  his  instigation,  for  the  purpose  of  obtaining 
the  insurance,  it  would  be  a  complete  defense  to  plaintiff's  claim, 
but  would  probably  not  be  otherwise  material. 

If  the  defamatory  words  had  been  uttered  by  Yakish  while 
making  an  investigation  as  to  the  origin  of  the  fire,  as  the  agent 
of  defendant,  a  different  question  might  arise.  To  hold  a  cor- 
poration liable  for  the  torts  of  its  agent,  the  act  complained  of 
must  have  been  performed  in  the  course  and  within  the  scope  of 
the  agent's  employment.  If  he  exceeds  his  authority,  and  goes 
outside  of  the  scope  thereof  to  commit  an  unlawful  act,  the  prin- 
cipal is  not  liable. 

There  is  nothing  in  the  record  before  us  from  which  it  can 
be  inferred  that  the  defendant  corporation  was  not  proceeding 
in  good  faith  to  adjust  plaintiff's  loss.  It  is,  of  course,  true  that 
the  offensive  language  was  used  during  the  negotiations  for  a 
settlement;  but,  unless  it  was  used  within  the  scope  of  the  agent's 
employment,  and  while  he  was  in  the  actual  performance  of  his 
duties  touching  the  matter  in  question,  the  defendant  company  is 
not  liable  therefor.  A  single  case  selected  from  others  cited  supra 
will  serve  to  illustrate  the  distinction  suggested,  which,  after 
all,  is  a  familiar,  general  rule.  In  Crelly  v.  Missouri  &  K,  Tel,  Co,, 
84  Kan.  19  (113  Pac.  386),  the  Supreme  Court  of  Kansas  had 
before  it  an  action  for  damages,  based  upon  plaintiff's  claim 
that  she  was  assaulted  and  severely  injured  by  one  of  its  em- 
ployees. The  evidence  disclosed  that  a  local  manager  of  the  tele- 
phone company  demanded  of  plaintiff,  who  was  an  operator  in  its 
employ,  that  she  sign  a  voucher  for  compensation  due  her,  and 
that,  upon  her  refusal  to  do  so,  he  made  a  violent  assault  upon 
her.  The  court  held  that  the  company  was  not  liable,  upon  the 
ground  that,  in  assaulting  plaintiff,  the  agent  was  not  acting 
within  the  scope  of  his  authority,  or  in  the  actual  performance 
of  his  duties.  It  may  be  that  it  was  the  duty  of  the  operator 
to  sign  the  voucher ;  but  her  refusal  to  do  so,  of  course,  did  not 
■justify  the  assault,  nor  should  an  inference,  in  the  absence  of 
other  testimony  that  he  was  acting  at  the  time  within  the  scope 
of  his  employment,  be  permitted. 

Upon  both  occasions  when  it  is  claimed  the  defamatory  words 
were  spoken,  the  conversation  had  become  somewhat  animated, 
and,  upon  the  last  occasion,  the  use  of  the  slanderous  words  f  ol- 
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lowed  the  offensive  language  of  plaintiflE  above  set  out.  While 
it  is  true  that  the  meeting  of  the  parties  to  adjust  the  loss  pro- 
vided the  occasion  for  the  utterance  of  the  slander,  we  see  no 
more  reason  for  holding  that  Yakish  was  acting  within  the  ap- 
parent scope  of  his  employment,  when  he  accused  the  plaintiff 
of  setting  fire  to  his  building  and  stock  of  groceries,  than  was 
the  manager  of  the  telephone  company  when  he  attempted,  by 
the  use  of  violence,  to  compel  an  employee  to  sign  the  voucher. 
We  think  it  manifest  that,  in  doing  so,  he  was  not  acting  within 
the  scope  of  his  employment.  Corporations  can  only  transact 
business  through  agents ;  and,  in  the  absence  of  some  testimony 
in  the  case  at  bar  tending  to  show  that  the  defendant  company 
questioned  its  liability  upon  the  ground  that  plaintiff  set  fire  to 
his  building  or  stock,  or  that  Yakish  was  authorized  and  engaged 
in  the  investigation  of  the  origin  of  a  fire,  or  that  its  origin  was 
in  some  way  involved  in  the  subject-matter  of  the  negotiations, 
there  is  nothing  to  support  an  inference  that,  at  the  time  the 
objectionable  language  was  used,  he  was  acting  within  the  scope 
of  his  employment  or  authority  as  the  agent  of  the  defendant 
corporation. 

II.    But  it  is  also  claimed  by  counsel  for  appellee  that  the 
defendant  corporation  ratified  the  act  of  its  agent  in  uttering 
the  slander  charge.    This  claim  rests  upon  the  approval  and  ac- 
2.  coBPOBATioKs :     ccptaucc   by   the    company   of   the   settlement 
agenrs^unauthor-  a^Tccd  upou  betwceu  plaintiff  and  Yakish.    It  is 
iased  act.  ^q^  contended  by  appellee,  either  in  his  plead- 

ing or  proof,  that  he  was  in  any  way  induced  by  the  alleged  mis- 
conduct of  the  agent  to  enter  into  the  settlement  approved  by 
defendant.  The  case  is  not  one  where  the  agent  exceeded  his 
authority  in  procuring  a  settlement  or  obtaining  property  which 
the  principal  seeks  to  take  advantage  of  or  retain.  There  is  no 
question  as' to  the  authority  of  the  agent  to  make  the  settlement ; 
therefore,  as  to  this  matter,  ratification  of  the  principal  could 
have  been  no  more  binding  than  the  agreement  entered  into  on  its 
behalf  by  the  agent.  No  money  or  property  was  received  by  the 
company.  It  was  benefited  only  by  its  release  from  liability,  and 
whatever  advantage  resulted  from  the  settlement.  The  amount 
paid  substantially  covered  plaintiff's  loss,  and  he  appears  to  have 
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been  satisfied  therewith.  We  find  nothing  in  the  record  to  sus- 
tain appellee's  contention  upon  this  point. 

III.     The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
against  both  defendants  for  $5,000.    It  is  urged  by  appellants 
that  this  verdict  is  excessive,  and  the  result  of  passion  and  prej- 
udice.   The  evidence  wholly  fails  to  show  other 

3     NbW    TBZAIi  * 

'  verdict:  exces-      actual  damages  than  such  as  would  presump- 
Biveness  tivcly  arisc  from  the  speaking  of  the  slanderous 

words.  Upon  the  first  occasion,  plaintiff  and  Steenberg  were  the 
only  persons  present  who  claimed  to  have  heard  the  charges 
complained  of,  and  upon  the  second  occasion,  but  one  person 
testified  to  hearing  what  was  said.  The  record  does  not  disclose 
a  general  circulation  of  the  slander,  or  that  it  was  known  to 
anyone  except  the  parties  above  indicated.  Upon  both  occasions, 
it  is  claimed  that  Yakish  spoke  in  anger,  and  upon  the  last 
occasion,  after  plaintiff  had  refused  to  be  sworn,  as  requested  by 
the  agent  and  as  authorized  by  the  policy,  and  after  he  had  told 
Yakish  *^to  go  to  hell.''  As  the  jury  was  authorized,  under  the 
instructions,  to  return  a  verdict  for  both  actual  and  exemplary 
damages,  we  may  assume  that  at  least  the  larger  part  of  the 
verdict  is  made  up  of  exemplary  damages.  Unless  this  is  true, 
it  is  so  grossly  excessive  as  to  indicate  passion  and  prejudice 
upon  the  part  of  the  jury.  We  think  the  verdict  is  excessive; 
and,  as  the  instructions  of  the  court  authorized  the  allowance 
of  both  actual  and  exemplary  damages,  it  cannot  be  sustained. 
WUdeboer  v.  Petersen,  182  Iowa  1185;  Cain  v.  Osier,  168  Iowa 
59;  Ahrens  v,  Fenton,  138  Iowa  559;  Wdltham  Piano  Co.  v. 
Freeman,  159  Iowa  567;  Jolly  v.  Doolittle,  169  Iowa  658;  An- 
dreas V,  Hinson,  157  Iowa  43,  and  cases  cited ;  Dahl  v,  Hansen, 
152  Iowa  555,  556. 

It  is  our  conclusion,  therefore,  that  the  evidence,  as  shown 
by  the  record  before  us,  did  not  justify  the  court  in  giving 
Instruction  No.  1,  which,  in  substance,  advised  the  jury  that  the 
defendants  were  equally  liable,  if  it  found  that  the  defamatory 
words  were  spoken,  and  that,  instead,  the  motion  of  the  defend- 
ant company  for  a  directed  verdict,  upon  the  ground  that,  if 
Yakish  uttered  the  slander  charged,  he  was  manifestly  acting 
beyond  the  scope  of  his  employment,  should  have  been  sustained. 
Numerous  other  important  questions  are  discussed  by  counsel; 


Apr.,  1921]  VowLES  v.  Yakish.  377 

but  in  view  of  the  conclusion  reached,  that  the  judgment  below 
must  be  reversed  as  to  both  defendants,  we  find  no  occasion  to 
discuss  or  decide  the  same.  For  reasons  indicated,  the  judg- 
ment below  is — Reversed. 

Ladd,  Evans,  and  Salinger,  JJ.,  concur. 

Weaver,  C.  J.  (dissienting).  There  may  be  room  for  debate 
upon  the  correctness  or  sufficiency  of  some  of  the  instructions 
given  to  the  jury,  or  upon  the  alleged  excessiveness  of  the  dam- 
ages allowed;  and,  if  the  reversal  of  the  judgment  below  were 
ordered  on  that  ground  alone,  I  would  not  burden  the  record  with 
a  dissent,  although,  in  my  opinion,  the  court's  charge  to  the 
jury  presents  no  reversible  error. 

I  am,  however,  wholly  unable  to  agree  to  a  reversal  on  the 
grounds  stated  by  the  majority.  It  is  conceded  that,  according 
to  the  better  rule,  and  the  weight  of  modem  authority,  ''if  the 
agent,  acting  within  the  scope  of  his  employment  and  in  the 
.actual  performance  of  the  duties  thereof  touching  the  matter  in 
question,  utter  a  slander,  though  without  the  knowledge  or  ap- 
proval of  the  corporation,  liability  attaches.''  With  that  defi- 
nition I  am,  for  the  purposes  of  this  case,  content.  It  is  also 
conceded  that  Yakish  was  the  company's  agent,  to  adjust  the 
plaintiff's  loss  under  his  policy  of  insurance;  and  that  the  jury 
could  properly  find,  under  the  evidence,  that,  while  he  was  ne- 
gotiating such  settlement  or  adjustment  with  the  plaintiff,  a  dis- 
pute arose  over  some  of  its  details,  in  the  course  of  which,  and 
in  the  presence  of  other  persons,  Yakish  spoke  the  slanderous 
words,  in  effect  charging  plaintiff  with  having  burned  his  own 
goods,  to  defraud  the  insurance  company.  If  these  two  proposi- 
tions of  law  and  conceded  fact,  taken  together,  do  not  make  a 
case  for  recovery  by  plaintiff  against  both  Yakish  and  the  cor- 
poration which  he  represented,  then  I  confess  my  utter  inability 
to  comprehend  the  force  and  effect  of  the  simple  language  in 
which  the  majority  itself  has  framed  them. 

Yakish  was  the  company's  agent,  to  treat  with  plaintiff  and 
adjust  the  loss.  It  was  his  business  and  duty  to  obtain  for  the 
company  the  most  favorable  terms  of  settlement  he  could  secure. 
He  met  plaintiff  for  that  purpose.    He  did  enter  into  negotia- 
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tions  with  plaintiff  to  effect  that  adjustment.  During  that  nego- 
tiation, he  resisted  or  denied  plaintiff's  right  to  payment  of  cer- 
tain items  of  alleged  loss,  and,  in  a  heated  discussion  over  this 
subject  of  disagreement,  he  made  the  slanderous  charge.  Can 
it  be  soberly  contended  that,  in  this  business,  Yakish  was  not 
*' acting  within  the  scope  of  his  employment,"  or  that  he  was  not 
'4n  the  actual  performance  of  the  duties''  of  such  employment, 
or  that  the  words  were  not  spoken  **in  connection  with  the  busi- 
ness" in  which  he  was  engaged?  Indeed,  is  it  not  perfectly  ap- 
parent, or,  to  say  the  least,  could  not  the  jury  properly  have 
found,  that  the  slanderous  charge  was  made  with  the  intent  and 
purpose  to  induce  plaintiff  to  recede  from  his  demand  and  ac- 
cept settlement  on  the  company 's  terms  ?  In  short,  does  not  the 
record  thus  made  and  thus  stated  by  the  majority  make  a  con- 
elusive  case  for  the  plaintiff,  upon  the  majority's  own  theory  of 
the  law  ? 

The  method  adopted  by  the  majority  to  avoid  the  natural 
and  inevitable  effect  of  their  own  concessions  is  to  point  out  that, 
when  the  slanderous  charge  was  made  by  Yakish,  the  **  subject- , 
matter  of  the  negotiation  was  the  extent  of  the  loss,  and  not  the 
origin  of  the  fire.  The  latter  question  does  not  appear  to  have 
entered  into  the  controversy  at  all.  The  corporation  was  evi- 
dently making  an  effort  to  adjust  the  loss  on  the  theory  that  it 
was  liable  therefor  under  the  terms  of  the  policy.  *  ♦  *  The  whole 
controversy,  so  far  as  there  was  any,  was  over  the  value  of  the 
stock."  Assume  this  to  be  literally  true,  and  I  still  respectfully 
ask,  '*What  of  it?"  In  what  possible  manner  does  this  affect 
the  situation  ?  Assume  that  the  company  had  not  before  charged 
any  wrong  to  the  plaintiff  with  respect  to  the  fire,  or  that  if, 
having  a  suspicion  or  belief  that  the  plaintiff  had  burned  the 
property,  it  had  concluded  to  waive  the  defense,  and  make  the 
best  obtainable  settlement  of  the  loss,  it  still  remains  admitted 
that  the  matter  of  the  insurance,  the  amount  to  be  paid,  was  then 
unadjusted,  and  that  the  company,  by  and  through  Yakish,  was 
still  treating  with  plaintiff  to  obtain  such  adjustment;  and  it 
was  in  this  immediate  connection,  and  as  a  part  of  said  transac- 
tion, and  as  a  leverage  by  which  Yakish  was  endeavoring  to  in- 
duce plaintiff  to  yield  an  item  of  his  claim,  that  Yakish  spoke 
the  slander.     To  hold  that  this  does  not  constitute  a  sufficient 
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showing  to  maintain  an  action  for  slander  against  Yakish  and 
the  principal  whom  he  represented,  is  to  deny  the  authority 
of  every  law  writer  on  this  subject  within  the  last  50  years,  the 
authority  of  our  own  decisions,  and  the  authority  of  the  very 
rule  of  law  laid  down  by  the  majority  in  the  first  paragraph  of 
its  opinion,  as  stating  the  rule  established  by  the  overwhelming 
weight  of  the  precedents. 

I  shall  not  undertake  any  review  of  the  authorities ;  but,  as 
indicating  that  I  am  not  indulging  in  extravagance  of  statement, 
I  desire  to  cite  a  few  illustrative  cases,  premising  the  same  with 
the  proposition  which  I  do  not  understand  the  majority  to  deny, 
that,  according  to  the  modern  and  well-established  doctrine,  a 
corporation  is  liable  for  its  torts  committed  by  or  through  its 
agents,  to  the  same  extent  as  is  an  individual  person  under  simi- 
lar circumstances.  Angell  &  Adams  on  Corporations  (11th  Ed.), 
Sections  385,  389. 

Corporations  may  thus  be  held  civiUy  responsible  for  as- 
saults (8t  Peter  v.  Iowa  Tel.  Co.,  151  Iowa  294,  NesUt  v.  Chi- 
cago, B.  L  &  P.  B.  Co.,  163  Iowa  39) ;  for  malicious  prosecution 
(White  V,  International  Textbook  Co,,  173  Iowa  192) ;  for  libel 
(PhUadelphia,  W.  &  B,  B.  Co.  v.  Quigley,  21  How.  [U.  S.] 
202) ;  for  slander  (Bivers  v,  Yazoo  &  M,  B,  Co.,  90  Miss.  196 
[43  So.  471],  Williams  v.  Planters'  Ins.  Co.,  57  Miss.  759  [34 
Am.  Rep.  494] ,  Hypes  v.  Southern  B.  Co.,  82  S.  C.  315,  Palmeri 
V.  Manhattan  B.  Co.,  133  N.  Y.  261,  Boemer  v.  Schmidt  Brewery 
Co.,  132  Minn.  399  [157  N.  W.  640],  Fensky  v.  Maryland  Cas. 
Co.,  264  Mo.  154). 

In  the  Palmeri  case,  the  company's  ticket  agent  accused 
the  plaintiff  of  having  given  him  a  counterfeit  coin,  demanded 
repayment,  and,  becoming  angry,  denounced  her  as  a  counter- 
feiter. This  was  held  actionable  slander  by  the  company.  The 
court  says : 

**The  agent  was  acting  for  his  employers,  and  with  no  other 
conceivable  motive,  losing  his  temper  and  injuring  and  insulting 
the  plaintiff  upon  the  occasion.  He  believed  that  plaintiff  had 
passed  a  counterfeit  piece  of  money  upon  him,  and  thus  had  ob- 
tained a  passage  ticket  and  good  money  in  change.  What  he  did 
was  in  the  endeavor  to  protect  and  recover  his  employer's  prop- 
erty, and  if,  in  his  conduct,  he  committed  an  error,  which  was 
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accompanied  by  insulting  language  and  the  detention  of  her 
person,  the  defendant,  as  his  employer,  is  legally  responsible  in 
an  action  for  damiages  for  the  injury." 

In  the  Roemer  case,  the  plaintiff  had  been  acting  as  an  agent 
of  the  Schmidt  Brewery  Company.  The  company  sent  one  Sul- 
livan to  audit  and  check  up  plaintiff's  account.  Disputes  arose, 
and  the  defendant  ordered  plaintiff's  discharge  from  its  serv- 
ice. On  being  told  of  his  discharge,  plaintiff  asked  Sullivan  for 
the  balance  due  on  his  salary,  and  Sullivan,  in  refusing  the  de- 
mand, stated  that  plaintiff  had  embezzled  $6,000  of  the  com- 
pany's money.  In  affirming  a  judgment  against  the  company 
for  the  slander  so  uttered,  the  court  says  that : 

**A  master  is  responsible  for  the  torts  of  his  servant  done  in 
the  course  of  his  employment,  with  a  view  to  the  furtherance  of 
his  master's  business,  and  not  for  a  purpose  personal  to  him- 
self, whether  the  same  be  done  negligently  or  willfully,  but  within 
the  scope  of  his  agency,  or  in  excess  of  his  authority,  or  contrary 
to  the  express  instructions  of  the  master." 

In  the  same  case,  the  court  further  says: 

**  There  is  evidence  to  the  effect  that  Sullivan  had  authority 
to  adjust  and  settle  plaintiff's  account;  and  the  finding  of  the 
jury  that  he  uttered  the  slanderous  words  while  engaged  in  the 
performance  of  that  duty,  and  while  acting  within  the  scope  of 
his  eijaployment,  cannot  be  disturbed." 

The  language  quoted  is  too  patly  applicable  to  the  case  at 
bar  to  require  further  remarks  thereon. 

Another  court  says,  in  substance,  that  the  test  inquiry  con- 
cerning the  liability  of  a  corporation  for  slander  by  an  agent  is 
whether  or  not  he  uttered  the  slanderous  words  in  endeavoring 
to  promote  the  corporation's  business,  within  the  scope  of  the 
actual  or  apparent  authority  conferred  upon  him  for  that  pur- 
pose. Rosenberg  v.  Underwriters  Salvage  Co,,  190  111.  App.  64. 
And  the  rule  making  a  corporation  liable  for  slander  by  an  agent 
in  connection  with  any  business  or  transaction  entrusted  to  him 
recognizes  no  distinction  between  classes  of  agents,  and  is  not 
limited  in  its  application  to  officers  or  managers.  Fensky  v. 
Maryland  Cas.  Co.,  supra;  5  Thompson  on  Corporations  (2d 
Ed.),  Section  5441. 

Without  prolonging  the  dissent  for  further  quotations,  I 
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cite,  as  having  direct  bearing  upon  the  law  applicable  to  this 
case,  10  Cye.  1210;  Ch-and  Union  Tea  Co.  v.  Lord,  231  Fed.  390 
(145  C.  C.  A.  384) ;  Singer  Mfg.  Co.  v.  Holdfodt,  86  III.  459; 
McDonald  v.  Franchere  Bros.,  102  Iowa  496 ;  Newell  on  Slander 
(3d  Ed.)  438;  Cumberland  V.  B.  Co.  v.  Baab,  9  Watts  (Pa.) 
458;  Ooddard  v.  Grand  Trunk  B.  Co.,  57  Me.  202;  2  Corpus 
Juris  847  et  seq.;  7  Ruling  Case  Law  683,  Section  684;  Story 
on  Agency  (9th  Ed.),  Section  452. 

It  has  also  been  frequently  held  that,  **in  all  cases,  whether 
the  act  was  committed  by  the  servant  in  the  service  of  his  em- 
ployer or  for  his  own  purpose  is  one  for  the  jury,  in  view  of  all 
the  circumstances."  See  Wood  on  Master  and  Servant  594; 
Daniel  v.  Petersburg  B.  Co.,  117  N.  C.  592;  Hussey  v.  Norfolk 
So.  B.  Co.,  98  N.  C.  34.  This  rule  was  also  quoted  approvingly 
by  us  in  Nesbii  v.  Chicago,  B.  I.  &  P.  B.  Co.,  163  Iowa  39,  53. 

To  conclude,  I  repeat  that  the  reversal  of  the  judgment  be- 
low upon  the  grounds  suggested  in  the  opinion  is  a  clear  depart- 
ure from  the  majority's  statement  of  the  applicable  rule  of  law, 
and  the  decision  so  announced  is  out  of  harmony  with  all  our 
own  eases  upon  the  civil  responsibility  of  a  corporation  for  torts 
by  its  agents,  to  say  nothing  of  the  overwhelming  weight  of 
authority  in  general  on  this  and  related  subjecte. 

Preston,  J.,  concurs  in  the  foregoing  dissent. 


Edith  Zenni,  Appellee,  v.  South  Des  Moines  Coal  Company 

et  al.,  Appellants. 

MASTER  AND  SERVANT:  Workmen's  Compensation  Act — 300-Day 
Rule  (7)  or  52-Week  Rule  (?)  The  formula,  under  the  Workmen's 
Compensation  Act,  for  computing  compensation  for  fatal  injury  to 
an  employee  who  had  been  in  the  service  of  the  employer  for  a  full 
year  or  more,  but  had,  during  the  year  next  preceding  the  injury, 
worked  less  than  a  year,  is: 

Total  wages  received  during  said  year  h-  number  of  days  worked 
during  said  year  X300-t-52X60%=  awardable  compensation. 

Appeal  from  Polk  District  Court. — Joseph  E.  Meyeb,  Judge. 

April  6,  1921. 


382  Zenni  v.  South  D.  M,  Coal  Co.  [191  Iowa 

Action  brought  under  the  Workmen  *s  Compensation  Law  by 
Edith  Zenni,  plaintiff,  surviving  spouse  of  Charles  Zenni,  de- 
ceased, asking  an  award  on  account  of  injury  sustained  by 
Charles  Zenni,  resulting  in  his  death,  while  in  the  employ  of 
the  defendant  South  Des  Moines  Coal  Company. — Affirmed. 

Sargent,  Gamble  &  Bead,  for  appellants. 
Clarkson  <&  Huehner,  for  appellee. 

Arthur,  J. — Charles  Zenni  was  a  coal  miner,  and  worked 
for  defendant  South  Des  Moines  Coal  Company  for  more  than  a 
year  preceding  August  13,  1919.  On  that  date  he  sustained  an 
injury  in  the  course  of  his  employment,  resulting  in  his  death. 
During  the  year  next  preceding  the  injury,  he  worked  229  days, 
and  received  in  compensation  therefor  $1,006.33. 

The  question  presented  to  us  for  determination  involves 
the  construction  of  the  Iowa  Workmen's  Compensation  Law,  with 
reference  to  the  method  of  computing  compensation.  Appellee, 
Edith  Zenni,  insists  that  the  300-day  rule  is  the  correct  method 
by  which  to  determine  the  amount  of  compensation  to  which  she 
is  entitled.  This  rule  is  that  the  $1,006.33,  the  earnings  received 
by  Charles  Zenni  during  the  year  next  preceding  his  injury, 
should  be  divided  by  229,  the  number  of  days  Zenni  worked 
during  the  year  next  preceding  his  injury,  thus  finding  his  aver- 
age daily  wage,  which  wage  shall  be  multiplied  by  300,  thereby 
determining  the  statutory  annual  earnings,  and  this,  when  di- 
vided by  52,  determines  the  average  weekly  wage,  of  which 
claimant  is  entitled  to  60  per  cent,  not  exceeding  $15  per  week. 

It  is  contended  by  appellant  that,  for  the  purpose  of  deter- 
mining the  compensation  to  which  claimant  is  entitled,  the 
amount  of  earnings  received  during  the  year  next  preceding  the 
injury,  namely,  $1,006.33,  should  be  divided  by  52,  which  fixes 
the  average  weekly  wage,  of  which  claimant  would  be  entitled  to 
60  per  cent  thereof,  not  exceeding  $15  per  week. 

By  stipulation,  parties  waived  a  board  of  arbitration,  and 
submitted  the  controversy  direct  to  the  Iowa  industrial  commis- 
sioner. The  commissioner,  Hon.  A.  B.  Funk,  adopted  the  rule 
or  method  of  computation  contended  for  by  the  defendants ;  and, 
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by  dividing  the  earnings  of  Charles  Zenni  for  the  year  next 
preceding  the  injury  and  consequent  death,  which  were  $1,006.33, 
by  52,  claimant  was  awarded  $11.61  as  weekly  compensation  for 
the  statutory  period  of  300  weeks. 

Appeal  was  taken  from  the  award  of  the  commissioner  to  the 
Polk  County  district  court,  and  the  case  there  heard.  The  court 
adopted  the  rule  of  computation  urged  by  the  claimant,  called 
the  300-day  rule,  and  entered  a  decree  awarding  claimant  $15 
per  week  for  a  period  of  300  weeks,  from  which  decree  this  appeal 
was  taken. 

The  method  of  computation  followed  by  the  district  court 
is  the  rule  adopted  and  announced  in  Richards  v.  Central  Iowa 
F.  Co.,  184  Iowa  1378.  In  the  Richards  case,  we  decided  that 
the  300-day  rule  now  contended  for  by  claimant,  appellee,  ap- 
plies to  such  cases  as  the  one  before  us. 

The  claims  of  the  parties  hinge  upon  the  meaning  of  the 
phrase  ** unless  otherwise  determinable,''  found  in  Subdivision 
c,  Section  2477-ml5,  Supplement  to  the  Code,  1913,  reading: 

'*The  aimual  earnings,  if  not  otherwise  determinable,  shall 
be  regarded  as  three  hundred  times  the  average  daily  earnings 
in  such  computation." 

The  position  of  claimant,  that  the  phrase  **if  not  otherwise 
determinable"  means  that,  if  not  otherwise  detenninable  by 
other  rules  contained  in  Section  2477-ml5,  the  300-day  rule 
must  be  used  to  compute  compensation  to  be  paid  under  the  law, 
has  complete  support  in  the  Richards  case.  This  case  must  be 
ruled  by  the  Richards  case.  The  arguments  of  counsel  are  able, 
and  cover  the  whole  question  of  methods  of  computation.  Coun- 
sel for  appellants  recognize  the  opinion  in  the  Richards  case  to 
be  a  barrier  in  their  pathway  which  they  cannot  go  around,  but 
must  destroy.  They  attack  it  in  able  fashion,  but  without  avail. 
The  decision  in  the  Richards  case  must  be  adhered  to,  because' 
it  is  sound.    So  think  the  majority  of  this  court. 

The  writer  thinks  the  rule  adopted  in  the  Richards  case  is 
erroneous,  and  that  the  method  of  computation  contended  for  by 
appellant  in  the  instant  case  is  the  correct  rule,  under  the 
statute.  However,  the  writer  would  now  adhere  to  the  rule  of 
the  Richards  case,  because  it  was  announced  about  three  years 
ago,  and  positions  have  been  taken,  in  insurance  and  other  im- 
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portant  matters,  with  reference  to  it,  and  it  should  not  now 
be  disturbed. 

For  the  reasons  above  stated,  the  decision  of  the  court  below 
is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Carrie  V.  Burghardt,  Appellee,  v.  Scioto  Sign  Company, 

Appellant. 

TBIAIi:    Estoppel  to  Question  Special  Finding.    He  who  secures  the  sub- 

1  missiou  of  a  direction  to  the  jury  to  find  specially  on  a  g^ven  point, 
may  not  successfully  ask  the  court  to  disregard  the  finding  returned, 
even  though  the  propriety  of  the  original  submission  is  debatable. 

1CA8TEB  AND  SERVANT:     Measure  of  Damages  For  Wrongful  Dls- 

2  charge.  A  servant  working  solely  on  commissions  on  sales  obtained 
at  his  own  expense  may  not,  when  wrongfully  discharged,  recover 
any  part  of  his  probable  commissions  during  the  contract  period, 
unless  he  shows  what  deductions  should  be  made  (1)  for  expenses 
and  (2)  for  the  value  of  his  time. 

LIBEL  AND  SLANDER:  Charge  of  Unfaithfulness  to  Employer — ^Effect. 

3  A  written,  published  charge  that  an  employee  has  been  guilty  of 
dishonorable  and  unfaithful  conduct  toward  his  employer,  of  such 
a  nature  that  such  charge,  if  believed,  would  naturally  injure  the 
employee,  and  prevent  him  from  securing  employment,  constitutes 
a  libel  per  se,  and  casts  upon  the  author  of  the  charge  the  burden 
to  overthrow  three  resulting  legal  presumptions,  to  wit: 

(1)  That  the  charge  was  false. 

(2)  That  the  author  was  actuated  by  malice. 

(3)  That  the  one  so  assailed  has  been  damaged  in  some  amount. 

Appeal  from  Linn  District  Court, — ^MiiiO  P.  Smith,  Judge. 

September  29,  1920. 

Reuearing  Denied  April  7,  1921. 

Action  at  law,  brought  by  plaintiff  to  recover  from  de- 
fendant: (1)  An  amount  alleged  to  be  due  plaintiff  for  com- 
missions earned  by  her,  pursuant  to  a  written  contract  between 
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the  parties;  (2)  an  amount  of  damages  sustained  by  plaintiff  by 
reason  of  her  wrongful  discharge  from  defendant's  service  before 
the  expiration  of  her  term  of  employment;  and  (3)  other  dam- 
ages on  account  of  an  alleged  libel  written  and  published  by  the 
defendant  concerning  the  plaintiff.  Issue  was  taken  upon  each 
of  these  claims,  and,  upon  trial  to  a  jury,  the  court  sustained  de- 
fendant's motion  to  withdraw  from  its  consideration  the  ques- 
tion of  plaintiff's  damages  for  libel.  Upon  the  other  issues, 
a  verdict  was  returned  for  plaintiff  for  $1,776.40,  and  judgment 
was  entered  accordingly.  Both  parties  have  appealed ;  but,  ow- 
ing to  the  order  in  which  the  appeals  were  perfected,  we  shall 
designate  the  defendant  alone  as  appellant,  and  plaintiff  as 
appellee.  Both  appeals  will  be  disposed  of  in  the  following 
opinion. — Reversed  and  remanded. 

T.  C,  Mahon  and  Redmond  cf*  Stewart,  for  appellant. 
DawLey  c&  Jordan,  for  appellee. 

Weaver,  C.  J. — I.  The  defendant  is  a  dealer  in  advertis- 
ing novelties,  and  the  plaintiff  a  person  of  considerable  experi- 
ence as  a  sales  agent  for  that  line  of  goods  and  merchandise.  On 
October  3,  1908,  these  parties  entered  into  a  written  contract, 
by  which  defendant  employed  plaintiff  as  its  agent  to  sell  its 
goods  in  the  state  of  Iowa  and  such  other  territory  as  might 
thereafter  be  agreed  upon.  The  contract  was  in  writing,  and 
provided  for  payment  for  plaintiff's  services  in  the  form  of  com- 
missions at  specified  rates  upon  sales  made  or  negotiated  by  her 
or  by  her  subagents  or  by  others  within  the  described  territory. 
The  writing  was  drawn  upon  a  blank  form,  containing  certain 
printed  matter,  in  which  was  a  provision  binding  the  agent  to 
give  to  the  principal  exclusively  her  entire  time  and  best  effort 
to  the  promotion  of  its  business.  In  the  contract  as  sued  upon, 
and  as  produced  by  plaintiff  in  the  trial,  the  printed  provision 
above  referred  to  was  erased.  Plaintiff's  evidence  is  to  the  effect 
that  this  erasure  was  made  at  the  time  of  the  execution  of  the 
contract,  and  that  such  provision  constituted  no  part  of  her  agree- 
ment. The  testimony  on  part  of  defendant  is  to  the  contrary 
effect,  it  being  insisted  that  the  contract  as  executed  showed  no 

Vol.  191  Ia.— 25 
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change  or  erasure  in  the  printed  form.  The  evidence  upon  this 
point  was  clearly  sufficient  to  take  the  question  to  the  jury; 
and,  for  the  purposes  of  the  appeal,  it  must  be  taken  as  es- 
tablished that  the  contract  was,  in  form  and  substance,  as  al- 
leged by  the  plaintiff.  By  the  terms  of  this  agreement,  the  serv- 
ices of  the  plaintiff  were  to  begin  January  1,  1909,  and  continue 
for  the  term  of  one  year.  The  relations  so  assumed  continued 
without  any  serious  interruption  or  misunderstanding  until 
about  February  9,  1909,  when  plaintiff  secured  from  the  **  Red- 
path  Chautauqua  System''  an  order  for  3,000  '* horse  covers," 
at  an  aggregate  price  of  $1,650.  This  order  was  sent  to  the 
defendant,  but  was  followed  quite  soon  by  a  countermand  from 
the  Redpath  company.  A  spirited,  triangular  correspondence 
ensued  between  plaintiff,  defendant,  and  Redpath  until,  on 
February  23,  1909,  defendant  wired  plaintiff  as  follows  (omit- 
ting address  and  signature):  ** Return  your  samples  immedi- 
ately.   Your  contract  is  canceled." 

It  may  also  be  said  here  that  defendant  refused  to  recognize 
the  right  of  Redpath  to  countermand  or  cancel  the  order  for 
horse  covers,  and  that  such  controversy  was  finally  cured  by  a 
compromise,  in  which  defendant  made  some  concession  in  the 
matter  of  the  price  to  be  paid  for  the  goods. 

On  even  date  with  its  telegram  discharging  plaintiff,  de- 
fendant wrote  her  a  letter,  saying  it  had  taken  such  action  be- 
cause it  found  that  plaintiff  was  not  working  in  its  interest,  and 
that  it  '* could  not  get  along  with  her  under  such  conditions." 

Replying  to  these  communications,  plaintiff  wrote,  saying: 

*^I  will  not  resist  the  canceling  of  the  contract  at  all,  pro- 
viding you  pay  me  what  I  have  already  earned.  There  are  vari- 
ous matters  in  last  year's  work  still  unsettled.  Then  I  have  put 
four  agents  at  work  in  the  field.  Do  you  propose  to  cancel  their 
contracts?  Or  do  you  propose  to  continue  their  work  according 
to  this  contract?  •  *  •  I  have  discontinued  sending  orders  to 
you,  and  will  instruct  my  agents  to  send  no  more  orders  to  you, 
but  I  will  not  send  in  your  samples  until  I  further  hear  from  you. 
There  is  considerable  due  me,  and  I  propose  to  have  it." 

No  settlement  being  effected,  this  action  was  begun,  and  has 
now  been  pending  for  a  period  of  11  years.  It  has  been  in  this 
court  once  before,  when  certain  rulings  by  the  trial  court  were 
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reversed  in  plaintiff's  favor,  and  cause  remanded  for  trial  upon 
the  merits.    See  179  Iowa  397.       \ 

The  defendant's  argument  upon  its  own  appeal  is  very 
lai^ely  devoted  to  the  proposition  that  plaintiff  did  not  perform 
her  agreement  to  faithfully  serve  the  interest  of  her  principal, 

but  wrongfully  sought  to  recall  the  order  given 

^'  to  quiSn^spe-    for  the  horsc  covers,  to  enable  her  to  deal  with 

ciai  finding.  ^^^^  other  housc  from  which  she  could  obtain 

a  larger  commission ;  and  that,  by  reason  of  such  breach  of  duty 
on  her  part,  defendant  was  justified,  as  a  matter  of  law,  in  can- 
celing the  contract.  There  are  at  least  two  suflBcieut  reasons 
why  we  ciCDnot  so  hold.  The  evidence  from  which  this  court  is 
asked  to  draw  the  conclusion  that  plaintiff  was  unfaithful  to  her 
employer  is  not  undisputed.  If  she  and  the  Bedpath  representa- 
tive with  whom  she  dealt  tell  the  truth,  she  did  not  act  in  bad 
faith  with  defendant,  and  was  in  no  manner  responsible  for  the 
countermand,  or  attempted  countermand.  Her  conduct  after 
receiving  and  forwarding  the  order  is  easily  explainable  on  the 
theory  of  her  natural  anxiety  to  prevent  the  loss  of  the  business 
to  the  defendant,  and  thereby  avoid  also  the  loss  of  her  commis- 
sion. Even  if  it  may  be  said  that  a  more  uncharitable  conclu- 
sion could  be  drawn  from  the  testimony,  such  contention  is  one 
to  be  addressed,  and  doubtless  it  was  addressed,  to  the  jury.  It 
is  not,  however,  within  the  province  of  this  court  to  interfere 
with  the  verdict  on  such  ground. 

In  the  next  place,  the  record  shows  that,  at  the  instance  and 
request  of  appellant,  the  trial  court  submitted  special  interroga- 
tories, to  be  answered  by  the  jury.  Among  them  was  the  follow- 
ing: 

**  Interrogatory  6.  Did  the  defendant,  within  the  terms  of 
the  contract,  have  a  right  to  terminate  and  cancel  the  contract 
on  February  22,  1909  ? " 

To  this  question  the  jury  answered,  **No.'' 

Whether,  as  an  abstract  proposition,  this  question  was  one 
which  ought  to  be  made  the  subject  of  a  special  finding  by  the 
jury,  we  need  not  consider  or  decide.  It  is  sufficient  that  it  was 
submitted  at  defendant's  request,  and  such  a  request  implies  a 
concession  of  its  propriety,  for  the  purposes  of  the  case.    Under 
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such  circumstances,  the  appellant  cannot  be  heard  to  ask  that 
the  finding  shall  be  disregarded  by  the  court. 

We  shall  not  take  time  to  review  the  record  relating  to  the 
items  of  commission  which  plaintiff  claims  to  have  earned,  and 
upon  which  the  jury  found  in  her  favor.  In  so  far  as  they  were 
the  subject  of  dispute,  there  was  evidence  suflBcient  to  require 
their  submission  to  the  jury,  which  appears  to  have  been  fairly 
instructed  thereon. 

II.    The  second  cause  of  action  relied  upon  by  the  plaintiff  ' 
is  the  alleged  damage  suffered  by  her  by  reason  of  her  wrongful 
discharge  from  defendant's  service.     The  jury  found  for  the 

plaintiff  in  this  respect,  and,  as  appears  from 

2.   MASTKE  and  .  '    -i      r*      n-  j       j  •  i 

servant:  meiui-    its  spccial  findings,   assessed   damages  in   her 
for  wrongful  dis-   favor  ou  this  accouut  in  the  amount  of  $750. 
^^^^'  The  defendant  takes  the  i>osition  that  this  find- 

ing is  without  sufficient  support  in  the  evidence,  and  we  think 
that  the  assignment  of  error  in  this  respect  must  be  sustained. 
Had  plaintiff  been  employed  to  serve  defendant  for  a  stated 
wage  or  salary,  her  damages,  if  any,  for  a  wrongful  discharge 
could  be  easily  ascertained,  under  familiar  rules;  but,  as  her 
compensation  was  to  be  in  the  form  of  commissions  on  her  sales, 
her  remedy  and  the  measure  of  her  recovery  are  less  obvious. 
No  claim  is  made  in  this  case  for  mere  loss  of  time.  So  far  as 
shown,  plaintiff  has  never  been  without  employment  as  profit- 
able and  desirable  as  that  from  which  she  was  discharged.  The 
loss  to  plaintiff,  if  any,  was  not  a  loss  of  wages  or  earnings,  in 
the  ordinary  sense  of  the  term,  but  a  loss  of  profits  (Hichborn, 
Mack  &  Co,  V.  Bradley,  117  Iowa  130) ;  and  there  seems  to  be 
an  entire  lack  of  evidence  from  which  such  alleged  loss  can  be 
ascertained,  with  reasonable  certainty.  It  is  perhaps  possible 
to  reach  a  fair  estimate  of  the  amount  of  sales  made  for  the 
defendant  by  plaintiff  and  her  subagents  up  to  the  time  she  was 
discharged,  and  from  such  fact  a  somewhat  speculative  con- 
clusion might  be  arrived  at,  as  to  the  business  she  would  have 
done  and  the  gross  earnings  she  would  have  made  in  commis- 
sions during  the  remainder  of  the  contract  period ;  and  such  is 
the  argument  on  which  her  counsel  rely,  to  sustain  the  jury's 
assessment  of  $750  damages.  But  it  must  not  be  forgotten  that, 
as  already  suggested,  the  measure  of  her  recovery,  if  any,  on 
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this  item  is  not  the  amount  of  the  commission  she  had  lost,  but 
the  amount  of  profits  she  would  have  acquired  therein.  Mani- 
festly, her  commissions  under  the  contract  of  emplojniaent  were 
not  all  profit.  She  conducted  the  business  of  procuring  orders 
at  her  own  expense.  The  testimony  shows  that,  in  the  work  of 
obtaining  orders,  she  presumably  traveled  from  town  to  town 
and  city  to  city,  soliciting  business  from  customers  throughout 
the  state.  The  cost  of  transportation,  hotel  bills,  and  other 
necessary  expenditures  must  have  assumed  very  considerable 
proportions.  The  value  of  her  own  time  as  an  experienced  and 
successful  sales  agent  is  also  not  to  be  overlooked  (Klingman  & 
Scoular  v.  Bacine-Sattley  Co.,  149  Iowa  634,  637).  Concerning 
these  and  other  items  of  like  nature,  no  evidence  was  offered  or 
received;  and  without  such  showing,  an  estimate  or  finding  of 
recoverable  damages  is  little  better  than  a  guess.  For  the  reason 
stated,  this  item  of  plaintiff's  claim  for  damages  should  not  have 
been  submitted  to  the  jury. 

III.  We  now  turn  our  attention  to  the  plaintiff's  appeal 
from  the  order  of  the  trial  court  withdrawing  from  the  jury 
plaintiff's  claim  for  damages  for  libel. 

The  alleged  libel  is  contained  in  a  letter, 
'■  JiS^^^^ch.^  written  and  published  by  the  defendant  during 
to  employer:  el-  the  Controversy,  the  history  of  which  is  suf- 
ficiently revealed  in  the  foregoing  paragraphs  of 
this  opinion.  As  will  be  seen  by  reference  to  said  paragraphs, 
the  defendant,  by  written  contract,  engaged  the  plaintiff  to  act 
as  its  sales  agent  for  one  year,  beginning  January  1,  1909 ;  and, 
on  February  23,  1909,  it  discharged  her  from  its  service,  de- 
clared the  contract  canceled,  and  ordered  her  to  return  the  sam- 
ples which  had  been  furnished  her.  On  the  same  day,  by  one 
of  its  officers,  defendant  wrote  and  mailed  to  numerous  other 
dealers  and  employers  of  sales  agents  a  communication  in  words 
following : 


( i 


THE  SCIOTO  SIGN  COMPANY 

**  Signs  :  Calendars  :  Novelties 
''Kenton,  Ohio, 

'' February  23,  1906. 
** Gentlemen:     We  desire  to  inform  the  various  members 
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of  the  National  Association  of  Adv.  Novelty  Mfgrs.,  that  we 
have  discharged  Miss  C.  V.  Burghardt  from  our  employ  for 
the  reason  that  she  is  one  of  these  salesmen,  doing  what  prob- 
ably you  have  other  salesmen  doing  with  you,  i.  e.,  taking  or- 
ders, for  everybody  wherever  she  gets  the  most  commission  and 
taking  orders  from  our  extensive  line  we  have  given  her,  only 
to  send  them  to  other  parties. 

''Only  recently  she  sent  in  an  order  for  a  large  number  of 
horse  covers  and  when  she  found  that  she  would  not  get  as  much 
commission  as  she  thought  she  would  get  she  wanted  the  order 
returned  so  that  she  might  give  it  to  some  other  house.  This  in 
spite  of  the  fact  that  she  has  contracted  to  give  her  best  efforts 
toward  promoting  our  interests,  and  we  think  it  due  the  mem- 
bers of  this  association  that  they  should  know  of  her  actions. 

''We  learned. upon  inquiry  that  she  is  now  representing  a 
half  dozen  different  houses  and  in  all  probability  it  will  be  news 
to  some  of  those  who  receive  this  letter  that  she  is  under  contract 
with  us.  Within  the  last  month  it  has  been  our  pleasure  to  re- 
port to  several  members  of  this  association  the  names  of  parties 
who  have  been  representing  them  also  representing  others,  and 
we  believe  that  if  this  feature  of  our  association  would  be  given 
more  attention,  we  would  succeed  in  weeding  out  these  faithless 
salesmen  who  only  seek  to  feather  their  own  nest  without  any 
care  for  the  house  they  are  supposed  to  represent.  We  can  give 
further  details  to  anyone  interested  and  shall  be  glad  to  do  so 
at  any  time. 

"Yours  truly, 

"The  Scioto  Sign  Co.'' 

Plaintiff  alleges  that  the  statements  and  representations 
made  in  said  letter,  that  defendant  had  discharged  her  from  its 
employment  because  she  had  taken  orders  for  sales  of  defend- 
ant 's  goods,  only  to  send  them  to  other  dealers,  and  that  she  had 
taken  an  order. for  horse  covers,  and  then  sought  to  Jiave  such 
order  returned  or  canceled,  to  enable  her  to  give  Jt  to  some 
other  house  from  which  she  could  get  larger  commissions,  were 
false;  and  that  said  charges  were  defamatory  and  libelous,  and 
intended  to  accuse  the  plaintiff  of  bad  faith  and  dishonesty  in 
her  business  relations,  and  to  classify  her  with  faithless  sales- 
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men  who  feather  their  own  riests  without  any  care  for  the  houses 
they  are  supposed  to  represent. 

She  further  avers  that  the  statements  in  said  letter,  reflect- 
ing upon  her  int^rity  and  her  faithf ubiess  to  her  employers, 
were  made  with  malicious  intent  to  injure  her  and  damage  her 
business,  and  bring  her  into  disrepute  and  prevent  her  from  ob- 
taining other  employment  as  a  salesman.  Because  of  these  al- 
leged wrongs,  9he  demands  recoA'ery  of  damages,  actual  and 
exemplary. 

Answering  this  claim,  defendant  admits  having  employed 
the  plaintiff  as  a  sales  agent,  and  having  afterwards  discharged 
her  from  its  service;  and  avers  that  the  alleged  libelous  letter 
was  sent  out  by  it  to  fellow  members  of  an  association  of  dealers 
who  were  pledged  to  protect  each  other  as  to  the  work  of  their 
agents  and  employees,  and  that  said  letter  was  intended  simply 
as  a  notice  to  said  association  and  its  members  that  plaintiff  had 
not  kept  her  obligation  to  the  defendant  to  promote  its  interest 
as  she  ought  to  have  done.  Further,  and  by  way  of  mitigation, 
it  is  alleged  that  the  matters  and  things  stated  in  the  letter  were, 
by  the  defendant,  its  officers  and  agents,  believed  to  be  true. 

By  way  of  further  full  defense,  the  answer  pleads  the  truth 
of  the  statements  contained  in  the  letter. 

The  motion  made  by  defendant  and  sustained  by  the  court, 
to  withdraw  from  the  jury  the  charge  of  libel,  assigns  as  ground 
therefor : 

1.  That  the  letter  is  not  libelous  per  se. 

2.  No  special  damages  therefrom  have  been  proved. 

3.  The  letter  is  privileged,  and  there  is  no  proof  of  malice. 

4.  The  truth  of  the  letter  has  been  established. 

The  answer,  as  will  be  seen,  is,  in  effect:  (1)  A  denial; 
(2)  matter  in  mitigation ;  and  (3)  justification.  There  is  no  plea 
of  privilege,  nor  do  we  understand  appellant  in  argument  to 
now  assert  such  defense.  See  Code  Section  3593;  Brandt  v. 
Story,  161  Iowa  451,  456.  In  any  event,  if  we  assume  that,  for 
the  purposes  of  this  appeal,  the  defense  would  be  available  with- 
out a  plea  of  that  kind,  we  think  it  would  have  to  be  held,  as  a 
matter  of  law,  that  no  fact  or  facts  are  shown  on  which  either 
court  or  jury  could  properly  find  that  the  alleged  libelous  lan- 
guage was  privileged.    The  argument  for  the  defense  is  chiefly 
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directed  to  the  propositions:  (1)  That  the  letter  written  by  the 
defendant  is  not  libelous  per  se;  and  (2)  that  the  statements 
therein  are  proven  to  be  true.  The  ruling  by  the  trial  court 
indicates  that  such  was  also  its  reason  for  refusing  to  submit 
the  claim  to  the  jury. 

We  cannot  concur  in  that  conclusion  upon  either  defense. 
The  letter  is  clearly  libelous  per  se.  To  constitute  such  libel, 
it  is  not  necessary  that  the  language  complained  of  should  charge 
the  plaintiff  with  crime  or  unchaste  conduct.  It  is  enough  if  it 
appear  that  the  language  used  imputes  to  the  plaintiff  acts  or 
qualities  having  a  natural  tendency  to  injure  her  in  her  busi- 
ness, trade,  or  profession,  or  to  expose  her  to  pubUc  contempt 
and  condemnation.  Children  v.  Shinn,  168  Iowa  531,  543 ;  Morse 
V,  Times-RepiiUican  Ptg,  Co.,  124  Iowa  707,  712. 

This  letter  was  written  and  published  with  express  refer- 
ence to  the  plaintiff  by  name,  accusing  her  of  dishonest  conduct 
and  unfaithfulness  to  her  employer  in  the  transaction  of  their 
business.  It  was  sent  out  to  many  dealers  conducting  a  business 
similar  to  the  defendant's,  and  canvassing  for  business  through 
sales  agents.  Its  clear  effect,  if  believed,  would'be  to  injure  the 
plaintiff,  and  prevent  her  from  obtaining  employment,  and  ex- 
pose her  to  public  ignominy  and  disgrace.  An  accusation  of 
such  nature  is,  in  the  law  of  libel,  presumed  to  be  falae,  and  the 
burden  is  on  the  defendant  to  justify  its  charge  by  proof  of  its 
truth.  On  this  issue,  the  evidence  was  such  that  the  jury  could 
properly  have  found  for  the  plaintiff,  and  the  trial  court  erred 
in  directing  a  verdict  thereon  in  defendant's  favor.  The  letter 
being  libelous  per  se  in  charging  the  plaintiff  with  dishonesty 
and  unfitness  for  employment  in  her  business  as  a  sales  agent, 
actual  damages  are  presumed,  and  she  was  not  required  to  allege 
or  prove  special  iftjury  therefrom.  Trimhle  v.  Tantlinger,  104 
Iowa  665;  Dorn  &  McQinty  v.  Cooper,  139  Iowa  742;  Andrms 
V.  Hinson,  157  Iowa  43. 

Nor  is  there  any  burden  upon  the  plaintiff,  in  the  absence 
of  a  showing  of  privilege,  to  prove  malice  in  the  publisher  of 
words  which  are  libelous  per  se.  Malice  is  presumed.  If  it  be 
denied  by  him,  and  he  offers  evidence  in  denial,  the  issue  of 
fact  so  raised  is  also  for  the  jury.  But  plaintiff  does  not  rest  her 
charge  of  malice  solely  upon  the  legal  presumption.    The  corre- 
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spondence  between  the  parties  before  plaintiff's  discharge  by 
defendant  discloses  not  a  little  malevolent  spirit  on  part  of  the 
latter.  The  dispute  over  the  order  for  horse  covers  had  not  pro- 
ceeded far  before  the  defendant,  by  its  secretary,  wrote  plaintiff 
that  it  would  permit  no  salesman  to  bully  it,  and  warned  her 
that,  while  the  writer  was  disposed  to  be  fair  with  her,  yet,  **if 
you  make  him  mad,  he  will  pursue  you  to  the  devil."  In  an- 
other letter,  he  clearly  foreshadows  an  intent,  if  she  did  not 
yield  the  controversy,  to  do  just  what  he  did  do:  denounce  her 
to  other  employers  of  sales  agents  in  the  business  in  which  she 
was  earning  her  living.    He  says  to  her : 

**You  must  know  that  this  kind  of  business  cannot  be  con- 
fined to  one  firm.  It  is  but  natural  we  should  lei  others  know 
your  actions  and  to  say  the  least  such  conduct  will  not  reflect 
any  in  your  credit.  •  •  •  We  had  hoped  when  we  wrote 
the  last  letter  that  this  would  be  the  end  of  this  incident,  but 
your  telegram  this  morning  revived  it  again  and  we  can  readily 
see  what  your  motive  is  in  doing  so.  It  isn't  fair,  it  isn't  right, 
it  isn't  honorable,  and  when  anything  does  not  meet  these  re- 
quirements here,  the  Scioto  Sign  Company,  with  all  its  power 
and  influence,  will  fight  to  the  bitter  end." 

Sprinkled  elsewhere  through  its  letters  are  threats  of  suit 
for  damages,  and  many  expressions  directly  and  indirectly  ac- 
cusing plaintiff  of  faithlessness  to  defendant's  interests,  and  giv- 
ing evidence  of  a  high  degree  of  indignation  toward  the  plain- 
tiff, all  of  which  the  jury  could  well  take  into  consideration  as 
bearing  on  the  question  of  malice. 

Further  discussion  is  unnecessary.  We  are  satisfied  that 
plaintiff  was  entitled  to  go  to  the  jury  on  this  issue,  and  the 
order  of  the  trial  court  directing  a  verdict  cannot  be  sustained. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
must  be  reversed  on  both  appeals,  and  cause  remanded  for  a 
new  trial. — Reversed  and  remanded, 

Ladd,  Stevens,  and  Arthur,  JJ.,  concur. 
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Susan  Herbig,  Appellant,  v.  Walton  Auto  Company  et  al., 

Appellees. 

MASTER  AND  8EBVANT:    Workmen's  Oompensation  Act — ''Oasual" 

Employment.  One  who  is  employed  at  irregular  intervals  of  time, 
and  for  no  stated  time  or  compensation,  to  perform  ''odd  jobs/'  is 
a  casual  employee,  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act.  So  held  as  to  one  who  was  employed  to  clean  out  a  room 
just  vacated  by  the  employer. 

Wis^-^VEB,  J.,  dissents. 

Appeal  from  Mahaska  District  Court, — Charles  A.  Dewey, 

Judge. 

April  7, 1921. 

Appeal  from  the  judgment  of  the  district  court  aflSrming 
the  decision  of  the  industrial  commissioner  of  Iowa  in  favor  of 
the  defendant. — Affirmed. 

McCoy  &  McCoy  and  Burrell  &  Devitt,  for  appellant. 
McNett  &  McNett,  for  appellees. 

Faville,  J. — The  appellant  is  the  wife  of  one  Charles  Her- 
big, deceased.  After  the  death  of  the  said  decedent,  the  appel- 
lant filed  an  application  for  arbitration  with  the  industrial 
commissioner  of  the  state,  claiming  compensation  under  the 
Workmen's  Compensation  Act.  A  committee  awarded  com- 
pensation to  the  appellant,  and  the  matter  was  duly  prosecuted 
to  the  industrial  commissioner  for  review,  who  reversed  the 
award  of  the  arbitration  committee.  Thereupon,  an  appeal  was 
taken  to  the  district  court  of  Mahaska  County,  Iowa,,  where  the 
action  of  the  said  commissioner  was,  by  judgment  of  said  court, 
duly  approved.  An  appeal  was  prosecuted  to  this  court,  and 
said  cause  was  reversed.  Herhig  v.  Walton  Auto  Co.,  186  Iowa 
923.  Thereupon,  the  cause  was  again  tried  in  the  said  district 
court  of  Mahaska  County,  Iowa,  and  judgment  rendered  in  favor 
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of  the  appellees,  affirming  the  decision  of  the  industrial  commis- 
sioner previously  entered.  Prom  such  judgment  of  the  district 
court,  this  appeal  is  prosecuted. 

The  question  involved  in  this  appeal  was  in  no  way  involved 
in  the  former  appeal.  It  is  not  disputed  that  Charles  Herbig 
met  his  death  through  an  accident  arising  out  of  his  employment 
by  the  Walton  Auto  Company.  The  Walton  Auto  Company 
moved  its  location  from  one  building  to  another,  and  the  party 
about  to  occupy  the  former  location  desired  to  have  the  upstairs 
room  of  the  building  cleaned  out.  The  Auto  Company  had  left 
a  considerable  amount  of  rubbish  at  said  place,  and  a  salesman 
for  the  Auto  Company  went  to  the  home  of  the  decedent  and 
left  word  for  the  decedent  to  come  to  the  office  of  the  Auto 
Company,  which  he  did.  He  reported  that  he  was  then  engaged 
on  another  job,  but  that,  as  soon  as  he  got  through,  he  would  do 
the  work  of  cleaning  out  the  room. 

It  was  estimated  that  the  work  would  have  taken  a  day 
or  a  day  and  a  half  to  complete.  Nothing  was  said  about  how 
much  he  was  to  be  paid,  nor  how  long  he  was  to  stay.  While 
engaged  in  the  work,  he  was  bringing  a  barrel  down  the  stair- 
way, and  fell,  striking  the  cement  floor,  from  which  injury  death 
resulted. 

About  three  weeks  before  this  time,  he  had  worked  for  the 
Auto  Company  a  day  and  a  half  or  two  days,  cleaning  up  the 
place  to  which  the  company  was  moving,  and  had  been  paid 
$3.50  therefor.  The  industrial  commissioner  found  that  the  de- 
cedent had  previously  worked  for  the  appellee  at  irregular  and 
somewhat  infrequent  intervals,  in  what  might  be  termed  an 
** odd- job  capacity. '*  At  various  times,  he  worked  two  or  three 
hours  at  a  time,  but  there  was  no  agreement  with  him  as  to  when 
he  was  to  work,  other  than  to  do  these  little  jobs  as  the  company 
needed  him  and  employed  him  to  do  them. 

In  regard  to  his  compensation,  an  officer  of  the  Auto  Com- 
pany testified  that  he  would  ask  the  decedent  what  the  job 
amounted  to,  and  usually  left  it  to  him  to  fix  the  price ;  and  that, 
during  the  past  two  years,  he  had  never  hired  him  a  full  day 
straight  through.  He  testified  that,  in  the  aggregate,  decedent 
probably  worked  somewhere  near  three  weeks  a  year  for  the 
company  in  this  manner. 


396  Herbiq  v.  Walton  Auto  Co,  [191  Iowa 

The  widow  of  the  decedent  testified  that  the  Auto  Company 
would  send  for  him  at  different  periods  of  time,  to  come  down 
and  work  for  a  day  or  two. 

The  evidence  showed  that  the  decedent  had,  on  one  occa- 
sion, washed  cars  for  the  company;  on  another,  had  painted  a 
truck ;  and  on  another,  had  helped  clean  out  the  cellar. 

The  foregoing  is  the  substance  of  the  facts,  as  found  by  the 
industrial  commissioner.  We  have  held  that  the  courts  will  not 
interfere  with  the  finding  of  facts  made  by  the  industrial  com- 
missioner, if  the  evidence  is  in  conflict  or  is  open  to  the  drawing 
of  different  conclusions,  even  though  it  may  be  thought  that  the 
findings  are  erroneous.  Norton  v.  Day  Coal  Co.,  192  Iowa  — ; 
Pace  V.  Appanoose  County,  184  Iowa  498 ;  Griffith  v.  Cole,  183 
Iowa  415 ;  Pierce  v,  Bekins  V.  iSc  8,  Co.,  185  Iowa  1346. 

The  question,  therefore,  for  our  consideration  is  whether 
or  not,  under  these  facts,  the  conclusion  of  the  industrial  com- 
missioner and  of  the  district  court,  that  the  employment  of  the 
decedent  was  casual  and  within  the  exception  of  the  Workmen's 
Compensation  Act,  was  correct.  As  originally  drawn,  the  Work- 
men's  Compensation  Act  of  this  state,  Code  Supplement,  1913, 
Section  2477-ml6,  in  describing  those  subject  to  the  act,  con- 
tained this  exception : 

**  Except  a  person  whose  employment  is  purely  casual  and 
not  for  the  purpose  of  the  employer's  trade  or  business  or  those 
engaged  in  clerical  work  only.'' 

The  thirty-seventh  general  assembly,  by  Chapter  270,  Sec- 
tion 10,  amended  this  clause  by  striking  out  the  word  '*and" 
and  inserting  in  lieu  thereof  the  word  *  *  or. "  This  made  a  very 
vital  and  substantial  change  in  the  meaning  of  the  act.  As  now 
written,  the  law  excepts  persons  whose  employment  is  **  purely 
casual,"  and  also  excepts  those  whose  employment  is  **not  for 
the  purpose  of  the  employer's  trade  or  business."  Under  our 
statute,  as  it  is  now  worded,  the  employment  may  be  for  the 
purpose  of  the  employer's  trade  or  business,  but,  if  it  is  ** purely 
casual, ' '  the  law  does  not  apply.  On  the  other  hand,  if  the  em- 
ployment is  entirely  outside  of  the  purpose  of  the  employer's 
trade  or  business,  although  it  may  not  be  casual,  it  does  not 
come  under  the  statute.  This  distinction  must  be  borne  in  mind 
in  examining  the  authorities.    As  originally  enacted,  our  statute 
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was  similar  to  the  British  act.  A  number  of  the  states  still  fol- 
low the  language  of  that  act  substantially;  others,  by  original 
enactment  or  amendment,  conform  substantially  to  our  present 
law. 

The  reasons  for  the  exception  in  the  statute  are  obvious. 
The  employer  is  required  to  insure  his  liability  under  the  act, 
under  supervision  of  the  state  department  of  insurance.  It  evi- 
dently was  the  intent  of  the  legislature  that  this  was  not  required 
for  employees  whose  employment  was  ''purely  casual,''  nor  for 
such  employees  as  were  not  employed  "for  the  purpose  of  the 
employer's  trade  or  business." 

We  had  occasion  to  consider  the  question  of  the  construc- 
tion of  the  term  "whose  employment  is  purely  casual"  in  the 
recent  case  of  Bedard  v.  Sweinhart,  186  Iowa  655.  In  that  case, 
the  defendant  employed  the  plaintiff  to  make  some  repairs  in 
the  way  of  shingling,  and,  while  he  was  engaged  on  that  job, 
requested  him  to  fix  a  screen  door  and  cellar  window  at  another 
place.  The  agreement  as  to  compensation  for  the  shingling  was 
that  he  was  to  receive  $2.00  for  each  1,000  shingles  laid,  and  he 
did  $5.00  worth  of  work  in  4  days.  While  engaged  in  this  work, 
he  discovered  that  some  cement  was  needed  on  the  chimney  of 
the  house  he. had  been  shingling,  and  proposed  to  his  employer 
to  get  the  cement,  and  he  would  put  it  on  for  nothing.  This  was 
done,  and,  while  making  the  repairs,  he  received  the  injury  com- 
plained of.    We  said : 

"If  this  was  not  a  'casual  employment,'  it  would  be  hard 
to  apply  the  term  to  any  employment.  The  word  'casual'  is 
defined  in  the  dictionaries  as  '  coming  without  regularity ;  occa- 
sional; incidental;'  'coming  at  uncertain  times  or  without  regu- 
larity, in  distinction  from  stated  or  regular;'  'a  laborer  or  an 
artisan  employed  only  irregularly.'  See  Webster  and  Century 
Dictionaries." 

Our  holding  is  in  line  with  that  of  other  states  that  have  a 
similar  statute.  The  Massachusetts  statute  is  like  our  present 
statute.  In  Oaynor's  Case,  217  Mass.  86  (104  N.  E.  339),  the 
Supreme  Court  of  Massachusetts  considered  the  statute  of  that 
state,  and  pointed  out  the  distinction  between  it  and  the  English 
act.  In  that  case,  a  caterer  employed  a  waiter  for  a  single  day 
or  occasion  at  a  fixed  wage  per  day,  together  with  transporta- 
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tion  to  and  from  the  place  of  employment.  The  custom  of  the 
catering  business  was  to  engage  waiters  in  this  manner.  The 
court  said  : 

**The  crucial  words  to  be  construed  are  those  contained  in 
the  exception  out  of  the  class  of  employees  of  *one  whose  em- 
ployment is  but  casual.'  The  word  *  casual'  is  in  common  use. 
Its  ordinary  signification,  as  shown  by  the  lexicographers,  is 
something  which  comes  without  regularity,  and  is  occasional  and 
incidental.  Its  meaning  may  be  more  clearly  understood  by  re- 
ferring to  its  antonyms,  which  are  *  regular,'  *  systematic,'  *  peri- 
odic,' and  *  certain.'  " 

It  was  held  that  the  employment  was  *'but  casual." 

In  Blood  V.  Industrial  Ac^.  Com.,  30  Cal.  App.  274  (157 
Pac.  1140),  it  appeared  that  Blood  employed  a  house  painter  to 
apply  two  coats  of  paint  to  his  house.  Blood  was  to  furnish  the 
painting  material,  and  pay  the  employee  $3.50  a  day.  The  em- 
ployment was  not  for  any  definite  period  of  time,  but  would 
reasonably  have  been  done  within  two  weeks.  It  was  held  that 
the  employment  was  casual;  that  it  was  a  mere  occasional  and 
incidental  contract,  not  constituted  or  connected  with  any  regu- 
lar, systematic,  periodic,  or  certain  business. 

In  Bridger  v.  Lincoln  F.  &  F.  Co,,  (Neb.)  179  N.  W.  1020, 
the  following  facts  appeared : 

**  Plain tiflf  began  to  unload  a  car  of  coal  for  defendant, 
February  21, 1920,  and  finished  the  task  the  next  day.  He  began 
to  unload  another  car,  February  23,  1920,  and  was  injured  the 
following  day,  before  he  had  removed  all  of  the  coal.  For  these 
services  he  was  paid  $20  by  check  of  defendant,  being  25  cents 
a  ton.  About  a  week  earlier,  plaintiff  had  unloaded  a  car  of 
coal  for  defendant  in  the  same  yards.  During  a  year  s  time 
previously,  he  had  unloaded  three  or  four  cars,  and  received  25 
cents  a  ton.  He  was  entitled  to  his  pay  when  he  unloaded  a 
car,  and  could  then  get  it,  if  he  could  find  defendant 's  manager 
at  the  time.  Plaintiff  in  each  instance  was  employed  to  unload 
a  particular  car  of  coal.  Between  jobs,  he  sometimes  stayed 
around  defendant's  yards;  and,  when  a  car  of  coal  came  in,  he 
asked  for  the  unloading,  was  told  the  price,  and  performed  the 
servii'c;  but  during  some  of  the  intervals  he  had  worked  for 
others. ' ' 
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It  was  held  that  the  workman  was  within  the  exception  to 
the  act. 

It  is  unnecessary  to  extend  this  opinion  by  quoting  from 
the  authorities  of  the  various  states  at  length,  but,  as  sustaining 
the  general 'rules  and  definitions  above  announced,  see  Aurora 
Breioing  Co.  v.  Industrial  Board,  277  111.  142  (115  N.  E.  207) ; 
Cheevers'  Case,  219  Mass.  244  (106  N.  E.  861) ;  Boer's  Exp.  & 
Sior,  Co.  V.  Industrial  Board,  282  111.  44  (118  N,  E.  412) ;  Thede 
Bros.  V.  Industrial  Commission,  285  111.  483  (121  N.  E.  172) ; 
Cousineau  v.  Black,  206  Mich.  479  (173  N.  W.  203) ;  Maryland 
Cas.  Co.  V.  Pillsbury,  172  Cal.  748  (158  Pac.  1031) ;  McLaughlin 
V.  Industrial  Board,  281  111.  100  (117  N.  E.  819) ;  Chicago  O.  W. 
R.  Co.  V.  Industnal  Commission,  284  111.  573  (120  N.  E.  508) ; 
Western  Union  Tel.  Co.  v.  Hickman,  248  Fed.  899. 

Counsel  for  appellant  cite  and  place  great  reliance  upon  the 
case  of  Sabella  v.  BrazUeiro,  86  N.  J.  L.  505  (91  Atl.  1032),  de- 
cided by  the  Supreme  Court  of  New  Jersey.  In  that  case,  the 
evidence  showed  that  the  deceased  was  a  longshoreman,  and  had 
frequently  been  employed  by  the  prosecutor  to  assist  in  loading 
and  unloading  its  ship,  which  sailed  between  New  York  and  the 
republic  of  Brazil ;  that  all  longshoremen  are  paid  by  the  hour 
for  the  term  of  i^ervice ;  that  the  foreman  told  deceased  in  Brook- 
lyn to  go  to  Jersey  City,  as  they  had  a  ship  in  dock ;  and  that 
deceased  went  there,  was  set  to  work,  and  injured.  The  court 
said : 

**  While  this  class  of  work  was  not  constant,  depending  upon 
there  being  a  ship  of  the  prosecutor  in  port,  it  appears  that  the 
deceased  was  frequently  called  upon  by  the  prosecutors  to  serve 
them  in  this  particular  character  of  work,  being  one  of  a  class 
of  stevedores  ready  to  respond  when  called. ' ' 

The  court  held  that  the  employment  was  not  casual,  within 
the  meaning  of  the  New  Jersey  statute.    The  court  further  said : 

**The  ordinary  meaning  of  the  word  *  casual'  is  something 
which  happens  by  chance,  and  an  employment  is  not  casual, — 
that  is,  arising  through  accident  or  chance, — ^where  one  is  em- 
ployed to  do  a  particular  part  of  a  service  recurring  somewhat 
regularly,  with  the  fair  expectation  of  its  continuance  for  a  rea- 
sonable period. ' ' 
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There  is  a  very  obvious  distinction  between  a  person  em- 
ployed by  a  shipowner  in  the  regular  business  of  loading  and 
unloading  the  employer's  ship  and  one  who  is  incidentally  hired 
to  sweep  out  the  rooms  of  a  building  that  has  been  vacated  by 
a  company  in  the  automobile  business. 

Dyer  v.  Black  Mas.  &  Con.  Co.,  192  Mich.  400  (158  N.  W. 
959),  is  relied  upon  by  appellant.  In  that  case,  the  claimant  was 
engaged  in  doing  the  glazing  on  a  building,  under  written  con- 
tract with  the  principal  contractor,  who,  finding  it  necessary 
to  have  some  person  assist  and  look  after  the  delivering  of  the 
glass  at  the  building  and  see  to  the  unloading  of  the  same,  ar- 
ranged with  the  claimant  to  do  this  work,  from  time  to  time,  as 
the  glass  arrived,  for  which  he  was  to  and  did  receive  pay.  As 
the  building  progressed,  the  glass  was,  in  fact,  delivered,  from 
time  to  time,  and  it  became  necessary,  in  the  interest  of  the  busi- 
ness of  the  general  contractor,  to  have  the  delivery  of  the  glass 
looked  after  and  supervised,  and  claimant  was  employed  for  that 
purpose.  It  was  sure  to  occur  and  recur  in  the  operation  of  the 
job.    The  court  said : 

*' There  was  an  element  of  certainty  in  the  work,  recurring 
at  times  which,  though  they  could  not  be  fixed  definitely,  yet 
were  fixed  generally  by  the  agreement  to  look  after  and  assist  in 
unloading  the  glass  as  it  arrived,  from  time  to  time.'' 

This  case  is  clearly  distinguishable  from  the  case  at  bar. 

Appellant  relies  on  Holmen  Creamery  Assn.  v.  Inchistrial 
Com.,  167  Wis.  470  (167  N.  W.  808).  In  that  case,  a  mason 
was  employed  to  repair  the  creamery  building  owned  and  oper- 
ated by  the  Creamery  Association.  He  had  previously  worked 
for  the  Creamery  Company,  and  had  built  part  of  the  building. 
He  was  always  hired,  especially  whenever  the  company  had  re- 
pair work  to  do,  and  was  paid  by  the  day  or  hour.  The  court 
said: 

*' Hence,  an  employment  that  is  only  occasional,  or  comes 
at  certain  times  or  at  irregular  intervals,  and  whose  happening 
cannot  be  reasonably  anticipated  as  certain  or  likely  to  occur 
or  to  become  necessary  or  desirable,  is  but  a  casual  emplojrment, 
within  the  meaning  of  the  statute.  It  is  one  that  arises  occa- 
sionally or  incidentally,  and  is  not  a  usual  concomitant  of  the 
business,  trade,  or  profession  of  the  employer." 
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The  court  held  that  it  was  apparent  that  the  Creamery  Com- 
pany required  a  building  for  its  business,  and  that  such  building 
needed  repair,  from  time  to  time.  The  claimant  had  several 
times  repaired  this  building.  The  court  held  that  the  repairs 
were,  therefore,  a  part  of  the  employer's  business,  to  be  antic- 
ipated and  met  when  necessity  or  convenience  dictated,  and 
were  an  essential  and  integral  part  of  the  business. 

Appellant  cites  Consumers  Mut.  Oil  Prod,  Co.  v.  Industrial 
Conh,y  289  111.  423  (124  N.  E.  608).  In  that  case,  the  claimant, 
at  the  time  of  his  employment,  was  told  that  there  would  prob- 
ably be  two  or  three  weeks'  work,  and  maybe  longer — ^there  was 
no  more  definite  time  fixed  for  employment.  He  had  worked  for 
the  same  employer  before,  and  was  employed  to  assist  in  pulling 
certain  wells  and  repairing  certain  pump  jacks,  and,  while  so 
employed,  was  injured.  The  court  held  that  the  employment 
was  casual,  and  said : 

**  Where  the  employment  for  one  job  cannot*  be  character- 
ized as  permanent  or  periodically  regular,  but  occurs  by  chance, 
or  with  the  intention  and  understanding  on  the  part  of  both 
employer  and  employee  that  it  shall  not  be  continuous,  it  is 
casual.  •  •  •  The  work  he  was  to  assist  in  doing  was  a  particular 
and  certain  piece  of  work,  which  both  he  and  his  employer  knew 
would  require  but  a  short  time.  There  was  nothing  in  the  con- 
tract of  employment  nor  in  the  relations  of  these  parties,  then  or 
prior  to  that  time,  shown  by  the  evidence  which  would  indicate 
that  such  employment  was  to  be  either  continuous  or  recurring." 

We  approve  this  declaration,  and  apply  it  to  the  instant  case. 

Other  cases  cited  by  counsel  for  appellant  have  been  exam- 
ined by  us,  but  are  not  determinative  of  the  question  involved. 
We  are  clearly  of  the  opinion  that  the  decedent,  under  the  cir- 
cumstances disclosed  in  this  record,  was  engaged  in  an  employ- 
ment that  was  casual,  and  that  there  was  no  liability  under  the 
Workmen's  Compensation  Act.  The  fibiding  of  the  industrial 
commissioner  and  of  the  district  court  was  correct. 

In  view  of  our  holding  on  this  question,  it  is  unnecessary 
for  us  to  pass  on  other  matters  argued  by  counsel.  It  follows 
that  the  judgment  of  the  district  court  must  be,  and  the  same  is, 
— Affirmed. 

Vol.  191  Ia.— 26 
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Evans,  C.  J.,  Preston,  Stevens,  Arthur,  and  De  Graff, 
JJ.,  concur. 

Weaver,  J.,  dissents. 


John  Hopkins,  Appellee,  v.  J.  W.  Convy,  Appellant. 

TBIAL:     Instructions — Testimony  in  Equipoise.    Kefusal  to  instruct  as 

1  to  the  effect  of  testimony  in  equipoise  will  not  constitute  reversible 
error,  when  the  court  correctly  and  fully  instructs  as  to  the  burden 
of  proof. 

TBIAL:    Instructions — ^Harmless  Inconsistency.    One  who  has  the  bene- 

2  fit  of  a  correct  instruction  on  a  subject-matter  may  not  complain 
that,  in  later  instructions,  the  court  introduced  inconsistent  elements 
which  did  not  render  the  correct  instruction  less  favorable  to  the 
complainant. 

EVIDENCE:     Competency — Customary  Charges  as  Evidence  of  Value. 

3  Evidence  of  the  customary  charges  of  brokers  for  services  in  the 
locality  in  question  is  competent  on  the  issue  of  quantum  meruit. 

EVIDENCE:    Competency,  Relevancy,  and  Materiality — Claim  as  After- 

4  thought.  Evidence  tending  to  show*  that  a  party's  claim  was  an 
afterthought  is  relevant  and  material. 

Appeal  from  Des  Moines  Municipal  Court. — Thos.  L.  Sellers, 

Judge. 

Aprh.  7,  1921. 

Action  to  recover  a  commission  for  negotiating  an  exchange 
of  real  estate.  Verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — Reversed, 

Miller,  Parker,  Riley  &  Stewart,  for  appellant. 
Mulvaney  <&  Mulvaney,  for  appellee. 

Stevens,  J. — Plaintiff  alleged  in  his  petition  that,  during 
the  year  1918,  and  for  two  years  prior  thereto,  he  was  engaged 
in  the  business  of  buying,  selling,  and  trading  real  estate  in  the 
city  of  Des  Moines,  and  that,  shortly  prior  to  January  30,  1918, 
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he  assisted  the  defendant  to  effect  an  exchange  of  certain  resi- 
dence properties  owned  by  him  in  said  city  of  Des  Moines  to  one 
Gibney,  for  a  half  section  of  land  in  Black  Hawk  County,  Iowa. 
Plaintiff  does  not  claim  that  the  defendant's  city  property  was 
listed  with  him  for  sale,  or  that  he  was  employed  by  express  con- 
tract to  represent  the  defendant,  or  that  a  commission  was  agreed 
upon  between  them  in  advance.  In  an  amendment  to  his  petition 
to  make  the  pleadings  conform  to  the  proof,  he  alleged  that  the 
defendant  knew  that  he  was  a  real  estate  dealer,  agent,  and 
broker,  and  that  he  knew  plaintiff  was  claiming  to  represent 
him,  and  without  objection  permitted  him  to  perform  services 
for  him,  resulting  in  the  exchange  of  properties,  as  above  stated ; 
and  he  asks  judgment  for  the  reasonable  value  of  his  services, 
which  he  alleges  to  be  $575. 

The  answer  of  the  defendant  is  a  general  denial.  The  evi- 
dence shows  that  the  defendant  met  plaintiff  several  times  at 
the  office  of  0.  A.  Luce  Company,  real  estate  dealers  in  Des 
Moines,  during  the  year  1917.  At  that  time,  defendant  was  nego- 
tiating a  trade  of  a  farm  owned  by  him  in  Buena  Vista  County 
for  the  two  residence  properties,  which  he  traded  to  Gibney. 
Luce  represented  the  defendant  as  agent  in  that  transaction. 
The  defendant  claims  that  he  did  not  know  that  plaintiff  was 
engaged  in  the  real  estate  business,  except,  possibly,  as  the  enw 
ployee  or  associate  of  Luce ;  that,  during  all  of  the  negotiations 
resulting  in  the  execution  of  a  written  contract  between  himself 
and  Gibney,  on  January  30,  1918,  he  understood  that  plaintiff 
and  the  Luce  Real  Estate  Company  were  representing  Gibney, 
and  it  did  not  occur  to  him  that  plaintiff  was  his  agent.  It  is  con- 
ceded that  Luce  was  the  agent  of  Gibney  in  this  transaction. 

The  only  witnesses  introduced  by  either  party  who  gave 
testimony  as  to  the  services  rendered  by  plaintiff  were  plaintiff 
himself  and  the  defendant. 

I.  It  is  urged  by  counsel  for  appellant  that  the  plaintiff 
wholly  failed  to  establish  the  allegations  of  his  petition  by  a 
preponderance  of  the  evidence,  and  that,  at  most,  at  the  conclu- 
sion of  the  testimony  on  both  sides,  it  was  in 

1.  Trial:    instmc-  ..  a       -      j.        .'  itx.i«?^ 

tiona:  testimony    cquipojisc.    An  instruction  was  askcd  to  the  effect 

that,  if  the  jury  found  that  the  evidence  of  both 
plaintiff  and  defendant  in  respect  to  any  particular  issue,  or  as 
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to  all  material  issues  in  the  case,  was  evenly  balanced,  then  a 
verdict  should  be  returned  for  the  defendant.  The  court  gave 
the  instruction,  in  so  far  as  it  related  to  a  particular  issue,  but 
omitted  the  portion  thereof  that  applied  the  rule  to  all  of  the 
issues  in  the  case.  The  court  fully  instructed  the  jury  upon  the 
burden  of  proof,  and  we  do  not  think  the  defendant  was  preju- 
diced by  the  failure  of  the  court  to  give  the  complete  instruction 
as  requested.  The  question  as  to  whether  the  evidence  was  in 
equipoise,  or  whether  the  greater  weight  preponderated  in  favor 
of  the  plaintiff,  was  for  the  jury,  and  the  instructions  given  were 
sufficiently  definite  and  comprehensive  to  fairly  submit  the  issup 
to  the  jury. 

II.  After  stating  the  issues,  the  court,  in  numbered  Para* 
graph  1  of  its  charge,  instructed  the  jur}^  that  the  burden  of 
proof  was  on  the  plaintiff,  and  that,  before  he  could  recover,  it 

was  incumbent  upon  him  to  prove,  **by  a  pre- 
'  tions: 'harmiajs     pondcrancc  of  the  evidcncc,  *  *  •  that,  prior  to 

February,  1918,  the  defendant  knowingly  and 
without  objection  permitted  plaintiff  to  perform  services  for 
him  in  a  real  estate  exchange,  substantially  as  set  out  in  plain- 
tiff's statement  heretofore  read  to  you;  that  said  services  were 
of  some  value.''  This  instruction  is  criticised  by  counsel,  who 
requested  the  court- to  instruct  the  jury  that : 

*' Before  you  can  find  for  the  plaintiff,  he  must  establish, 
by  preponderance  of  the  evidence,  that  he  actually  rendered 
services  to  the  defendant  under  such  circumstances  that  the  de- 
fendant must  have  known,  had  he  acted  as  an  ordinarily  rea- 
sonable man,  that  the  plaintiff  was  expecting  to  be  paid  for  such 


services. ' ' 


It  has  been  the  law  in  this  state,  since  Scully  v.  Scully's 
Exr.,  28  Iowa  548,  that : 

''Ordinarily,  and  without  more,  where  one  person  renders 
services  for  another  which  are  known  to  and  accepted  by  him, 
the  law  implies  a  promise  on  his  part  to  pay  therefor." 

See  Shelton  v,  Johnson,  40  Iowa  84;  Cowan  v,  Musgrave, 
73  Iowa  384;  In  re  Estate  of  Squire,  168  Iowa  597;  Farmer  v. 
Underwood,  164  Iowa  587 ;  Snyder  v.  Nixon,  188  Iowa  779. 

The  court,  in  some  of  its  other  instructions,  repeated  sub- 
stantially the  language  of  the  requested  instruction,  and  it  is 
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argued  by  counsel  for  appellant  that,  therefore,  these  para- 
graphs of  the  charge  are  inconsistent  with  Paragraph  1  and  with 
each  other.  There  is  some  apparent  inconsistency  in  the  language 
of  two  or  three  paragraphs  of  the  charge;  but,  conceding  them 
to  be  inconsistent,  as  the  court  correctly  stated  the  law  in  Para- 
graph 1,  and  as  the  elements  introduced  into  the  succeeding  in- 
structions did  not  make  them  less  favorable  to  the  defendant, 
he  has  no  cause  of  complaint  on  account  of  the  alleged  incon- 
sistency therein. 

As  already  stated,  it  was  the  claim  of  appellant  that  he  did 
not  know  that  plaintiff  was  claiming  to  represent  him,  or  that 
he  was  expecting  the  payment  of  a  commission,  but  that,  on  the 
other  hand,  he  assumed  and  believed  that  he  was  operating  fot* 
or  with  the  O.  A.  Luce  Company.  The  court  apparently  sought, 
by  Paragraphs  3,  5,  and  7  of  the  charge,  to  present  this  theory 
of  the  defendant's  to  the  jury. 

Except  for  the  claim  of  appellant  that  he  understood  and 
believed  that  the  plaintiff  was  representing  Gibney,  the  jury 
could  have  found  little  diflBculty  in  finding  that  defendant  knew 
that  the  plaintiff  was  claiming  to  represent  him  in  the  transac- 
tion, in  expectation  of  receiving  compensation  for  his  services. 
It  was  a  fair  question,  under  all  the  facts  and  circumstances  ap- 
pearing in  the  record,  whether  the  defendant,  as  a  reasonable 
man,  should  have  known  that  plaintiff  was  claiming  to  be  the 
agent  ol  the  defendant,  or  whether  he  was  associated  with  the 
Luce  Real  Estate  Company  in  the  transaction.  The  court,  in 
the  first  paragraph  of  its  charge,  instructed  the  jury  that,  if 
the  defendant  knew,  and  without  objection  permitted  plaintiff 
to  perform  services  for  him  substantially  as  stated  in  the  peti- 
tion, and  the  evidence  further  showed  that  said  services  were  of 

I 

some  value,  then  plaintiff  would  be  entitled  to  recover.  In  the 
succeeding  instructions,  the  court  evidently  sought  to  embody 
the  theory  of  defendant  that  he  was  not  liable  unless  he  knew, 
or  as  a  reasonable  man  should  have  known,  that  the  plaintiff  was 
representing  him,  with  the  expectation  of  receiving  a  commis- 
sion. Perhaps  this  proposition  might  have  been  emphasized,  to 
some  extent,  by  a  different  form  of  statement,  but  we  are  of 
the  opinion  that  no  reversible  error  is  to  be  found  in  the  instruc- 
tions. 
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III.  It  is  further  contended  by  counsel  for  appellant  that 
the  record  contains  no  proof  of  the  value  of  plaintiff's  services. 
The  proof  offered  upon  this  point  was  limited  to  the  customary 

3.  evidknob:  com-  chargcs  and  commission  paid  for  like  services 
S^^^chMgS^M"'  ^^  ^^  Moines.  No  evidence  was  offered  by  the 
evidence  of  value,  defendant  upon  this  point.    This  evidence  was 

sufiScient  to  carry  the  issue  to  the  jury.     Hess  v,  Hayes,  146 
Iowa  620. 

IV.  Counsel  for  defendant  sought  to  show,  by  the  testimony 
of  defendant,  that,  very  shortly  after  the  written  contract  was 
entered  into,  and  before  the  papers  were  exchanged,  plaintiff 

4.  evidenob:  com-  proposed  to  the  defendant  that  he  trade  the 
vancy,  and  ma-  Black  Hawk  Couuty  land  for  some  property  near 
as  afterthought,  the  city  of  Des  Moiucs ;  that,  in  the  conversa- 
tion relating  thereto,  the  plaintiff,  in  substance,  stated  to  the 
defendant  that,  if  such  a  deal  was  or  could  be  made,  he,  the 
plaintiff,  would  be  representing  the  defendant,  and  would  ex- 
pect to  be  paid  a  commission  for  his  services  in  effecting  such 
exchange.  The  court  excluded  this  evidence,  upon  the  objec- 
tion of  counsel  for  plaintiff.  We  are  of  the  opinion  that,  while 
the  probative  value  of  this  evidence  might  not  have  been  very 
great,  yet,  in  view  of  the  fact  that  plaintiff^  relied  entirely  upon 
an  implied  promise  to  pay  him  a  commission  for  services  which 
the  defendant  contended  were  rendered,  as  he  understood,  by 
the  plaintiff  as  an  associate  or  member  of  the  real  estate  firm  of 
the  Luce  Company,  it  should  have  been  admitted.  It  is  possible 
for  the  jury  to  have  inferred  from  this  language  of  the  plain- 
tiff's that  he  was  not  claiming  to  represent  the  defendant  in  the 
transaction  just  closed,  and  that  he  wanted  it  understood  that, 
in  the  suggested  exchange,  he  was  to  represent  the  defendant, 
and  would  expect  a  commission.  The  fact  that  plaintiff  should 
have  deemed  it  necessary  to  take  the  precaution,  at  this  time, 
to  make  it  clear  to  the  defendant  that  he  would,  in  the  new  deal, 
represent  him,  and  would  expect  a  commission,  is  not  without 
significance.  The  evidence  relied  upon  by  the  plaintiff  to  prove 
knowledge  upon  the  part  of  the  defendant  that  he  was  claiming 
to  represent  the  defendant,  and  that  he  would  expect  a 
commission  in  the  transaction  in  suit,  is  somewhat  meager ;  and, 
taking  the  record  as  a  whole,  we  cannot  say  that  the  exclusion  of 
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the  offered  evidence  was  not  prejudicial.  Furthermore,  while 
the  instruetions  were  technically  correct,  they  were,  to  some  ex- 
tent, lacking  in  clearness  and  consistency.  For  the  error  pointed 
out,  the  judgment  of  the  court  below  is — Reversed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


In  re  Guardianship  of  Anna  Baxter. 
LiLLiE  Baxter,  Appellant,  v.  Charles  T.  Chandler,  Appellee. 

OUAKPTAN  AND  WABD:  Foreign  Appointment  as  Baals  for  Domostlc 
Appointment.  The  appointment  by  the  conrts  of  a  foreign  state, 
after  full  adjudication  of  jurisdiction,  of  a  guardian  for  a  mental 
incompetent,  may  not  be  ignored  in  the  courts  of  this  state  as  a 
basis  for  appointment  in  this  state  (Sec.  3213,  Code,  1897),  because 
of  the  facts:  (1)  That  the  summons  which  was  the  basis  of  said 
foreign  proceedings  notified  the  incompetent  that,  in  case  of  default, 
a  apecifically  named  person  would  be  appointed  guardian;  and  (2) 
that  the  court  ignored  such  specific  direction,  and  appointed  a  dif- 
ferent person. 

Appeal  frani  Ida  District  Court. — E.  G.  Albert,  Judge. 

April  7,  1921. 

Application  for  the  appointment  of  a  guardian  of  the  prop- 
erty of  a  foreign  ward.  A  temporary  guardian,  appointed  by 
the  district  court  of  Ida  County,  Iowa,  for  the  said  ward, 
appeared  and  resisted  the  application  of  the  alleged  foreign 
guardian  for  appointment  by  said  court.  A  trial  was  had  upon 
the  issue  so  tendered,  and  the  foreign  guardian  was  appointed 
as  guardian  of  the  property  of  said  ward  in  this  state.  The  tem- 
porary guardian  appeals. — Affirmed. 

M,  M.  White,  for  appellant. 
Charles  Macomber,  for  appellee. 

Faville,  J. — I.  On  August  15, 1919,  one  Charles  T.  Chand- 
ler filed  in  the  district  court  of  Ida  County,  Iowa,  his  petition 
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for  appointment  as  a  foreign  guardian  of  the  property  of  one 
Anna  Baxter.  The  petitioner  alleged  in  his  petition  that  he 
was  a  resident  of  San  Diego,  in  the  state  of  California,  and  that 
he  had  been  duly  appointed  by  the  superior  court  of  San  Diego 
County,  in  said  state,  as  guardian  of  one  Anna  Baxter,  who,  he 
alleged  in  his  petition,  was  a  person  of  unsound  mind,  and  a 
resident  of  Belmont,  in  the  state  of  California.  The  petition 
alleged  that  the  said  Anna  Baxter  was  the  owner  of  certain 
property  within  the  state  of  Iowa,  and  prayed  that  applicant  be 
appointed  guardian  of  the  said  property. 

After  said  application  had  been  filed,  the  appellant,  Lillie 
Baxter,  appeared  in  said  proceedings  and  filed  a  resistance  to 
the  application  for  the  appointment  of  a  foreign  guardian,  al- 
leging that  she  had  been  appointed  temporary  guardian  of  the 
said  Anna  Baxter  by  the  district  court  of  Ida  County,  Iowa.  The 
grounds  of  her  resistance  were  that  the  said  Anna  Baxter  was  a 
resident  of  Ida  County,  Iowa,  and  that  the  appointment  of  the 
applicant  Chandler  as  guardian  in  the  state  of  California  was 
null  and  void. 

Various  specifications  are  set  forth  in  the  said  resistance, 
but  the  foregoing  is  the  substance  thereof.  It  is  conceded  by  all 
parties  to  the  record  that  the  ward,  Anna  Baxter,  is,  and  for 
many  years  has  been,  a  person  of  unsound  mind.  The  record 
shows  that  the  husband  of  the  said  Anna  Baxter,  one  James  R. 
Baxter,  was  a  man  of  wealth,  who  resided  for  many  years  in  Ida 
Grove,  in  this  state.  While  so  residing,  his  wife  became  men- 
tally deranged,  and  was  adjudged  insane  by  the  commissioners 
of  Ida  County,  Iowa,  and  was  at  one  time  confined  in  the 
state  hospital  at  Clarinda,  from  which  she  was  discharged,  as 
improved.  Thereafter,  the  husband  traveled  to  various  parts 
of  the  United  States  and  Europe,  seeking  medical  aid  for  his 
unfortunate  spouse.  About  1907,  he  removed  with  her  to  Cali- 
fornia, and  purchased  a  residence  for  her  in  San  Diego.  In 
1908,  her  condition  became  so  bad  that  it  was  necessary  to  place 
her  in  a  sanitarium  at  Belmont,  California,  where  she  has  been 
ever  since,  and  now  is.  Prior  to  this  time,  the  husband  had  de- 
posited a  considerable  amount  in  a  bank  in  San  Diego  in  his 
wife's  name,  and  she  had  been  at  one  time  interested  as  a  partner 
in  said  bank. 
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In  1908,  the  husband,  James  B.  Baxter,  filed  in  the  ofBice 
of  the  superior  court  of  San  Diego  County,  California,  a  petition 
for  the  appointment  of  a  guardian  for  his  wife,  alleging  that 
she  was  insane,  and  was  a  resident  of  the  city  of  San  Diego, 
California,  and  that  she  had  property  in  said  state.  He  was 
duly  appointed  as  her  guardian,  and  continued  to  act  as  such, 
thereafter  filing  his  annual  reports  as  such  guardian  in  said 
court. 

In  March,  1919,  the  said  James  B.  Baxter  died  in  California. 
After  the  death  of  the  said  James  B.  Baxter,  his  brother,  Bobin- 
son  Baxter,  and  a  niece,  Lillie  Baxter,  the  appellant,  who  is 
the  daughter  of  said  Bobinson  Baxter,  went  to  California,  and 
the  said  Bobinson  Baxter  filed  his  petition  in  the  superior  court 
of  San  Diego  County,  alleging  that  the  former  guardian,  James 
B.  Baxter,  was  deceased,  and  that  the  said  Anna  Baxter  was 
incapable  of  managing  her  affairs,  and  that  she  was  possessed 
of  personal  property  of  the  value  of  about  $50,000 ;  and  prayed 
that  he  might  be  appointed  guardian  of  the  person  and  estate 
of  the  said  Anna  Baxter.  The  court  fixed  a  time  and  place  for 
hearing  of  said  application,  and  ordered  notice  to  be  given,  and 
a  citation  was  issued  and  served  upon  the  said  Anna  Baxter,  re- 
quiring her  to  appear  on  a  certain  named  day,  and  show  cause 
why  Bobinson  Baxter  should  not  be  appointed  guardian  of  her 
person  and  estate.  Citation  was  also  issued  and  served  on  one 
Thos.  H.  Hale,  a  resident  of  California,  who  is  the  brother  of 
the  said  Anna  Baxter.  At  the  time  of  the  hearing,  the  said 
Thos.  H.  Hale  appeared  and  filed  a  resistance  to  the  appointment 
of  the  said  Bobinson  Baxter,  and  prayed  that  Charles  T.  Chand- 
ler be  appointed  as  guardian  of  the  person  and  estate  of  the  said 
Anna  Baxter. 

A  hearing  was  had  before  said  court  and  an  order  entered, 
appointing  the  said  Charles  T.  Chandler  as  guardian  of  the 
said  Anna  Baxter.  Duly  exemplified  copies  of  all  of  the  pro- 
ceedings in  said  matter  are  made  a  part  of  the  record  in  this 
cause.  Thereafter,  the  said  Charles  T.  Chandler  filed  his  appli- 
cation with  the  district  court  of  Ida  County,  Iowa,  to  be  ap- 
pointed foreign  guardian  of  the  property  of  the  said  Anna  Bax- 
ter, under  the  provisions  of  Section  3213  of  the  Code.  Before  this 
application  was  filed,  however,  and  after  the  imsuccessful  at- 
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tempt  to  secure  the  appointment  of  Robinson  Baxter  as  guardian 
by  the  California  court,  his  son,  U.  S.  Baxter,  filed  a  petition 
in  the  district  court  of  Ida  County,  Iowa,  alleging  that  the  said 
Anna  Baxter  was  a  resident  of  Ida  County,  Iowa,  and  was  now 
confined  in  a  sanitarium  in  California,  and  praying  that  Lillie 
J.  Baxter,  a  sister  of  the  petitioner's,  be  appointed  temporary 
guardian  of  the  person  and  property  of  the  said  Anna  Baxter. 
On  the  day  on  which  said  petition  was  filed,  the  same  was  pre- 
sented to  one  of  the  judges  of  the  district  court  of  the  sixteenth 
judicial  district}  who  entered  an  order  appointing  said  Lillie  J. 
Baxter  as  temporary  guardian ;  and  she  qualified  as  such. 

The  first  question  for  our  determination  on  this  appeal  is 
whether  or  not  the  order  of  the  superior  court  of  San  Diego 
County,  California,  appointing  the  appellee.  Chandler,  as  guar- 
dian of  the  said  Anna  Baxter,  was  void.  Under  the  **full  faith 
and  credit'*  clause  of  the  Federal  Constitution,  the  courts  of 
this  state  are  required  to  recognize  and  give  validity  to  the 
judgments  of  every  other  state  of  the  Union.  Constitution  of  the 
United  States,  Article  IV,  Section  1. 

If  the  superior  court  of  San  Diego  County,  California,  was 
without  any  jurisdiction  whatever  in  said  matter,  and  if  the 
judgment  rendered  by  said  court  in  said  matter  is  null  and 
void  for  want  of  jurisdiction,  then  the  courts  of  this  state  are 
not  required  to  give  full  faith  and  credit  to  such  judgment,  and 
the  same  can  be  impeached  at  any  time  or  in  any  place  where 
its  enforcement  is  sought. 

It  is  the  contention  of  the  appellant  that  the  superior 
court  of  California  had  no  jurisdiction  whatever  of  the  ward, 
Anna  Baxter,  and  no  jurisdiction  to  appoint  the  appellee.  Chand- 
ler, as  guardian  in  said  proceedings.  The  particular  point  urged 
is  that  the  citation  ordered  by  the  court,  and  directed  to  the  in- 
competent Mrs.  Baxter  in  said  proceedings,  advised  her  that  the 
petition  of  Robinson  Baxter  was  on  file,  asking  for  his  appoint- 
ment as  her  guardian,  and  stating  that,  unless  she  appeared 
and  showed  cause  why  the  said  Robinson  Baxter  should  not  be 
appointed  guardian,  an  order  would  be  made  appointing  him 
as  such  guardian.  The  point  urged  is  that,  under  such  notice, 
the  court  of  California  had  no  jurisdiction  to  appoint  Chandler 
or  any  other  person  except  the  said  Robinson  Baxter. 
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As  before  stated,  it  appears  that,  at  the  time  of  the  hearing 
on  the  application  of  Bobinson  Baxter  for  his  appointment  as 
guardian  of  the  said  Anna  Baxter,  the  brother  of  the  said  Anna 
Baxter,  one  Thos.  H.  Hale,  appeared,  in  response  to  a  citation 
issued  in  said  matter  and  served  upon  him,  and  resisted  the  ap- 
pointment of  the  said  Bobinson  Baxter  as  guardian,  and  prayed 
affirmatively  that  the  said  Chandler  be  appointed  as  such  guard- 
ian. It  appears  from  the  record  that,  at  the  time  of  the  hearing 
on  the  matter  of  the  appointment  of  a  guardian  for  the  said  Anna 
Baxter  in  the  California  court,  the  said  Bobinson  Baxter  ap- 
peared, in  person  and  by  his  attorney,  and  the  said  Thos.  H. 
Hale,  brother  of  the  said  Anna  Baxter,  also  appeared  in  person 
and  by  counsel,  and  the  court  fully  investigated  the  entire  situa- 
tion, and  received  a  large  amount  of  testimony,  the  transcript  of 
which  is  of  record  in  this  case.  The  judgment  of  the  court, 
entered  in  said  matter,  recited  a  finding  ' '  that  said  Anna  Baxter 
has  been  served  with  due  and  regular  notice  of  the  time  and 
place  of  the  hearing  of  said  petition."  The  court  made  other 
findings  and  recitals  in  regard  to  the  possession  of  property  and 
the  matters  presented  and  tried.  An  order  was  entered  appoint- 
ing the  said  Charles  T.  Chandler  as  guardian  of  the  person  and 
estate  of  the  said  Anna  Baxter. 

The  evidence  before  us  shows  that  a  citation  was  duly 
issued  in  said  proceedings  in  the  superior  court  of  San  Diego 
County,  California,  and  that  the  same  was  duly  and  legally 
served  on  the  said  Anna  Baxter.  The  court  found  and  deter- 
mined that  the  notice  was  sufficient  to  try  the  issues  presented, 
and  for  the  entry  of  the  order  of  appointment,  as  made.  There 
is  not  herein  presented  the  question  of  the  entry  of  a  judgment 
without  any  notice  whatever.  On  the  contrary,  the  record  af- 
firmatively shows  that  there  was  a  notice,  which  the  court  found 
to  be  sufficient,  under  the  laws  of  that  state.  Even  if  the  notice 
was  defective  in  some  particulars,  as  by  containing  too  specific 
a  recital  regarding  the  appointment  of  a  certain  person  as  guar- 
dian, it  would  not  render  the  judgment  entered  thereon  a  nullity. 
The  court  had  jurisdiction  of  the  subject-matter.  It  had  juris- 
diction of  the  incompetent  by  the  service  of  a  notice  which  the 
court  held  to  be  good  and  sufficient.  Such  being  the  case,  the 
judgment  cannot  be  attacked  in  this  proceeding  by  the  temper- 
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ary  guardian^  because  of  the  claim  that  the  notice  was  more  spe- 
cific than  was  required.  It  is  not  a  case  of  no  notice,  and  we 
doubt  very  seriously  if  it  is  even  a  case  of  a  defective  notice. 
But  in  any  event,  the  court  of  California  obtained  jurisdiction 
by  the  servide  of  a  notice  which  the  court  held  to  be  sufficient. 
Even  if  the  citation  did  recite  that,  unless  resistance  was  made, 
Robinson  Baxter  would  be  appointed  guardian,  there  is  at  least 
a  doubtful  question  whether  the  court  would  not  have  full  juris- 
diction, on  the  trial  of  the  issue,  to  appoint  some  other  person 
than  Robinson  Baxter.  The  question,  in  such  proceeding,  as 
to  what  particular  person  shall  be  named  as  guardian  is  rather 
incidental.  The  real  issue  to  be  determined  is  whether  the 
person  is  incompetent,  and  whether  any  guardian  should  be  ap- 
pointed. Upon  the  record  made,  the  district  court  was  required 
to  give  full  faith  and  credit  to  the  judgment  of  the  superior 
court  of  San  Diego  County,  California,  appointing  the  applicant, 
Charles  T.  Chandler,  as  guardian  of  the  said  Anna  Baxter. 

II.  It  is  contended  that  said  Anna  Baxter  was,  in  fact,  a 
resident  of  the  state  of  Iowa,  and  that  the  proceedings  for 
the  appointment  of  a  guardian  of  said  Anna  Baxter  were  not  in 
accordance  with  the  provisions  of  the  statutes  of  California  re- 
specting the  appointment  of  a  guardian  under  such  circum- 
stances. A  large  amount  of  proof  was  offered  on  the  question  of 
the  residence  of  the  husband,  James  R.  Baxter.  There  is  con- 
siderable significance  in  the  fact  that  the  said  James  R.  Baxter 
himself  appealed  to  the  courts  of  California  for  the  appointment 
of  a  guardian  of  the  person  and  property  of  his  wife,  and  made 
the  necessary  representation  regarding  her  residence,  to  secure 
his  own  appointment  as  a  guardian  of  her  personal  property  un- 
der the  statutes  of  the  state  of  California,  and  continued  as  her 
guardian  for  a  period  of  more  than  nine  years,  until  the  time 
of  his  death. 

It  is  not  necessary  for  us  to  determine  under  which  particu- 
lar section  of  the  California  statutes  offered  in  evidence  the 
proceeding  in  the  California  court  was  had.  There  is  in  the 
statutes  of  that  state  ample  authority  for  the  appointment  of  a 
guardian  of  an  incompetent  person,  under  the  facts  and  cir- 
cumstances disclosed  in  the  record,  and  we  cannot  hold  that  the 
court  was  without  jurisdiction  of  the  subject-matter  of  the  action. 
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III.  There  is  no  sufficient  showing  in  this  record  to  im- 
peach the  validity  of  the  order  and  judgment  entered  by  the 
superior  court  of  California  in  appointing  Charles  T.  Chandler 
as  guardian  of  the  person  and  property  of  the  incompetent. 
There  is  no  showing  that  said  court  did  not  have  jurisdiction  of 
the  subject-matter  of  the  action  or  of  the  person  of  the  incom- 
petent. Therefore,  the  judgment  of  said  court  must  be  given 
full  faith  and  credit  by  the  courts  of  this  state."  There  is  no 
showing  that  the  said  judgment  is  invalid  or  void.  It  therefore 
must  be  upheld,  enforced,  and  recognized  by  the  courts  of  this 
state.  It  follows  that  the  foreign  guardian,  upon  making  the 
proper  showing,  as  was  done  in  this  case,  was  entitled  to  be  ap- 
pointed by  the  district  court  of  Ida  County,  Iowa,  as  a  foreign 
guardian  of  the  property  of  the  said  Anna  Baxter,  under  the 
provisions  of  Section  3213  of  the  Code  of  this  state. 

In  view  of  our  holding  in  this  regard,  it  is  unnecessary  for 
us  to  determine  the  question  of  the  power  of  the  temporary  guar- 
dian appointed  by  one  of  the  judges  of  the  district  court. 

As  bearing  on  this  question,  under  circumstances  similar  to 
those  appearing  in  the  instant  case,  see  Raher  v.  Baker,  150  Iowa 
511. 

The  order  of  the  district  jcourt  in  appointing  the  foreign 
guardian  as  guardian  of  the  property  of  the  said  Anna  Baxter 
within  the  jurisdiction  of  said  court  was  correct,  and  the  same 
is — Affirmed, 

Evans,  C.  J.,  Stevens  and  De  Graff,  JJ.,  concur. 


Wrot  Iron  Heater  Company,  Appellee,  v.  Sanders  Furnace 

Company  et  al..  Appellants. 

SAIiES:    Failure  to  Inspect  as  Precluding  Oounterdaim.    The  rule  that, 

1  when  goods  are  furnished  under  an  executory  contract  as  to  quality, 
and  such  quality  is  readily  discernible  on  inspection,  the  buyer's 
failure  to  so  inspect,  and  his  retention  of  the  goods  without  objection, 
preclude  a  subsequently  asserted  counterclaim  for  damages,  does  not 
apply  to  a  sale  induced  l>y  false  and  fraudulent  representations, 

TBIAL:    Instmctlons — ^Absence  of  Evidence  to  Justify.    An  instruction 

2  to  the  effect  that,  if  a  buyer  failed  to  inspect  goods  and  discover 
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their  nonconformity  to  contract,  he  would  forfeit  his  right  to 
counterclaim  for  damages,  is  erroneous,  when  the  applicable  evi- 
dence manifestly  demonstrates  that  no  mere  inspection  would  re- 
veal such  nonconformity. 

Appeal  from  Webster  District  Court, — G.  D.  Thompson,  Judge. 

April  7,  1921. 

Action  on  account.  Counterclaim  by  defendant.  Verdict 
and  judgment  for  plaintiff  for  the  full  amount  asked,  with  in- 
terest.   Defendant  appeals. — Reversed. 

Healy  &  FavUle,  for  appellants. 
Price  &  Burnquist,  for  appellee. 

Per  Curiam. — Plaintiff  is  a  corporation,  organized  and  ex- 
isting under  the  laws  of  this  state,  with  its  principal  place  of 
business  in  the  city  of  Des  Moines.     The  defendant  Sanders 
1.  Balis:  failure      Fumacc  Company  is  a  copartnership,  composed 
dudtenou5t?r.^  0*  H.   S.   Sanders,   Edwin  Sanders,  and  Rob- 
«^**™-  ert  V.  Kent.     Plaintiff  alleged  in  its  petition 

that,  in  pursuance  of  a  written  contract,  entered  into  in  Decem- 
ber, 1915,  to  become  effective  January  1,  1916,  a  copy  of  which  is 
set  out  in  full  'in  the  record,  it  sold  and  delivered  to  the  defend- 
ants, at  Fort  Dodge,  a  number  of  furnaces,  parts,  and  repairs 
therefor,  and  that  there  is  a  balance  due  plaintiff  of  $2,712.63, 
with  interest,  for  which  sum  judgment  was  asked.  The  defend- 
ant, for  answer,  denied  all  the  allegations  of  the  petition,  and 
set  up  a  counterclaim  for  damages,  based  upon  certain  false  rep- 
resentations alleged  to  have  been  made  by  D.  B.  Howard,  vice 
president  and  general  manager  of  plaintiff,  which,  defendant 
alleged,  induced  it  to  enter  into  the  contract  and  to  purchase  the 
furnaces  and  other  merchandise  set  out  in  plaintiff's  statement 
of  the  account.  Appellant  did  not  offer  any  evidence  denying 
the  correctness  of  the  account  as  stated,  but  did  offer  evidence 
in  support  of  the  allegations  of  the  counterclaim. 

Plaintiff  is  engaged  in  manufacturing  and  selling  furnaces, 
and,  by  the  terms  of  the  contract  in  suit,  it  agreed  to  deliver  a 
certain  niunber  of  furnaces  to  a  warehouse  in  Fort  Dodge,  to  be 
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sold  and  installed  by  the  defendant  within  certain  prescribed 
territory,  each  furnace  to  bear  the  name  **  Sanders  Wrot  Iron 
Furnaces/'  and  a  plate  reading,  **Made  for  the  Sanders  Furnace 
Company,  Fort  Dodge,  Iowa."  The  contract  provided  terms  of 
shipment,  price,  and  certain  formalities  to  be  observed  in  taking 
the  furnaces  from  the  warehouse.  The  furnaces,  according  to 
the  testimony  of  H.  S.  Sanders,  were  to  be  as  designed  by  de- 
fendants, the  same  to  be  worked  out  together  by  the  parties. 

The  defendant  alleged  in  its  counterclaim  that  Howard  rep- 
resented and  stated  to  the  members  of  the  copartnership,  as  of 
his  personal  knowledge,  that  the  furnaces  were  manufactured 
out  of  old-fashioned  wrought  iron ;  that  the  gauge  of  the  furnace 
head  was  Number  6;  and  that  it  would  resist  heat  up  to,  and 
would  not  melt  at  less  than,  3,600  degrees  Fahrenheit ;  together 
with  all  other  necessary  allegations  to  make  out  a  cause  of  action 
for  damages  for  deceit.  The  plaintiff,  in  reply,  denied  the  allega- 
tions of  the  counterclaim,  and  pleaded  an  estoppel,  the  grounds 
of  which  need  not  be  stated.  Nothing  was  allowed  on  the  coun- 
terclaim. 

But  two  alleged  errors,  both  of  which  relate  to  instructions, 
are  assigned  by  appellant,  and,  as  the  cause  must  be  reversed, 
we  discuss  only  one  of  them.   . 

The  evidence  shows  that  D.  B.  Howard,  vice  president  and 
general  manager  of  plaintiff  corporation,  who,  it  is  alleged, 
made  the  representations  complained  of,  was,  for  several  years, 
in  the  employ  of  a  company  manufacturing  so-called  wrought 
iron  furnaces  at  Oskaloosa,  of  which  the  defendant  copartner- 
ship was  a  customer.  In  1910  or  1911,  the  plaintiff  corporation 
was  organized  and  the  manufacture  of  furnaces  begun,  either 
by  it  or  by  other  concerns  engaged  for  that  purpose.  Defend- 
ants purchased  furnaces  of  plaintiff,  prior  to  January,  1916, 
under  a  contract  similar  to  that  in  controversy,  and  this  con- 
tract was  entered  into  in  the  fall  of  1915.  Prior  to  the  date  of 
that  contract,  furnaces  were  purchased  by  defendants  under  an 
oral  arrangement.  The  contract  in  suit  is  silent  as  to  the  gauge 
quality  of  the  material  to  be  used,  and  as  to  the  capacity  of 
the  furnace  to  resist  heat.  Testimony  offered  on  behalf  of  the 
defendants  tended  to  show  that,  before  either  of  the  contracts 
were  entered  into,   Howard  stated  and   represented  to   H.   S. 
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Sanders,  in  the  presence  of  other  members  of  the  defendant  firm, 
that  the  furnaces  were  manufactured  of  old-fashioned  wrought 
iron,  and  that  the  gauy:e  of  the  furnace  head  was  Number  6. 
The  term  ** gauge''  refers  to  the  thickness  of  the  material.  No 
claim  is  made  by  plaintiff  that  any  old-fashioned  wrought  iron 
was,  in  fact,  put  in  the  furnaces,  or  that  the  gauge  of  the  furnace 
head  was  Number  6.  It  is  conceded  that  it  was  Number  8,  but 
it  is  claimed  by  plaintiff  that  the  material  out  of  which  the  fur- 
naces were  manufactured  was  within  the  general  acceptation  and 
meaning  of  the  term  ** wrought  iron." 

Further  testimony  was  offered  by  the  defendants  to  the 
effect  that,  at  the  time  the  alleged  false  representations  were 
made  by  Howard,  he  exhibited  a  sample  of  the  material  used  in 
manufacturing  the  furnaces,  together  with  an  old-fashioned 
wrought  iron  nail,  for  the  purpose  of  showing  the  greater  dur- 
ability and  value  of  wrought  iron.  The  furnaces,  as  already 
stated,  were  placed  in  a  warehouse  in  Port  Dodge,  and  removed 
therefrom  by  the  defendants  as  they  were  sold  and  needed  for 
installation.  A  sample  furnace,  complete,  was  also  furnished  to 
the  defendants.  The  court,  in  Paragraph  6%  of  its  charge,  in- 
structed the  jury  as  follows : 

.  **You  are  instructed  that  the  agreement  between  the  parties 
in  this  case  was,  in  substance,  an  undertaking  on  the  part  of 
the  plaintiff  to  manufacture  and  deliver  certain  described  goods. 
In  cases  of  this  kind,  it  is  held  that  the  purchaser  is  required 
to  inspect  the  goods  \vhen  delivered  or  tendered  for  delivery, 
and  if  he  finds  they  do  not  conform  in  kind  or  quality  or  de- 
scription to  the  terms  of  his  order  or  contract,  he  may  refuse 
to  accept  them,  and  so  notify  the  seller.  Pailing  to  do  this 
within  a  reasonable  time,  or  proceeding  to  use  or  sell  the  property 
after  inspection  has  disclosed  its  nonconformity  to  his  order, 
he  is  held  to  have  waived  objection  thereto,  and  must  pay  the 
agreed  price. 

* '  In  this  case,  the  defendant  is  held  to  an  inspection  of  the 
heaters  furnished,  upon  delivery.  If,  upon  inspection,  it  was 
discovered  that  said  heaters  were  not  in  conformity  with  the 
alleged  warranties  or  representations,  the  defendant  waived  all 
objections  because  thereof  by  continuing  to  accept  and  sell  the 
same,  and  it  cannot  recover  on  its  counterclaim. 
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**You  are  further  instructed,  however,  that,  if  the  character 
of  such  furnaces  were  such  that  the  absence  or  presence  of  partic- 
ular kind  and  quality  of  material  of  which  they  were  constructed 
could  not  be  seen  by  the  defendants  on  a  mere  view  of  said 
furnaces,  then  the  plaintiff  would  not  be  relieved  of  his  liability 
to  the  defendants  for  the  misrepresentations  it  made,  if  any  you 
find  it  did  make  as  to  the  kind  and  character  of  the  materials  of 
which  said  furnaces  were  or  were  to  be  constructed. ' ' 

The  exceptions  of  appellant  are  to  the  first  paragraph  of  this 
instruction,  and  are,  in  substance,  that  the  doctrine  of  the  in- 
struction is  applicable  solely  to  actions  arising  out  of  a  breach 
of  warranty  of  an  executory  contract.  As  already  indicated,  the 
contract  in  question  did  not  contain  an  express  warrwity  as  to 
the  gauge,  kind,  or  quality  of  material  used  in  the  furnaces,  and 
manifestly  there  was  no  implied  warranty  that  the  material  used 
was  old-fashioned  wrought  iron;  that  the  gauge  of  the  furnace 
head  was  Number  6  and  not  Number  8 ;  or  that  the  metal  used 
would  successfully  resist  heat  under  3,600  degrees  Fahrenheit. 
The  language  of  the  first  paragraph  of  the  instruction  is  sub- 
stantially the  same  as  that  used  by  this  court  in  Minneapolis 
Selling  Co.  v.  Cowin  iSk  Co,,  153  Iowa  129.  The  correctness  of 
the  instruction  as  an  abstract  proposition  of  law  is  not  challenged. 
Defendant's  counterclaim  was  not  based  upon  the  breach  of  an 
implied  warranty,  but  solely  upon  fraud  and  deceit  alleged  to 
have  been  practiced  by  Howard  upon  defendants,  as  set  forth  in 
the  coimterclaim.  It  was  error  for  the  court  to  give  the  first 
paragraph  of  the  quoted  instruction,  for  the  reason  that,  if  it 
appeared  from  the  evidence  that  the  defendants  were  induced 
by  false  and  fraudulent  representations,  as  charged  in  the  coun- 
terclaim, to  enter  into  the  contract,  without  knowledge  of  the 
falsity  of  such  representations,  and  the  other  necessary  elements 
were  established,  the  defendant  Sanders  Furnace  Company  would 
be  entitled  to  recover  whatever  damages  the  evidence  showed 
it  entitled  to,  and  would  not  be  held  to  an  inspection  of  the  fur- 
naces, as  under  an  executory  contract,  and  as  set  forth  in  the 
instruction.  The  principle  announced  in  Minneapolis  Selling 
Co.  V.  Cowin  &  Co.,  supra,  has  no  application  to  actions  for 
damages  based  upon  fraud,  inducing  execution  of  the  contract. 

Furthermore,  it  is  obvious  that  a  mere  view  of  the  furnace 
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would  not  have  revealed  the  falsity  of  any  of  the  representations 
alleged  in  plaintiff's  petition.    A  chemical  analysis,  as  shown  by 
2  teial:  instruc-    ^^®  cvidcnce,  was  necessary  to  determine  whether 
evMence^^juB?'  ^^^  material  used  in  manufacturing  the  fur- 
^^'  naces  was   old-fashioned   wrought   iron.     The 

gauge  of  the  furnace  head  could  be  ascertained  only  by  the  re- 
moval of  a  section  therefrom  and  the  application  of  an  instru- 
ment used  for  the  purpose  of  determining  the  gauge ;  and  mani- 
festly, the  capacity  of  the  metal  to  resist  heat  would  have  to 
be  tested  by  some  other  method  than  a  mere  view  of  the  furnace. 
The  instruction  was  not  based  upon  any  evidence  in  the  record, 
and  for  this  further  reason  should  not  have  been  given. 

Complaint  is  made  of  one  other  paragraph  of  the  court's 
charge ;  but,  as  we  have  already  found  that  the  judgment  below 
must  be  reversed,  we  do  not  deem  it  necessary  to  consider  other 
matters  complained  of.  It  follows  that  the  judgment  of  the 
court  below  must  be  and  is — Reversed. 

Faville,  J.,  takes  no  part. 


Eva  Noble  Charles,  Appellant,  v.  Jacob  A.  Hart,  Executor, 

et  al..  Appellees. 

WILLS:  Conflicting  Claims  Under  Devise  and  Oral  Contract.  A  de- 
vise will  not  be  set  aside  in  favor  of  a  claimant  to  the  same  prop- 
erty under  an  alleged  oral  contract  unless  the  evidence  is  very  clear 
and  convincing.    Evidence  held  insufficient. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

May  3,  1921. 

Suit  in  equity  to  establish  and  confirm  the  plaintiff's  al- 
leged ownership  of  certain  real  and  personal  property.  Trial 
to  the  court.  Decree  for  the  defendants,  and  plaintiff  appeals. — 
Affirmed. 

Dawley  <&  Jordan,  for  appellant. 
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E.  A.  Fardyce  and  Chimin,  Wheeler,  Elliott  d  Jay,  for 
appellees. 

Weaver,  J. — I.  A  statem.ent  of  the  family  relationship  of 
the  parties  and  persons  whose  names  figure  in  this  controversy 
will  aid  in  the  clear  understanding  of  the  facts  of  the  case. 
About  the  year  1885,  one  Olive  P.  Hart  became  the  wife  of 
Forest  Noble.  By  a  former  marriage,  Mrs.  Noble  had  several 
children,  among  whom  was  the  defendant  herein,  Jacob  A.  Hart 
(spoken  of  in  the  record  as  Dade  Hart).  About  the  year  1915, 
Olive  P.  (Hart)  Noble  died  testate,  dividing  her  entire  estate  in 
equal  shares  to  her  husband,  Forest  Noble,  and  her  son  Jacob. 
This  will  was  admitted  to  probate.  In  October,  1918,  Forest 
Noble,  who  was  in  the  railway  service,  was  accidentally  killed, 
leaving  neither  wife  nor. living  issue.  He  left  a  will,  bearing 
date  of  February  25,  1915,  which  was  admitted  to  probate.  By 
the  terms  of  this  will  he  gave  his  entire  estate  in  equal  shares  to 
his  stepson,  Jacob  A.  Hart,  and  Josephine,  wife  of  Jacob.  At 
the  same  time  and  place,  and  apparently  as  a  part  of  the  same 
transaction,  Jacob  A.  Hart  also  executed  a  will  in  like  form,  giv- 
ing his  entire  estate  in  equal  shares  to  Josephine,  his  wife,  and 
to  his  stepfather.  Forest  Noble.  These  instruments  were  ex- 
ecuted at  the  same  time,  witnessed  by  the  same  persons,  and 
deposited  together  in  a  bank  safety  box,  to  which  both  testators 
had  access.  On  opening  the  safety  box,  after  Noble's  death, 
there  were  found  therein,  with  the  will,  written  notes  or  memo- 
randa, as  follows : 

Exhibit  1. 

**  Cedar  Rapids^  Iowa,  Sept.  18.  Dada:  If  anything  happens 
to  me,  give  the  Chalmers  to  Bob  Smith  after  you  are  through 
using  it  here.    F.  A.  Noble. ' ' 

Exhibit  3. 
*'Aug.  3rd.    To  My  Legal  Representative,  Dade  Hart:  Pay 
out  of  my  insurance 

''To  Maude  Charles  Bunger $500.00 

To  Martha  Roy  Charles   500.00 

To  Marie  Hancock,  my  niece 500.00 

**To  Josephine  Hart,  stepdaughter 500.00 


It 
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* '  All  other  moneys  I  may  have,  go  to  Dade  Hart. 

'^Forest  A.  Noble." 

Exhibit  4. 

*'Sept.  18.    Dear  Dada:    If  I  should  get  killed  by  accident 

,  there  will  be  life  insurance  to  about  $6,000.    If  it  should  happen 

please  give  Mrs.  Charles  One  Thousand  in  addition  to  my  One 

Thousand  I  have  set  aside  for  her  out  of  my  0.  R.  C.  insurance. 

''Forest. 
'*P.  S.    There  will  be  something  coming  to  you  from  the 
Railroad. 

''Forest" 

The  plaintiff,  Eva  Charles,  is  the  sister  of  Forest  Noble, 
deceased. 

Returning  now  to  the  origin  and  nature  of  the  claim  as- 
serted by  the  plaintiff,  it  appears  that  she  became  a  widow  a 
short  time  prior  to  the  death  of  the  wife  of  her  brother  Forest, 
and,  at  the  time  of  the  decease  of  her  sister-in-law,  she  was  in 
Cedar  Rapids,  upon  some  business  errand  connected  with  the 
estate  of  her  late  husband.  Pursuant  to  some  agreement  or 
understanding  between  the  brother  and  sister,  the  latter  there- 
after made  her  home  in  a  house  on  a  part  of  the  real  estate  de- 
vised by  Olive  P.  Noble  to  her  husband,  Forest,  and  her  son 
Jacob.  This  house,  as  we  understand  the  record,  had  been  the 
home  of  Olive  in  her  lifetime,  and  the  furniture  and  household 
equipment  were  such  as  she  left  therein.  It  should  be  said 
that  both  Forest  Noble  and  his  stepson  were  railroad  men,  and, 
for  a  considerable  portion  of  the  time,  they  were  employed  on 
roads  in  a  distant  state,  and  their  actual  presence  in  Cedar 
Rapids  was  not  constant.  During  the  remainder  of  the  life  of 
Forest,  his  sister  lived  in  his  house  and  kept  and  cared  for  his 
home,  a  period  of  perhaps  three  years.  In  his  vacation  from 
active  employment.  Noble  returned  home,  where  he  and  his  sister 
lived  together.  The  relations  between  brother  and  sister  appear 
to  have  been  harmonious.  After  Noble's  death.  Hart,  as  ex- 
ecutor of  his  will,  went  to  Noble's  late  home  and  made  an  in- 
ventory of  his  estate,  listing  therein  the  undivided  half  of  sub- 
stantially all  of  the  property  now  in  controversy.  The  plaintiff 
was  present,  and  at  that  time  asserted  no  claim  of  right  or  title 
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to  such  property  or  estate.  At  about  the  same  time,  Hart  sug- 
gested to  plaintiff  that  the  house  was  sufficient  to  afford  room 
both  for  herself  and  for  Hart  and  his  wife,  but  plaintiff  refused 
to  accede  to  such  arrangement.  Soon  afterward,  she  asserted  a 
claim  of  ownership  to  all  the  estate,  real  and  personal,  of  which 
Forest  Noble  died  seized  or  possessed,  on  the  alleged  ground 
that  she  entered  the  home  of  her  brother  under  an  oral  contract, 
by  which,  in  consideration  of  her  taking  charge  of  and  keeping 
his  home,  he  would  keep  and  care  for  her  during  her  life;  and 
that,  to  insure  the  performance  of  such  agreement  on  his  part, 
in  the  event  that  she  outlived  him,  he  promised  to  make  a  will, 
giving  her  all  his  property  of  every  kind.  It  is  to  enforce  this 
aUeged  contract  and  confirm  her  title  to  said  estate  that  this  suit 
has  been  instituted.  It  should,  perhaps,  be  said  that  the  plaintiff 
first  filed  a  claim  against  the  estate  of  her  brother  for  $25,000 
damages  because  of  the  failure  of  the  deceased  to  perform  the 
alleged  contract;  but,  by  agreement  of  the  parties,  the  proceed- 
ings were  transferred  to  the  equity  calendar  for  trial  on  plead- 
ings thereafter  framed.  Proper  objections  were  made  to  the 
competency  of  witnesses ;  but,  following  the  prevailing  practice, 
the  answers  of  such  witnesses  were  taken  and  preserved  in  the 
record,  subject  to  the  court's  final  ruling  when  the  testimony 
was  all  in. 

We  cannot  undertake  any  review  of  the  evidence  in  detail. 
When  we  eliminate  from  our  consideration,  as  we  must,  the 
testimony  of  the  plaintiff  as  a  witness  to  alleged  personal  deal- 
ings, communications,  and  transactions  between  herself  and  her 
brother,  the  case  made  by  her  does  not  appeal  strongly  to  one's 
confidence.  The  corroboration  on  which  she  relies  is,  for  the 
most  part,  supplied  by  her  children  and  interested  relatives, 
who  repeat  alleged  statements  or  admissions  by  Forest  Noble  in 
his  lifetime.  While  such  testimony  is,  for  the  most  part,  com- 
petent, it  is  still  to  be  said  that  evidence  from  interested  or 
biased  sources,  of  statements  and  admissions  by  one  whose 
mouth  is  closed  by  death,  is  to  be  scanned  with  caution,  and 
ordinarily  lacks  persuasive  force,  unless  the  alleged  admissions 
are  consistent  with  the  proved  attitude  and  conduct  of  the  de- 
ceased in  his  lifetime.  Now,  in  so  far  as  we  have  any  aid  to  be 
derived  from  Forest  Noble's  own  undisputed  words  and  acts, 


422  CHARiiEs  V.  Hart.  [191  Iowa 

they  tend  to  discredit  the  plaintiff's  claim.  So  far  as  appears, 
there  is  nothing  in  the  record  to  suggest  the  thought  that  he 
sought  to  mislead  or  deceive  his  sister,  or  that,  while  encourag- 
ing her  to  understand  that  she  was  to  be  the  beneficiary  of  his 
entire  estate,  he  was  perfecting  a  plan  to  deprive  her  of  it.  All, 
or  substantially  all,  of  the  property  he  possessed  was  such  as 
he  had  derived  from  his  deceased  wife,  the  mother  of  Hart,  and 
it  was  not  an  unnatural  or  discreditable  thought  on  his  part  to 
provide  that,  on  his  death,  the  bulk  of  it  should  go  back  to  her 
son.  His  will  to  that  effect  had  been  duly  executed,  was  care- 
fully preserved  until  his  death,  and  not  only  was  never  revoked, 
but  its  existence  was,  from  time  to  time,  impliedly  recognized 
by  him  in  the  written  memoranda  directed  to  his  executor  and 
deposited  with  the  will. 

It  also  appears  that,  in  a  letter  written  by  him  to  Hart  but 
a  few  days  before  his  death,  replying  to  something  Hart  had 
said  about  their  property  matters,  he  said : 

**Your  letter  was  all  right,  only  about  the  little  house  for 
Mrs.  Charles.  She  has  two  houses  of  her  own.  Don't  need  any 
more.  All  the  stuff  I  have  will  be  for  you  and  yours  and  myself 
as  long  as  I  live. ' ' 

If  an  honest  man,  he  would  hardly  have  indulged  in  this 
statement  when  he  was  under  contract  to  leave  all  his  property 
to  his  sister.  Still  again,  in  the  last  memorandum  deposited 
with  the  will,  apparently  near  the  end  of  his  life,  he  directs  the 
payment  to  her  of  $1,000  from  certain  insurance ;  and,  in  addi- 
tion to  this,  he  had  already  named  her  as  his  beneficiary  in 
other  insurance  to  the  extent  of  another  $1,000.  These  things 
are  inconsistent  with  any  thought  on  his  part  that  he  had  given 
or  promised  to  give  her  all  his  estate.  It  does  not  appear  that 
plaintiff  was  in  needy  circumstances,  giving  her  any  special 
claim  upon  the  deceased,  other  than  such  as  would  evidence  his 
brotherly  affection.  It  is  true  that  she  had  kept  his  house  and 
home  open  for  his  use  on  his  occasional  returns  to  Cedar  Rapids, 
but  he  had,  in  turn,  furnished  her  a  home,  and,  as  we  under- 
stand it,  paid  their  common  living  expenses.  She  also  had  at 
least  some  property  and  estate  of  her  own.  It  is  difficult  to  avoid 
the  impression  from  the  record  that,  during  his  later  years. 
Noble  realized,  or  at  least  feared,  that  his  lease  of  life  was  pre- 
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carious,  and  was  quietly  arranging  his  worldly  affairs  to  meet 
the'  call  when  it  should  come.  The  making  of  his  will,  the  suc- 
ceeding memoranda  thereafter  made  for  the  use  of  his  executor, 
the  tone  of  his  letter,  to  which  reference  has  been  made,  and  dif- 
ferent expressions  attributed  to  him  by  several  witnesses,  are  at 
least  proof  that  he  recognized  the  possibility  of  his  demise,  and 
appreciated  the  wisdom  of  preparation  for  the  inevitable.  Had 
he  agreed  to  give  his  whole  estate  to  plaintiff,  or  had  he  any  such 
disposition  of  his  property  in  contemplation,  it  seems  quite  im- 
possible, or  at  least  exceedingly  improbable,  that  he  should  not 
have  given  it  expression  by  a  new  wiU,  or  by  codicil  to  the  will 
he  had  already  made,  or  by  some  other  unequivocal  act  on  his 
part.  The  written  evidence  of  the  manner  in  which  he  wished 
to  distribute  his  estate  exists ;  it  has  been  proved  and  admitted 
to  probate;  there  is  no  claim  or  proof  that  the  instrument  is 
void  for  incompetency  of  the  testator  or  is  the  product  of  a  mind 
swayed  by  undue  influence.  To  justify  the  court  in  disregarding 
the  devise  to  the  defendants,  in  favor  of  a  claimant  under  an 
alleged  oral  contract  of  which  there  is  not  a  single  competent 
eyewitness  or  earwitness,  requires  a  peculiarly  strong  array  of 
evidence,  a  situation  which  this  record  does  not  disclose.  We 
think  the  trial  court  did  not  err  in  holding  that  plaintiff's  claim 
had  not  been  established. 

II.  Appellant  makes  special  claim  to  the  ownership  of  a 
certain  automobile  listed  in  the  inventory  of  property  of  the 
estate  of  Forest  Noble.  The  car  appears  to  have  been  purchased 
by  Noble;  and  that  he  did  not  understand  that  he  had  given 
it  to  his  sister  is  shown  by  the  fact  that,  in  his  memorandum 
deposited  with  the  will,  he  directs  his  executor  to  give  the  car 
to  his  friend  Bob  Smith.  This  is,  of  course,  not  conclusive,  but 
the  testimony  in  support  of  plaintiff's  claim  is,  for  the  most 
part,  that  Noble  said  to  several  persons  that  the  car  belonged 
to  Eva.  It  was  also  shown  that  she  cared  for  it  and  washed  it 
and  claimed  it  as  her  own.  On  the  whole,  however,  the  evidence 
is  insufficient  to  overcome  the  presumption  that  it  belonged  to 
the  man  who  purchased  it,  and  we  are  not  disposed  to  interfere 
with  the  finding  of  the  trial  court. 

III.  Appellant  claims  that  the  judge  presiding  at  the  trial 
frequently  interrupted  the  orderly  course  of  the  trial  by  taking 
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the  examination  or  cross-examination  of  witnesses  into  its  own 
hands.  That  the  court  did  pursue  this  course  repeatedly  must 
be  admitted ;  and,  were  the  case  being  tried  to  a  jury,  it  would 
be  difficult  to  avoid  the  conclusion  that  appellant  might  have 
suffered  prejudice  therefrom.  We  are  satisfied,  however,  with 
the  fairness  of  purpose  on  part  of  the  distinguished  judge,  as 
well  as  with  the  correctness  of  his  conclusion  upon  the  equities 
of  the  case,  and  the  error,  if  any,  in  respect  to  the  matter  com- 
plained of  was  nonprejudicial. 

IV.  There  is  some  question  raised  by  appellee  as  to 
whether  the  appeal  in  this  case  was  taken  in  time  to  entitle  ap- 
pellant to  a  review  of  anything  more  than  the  trial  court's  rul- 
ing on  a  motion  for  new  trial ;  but,  having  examined  the  entire 
record,  we  are  disposed  to  solve  the  doubt  in  appellant's  favor, 
and  dispose  of  the  appeal  on  the  merits  of  the  case. 

Of  the  court's  rulings  on  the  motion  for  new  trial  and  mo- 
tion for  leave  to  file  a  new  or  amended  pleading  to  conform  the 
issues  to  the  evidence  offered,  we  think  they  were  within  the 
court's  discretion,  and  we  find  nothing  therein  to  justify  a  re- 
versal of  the  decree  below.  The  decree  appealed  from  is — 
Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


Andrew  Emmert,  Appellee,  v.  Jelsma  &  Holdebrand  et  al., 

Appellants. 

DAMAG-ES:  Measure — ^Wrongful  Asstimptlon  of  Agency.  Damages  re- 
coverable from  one  who  assumes  to  enter  into  a  contract  in  the  name 
of  another  for  the  sale  of  land,  with  knowledge  that  he  possesses 
no  authority  so  to  act,  do  not  embrace  'Hhe  difference  between  the 
contract  price  and  the  market  value  of  the  land,"  but  are  limited  to 
the  value  of  the  consideration  parted  with  by  the  injured  party.  It 
necessarily  foUows  that  the  measure  of  damages  could  not  be  greater, 
in  case  the  unauthorized  party  entered  into  the  contract  without 
fraud  on  his  part. 

Appeal  from  Polk  District  Court, — Hubert  Utterback,  Judge. 

May  3,  1921. 
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Action  for  damages  by  a  purported  purchaser  of  real 
estate  against  alleged  agents  who  assumed  to  act  as  such,  and 
as  such  to  sell  the  land  to  the  plaintiff;  whereas,  in  fact,  they 
lacked  authority  to  make  such  sale.  The  same  cause  of  action  is 
set  forth  in  the  second  count,  with  the  additional  allegation  that 
the  representations  of  the  agents  were  made  fraudulently,  in 
that  they  knew  that  they  were  false  when  they  made  them.  There 
was  a  trial  to  a  jury  and  a  verdict  for  the  plaintiff  and  judgment 
entered  thereon.  The  defendants  appeal. — Reversed  and  re- 
manded, 

m 

Tesdell  &  Mackaman  and  Stipp,  Perry,  Bannister  &  Star- 
ssinger,  for  appellants. 

Roy  E,  Cubhage  and  Campbell  &  Campbell,  for  appellee. 

Evans,  C.  J. — ^The  transactions  involved  herein  were  had 
in  July,  1917.  The  defendant  L.  H.  Battles  was  a  real  estate 
agent  at  Mitchellville.  The  defendants  Jelsma  &  Holdebrand 
were  engaged  as  a  partnership  in  the  same  business  at  the  town 
of  Pella.  The  plaintiff  was  a  proposed  purchaser  of  land.  He 
applied  to  the  Pella  agents,  Jelsma  &  Holdebrand,  who  showed 
him  several  farms  which  were  not  satisfactory.  He  made  spe- 
cial inquiry  from  them  concerning  a  certain  farm  known  in  this 
record  as  the  '*Pox  farm,"  and  comprising  166  acres  of  land, 
and  was  advised  by  them  that  they  knew  the  man  who  had  the 
agency.  The  person  thus  referred  to  by  them  was  the  defend- 
ant L.  H.  Battles.  They  and  the  plaintiff  went  together  to  the 
home  of  Battles,  pursuant  to  this  conversation,  but  failed  to  find 
him  on  that  date.  They  did  find  the  brother  of  Battles,  who 
aided  them  in  a  showing  of  the  farm.  This  was  on  July  25, 
1917.  Fox,  the  owner  of  the  land,  was  in  California.  In  one 
conversation,  some  months  prior.  Fox  had  stated  his  price  to 
Battles  as  $250  per  acre  net.  Some  time  later,  he  confirmed 
the  conversation  by  one  or  more  letters.  For  the  purpose  of  this 
case,  we  may  fairly  assume  that  Battles  had  an  agency  for  the 
sale  of  the  land,  within  a  limited  scope :  that  is  to  say,  he  could 
fairly  be  deemed  to  have  had  authority  to  produce  to  Fox  a 
purchaser  for  the  farm  at  the  price  named,  and  thereby  to  earn 
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a  reasonable  commission.  Jelsma  &  Holdebrand  had  a  more  or 
less  indefinite  understanding  with  Battles,  said  to  be  the  com- 
mon and  usual  understanding  between  real  estate  men,  that,  if 
the  former  should  produce  to  the  latter  a  customer  for  any  land 
listed  with  him,  there  should  be  an  equal  division  between  the 
agencies  of  the  commission  earned.  In  this  sense,  the  three  de- 
fendants were  jointly  interested  in  accomplishing  a  sale  of  the 
'*Fox  land"  to  the  plaintiff.  Battles  had  no  agreement  with 
Pox  as  to  the  amount  or  rate  of  commission.  The  price  named 
to  him  by  Fox  being  the  net  price  to  Fox,  Battles  implied  a  right 
to  add  something  to  such  net  price,  which  would  be  available  to 
him  as  the  commission.  The  price  quoted  to  the  plaintiff  on 
July  25th  by  the  defendants  Jelsma  &  Holdebrand,  and  perhaps 
by  the  brother  of  Battles,  was  $275.  The  plaintiff  offered  $265. 
The  negotiations  proceeded  no  further  on  such  date,  it  being 
the  declared  purpose  of  the  defendants  Jelsma  &  Holdebrand 
to  cause  Battles  to  wire  to  Fox  the  offer  of  $265.  Battles,  being 
later  advised  of  the  negotiation,  at  once  wired  Fox  that  he  had  a 
purchaser  at  $250  per  acre  net.  He  received  immediately  a 
reply  wire  from  Fox,  to  the  effect  that  the  offer  canie  too  late, 
and  that  he  had  given  ftn  option  on  the  property.  Jelsma  & 
Holdebrand  had  also  wired  Fox  on  their  own  responsibility, 
offering  to  purchase  the  farm  for  $40,000  net.  To  this  offer 
Fox  wired  his  refusal,  with  the  further  statement  that  the 
farm  was  not  now  on  the  market.  The  three  defendants  met  the 
plaintiff  on  Saturday,  July  28th,  at  a  bank  at  Kellogg.  Because 
of  the  telegraphic  information  that  the  farm  was  optioned,  they 
seem  to  have  conceived  the  idea  that,  if  they  could  show  a  sale 
to  the  plaintiff  prior  in  point  of  time  to  any  knowledge  on  their 
part  of  the  option,  such  sale  would  take  priority  over  the  option. 
To  this  end  they  prepared  a  formal  written  contract  of  sale, 
whereby  **Fox,  by  L.  H.  Battles,  his  agent,"  purported  to  sell 
the  farm  to  the  plaintiff  for  a  consideration  of  $265  per  acre. 
This  contract  was  executed  in  the  bank  at  Kellogg,  on  Saturday, 
July  28th,  both  by  Battles  on  behalf  of  Fox,  and  by  the  plaintiff. 
It  did  not,  however,  bear  the  exact  date  of  its  execution.  On  the 
contrary,  it  was  antedated,  and  purported  to  have  been  executed 
on  July  26,  1917.  It  is  the  testimony  of  the  defendants  that  the 
claim  of  alleged  option  by  Fox  was  disclosed  to  the  plaintiff,  as 
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well  as  the  purpose  of  antedating  the  written  contract.  This  is 
the  contract  that  is  referred  to  in  the  record  both  as  Exhibit  A 
and  as  Exhibit  9.  It  will  be  seen  from  the  foregoing  that  this 
contract,  Exhibit  A,  might  have  been  fraudulent  as  to  Pox  and 
not  fraudulent  as  to  the  plaintiff.  For  the  time  being,  ♦oth  the 
plaintiff  and  the  defendants  had  a  common  interest  in  enforcing 
the  contract  against  Fox  for  their  own  respective  benefits.  The 
defendants  would  thereby  earn  a  liberal  commission,  whereas 
the  plaintiff  would  acquire  for  $265  per  acre  a  farm  said  by  his 
witnesses  to  have  been  worth  at  that  time  $300  per  acre. 

As  already  stated,  the  plaintiff  pleaded  his  cause  of  action 
in  two  counts.  Count  1  claimed  to  recovei;  upon  a  mere  implied 
warranty  of  authority  as  agent  to  sell.  Count  2  was  predicated 
upon  fraud  and  false  representations.  The  trial  court  submitted 
to  the  jury  each  count  of  the  petition,  and  instructed  that  each 
was  sufficient,  as  a  cause  of  action,  if  its  allegations  were  proven. 
It  is  manifestly  true -that,  if  Count  1  was  sufficient  as  a  cause  of 
action,  Count  2  would  necessarily  be  so. 

The  principal  question  presented  for  our  consideration  on 
this  appeal  is  that  of  the  measure  of  damages.  This  question 
was  covered  by  the  trial  court  in  one  instruction,  being  No.  13, 
as  follows : 

''If  you  find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover  on  either  or  both  counts  of  his  petition,  the  amount  of 
his  recovery  will  be  the  difference,  if  any,  between  the  price 
named  of  the  land  in  Exhibit  No.  9,  and  the  reasonable  market 
value  thereof,  on  March  1,  1918,  with  interest  thereon  to  the 
date  of  your  verdict,  together  with  interest  on  the  sum  of  $1,965 
at  the  rate  of  6  per  cent  per  annum  from  March  1,  1918,  to  the 
1st  day  of  December,  1918.'* 

A  down  payment  was  made  by  plaintiff  to  defendants  of 
$1,965.  This  money  was  returned  by  the  defendants  to  the  plain- 
tiff on  December  1,  1918,  without  interest. 

It  will  be  seen  from  the  foregoing  instruction  that  the  court 
fixed  the  measure  of  substantial  damage  as  the  difference  be- 
tween the  contract  price  agreed  on  and  the  market  value  of  the 
land  on  March  1,  1918.  This  measure  of  damage  was  apparently 
adopted  by  the  trial  court,  and  is  defended  here  on  the  theory 
that  such  would  have  been  the  measure  of  damage  of  the  plaintiff 
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against  the  vendor,  if  the  contract  entered  into  had  been  valid 
as  against  him,  and  had  been  thereafter  breached  by  him. 

Assuming,  therefore,  that  the  defendants  did  exceed  their 
authority  in  assuming  to  enter  into  the  purported  contract  as 
agents  <or  the  vendor,  and  that  they  were,  therefore,  liable  for 
the  damages  resulting  to  the  plaintiff,  were  they  liable  for  that 
measure  of  damage  so  stated  in  the  instruction? 

It  is  elementary  that  an  agent  who  purports  to  enter  into 
a  contract  for  a  disclosed  principal  is  not  himself  liable  on  the 
contract  unless  the  terms  of  the  contract  itself  provide  for  such 
liability.  Doolittle  v.  Murray  &  Co.,  134  Iowa  536;  WiUett  v. 
Young,  82  Iowa  292.  On  the  other  hand,  it  is  likewise  elemen- 
tary that  the  mere  fact  of  an  existing  agency  wiU  not  protect 
a  wrongdoer  from  the  natural  consequences  of  his  own  wrong- 
doing. If  one,  by  fraudulent  representations,  deceive  another 
to  his  injury,  he  is  liable  in  damages  for  such  resulting  injury, 
regardless  of  any  question  of  agency  for  a  third  party.  We  will 
assume,  also,  for  the  purpose  of  this  case  that,  if  a  purported 
agent  falsely  represent  the  scope  of  his  authority  and  exceed 
his  authority  and  thereby  induce  another  to  act  in  reliance  upon 
his  assumed  authority  to  his  injury,  the  purported  agent  is  liable 
for  damages  naturally  and  proximately  resulting  therefrom  to 
the  injured  party. 

What,  then,  is  the  measure  of  damage  available  to  plaintiff, 
upon  the  record  before  us?  Can  the  instruction  above  quoted 
be  sustained  by  analogy,  upon  the  assumption  that  the  measure 
stated  would  have  been  the  measure  of  the  liability  of  the  vendor 
for  the  breach  of  a  valid  contract  or  for  fraudulent  representa- 
tions whereby  plaintiff  was  induced  to  enter  into  a  cQntract? 
This  question  is  separable  into  two  parts : 

(1)  Is  the  assumption  itself  correct? 

(2)  If  yea,  is  the  analogy  controlling? 

It  will  be  noted  that  the  instruction  under  consideration 
made  no  distinction,  as  between  the  two  counts  of  the  petition. 
It  applied  the  same  measure  of  damage  to  each  or  both  counts. 
Suppose  that  the  contract  had  been  valid,  and  that  the  vendor 
were  sued  by  plaintiff  for  breach  thereof,  what  would  be  the  rule 
of  measure  of  damages  as  against  him,  in  the  absence  of  fraud 
or  bad  faith?    The  first  count  herein  charges  no  fraud  or  bad 
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faith.  It  discloses  that  the  defendants  were  wholly  unable  to 
perform  or  to  procure  a  performance  of  the  contract  entered 
into.  In  such  a  case,  the  measure  of  damage  as  against  a  vendor 
would  require  him  to  compensate  the  injured  party  by  returning 
to  him  all  benefits  received,  and  paying  to  him  his  reasonable 
expenses  incurred.  That  is  to  say,  he  would  be  required  to 
put  the  vendee  substantially  in  statu  quo.  The  vendor  is  not 
liable,  in  such  a  case,  for  the  profits  of  the  contract  nor  for  the 
rise  of  values.  The  same  rule  applies  upon  a  breach  of  covenant 
of  warranty  of  title  in  a  warranty  deed.  Sietsema  v.  Anderson, 
188  Iowa  651 ;  Eggert  v.  Pratt,  126  Iowa  727 ;  Cornell  v.  Roda- 
iaugh,  117  Iowa  287 ;  White  v,  Harvey,  175  Iowa  213 ;  Boice  v. 
Coffeenr,  158  Iowa  705 ;  Boyer  v,  Foster,  62  Iowa  321 ;  Mischke  v, 
Baughn,  52  Iowa  528.  So  far,  therefore,  as  the  first  count  in 
the  petition  is  concerned,  the  suggested  analogy  lends  no  sup- 
port to  the  instruction  given  by  the  trial  court. 

In  the  second  count  of  the  petition,  fraud  and  scienter  are 
charged.  There  is  room  for  the  contention  that  the  measure  of 
damages  set  forth  in  the  instruction  could  be  enforced  against 
a  vendor  of  real  estate  who  (1)  had,  by  fraudulent  representa- 
tions, induced  the  plaintiff  to  enter  into  a  contract  of  purchase ; 
or  (2)  had,  in  bad  faith  and  without  legal  cause,  refused  per- 
formance of  a  valid  contract. 

We  shall  not  dwell  upon  such  proposition  or  upon  its  limita- 
tions, but  will  assume  its  correctness,  for  the  purpose  of  this 
discussion.  Does  it  follow  that  the  same  reasons  exist,  in  sub- 
stance, for  applying  the  same  rule  of  measure  of  damage  to  the 
case  presented  by  plaintiff  under  the  second  count  of  his  peti- 
tion? In  the  hypothetical  case  against  a  vendor  who  has  in- 
duced a  contract  by  fraudulent  representations,  the  existence 
of  a  valid  contract  has  been  accomplished  by  the  mutual  acts  of 
the  parties.  The  injured  party  has  bound  himself  to  the  con- 
tract,  and  is  bound  to  perform  its  undertakings  on  his  part,  re- 
gardless of  whether  he  seeks  redress  in  damages  against  the 
vendor  or  not.-  His  injury  consists  in  the  fact  that  he  has  been 
brought  under  the  burdens  of  the  contract.  Though  he  may 
repudiate  and  avoid  the  contract,  if  fraudulently  obtained,  yet 
he  must  confirm  it  before  he  can  be  heard  to  claim  damages. 
Having  confirmed  it,  he  is  forever  bound  by  it,  and  is  thereafter 
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confined  to  the  redress  of  damages.  The  rule  of  measure  of 
damages  in  such  case  aims  to  give  to  him  the  measure  of  the 
represented  consideration  which  induced  him  to  assume  the  ob- 
ligations of  the  contract.  The  contract  thus  entered  into  is, 
therefore,  a  natural  element  in  the  computation  of  damages. 
If  the  case  be  one  where  the  vendor,  in  bad  faith  and  without 
legal  cause,  refuses  performance  of  a  valid  contract,  we  still  have 
a  case  where  the  existence  of  a  contract  has  been  accom- 
plished. The  rights  of  the  vendee  in  the  subject-matter  of  the 
contract  have  vested.  The  property  is  equitably  his.  And  this 
is  so,  even  though  the  value  of  the  property  be  greater  than  the 
promised  consideration.  Here  again,  the  contract  enters  in  as  a 
natural  element  in  the  computation  of  the  vendee's  damages. 

In  the  case  presented  by  the  record  before  us,  the  existence 
of  a  contract  was  not  accomplished.  The  purported  contract, 
entered  into  in  the  name  of  Pox  as  vendor,  was  void  as  to  Pox. 
It  was  no  less  void  as  to  the  plaintiff.  The  plaintiff  never  came 
under  the  burden  of  any  legal  obligation  under  such  contract. 
Though  he  were  induced  to  sign  the  same  by  fraudulent  repre- 
sentations of  agency,  yet  he  was  bound  to  nothing  by  such  sign- 
ing. No  right  to  the  land  ever  vested  in  him.  When  Pox  re- 
fused to  recognize  the  authority  of  the  defendants,  and  refused 
to  convey  the  land,  he  neither  defeated  nor  took  away  from 
plaintiff  any  vested  right;  nor  did  he  leave  the  plaintiff  under 
the  burden  of  any  contractual  obligation.  There  was  no  breach 
of  contract,  either  by  Pox  or  by  the  assumed  agents;  none  by 
Pox,  because  he  had  not  authorized  the  contract;  and  none  by 
the  defendants,  because  the  contract  imposed  no  contractual 
obligation  upon  them.  Their  liability  arises,  not  upon  the  con- 
tract, but  out  of  their  own  wrongdoing  in  falsely  inducing  the 
plaintiff  to  a  change  of  position  to  his  injury.  The  damages  as 
against  them,  if  any,  are  to  be  measured  by  such  resulting  injury. 
They  are  not  measured  by  the  contract,  because  there  was  no 
contract.  The  signing  of  the  purported  contract  by  the  plain- 
tiff worked  no  injury  to  him.  It  cast  no  burden  *ipon  him.  He 
was  as  free  from  its  obligations  after  the  signing  as  he  was 
before.  The  terms  of  the  contract,  therefore,  are  not  an  element 
which  enter  into  the  measure  of  his  damage.  On  the  other  hand, 
if,  by  reason  of  false  representations  as  to  authority,  the  plain- 
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tiff  was  led  into  a  change  of  position  to  his  injury ;  if,  in  reliance 
thereon,  the  plaintiff  parted  with  property,  or  paid  to  the  de- 
fendants any  part  of  the  purported  consideration,  such  facts 
would  be  a  disclosure  of  injury  to  the  plaintiff,  and  would  enter 
into  his  measure  of  damage.  For  the  consideration  thus  paid 
by  plaintiff,  the  defendants  would  be  liable,  not  because  the  plain- 
tiff, by  the  contract,  promised  to  pay  the  consideration,  but  be- 
cause he  did  pay  the  same,  in  reliance  upon  the  false  representa- 
tions of  the  defendants. 

It  necessarily  follows  that  the  supposed  profits,  which  never 
accrued,  of  a  contract  which  never  existed,  cannot  be  deemed 
the  measure  of  plaintiff's  damages.  The  precise  point  here  con- 
sidered does  not  appear  to  have  been  passed  upon  by  us  hitherto. 
In  reaching  our  conclusion,  we  are  not  unmindful  of  the  variety 
of  expression  to  be  found  in  the  books  as  to  the  liability  of  an 
agent,  where  he  fails  to  bind  his  principal.  It  has  been  said 
broadly,  in  some  of  the  cases,  that,  where  an  agent  contracts  in 
the  name  of  his  principal,  and  fails  to  bind  his  principal  be- 
cause he  acts  in  excess  of  his  authority,  he  is  himself  bound.  Such 
is  the  broad  proposition  upon  which  appellee  relies.  An  examina- 
tion of  the  cases  where  such  proposition  is  thus  broadly  laid 
down  quite  generally  discloses  that,  in  its  application  to  the  facts 
of  the  particular  record,  the  scope  of  such  proposition  is  greatly 
narrowed.  In  our  own  cases,  we  have  held  definitely  that  the 
liability  of  an  agent  in  such  a  case  is  not  upon  the  contract,  but 
is  for  damages  for  his  wrongdoing.  Oroeltz  v.  Armstrov^/,  125 
Iowa  39. 

In  Andrews  <&  Co.  v.  Tedford,  37  Iowa  314,  relied  on  by 
appellee,  there  was  a  failure  of  the  purported  agents  to  bind 
their  principal,  for  want  of  authority  so  to  do.  Pursuant  to 
their  representation  of  authority,  they  did  receive  from  the 
plaintiff  the  property  which  was  the  subject-matter  of  the  con- 
tract. They  were  held  liable  to  pay  for  such  property.  This 
would  be  an  appropriate  measure  of  damage,  and  is  not  incon- 
sistent with  our  present  holding,  though  the  distinction  between 
the  valiie  of  the  consideration  received  and  the  contract  price 
therefor  was  not  stressed  or  made  in  the  case.  In  Chroeltz  v. 
Armstrong,  125  Iowa  39,  the  purported  agent  failed  to  bind  his 
principal,  for  want  of  authority.    Relying  upon  his  representa- 
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tions  of  authority,  the  plaintiff  rendered  services,  and  was  per- 
mitted to  recover  from  the  agent  the  value  of  the  services  so 
rendered. 

In  Lewis  v.  Tilton,  64  Iowa  220,  the  defendants  purported, 
as  agents,  to  represent  a  purported  principal,  which  principal 
was,  in  fact,  nonexistent.  Relying  upon  their  representation  of 
authority,  a  gas  company,  plaintiff's  assignor,  furnished  to  the 
defendants  for  their  purported  principal  a  quantity  of  gas  for 
lighting  purposes.  The  defendants,  as  purported  agents,  were 
held  liable  to  the  plaintiff. 

In  Thilmany  v.  Iowa  Paper  Bag  Co.,  108  Iowa  333,  a  pur- 
ported agent  of  the  principal  failed  to  bind  his  principal,  not 
for  want  of  authority  as  agent,  but  for  want  of  authority  in  the 
principal  itself,  a  banking  corporation,  to  enter  into  the  contract 
at  all.  It  was  held  that  the  agent  was  not  liable.  Though  it  is 
true  that,  in  some  of  our  cases  here  cited,  the  ground  of  liability 
of  the  agent  has  not  been  specified  in  the  opinion,  the  fact  re- 
mains that  in  none  of  them  has  the  agent  been  held  to  a  liability 
beyond  the  value  of  the  consideration  parted  with  by  the  injured 
par4;y,  in  reliance  upon  the  representations  of  agency.  The  rule 
which  we  here  follow  has  abundant  support  in  other  jurisdictions 
and  in  the  text  books.  Wallace  v.  Bentley,  11  Cal.  19  (18  Pac. 
788) ;  Hall  V.  Cratvdall,  29  Cal.  567  (89  Am.  Dec.  64) ;  Senter  v. 
Monroe,  11  Cal.  347  (19  Pac.  580) ;  Oestrvng  v.  Fisher,  46  Mo. 
App.  603;  White  v.  Madison,  26  N.  Y.  117;  2  Corpus  Juris  806, 
807;  Story  on  Agency  (9th  Ed.),  Section  264. 

Upon  the  record  before  us,  no  legitimate  measure  of  damage 
is  disclosed,  except  the  Item  of  interest  upon  $1,965  for  the  time 
the  same  was  retained  by  the  defendants. 

If  plaintiff,  as  appellee,  elects  to  take  judgment  for  such 
item,  the  judgment  below  will  be  affirmed,  with  such  modifica- 
tion. Otherwise,  the  judgment  will  be  reversed  and  remanded, 
with  direction  to  the  lower  court  to  proceed  consistently  here- 
with.— Affirmed  on  condition. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 
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Farmers  National  Bank  of  Oskaloosa,  Appellee,  v.  Albert 

Stanton  et  al..  Appellants. 

BILLS   AND  NOTES:      Actions — ^Fraud   Available   on   Nonnegotlable 

1  Note  Though  Consent  to  Transfer  Given.  Fraud  in  the  execution 
of  a  nonnegotiable  promissory  note  is  available  to  the  maker  against 
a  transferee,  even  though  the  maker  knew,  when  he  executed  the 
note,  that  such  party  was  to  become  such  transferee,  and  even 
though  the  maker  consented  to  such  transfer. 

BILLS  AND   NOTES:   .  Actions — ^Nonnegotiable  Note  With  Contract 

2  Calling  for  Negotiable  Note — Effect.  The  right  of  the  maker  of  a 
nonnegotiable  promissory  note  to  plead  fraud  in  the  execution  of 
the  note  is  in  no  wise  lessened  by  the  fact  that,  prior  to  the  execu- 
tion of  the  nonnegotiable  note,  a  contract  was  entered  into  which 
provided  that  the  contemplated  note  should  be  negotiable. 

EVIDENOE:     Belevancy,  Competency,  and  Materiality.     Testimony  as 

3  to  what  a  third  party  knew  or  had  consented  to  is  incompetent. 

Appeal  from  Mahaska  District  Court. — D.  W.  Hamilton,  Judge. 

May  3, 1921. 

Action  at  law  to  recover  from  defendants  the  amount  al- 
leged to  be  due  to  the  plaintiff  upon  a  promissory  note.  Trial 
to  a  jury.  Verdict  and  judgment  for  plaintiff,  and  defendants 
appeal. — Reversed, 

Thomas  J.  Bray  and  John  E.  Lake,  for  appellants. 

Burrell  &  Devitt,  McCoy  &  McCoy,  and  David  8,  David, 
for  appellee. 

Weaver,  J. — The  action  is  brought  upon  a  promissory  note 
for  $5,000  and  interest,  executed  by  the  defend- 
'  notbb:  actions:    aiits  and  made   payable  to  the   order   of  the 
oiTnonnagotiabie   LowcT  Systcm  of  Merchandising.    It  bears  date 
MMent^^to  of  August  23,  1916,  and  is  made  payable  six 

ear  given.      juQj^ths  thereafter.     Embodied   in   the  instru- 
ment is  a  clause  as  follows : 

Vol.  191  Ia.— 28 
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"And  we  hereby  authorize  the  holder  hereof  to  extend  the 
payment  of  the  same  or  any  part  thereof  from  time  to  time  by 
reception  of  interest  in  advance  or  otherwise  without  impairing 
our  several  or  joint  liabilities." 

Alleging  that  it  is  the  owner  of  this  note,  and  that  the  debt 
is  wholly  unpaid,  the  plaintiif  bank  asks  judgment  thereon. 

Defendant  admits  the  making  of  the  note,  but  denies  all 
liability  thereon.  By  way  of  affirmative  answer,  the  defendants 
plead  that  the  note  is  nonnegotiable,  is  wholly  without  consid- 
eration, and  was  obtained  from  them  by  fraud.  They  allege  that 
the  same  was  given  for  375  shares  of  the  capital  stock  in  a  cor- 
poration known  as  the  Lower  System  of  Merchandising;  and 
that  such  purchase  was  made  and  the  note  given  at  the  solicita- 
tion and  by  the  procurement  of  Kobert  Green,  W.  E,  Lower,  and 
G.  J.  Thomas,  officers  of  said  corporation,  who  falsely  repre- 
sented to  the  defendants  the  financial  standing  and  condition  of 
the  corporation.  They  further  allege  that  they  believed  and  re- 
lied upon  said  representations,  and  in  reliance  thereon  gave  the 
note  in  suit ;  that,  in  truth  and  in  fact,  said  corporation  proved 
to  be  a  mere  sham,  without  capital  or  assets ;  and  that  the  shares 
of  stock  were  absolutely  worthless. 

Keplying  to  this  defense,  the  plaintiff  alleges  that  it  pur- 
chased the  note  in  due  course  for  a  valuable  consideration,  and 
without  notice  of  any  infirmities  therein  or  of  the  existence  of 
any  defense  thereto.  It  further  alleges  that  defendants  made 
the  note,  knowing  that  it  was  to  be  negotiated  to  the  plaintiff, 
and  with  such  knowledge  assured  the  plaintiff  that  the  note  was 
all  right,  and  by  reason  thereof  defendants  are  now  estopped 
to  plead  or  prove  the  defenses  set  up  in  their  answer. 

The  case  was  tried  to  a  jury,  which  returned  a  verdict  for 
plaintiff  for  the  full  amount  of  the  note. 

Notwithstanding  the  very  extended  briefs  of  counsel  on 
either  side,  an  examination  of  the  record  leads  us  to  conclude 
that  the  result  of  this  appeal  must  turn  principally  upon  few 
propositions.  So  far  as  the  case  depends  in  any  degree  on  the 
settlement  of  disputed  facts,  the  verdict  of  the  jury  would  seem 
to  be  final,  and  we  shall  not  attempt  their  discussion.  The  de- 
batable questions  in  this  court  are  those  arising  upon  excep- 
tions taken  to  the  court's  charge  to  the  jury. 
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I.    Among  other  things,  the  court  instructed  as  follows: 

**  (Paragraph  4.)  You  are  instructed  that  the  note  sued  upon, 
which  has  been  admitted  in  evidence  as  Exhibit  A  is  a  nonnego- 
tiahle  note,  and  that  said  note  is  subject  to  all  the  defense  in  the 
hands  of  the  plaintiff  bank  that  it  wovld  have  been  subject  to 
had  suit  been  brought  thereon  by  the  Lower  System  of  Merchan- 
dising, the  payee  named  in  said  note.  Therefore,  if  the  defend- 
ants have  established  their  defense  of  false  and  fraudulent  re- 
presentations by  a  preponderance  of  the  evidence,  guided  by 
these  instructions,  then  your  verdict  should  be  for  the  defend- 
ants, unless  you  find  that  the  plaintiff  has  established  by  a  pre- 
ponderance of  the  evidence  its  plea  of  estoppel,  as  explained 
hereafter  in  these  instructions." 

Referring  again  to  the  plaintiff's  plea  of  estoppel,  the  court, 
in  Paragraph  10,  used  the  following  language  (the  italics  are 
ours) : 

**If,  when  you  have  considered  all  the  evidence  in  this  case 
and  weighed  the  same  in  the  light  of  these  instructions,  you  do 
not  find  that  there  was  fraud  in  the  inception  of  the  note,  and 
that  it  was  wholly  without  consideration  when  given  by  the  de- 
fendants to  the  Lower  System  of  Merchandising,  then  your 
verdict  must  be  for  the  plaintiff  for  the  full  amount  of  the  note, 
with  interest  thereon  according  to  the  terms  of  the  note.  But,  if 
you  find  from  a  preponderance  of  the  evidence  that  the  note  in 
suit  was  procured  by  the  Lower  System  of  Merchandising  from 
the  defendants  by  and  through  fraudulent  representations  made 
by  Robt.  B.  Green,  W.  E.  Lower,  G.  J.  Thomas,  or  some  one  of 
them,  and  that  it  was  wholly  without  consideration,  then  your 
verdict  should  be  for  the  defendants;  unless  you  further  find 
by  a  preponderance  of  the  evidence  that  the  plaintiff,  in  good 
faith,  purchased  the  said  note  for  a  valuable  consideration,  and 
that  the  defendants  knew  that  said  note  was  to  be  nsgotiated, 
and  consented  thereto  prior  to  the  time  thai  the  plaintiff  obtained 
said  note,  then  you  are  instructed  that,  even  though  you  find 
that  said  note  was  obtained  from  the  defendants  through  fraud 
and  false  representations,  as  claimed  by  them,  they  wovld  be 
estopped  from  setting  up  the  claim  of  fraud  as  a  defense  to 
said  note  in  the  hands  of  the  plaintiff/' 

Still  further,  upon  the  same  topic,  the  court  again  charged : 
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**  (Paragraph  19.)  You  are  instriicted  that,  if  you  find  that 
the  defendants,  at  the  time  they  executed  the  note  in  smt,  knew 
it  was  to  be  transferred  to  the  plaintiff,  and  if  they  had  reason 
to  believe  that  the  plaintiff  was  about  to  purchase  said  note  for 
a  valuable  consideration,  they  must  suffer  the  loss,  if  any  they 
have  sustained  thereby;  because  it  is  a  maxim  of  the  law  that, 
when  one  of  two  persons  must  be  made  to  suffer  from  fraud  or 
misconduct  of  another,  that  the  one  who  placed  it  within  the 
power  of  such  persons  to  perpetrate  the  fraud  or  do  the  wrong 
must  bear  the  loss;  and  the  defendants,  believing  or  having  rea- 
son to  believe  that  their  signing  of  said  note  would  cause  the 
plaintiff  to  part  with  a  valuable  consideration  for  the  sams, 
covld  not  remain  silent  and  now  be  heard  to  say  that  said  note 
was  obtained  by  fraud  and  vnthout  consideration." 

To  this  was  added  Paragraph  20,  as  follows : 

*  *  You  are  instructed  that,  if  you  find  from  the  evidence  that, 
at  the  time  of  the  execution  of  said-  note  by  the  defendants, 
that  they  had  knowledge  of  the  fact  that  said  note  was  to  be  sold 
to  the  plaintiff  bank,  and  acquiesced  therein,  and  that,  at  the 
time  of  the  transfer  of  said  note  to  the  plaintiff  bank,  the  cashier 
of  said  plaintiff  bank  was  advised  that  the  defendants  had  notice 
of  the  fact  that  said  note  was  to  be  sold  to  said  bank,  and  that 
the  bank,  in  purchasing  said  note,  relied  upon  the  assurance 
given  to  said  bank  that  the  defendants  acquiesced  in  the  bank 
purchasing  the  said  note,  then  and  in  that  event,  if  you  so  find 
from  a  preponderance  of  the  evidence,  the  defendants  would  be 
estopped  from  asserting  any  defense  to  said  note  upon  the  ground 
of  fraud  or  misrepresentations,  and  if  you  so  find,  your  verdict 
must  be  for  the  plaintiff  in  the  sum  of  the  amount  of  said  note, 
together  with  interest  from  the  date  of  execution  thereof. ' ' 

Before  entering  upon  a  discussion  of  the  instructions,  it  may 
be  well  to  say  that  the  defendant's  evidence  was  such  as  fairly 
tended  to  show  that  the  ** Lower  System  of  Merchandising"  was 
a  worthless  concern,  being  promoted  by  men  who  had  taken  to 
themselves  more  than  half  its  authorized  shares  of  $100,000,  for 
which  they  had  never  paid;  that  they  concentrated  their  efforts 
upon  the  defendants,  and,  by  the  usual  acts  and  blandishments 
and  persuasions  which  characterize  such  enterprises,  induced 
them  to  buy  several  thousand  dollars  ** worth''  of  the  stock  at 
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the  specially  favorable  rate  of  $16  per  share,  when,  so  far  as  the 
record  shows,  such  shares  had  no  value  whatever.  This  is,  of 
course,  not  very  material,  if  defendants  are  estopped  to  defend 
against  suit  by  the  plaintiff ;  but  if,  under  the  law,  they  are  not 
so  estopped,  then  their  right  to  plead  and  prove  the  facts  ought 
not  to  be  disregarded. 

As  will  be  seen  by  the  first  instruction  above  quoted,  the 
court  held  that  the  note  is  nonnegotiable,  and,  in  the  absence  of 
estoppel,  is  subject  to  all  the  defenses  in  a  suit  by  the  bank  which 
would  have  been  available  to  the  defendants,  had  the  suit  been 
brought  by  the  Lower  System  of  Merchandising  itself.  This  is 
undoubtedly  correct.  We  have  frequently  held  that  a  note  con- 
taining a  condition  by  which  the  holder  can  extend  time  of  pay- 
ment indefinitely  is  nonnegotiable  {Cedar  Rapids  Nat,  Bank  v. 
Weber,  180  Iowa  966,  Quinn,  v.  Bam,  182  Iowa  843) ;  and,  the 
trial  court  having  so  instructed,  it  was  the  law  of  the  case  for 
the  jury.  There  is  some  doubt  whether  the  rule  stated  in  the 
quoted  paragraph  is  quite  consistent  with  other  instructions 
given  in  the  charge,  but  its  correctness  is  not  open  to  serious 
question.  It  being  conceded,  then,  as  it  must  be,  that  the  note 
is  nonnegotiable,  we  reach  the  vital  question  whether  defendants 
were  in  any  manner  estopped  to  plead  and  prove  their  alleged 
defense  to  the  suit  brought  upon  such  note  by  the  bank,  as  an 
alleged  innocent  purchaser.  Another  pertinent  form  of  the 
inquiry  is  whether  the  court  erred  in  its  charge  to  the  jury  con- 
cerning the  law  applicable  to  the  pleaded  estoppel. 

That  the  maker  of  a  note  having  a  good  defense  to  an  action 
thereon  may  estop  himself  to  take  advantage  of  it  cannot  be 
doubted.  But  can  it  be  said  that  the  maker  of  a  nonnegotiable 
note  is  estopped  to  rely  on  any  defense  he  may  have  thereto, 
simply  because  he  knows  that  the  payee  taking  the  note  intends 
to  negotiate  it,  or  will  negotiate  it,  or  is  likely  to  negotiate  it  to 
a  third  person  ?  We  think  this  must  be  answered  in  the  negative. 
Nonnegotiable  paper  is  assignable  under  our  statute  and  prac- 
tice; and,  while  the  common-law  requirement  that  the  assignee 
of  such  paper  must  sue,  if  at  all,  in  the  name  of  the  payee, 
thereby  opening  the  door  to  all  defenses  which  the  maker  could 
plead,  had  the  paper  never  changed  hands,  has  been  abolished, 
and  the  assignee  may  sue  in  his  own  name,  the  maker's  right 
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to  defend  still  exists  undiminished.  The  rules  pertaining  to 
innocent  holders  are  peculiar  to  the  law  of  commercial  paper, 
and  a  nonnegotiable  instrument  is  not  commercial  paper,  and  the 
assignee  of  it  acquires  no  other  or  higher  right  than  was  held  by 
his  assignor.  Tabor  v.  Foy,  56  Iowa  539,  542 ;  Lutton  v.  Baker, 
187  Iowa  753.  Every  man  executing  a  nonnegotiable  note  does 
it,  knowing  it  may  be  sold  or  disposed  of  to  another,  and  every 
person  buying  such  paper  knows  that  he  takes  it  subject  to  every 
defense  which  would  have  been  available  to  the  maker,  had  it 
not  been  negotiated.  He  owes  the  world  no  duty  to  stand  on  guard 
and  publish  warning  to  others  that  he  preserves  the  right  to  de- 
fend against  its  collection  by  a  transferee,  if  it  shall  happen 
that  there  is  ground  for  such  defense.  The  note  itself  carries 
such  warning  on  its  face.  It  may  well  be  that,  if  the  maker  of 
such  note,  knowing  the  existence  of  a  good  defense,  encourages 
or  advises  another  to  purchase  it,  he  may  estop  himself  from  mak- 
ing such  defense  against  the  suit  of  one  whom  he  has  thus  de- 
ceived or  misled.  But  surely,  it  cannot  be  true  that  the  mere 
fact  that  he  ^*has  reason  to  believe''  that  the  payee  of  his  non- 
negotiable  note  intends  to  sell  it,  or  put  it  up  as  collateral  at 
the  bank,  will  deprive  him  of  his  right  to  defend  when  sued 
thereon.  It  may  well  be  that,  at  the  time  the  note  is  given,  the 
maker  has  no  knowledge  or  suspicion  of  the  fraud  which  has 
been  practiced  upon  him,  or  that  he  will  have  any  defense  to 
the  note  when  it  shall  fall  due.  How,  then,  can  he  be  estopped 
by  his  silence  concerning  a  matter  of  which  he  has  no  knowledge^ 
The  language  we  have  quoted  from  the  tenth  paragraph  of  the 
charge  is  especially  open  to  criticism  on  this  ground.  There,  the 
jury  were  told  **that,  if  the  defendants,  at  the  time  of  making  the 
note,  knew,  or  had  reason  to  know,  that  plaintiff  was  about  to 
purchase  it  for  a  valuable  consideration,  they  [defendants]  must 
suffer  the  loss,"  because  they  could  not  be  permitted  **to  remain 
silent  and  now  be  heard  to  say  the  note  was  obtained  by  fraud 
and  without  consideration."  The  vice  of  this  instruction  is  at 
once  apparent,  when  we  stop  to  reflect  that  it  is  speaking  of  the 
situation  at  the  very  moment  of  the  execution  of  the  note,  when 
presumably  defendants  believed  they  were  receiving  value  there- 
for, and  had  neither  knowledge  nor  suspicion  that  they  were 
being  made  the  victims  of  fraud  and  misrepresentation.    How 
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could  they  justly  be  held  culpable  for  being  ** silent"  as  to  facts 
of  which  they  were  ignorant?  Was  not  the  very  fact  that  the 
note  was  nonnegotiable  sufficient  notice  to  the  bank  that,  in 
purchasing  the  same,  it  took  the  risk  of  any  defense  thereto  which 
might  have  been  asserted  against  it  in  the  hands  of  the  man  or 
men  to  whom  it  was  given?  The  idea  that  an  estoppel  arose 
against  the  defendants  on  such  ground  was  greatly  emphasized 
by  the  trial  court  by  its  repetition  in  three  or  four  different  forms 
and  in  dififerent  connections;  and  the  jury,  if  obedient  thereto, 
could  not  have  done  otherwise  than  find  for  the  plaintiflP.  The 
prejudicial  character  of  such  misdirection  is  evident,  and  a  re- 
versal must  necessarily  result. 

II.  The  evidence  discloses  that,  about  the  time  the  note 
was  given,  a  written  agreement  between  defendants  and  the 
Lower  System  of  Merchandising  was  entered  into,  for  the  pur- 
chase of  the  stock,  and,  in  specifying  the  manner 

*  notbb:  Bctions:  of  the  payment  of  the  price  therefor,  defendants 
note  with  con-  agreed  to  make  and  deliver  to  the  seller  **  their 
negotiable  note:    negotiable  promissory  note  for  $5,000;"  and  it 

is  suggested  in  argument  that  this  undertaking 
is  entitled  to  weight  in  determining  the  rights  of  the  parties  to 
this  litigation.  We  think  it  immaterial.  The  note  given  is 
confessedly  nonnegotiable,  and  the  jury  was  so  instructed.  Its 
character,  as  such,  is  in  no  manner  affected  by  the  terms  of  the 
other  contract,  and  it  is  by  the  law  applicable  to  nonnegotiable 
instruments  that  the  case  is  to  be  governed. 

III.  There  is  no  evidence  that  plaintiff,  before  buying  the 
note,  made  any  inquiry  of  the  defendants  for  information  con- 
cerning it,  or  received  from  the  defendants  any  assurance  relat- 
8.  evidbnoe:  ^^  ^^  ^^-     ^^^  witness  Green,  who  acted  for 

peten<S^k^"      *^^  merchandising  corporation  in  selling  the  note 
materiauty.  iq  ^hc  bank,  testified,  over  defendants'  objection, 

that,  in  making  such  sale,  he  informed  the  cashier,  who  acted  for 
the  bank,  that  defendants  knew  of  the  purpose  to  cash  the  note 
and  consented  thereto;  and,  as  we  understand  the  record,  the 
cashier  claims  that  he  relied  upon  such  information  in  making  the 
purchase.  It  is  with  apparent  reference  to  this  testimony  that 
the  court,  in  the  twentieth  paragraph  of  its  charge,  speaks  of  the 
^'cashier  being  advised  that  defendants  had  notice  of  the  fact 
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that  the  note  was  to  he  sold  to  the  hanky  and  that  the  hank,  in 
purchasing  the  note,  relied  upon  the  assurance  given  to  said 
hank  that  the  defendants  acquiesced  in  the  hank's  purchasing 
said  n^te.^'  For  reasons  already  sufficiently  stated,  the  mere 
knowledge  or  consent  or  acquiescence  oF  the  defendants  con- 
cerning the  purpose  of  the  corporation  to  sell,  or  of  the  bank  to 
buy  the  note,  could  not  affect  the  right  of  defendants,  when  sued 
by  the  bank,  to  assert  any  defense  which  would  have  been  avail- 
able to  them  if  sued  by  the  payee.  Moreover,  it  must  be  said 
that  the  objection  to  the  evidence  here  referred  to  should  have 
been  sustained  and  the  testimony  excluded,  as  being  both  in- 
competent and  immaterial. 

IV.  It  is  said  for  the  appellee  that  the  jury  found  that 
there  was  no  fraud  in  the  inception  of  the  note,  and  that,  such  be- 
ing the  case,  the  judgment  against  defendants  must  stand.  The 
record  does  not  show  any  such  finding.  There  was,  it  is  true,  a 
general  verdict  for  the  plaintiff,  but  this  by  no  means  implies  a 
finding  that  there  was  no  fraud;  for,  under  the  court's  instruc- 
tions, to  which  we  have  referred,  the  jury  may  have  believed 
that  such  fraud  was,  in  fact,  perpetrated,  but,  yielding  to  the 
erroneous  instructions  on  the  question  of  estoppel,  returned  their 
verdict  accordingly.  There  was  no  special  finding  or  verdict 
on  the  issue  of  fraud  in  the  inception  of  the  note,  and  the  court 
cannot  say  or  assume  that  such  issue  was  found  in  plaintiff's 
favor. 

V.  The  appellant  takes  many  other  exceptions  to  rulings 
made  and  instructions  given  by  the  trial  court.  Some  of  the 
objections  so  made  are  not  without  merit,  but  they  involve  less 
material  features  of  the  case,  which  are  not  likely  to  appear  on 
a  retrial,  and  we  will  not  prolong  this  opinion  for  their  considera- 
tion. 

For  the  reasons  hereinbefore  stated,  the  judgment  below 
will  be  reversed,  and  the  cause  remanded  to  the  district  court 
for  a  new  trial. — Reversed. 

Evans,  C.  J.,  Stevens  and  De  Graff,  JJ.,  concur. 
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James  Horrabin  &  Company,  Appellee,  v.  W.  A.  McCallum, 

Appellant. 

PBINOIPAIi  AND  AGENT:  Authorized  Agent  May  Ratify  Act  of  Un- 
autborised  Agent.  An  agent  who  has  authority  to  sell  goods  in  the 
first  instance  may  validly  ratify  the  sale  of  said  goods  by  another 
agent  who  had  no  authority  to  make  such  sale. 

Appeal  from  Perry  Superior  Court, — ^W.  W.  Cardelli,  Judge. 

May  3,  1921. 

Action  to  recover  the  reasonable  value  of  crushed  rock  and 
gravel,  alleged  to  have  been  taken  by  the  defendant  under  a 
contract  which  was  neither  authorized  nor  ratified  by  the  plain- 
tiff. Verdict  of  jury,  finding  for  the  plaintiff.  Defendant  ap- 
peals.— Reversed, 

Oeorge  J.  Dugan  and  Lyle  W.  Maley,  for  appellant. 
Harry  Wifvat,  for  appellee. 

De  Grapp,  J. — A  quantity  of  crushed  rock  and  gravel  was 
left  by  plaintiff  contractor  at  Dallas  Center,  Iowa,  upon  the 
completion  of  a  paving  contract  in  said  city.  One  Ward  Briggs 
was  employed  as  foreman  by  plaintiff  to  remove  the  machinery 
and  clean  up  the  job,  which  he  proceeded  to  do.  At  the  same 
time,  A.  T.  Boyd,  of  Dallas  Center,  was  the  general  agent  of 
plaintiff,  with  express  authority  to  sell  and  dispose  of  the  sand, 
crushed  rock,  and  gravel  in  controversy. 

Shortly  after  the  arrival  of  Briggs  on  the  scene  of  action 
for  the  purposes  stated,  he  had  a  conversation  with  the  defend- 
ant, McCallum,  relative  to  buying  the  rock  and  gravel.  Briggs 
offered  to  sell  same  for  the  sum  of  $15.  It  was  finally  agreed 
by  and  between  Briggs  and  the  defendant  that  the  latter  should 
have  all  of  the  gravel  and  crushed  rock  for  the  sum  of  $10, 
defendant  to  haul  same  away  at  his  own  expense.  On  the  next 
day,  the  general  agent,  Boyd,  having  learned  of  this  deal,  made 
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objection  to  Briggs.  Shortly  thereafter,  Briggs,  Boyd,  and 
McCallum  had  a  conference,  and,  according  to  the  claim  of  ap- 
pellant, compromised  and  settled  the  purchase  made  by  the  de- 
fendant from  Briggs,  whereby  Boyd  accepted  the  $10  which 
McCallum  had  paid  Briggs,  and  McCallum  surrendered  his 
rights  to  all  of  the  crushed  rock  and  gravel,  except  tho  i)ile  on 
the  east  side  of  the  main  track  of  the  Minneapolis  &  St.  Louis 
Railway,  and  north  of  a  certain  pipe  line.  The  $10  received 
by  Boyd  was  placed  to  the  credit  of  the  plaintiff.  Within  a 
short  time,  the  defendant  did  haul  away  the  gravel  in  the  north 
pile,  but  did  not  haul  from  any  other  place. 

Plaintiff's  action  is  in  assumpsit,  and  he  seeks  to  recover 
the  reasonable  value  of  the  rock  and  gi'avel  appropriated  by  the 
defendant.  Defendant  alleges  the  fact  of  purchase  from  Briggs 
and  the  subsequent  ratification  of  the  sale  by  the  general  agent, 
Boyd,  and  the  acceptance  and  retention  by  Boyd  and  plaintiff 
of  the  $10  paid  by  defendant,  and  tliat  plaintiff  thereby  is 
estopped,  and  has  waived  any  and  all  rights  to  said  material 
taken  by  defendant,  by  failing  to  make  timely  objection  to  the 
sale  by  Briggs  and  subsequent  ratification  by  Boyd,  and  by 
its  retention  of  the  benefits  of  the  contract  so  made  and  ratified. 

Upon  the  issues  thus  joined,  trial  was  had.  Defendant's 
motion  for  directed  verdict  was  overruled,  and  the  cause  was 
submitted,  under  instructions,  by  the  court  to  the  jury. 

The  answer  to  one  question  determines  this  appeal.  May 
an  agent  who  has  authority  to  sell  goods  in  the  first  instance 
bind  his  principal  by  ratifying  the  sale  of  said  goods  by  another 
person  unauthorized  to  make  the  sale¥ 

An  agent  cannot  ratify  his  own  unauthorized  act  {Young 
V.  Inman  <&  Nelson,  146  Iowa  492),  but  an  agent  may  exceed  his 
authority  and  bind  his  principal,  if  the  latter  appropriates  the 
benefits  of  the  acts  of  the  agent  {Palmer  &  Sons  v.  Cheney,  35 
Iowa  281) .  Ratification  is,  in  fact,  equivalent  to  previous  author- 
ity. 31  Cyc.  1251.  In  Ironwood  Store  Co.  v.  Harrison,  75  Mich. 
197,  it  is  said : 

**  Ratification  by  an  agent  depends  upon  certain  fiU5ts,  which 
must  affirmatively  be  made  to  appear : 

*'l.  The  agent  ratifying  must  have  had  general  power  to 
do  himself  the  act  which  he  ratifies. 
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^'2.  They  must  both  be  agents  of  the  same  principal,  and 
the  agent  whose  act  is  in  question  must  have  professed  to  act 
as  agent  of  the  common  principal. 

''A  stranger  to  a  party,  acting  without  authority,  may  do 
an  act  in  the  name  of  another,  which  that  other  may  ratify,  and 
so  make  it  his  own.  But  his  general  agent  has  no  such  authority 
to  ratify  the  act  of  a  stranger  done  in  the  name  of  the  principal, 
unless  power  of  appointing  agents  has  been  delegated  to  him  by 
his  principal.  He  cannot  ratify  without  making  the  person  for 
that  act  or  occasion  the  agent  of  the  principal,  and  this  is  be- 
yond his  general  powers  as  agent.*' 

What  was  Boyd's  authority  in  the  instant  case?  Plaintiff 
Horrabin  testified : 

*  *  Mr.  Boyd  was  my  agent  in  disposing  of  the  crushed  rock. 
He  was  to  dispose  of  the  rock  and  pay  any  straggling  bills  from 
the  proceeds  of  the  rock  sale." 

Briggs  testified: 

**I  went  to  Dallas  Center  to  load  the  stuff  [paving  machin- 
ery] and  to  clean  the  lot.'' 

There  is  no  question  about  Brigg's  employment  by  plaintiff 
and  his  duties  in  said  employment.  Assuming  that  Briggs  had 
no  authority  to  sell  the  crushed  rock  and  gravel,  he  did  sell  it; 
and  the  sale,  modified  as  to  quantity  sold,  was  confirmed  and 
ratified  by  Boyd,  the  general  agent. 

The  question  of  Boyd's  ratification  of  the  sale  by  Briggs  was 
not  submitted  to  the  jury.    This  was  error. 

The  evidence  is  not  in  conflict  as  to  the  authority  of  Boyd, 
or  Boyd's  act  of  ratification,  which  was,  in  effect,  a  resale  of 
the  subject-matter  of  the  contract.  This  is  decisive  of  this  case, 
and  the  court  should  have  sustained  defendant's  motion  for  a 
directed  verdict. — Reversed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Tom  Phillips  et  al.,  Appellees,  v.  Isaac  Crawford  et  al.. 

Appellants. 

HIGHWAYS:     Obstmctlons — ^Tmstee's    Power    to    Enjoin.     Township 
trustees  may  maintain  an  aetion  to   enjoin  an  obstruction  of  its 
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highway  as  actually  located  and  uscdj  even  though  such  road  is  not, 
in  fact^  on  the  legally  established  line.  In  such  action  the  legal 
boundary  lines  of  the  highway  may  not  be  adjudicated.  (Sec.  1527- 
b17,  Code  Supp.,  1913.) 

Appeal  from  Mitchell  District  Court. — M.  F.  Edwards  and  J.  J. 

Clark,  Judges. 

November  29,  1920. 

Supplemental  Opinion  May  3,  1921. 

Suit  in  equity  by  the  plaintiffs,  as  trustees,  to  enjoin  the 
obstruction  by  the  defendants  of  a  township  highway,  the  de- 
fendants having  erected  a  fence  thereon.  After  the  trial  upon 
the  merits,  a  decree  was  entered  for  the  plaintiffs,  and  the  de- 
fendants appeal. — Modified  and  affirmed. 

George  E,  Marsh,  for  appellants. 

F.  C.  Bush  and  A.  E.  Brawn,  for  appellees. 

Evans,  J. — The  highway  under  consideration  runs  east  and 
west,  between  certain  Sections  10  and  15.  The  defendants  owned 
land  in  Section  10,  abutting  on  the  highway  on  the  north  side. 
The  highway  in  question  was  legally  laid  out  along  the  section 
line  between  the  two  named  sections  in  1858,  and  the  same  has 
been  in  use  as  a  highway  ever  since.  The  defendants  and  their 
predecessors  in  title  have  always  maintained  a  fence  along  the 
supposed  north  line  of  said  highway.  Shortly  before  the  be- 
ginning of  this  suit,  the  defendants  moved  a  certain  section 
of  their  fence  to  the  south,  to  a  maximum  distance  of  11  feet. 
This  was  done  in  the  supposed  discovery  of  error  in  the  actual 
location  of  the  highway  upon  the  ground.  The  change  of  loca- 
tion of  the  fence  made  the  fence  line  conform  to  a  straight  line 
between  the  section  comers.  The  location  of  the  section  comers 
between  Sections  10  and  15  is  not  in  dispute.  Each  of  them 
was  found  at  its  appropriate  place  in  the  center  of  the  highway, 
as  it  was  laid  upon  the  ground.  The  quarter  corner  midway 
between  the  two  section  corners  was  not  found.  The  evidence 
as  to  its  true  original  location  is  very  meager,  indeed.    The  cen- 
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ter  line  of  the  highway  as  located  upon  the  ground  extending 
west  from  the  southeast  section  comer  of  Section  10  bore  slightly 
to  the  north  of  a  straight  line,  until  it  reached  a  point  midway 
between  the  two  section  comers.  From  that  point  it  bore 
southerly,  so  as  to  embrace  the  southwest  section  comer  of  Sec- 
tion 10  within  the  center  of  the  highway.  In  other  words,  the 
highway,  as  laid  upon  the  ground  between  the  two  section  cor- 
ners, was  not  straight.  Its  slight  curve  to  the  north  reached  its 
maximum  at  a  point  midway  between  the  two  section  corners. 
This  curve  could  be  justified  only  by  the  fact,  if  such,  that  the 
original  quarter  corner  was  located  11  feet  north  of  a  straight 
line  between  the  two  section  comers.  During  the  entire  period 
since  the  legal  establishment  of  the  highway,  fences  on  both  sides 
have  conformed  to  the  location  here  described ;  likewise,  more  or 
less  tree  planting.  During  the  same  period  of  time,  ordinary 
road  work  and  some  culvert  work  has  been  done  thereon.  The 
immediate  occasion  for  the  action  of  the  defendants  was  that, 
shortly  prior  thereto,  the  county  engineer  had  made  a  survey 
of  the  line  between  the  section  corners  for  the  purpose  of  locat- 
ing a  culvert,  and  had  thereby  disclosed  the  curve  in  the  loca- 
tion of  the  highway.  The  defendants  contend  for  the  straight 
line  between  the  section  comers.  The  plaintiffs  contend  for  the 
curved  line,  as  originally  located. 

May  the  township  trustees,  as  plaintiffs,  under  any  circum- 
stances and  for  any  purpose  maintain  a  suit  to  enjoin  the  ob- 
struction of  a  highway!  We  put  the  question  in  this  way  be- 
cause, if  it  be  answered  in  the  affirmative,  it  would  give  the 
plaintiffs  a  standing  in  court,  even  though  they  asked  more  and 
obtained  more  than  is  implied  in  our  question. 

In  Jones  v,  Thie,  141  Iowa  293,  we  denied  the  right  of  town- 
ship trustees  to  maintain  an  action  for  a  mandatory  injunction 
to  compel  a  landowner  to  trim  his  trees  along  the  highway.  We 
rested  this  holding  in  part  upon  the  ground  that  the  trustees 
were  not  shown  to  be  under  duty  to  see  that  trees  along  the 
highway  were  properly  trimmed,  in  that  such  duty  rested  pri- 
marily, under  the  statute,  upon  the  road  supervisor. 

In  Myers  v.  Priest,  145  Iowa  81,  we  sustained  the  right 
of  a  road  supervisor  to  maintain  an  action  to  enjoin  an  obstruc- 
tion of  the  highway,  on  the  ground  that  he  was  charged  with  the 
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statutory  duty  to  prevent  such  obstruction,  and  was  made  liable 
for  damages  for  failure  to  perform  such  duty. 

In  Ford  v,  Doolittle,  157  Iowa  210,  we  sustained  again  the 
right  of  a  road  supervisor  to  maintain  such  an  action. 

In  Heery  v,  Roberts,  186  Iowa  61,  we  allowed  the  township 
trustees  to  litigate,  at  least  defensively,  the  question  whether 
an  alleged  vacation  of  the  street  was  legally  valid.  In  that  case, 
we  did  not  pass  upon  the  question  whether  they  could  affirma- 
tively maintain  an  independent  suit,  or  whether  they  could  main- 
tain a  cross-bill  actually  filed  by  them  in  the  pending  suit.  The 
distinction  between  the  statutory  duty  of  a  road  supervisor  and 
that  of  the  township  trustees  is  that  no  statutory  penalty  at- 
taches to  the  failure  of  the  trustees  to  perform  their  duty; 
whereas  a  penalty  is  enf orcible  against  the  road  supervisor  for 
failure  of  duty.  The  fair  purport,  however,  of  what  we  have  held 
in  the  cited  cases  is  that  township  trustees  may,  under  some  cir- 
cumstances, maintain  an  action  for  injunction  in  aid  of  the  per- 
formance of  their  statutory  duties.  In  so  holding  now,  we  ought, 
doubtless,  to  define  the  scope  of  the  adjudication  which  they  may 
obtain  in  such  a  case.  Such  scope  is  necessarily  a  very  narrow 
one.  They  are  entitled  to  enjoin  interference  with  the  perform- 
ance by  them  of  their  statutory  duties ;  this  and  no  more.  They 
cannot  adjudicate  the  legal  boundaries  of  a  highway  in  a  mere 
suit  between  them  and  a  contending  landowner.  That  question 
can  be  adjudicated  only  by  impleading  all  parties  in  interest, 
including  the  county  and  abutting  landowners.  Without  such 
impleading  the  statutory  duties  of  the  township  trustees  must 
be  deemed  presumptively  referable  to  the  highway  as  actually 
occupied  and  improved.  The  duty  thus  imposed  is  a  measure  of 
public  safety.  It  is  a  form  of  police  duty.  The  obstruction  of 
a  traveled  highway  involves  public  peril,  and  this  is  no  less  so 
even  if  there  be  illegality  in  the  establishment  of  the  highway. 
The  duty  of  the  trustees  is  one  of  protection  to  the  traveling 
public  against  the  dangers  of  actual  obstruction.  It  relates 
presumptively  and  prima  facie  to  the  highway  in  public  occu- 
pancy. If  it  appear  in  such  a  case  that  the  defendant  has  by 
force  moved  his  boundary  fence  into  such  highway,  then  the 
burden  of  proving  justification  should  rest  upon  him ;  and  like- 
wise, the  burden  of  impleading  proper  parties  to  adjudicate  the 
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qnestion.  The  proper  parties  in  interest  were  not  impleaded  in 
this  case.  The  question,  therefore,  whether  there  was  ill^ality 
or  error  in  the  establishment  of  the  location  of  the  highway 
could  not  be  adjudicated  therein.  The  only  question  left  to  be 
tried  between  the  trustees  and  the  defendants  was^  whether  the 
defendants  did  obstruct  or  threaten  to  obstruct,  by  the  changing 
of  their  fences,  the  actual  highway,  which  had  been  long  occu- 
pied and  improved  by  the  public. 

Within  the  limits  of  appropriate  inquiry  as  between  the 
parties  actually  before  us,  what  are  the  facts?  The  defendants 
did  construct  their  fence  within  the  limits  of  the  highway  as 
it  had  been  actually  located  and  maintained  for  very  many 
years.  They  did  it  under  an  assertion  of  right,  and  with  a 
manifest  determination  to  maintain  it.  It  is  enough  to  say  that 
the  defendants  were  not  necessarily  entitled  to  a  highway  upon 
a  straight  line.  While  a  section  line  is  theoretically  straight,  it 
is  not,  in  fact,  necessarily  such.  If  it  be  assumed  that  the  orig- 
inal quarter  corner  was  located  11  feet  north  of  a  straight  line 
between  the  two  section  comers,  it  would  fully  account  for  the 
actual  location  of  the  road.  Divergence  of  location  of  quarter 
comers  is  not  unusual.  Indeed,  it  is  sometimes  said  by  expert 
surveyors  to  be  the  rule  rather  than  the  exception.  In  respond- 
ing to  their  statutory  duties,  it  was  the  right,  if  not  also  the 
duty,  of  the  township  trustees  to  assume  prima  facie  that  the 
location  of  the  road  conformed  to  the  location  of  the  original 
government  corners.  It  was  their  duty,  therefore,  to  keep  the 
roadway  free  from  dangerous  obstructions  until  the  error  of 
location  was  established  by  appropriate  adjudication.  In  view 
of  the  assertion  of  right  on  the  part  of  the  defendants,  it  was  in 
the  interest  of  the  public  peace  that  the  trustees  should  ask  the 
aid  of  an  injunction  in  the  performance  of  their  duty,  rather 
than  to  oppose  force  to  force.  The  defendants  are  in  no  position 
to  complain  of  that.  To  this  extent,  we  sustain  the  right  of 
action  in  favor  of  the  trustees.  The  prayer  of  their  petition, 
however,  was  broader  than  the  ground  here  indicated.  It  may 
be  doubted,  also,  whether  the  decree  may  not  have  been  broader 
in  the  scope  of  its  adjudication  than  here  indicated,  though  it 
did  withhold  from  the  adjudication  the  question  of  the  legality 
of  boundaries. 
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Plaintiffs  will  be  permitted  to  take  decree  enjoining  the 
defendants  from  maintaining  the  obstruction  and  from  interfer- 
ing with  the  plaintiffs  in  their  removal  of  the  same,  until  such 
time  as  the  defendants  shall  obtain  an  adjudication  in  an  ap- 
propriate act^ion  of  the  alleged  error  in  the  location  of  the  high- 
way, and  without  prejudice  to  the  defendants  in  prosecuting  an 
action  for  that  purpose.  Upon  motion  of  either  party,  decree 
may  be  entered  in  this  court.  To  this  extent,  the  decree  entered 
below  will  be  modified. — Modified  and  affirmed. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 

Supplemental  Opinion. 

Evans,  C.  J. — By  petition  for  rehearing,  our  attention  is 
directed  to  an  assignment  of  error  which  was  overlooked  in  our 
opinion.  The  decree  of  the  trial  court  allowed  plaintiff  to  re- 
cover attorney 's  fees.  This  allowance  was  erroneous,  and  should 
be  eliminated.  The  decree  is  further  modified  in  that  r^ard. 
The  petition  for  rehearing  is  otherwise  overruled. 


Tom  Reilly,  Appellee,  v.  C.  C.  Taft  Company,  Appellant. 

CUSTOMS  AND   USAGES:     Gross  Profits.    In  an  action  by  a  servant 

1  to  recover  his  compensation  in  the  form  of  a  certain  percentage  of 
the  net  profits,  as  per  contract,  evidence  is  admissible  as  to  the  cus- 
tom which  had  prevailed  in  that  particular  store  in  former  years  in 
computing  such  profits. 

TBIAL:     Instructions — Correct  But  Konezplicit.     Correct  but  nonex- 

2  plicit  instructions  are  all-sufficient,  in  the  absence  of  a  request  for 
greater  elaboration. 

MA8TEB  AKD  SEBVANT:    Compensation — ^Evidence— Suf&ciency.  Evi* 

3  dence  held  to  sustain  a  verdict,  in  an  action  for  compensation  in 
the  form  of  a  contract  percentage  of  the  net  profits  of  a  business. 

Appeal  from  Polk  District  Court. — ^Lawrence  De  Graff,  Judge. 

May  3,  1921. 
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Action  at  law  to  recover  an  amount  alleged  to  be  due  the 
plaintiff  for  services  rendered.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Affirmed. 

W.  C.  Strock,  for  appellant. 
Ghiy  A.  Miller,  for  appellee. 

Weaver,  J. — The  defendant  is  the  owner  of  several  cigar 
stores  in  the  city  of  Des  Moines,  and,  prior  to  January  1,  1918, 
plaintiff  had  been  employed  in  its  service  at  one  of  these  stores. 
About  the  date  named,  plaintiff  decided  to  establish  a  similar 
businisss  of  his  own,  and  for  that  purpose  secured  a  lease  of  a 
room  or  building.  It  is  his  claim,  as  alleged  in  his  petition, 
that,  when  Mr.  Taft,  manager  of  the  defendant  company,  learned 
of  the  plaintiff's  purpose,  he  expressed  a  wish  to  retain  plaintiff 
in  his  employment,  and,  after  some  negotiation,  they  entered 
into  an  oral  agreement,  whereby  the  company  would  take  over 
the  lease  which  plaintiff  had  secured,  and  plaintiff  should  con- 
tinue in  the  company's  employment  at  a  wage  of  $150  per 
month,  plus  25  per  cent  of  the  net  profits  of  the  so-called  Equit- 
able Cigar  Store,  one  of  the  stores  owned  and  operated  by  the 
company.  Plaintiff  alleges  that  he  continued  in  the  employment 
of  the  company  under  this  contract  from  January  1,  1918,  to 
November  1st  of  the  same  year,  a  period  of  10  months,  and  that, 
according  to  his  best  information  and  belief,  the  net  profits  oi 
the  business  at  the  Equitable  Cigar  Store  for  that  period  of 
time  were  $10,000,  no  part  of  which  has  been  paid  or  accounted 
for  to  him;  and  he  demands  verdict  and  judgment  accordingly. 

By  its  answer,  the  defendant  admits  its  corporate  capacity, 
and  that  plaintiff  was  in  its  service  during  the  period  named. 
It  also  admits  that  plaintiff  did  secure  a  lease  of  the  property 
described  by  him,  and  that  he  assigned  the  lease  to  the  company, 
but  says  that,  in  doing  so,  he  was  a^cting  for  the  defendant,  pur- 
suant to  a  prior  agreement  for  that  purpose. 

Further  answering,  it  is  alleged  that,  in  the  spring  of  the 
year  1918  (C.  C.  Taft,  president  or  manager  of  the  company 
having  then  recently  died),  the  plaintiff  having  made  some  claim 
to  a  share  of  the  profits  of  the  Equitable  Store,  the  matter  was 

Vol.  191  Ia.— 29 
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taken  up  between  him  and  the  company,  and  the  diflPerences  so 
arising  were  fully  settled  and  compromised  by  the  parties  upon 
an  agreement  by  which  plaintiff  was  employed  to  take  charge 
of  the  company 's  retail  stores  for  the  wage  of  $50  per  week ;  and 
that,  from  the  date  of  such  settlement  to  November  1,  1918, 
plaintiff  continued  in  the  company's  service  upon  the  terms  so 
settled  and  agreed  upon. 

Other  matters  are  alleged  in  the  pleadings,  but  they  are 
largely  more  in  the  nature  of  evidence  than  issuable  allegations, 
and,  so  far  as  is  necessary  to  a  proper  understanding  of  the 
case,  will  be  hereinafter  more  particularly  mentioned.  The  is- 
sues joined  were  tried. to  a  jury,  whicli  returned  a  verdict  for 
plaintiff  for  $1,370.18.  Defendant's  motion  for  a  new  trial  was 
overruled,  and  from  the  judgment  entered  on  the  verdict,  de- 
fendant appeals. 

Though  other  propositions  have  more  or  less  attention  by 
counsel  in  the  record,  appellant's  brief  makes  but  four  assign- 
ments of  error,  and  to  these  alone  we  confine  our  discussion  in 
this  opinion. 

I.  It  is  said  by  appellant  that  the  plaintiff  pleaded  that, 
at  the  time  the  alleged  contract  was  made,  both  parties  knew 
and  understood  that,  in  former  years,  the  gross  profits  of  the 

business  at  the  Equitable  Store  had  been  com- 
■  usages:  gross      putcd  at  30  per  cent  of  the  gross  sales,  and  that, 
^^°    *  plaintiff  having  relied  upon  that  custom  or  man- 

ner of  business,  the  defendant  was  estopped  now  to  deny  it  or 
insist  upon  some  other  method;  and  error  is  assigned  upon  the 
failure  of  the  trial  court  to  charge  the  jury  on  the  issue  of  estop- 
pel. It  is  true  that  the  court  did  not  submit  to  the  jury  the 
question  of  estoppel;  but,  if  there  was  any  error  in  such  omis- 
sion, it  appears  to  us  that  it  is  not  an  error  to  the  defendant's 
prejudice.  The  court  charged  the  jury,  in  substance,  that  gross 
profit  was  the  difference  between  the  cost  of  the  goods  and  the 
selling  price  thereof,  and  that  net  profit  was  the  amount  of  the 
gross  profit,  diminished  by  all  the  items  of  necessary  expenses 
incidental  to  the  business ;  or,  in  other  words,  that  net  profit  is 
the  sum  which  is  left  after  paying  the  legitimate  cost  and  ex- 
pense of  producing  such  return. 

The  omission  by  the  trial  court  to  instruct  upon  the  ques- 
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tion  of  estoppel  suflSciently  indicates  its  view  that  the  evidence 
did  not  justify  its  submission  to  the  jury.  To  that  extent,  the 
holding  was  favorable  to  the  defendant,  rather  than  to  the 
plaintiff.  It  does  not  follow  that  there  was  any  error  in  allow- 
ing the  jury  to  consider  the  evidence  as  to  the  custom  which 
had  prevailed  in  the  conduct  of  the  business  of  computing  the 
gross  profit  at  a  given  per  cent  of  the  gross  sales.  The  burden 
was  upon  the  plaintiff,  of  course,  to  produce  some  evidence  tend- 
ing to  show  the  gross  profit ;  and  proof  that,  in  conducting  the 
same  business  in  the  same  store  for  a  series  of  preceding  years, 
such  profit  had  been  found  to  be,  or  was  taken  and  accepted  as, 
measuring  the  gross  profit,  was  evidence  having  a  legitimate 
bearing  on  that  question.  Jordan  Co.  v.  Caylor,  36  Ind.  App. 
640  (76  N.  E.  419).  In  this  connection,  we  note  counsel's  state- 
ment in  argument  that  the  trial  court,  in  its  statement  of  the 
case,  ''emphasized  the  fact  that  the  jury  was  to  keep  in  mind 
that  plaintiff  knew  the  gross  profits  had  been  figured  on  the 
basis  of  30  per  cent  of  the  gross  sales,  and  that  plaintiff  relied 
on  that  fact  and  the  manner  in  which  gross  profits  had  been 
figured  in  the  past,  when  he  entered  into  the  contract  with  de- 
fendant.'' This  is  hardly  a  fair  statement  of  the  attitude  or 
holding  of  the  trial  court.  The  language  to  which  counsel  evi- 
dently refers  is  not  found  in  any  statement  or  discussion  of  the 
law  by  the  court,  but  in  the  introductory  paragraph,  where  the 
court  undertakes  to  state  what  the  plaintiff  claims  in  his  petition. 

II.  The  second  assignment  of  error  is  directed  against 
the  court's  ruling  in  admitting  evidence  of  the  manner  in  which 
gross  profits  were  usually  estimated  or  ascertained  in  the  Equit- 
able Store,  and,  for  the  reasons  already  suggested,  we  find  no 
prejudicial  error  therein. 

III.  The  defendant,  as  we  have  seen,  pleaded  a  settlement 
or  compromise  of  the  claim  sued  upon,  and  it  is  said  that  the 
trial  court  erroneously  failed  to  instruct  the  jury  thereon.     It 

is  not  correct  to  say  that  this  issue  was  ignored 

*  ttons:  correct  but  by  the  court.     In  the  first  paragraphs  of  the 

nonexp  ci .  charge,  the  jury  was  told  that  defendant  alleged 

that,  if  the  contract  pleaded  by  plaintiff  was,  in  fact,  entered 

into,  it  was  superseded  and  canceled  by  a  subsequent  contract 

by  and  between  the  parties.    In  a  later  paragraph,  the  jury  was 
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instructed  that  the  right  of  plaintiff  to  recover  depended  on  a 
finding  that  the  contract  on  which  he  relied  was,  in  fact,  made, 
and  that  he  did  not  thereafter  cancel  it  or  surrender  his  rights 
thereunder  by  making  a  new  contract  with  the  company.  It  is 
true  that  the  court  did  not  speak  of  the  alleged  new  contract  as 
an  ** accord  and  satisfaction,"  but  it  does  distinctly  state  the 
substance  of  the  issue  and  the  manner  in  which  it  affects  the 
rights  of  the  parties,  if  the  **new  contract"  be  established.  If 
counsel  for  defendant  wished  the  court  to  instruct  more  par- 
ticularly or  more  in  detail  upon  the  subject,  it  was  open  to  him 
to  so  request ;  and,  since  he  failed  to  do  so,  we  hold  the  instruc- 
tion given  to  be  suflBcient. 

IV.  The  fourth  and  last  assignment  of  error  is  to  the  ef- 
fect that  the  court  erred  in  denying  defendant's  motion  for  new 
trial,  because  the  verdict  is  not  sustained  by  the  evidence,  is 

excessive,  and  contrary  to  the  instructions  given 
'  sbrvant:  com-     by  the  court.    It  is  argued  that,  if  the  jury  had 
evidence:"  followcd  the  instructions  of  the  court,  it  should 

ciency.  }iQ;yQ  diminished  the  gross  profits  by  deducting 

therefrom  all  the  items  of  expense  charged  on  the  part  of  the 
defendant;  and  that,  upon  this  basis,  the  finding  in  plaintiff's 
favor  could  not  exceed  $411.02.  It  is  true  that,  for  the  proper 
charges  to  be  made  against  the  gross  profits,  the  jury  was  coiq- 
pelled,  to  a  great  extent,  to  rely  on  the  defendant's  own  showing, 
a  showing  which  exhibits  somewhat  remarkable  fluctuations,  the 
total  alleged  charges  and  expenses  increasing  with  each  change. 
For  example,  the  account  first  rendered  showed  a  total  expense  of 
$7,570.74.  Later,,  and  after  this  suit  was  begun,  a  new  and  addi- 
tional list  was  presented,  amounting  to  $1,635.60 ;  and  still  later, 
a  third  exhibit,  by  which  the  net  profit  was  computed  at  $1,- 
644.06.  It  was  not  within  the  province  of  the  court  to  instruct 
the  jury,  as  a  matter  of  law,  that  all  these  numerous  items  were 
legitimate  expenses,  which  must  be  deducted  from  the  gross 
profits.  The  court  went  to  the  limit  of  its  authority  in  directing 
the  jury  to  deduct  **all  necessary  expenses  incidental  to  the  con- 
duct of  the  business"  and  find  **the  excess  of  the  receipts  over 
the  necessary  and  legitimate  cost  and  expense  of  the  business." 
As  a  matter  of  fact,  the  verdict  indicates  that  the  jury  did 
allow  as  expenses  practically  everything  charged  by  the  defend- 
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ant;  but  they  apparently  accepted  plaintiff's  theory  of  com- 
putation of  gross  profits  at  30  per  cent  of  the  gross  sales,  thus 
producing  $14,527.16  net,  instead  of  the  defendant's  plan  of 
deducting  the  purchases  made  during  the  10-months  period 
from  the  gross  sales,  and  deducting  therefrom  all  of  the  items 
in  the  first  and  second  lists  of  the  defendant's  charges,  thus 
producing  a  gross  profit  of  $10,850.40,  and  a  net  of  $1,644.06. 
Twenty-five  per  cent  of  the  net  profits,  according  to  the  first 
computation,  is  $1,330.29,  and  according  to  the  defendant's 
plan,  is  $411.12.  Adding  interest  at  6  per  cent  to  the  remainder 
due  the  plaintiff  under  the  first  computation  will  produce  prac- 
tically the  exact  amount  of  the  verdict.  If  we  are  permitted 
to  thus  speculate  upon  the  action  of  the  jury,  it  would  seem  to 
appear  that,  in  the  final  analysis,  the  real  dispute  hinges  on  the 
question  whether  the  evidence  is  suflBcient  to  sustain  the  com- 
putation of  gross  profits  at  30  per  cent  of  the  sales.  On  that 
proposition  we  entertain  no  doubt.  There  is  ample  evidence  to 
support  the  verdict,  and  we  find  no  reversible  error  in  the  rec- 
ord.   The  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Preston  and  Stevens,  JJ„  concur. 
De  Graff,  J.,  took  no  part. 


Israel  Caplan,  Appellant,  v.  Peter  Reynolds,  Appellee. 

NBOLIGISKOE:     Acts  OonsUtnting — ^Backing  Motor  Vehicle.    It  is  not 

1  necessarily  negligent  for  the  owner  to  ^'back"  his  motor  vehicle 
along  his  own  private  driveway,  when  he  might  have  passed  out  of 
such  driveway  by  driving  forward. 

APPEAL  AND  EBBOB:     Waiver  by  Falling  to  Object.     Failure  to 

2  object,  until  after  verdict,  to  the  use  in  argument  of  nonintroduced 
testimony,  works  a  waiver  of  misconduct. 

TBIAIi*.     Instructions — ^Paraphrasing  Grounds  of  Negligence.     In  pre- 

3  senting  several  specifications  of  negligence  which  constitute  but  a 
single  thought,  the  court  may  very  properly  paraphrase. 

TBIAL:    Sealed  Verdict  Without  Consent  of  OounseL    A  sealed  verdict, 

4  returned  on  the  authority  of  the  court,  but  without  the  consent  of 
counsel,  will  not  be  set  aside,  in  the  absence  of  a  showing  of  preju- 
dice. 
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Appeal  from  Polk  District  Court, — George  A.  Wilson,  Judge. 

May  6, 1921. 

■ 

Action  at  law  to  recover  damages  for  personal  injury.  Ver- 
dict and  judgment  for  defendant.    Plaintiff  appeals. — Affirmed, 

James  C.  Hume,  for  appellant. 
Sullivan  &  Sullivan,  for  appellee. 

Weaver,  J. — The  plaintiff  is  a  baker,  and,  at  the  time  in 
question,  was  engaged  in  delivering  bread  to  his  customers  in 
the  city  of  Des  Moines.  For  this  service  he  made  use  of  an  auto 
1.  NBawflBwoB:  ^^^-  '^^^  defendant  was  a  resident  of  the  city, 
fn^:  bJSkiSK*"  living  on  the  north  side  of  Dean  Avenue,  a 
motor  vehicle.  street  running  east  and  west.  Immediately  ad- 
jacent on  the  west  of  defendant's  home  was  the  home  of  Mrs. 
Grimm,  one  of  the  customers  of  the  plaintiff.  Between  these 
lots  was  a  private  driveway,  10  feet  wide,  used  in  common  for 
the  convenience  of  the  premises  on  either  side,  and  extending 
from  the  avenue  north  to  an  east  and  west  alley.  Posted  con- 
spicuously at  the  opening  of  the  driveway  on  the  avenue  was  a 
notice:  ** Private  Driveway.  Please  Keep  Out.*'  On  the  west 
side  of  the  driveway,  near  its  north  end,  was  a  garage,  in  which 
the  defendant  kept  an  automobile. 

On  January  27,  1919,  the  plaintiff,  following  his  daily  cus- 
tom, drove  his  delivery  car  to  Dean  Avenue  to  deliver  bread  to 
Mrs.  Grimm.  For  that  purpose  he  turned  into  the  driveway 
to  a  point  near  the  back  door  of  the  Grimm  home.  Having  made 
the  delivery,  he  returned  to  the  driveway,  and,  standing  in 
front  of  his  car,  with  his  back  to  the  north,  undertook  to  **  crank 
it.''  About  the  same  time,  the  defendant,  desiring  to  drive  a 
party  of  visitors  to  the  railway  station,  backed  his  auto  from 
his  garage  into  the  driveway,  and,  with  the  auto  heading  north, 
backed  it  south  toward  the  avenue.  This  movement  brought 
him  into  collision  with  plaintiff,  who  was  in  the  act  of  cranking 
his  delivery  car.  Plaintiff  claims  to  have  been  severely  injured, 
and  charges  the  same  to  the  negligence  of  the  defendant.    The 
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alleged  negligence  is  stated  in  four  specifications:  (1)  In 
failing  to  notify  plaintiff  of  his  approach;  (2)  in  backing  his 
auto  down  the  driveway,  instead  of  driving  forward;  (3)  in 
failing  to  observe  plaintiff  in  the  driveway  and  to  stop  his  auto 
at  once ;  and  (4)  in  failing  to  give  plaintiff  proper  and  sufficient 
warning.  The  defendant  denies  all  allegations  of  negligence 
on  his  part,  and  says  that,  if  there  was  any  negligence,  it  was 
in  the  failure  of  plaintiff  himself  to  exercise  reasonable  care. 

As  we  have  already  noted,  these  issues  of  fact  were  tried 
to  a  jury,  and  verdict  returned  for  the  defendant.  Plaintiff's 
motion  for  a  new  trial  was  denied,  and  from  the  judgment 
against  him  for  costs,  he  appeals.  In  support  of  the  appeal, 
four  errors  are  assigned,  and  these  we  will  consider  in  the  order 
of  their  assignment. 

I.  That  the  court  erred  in  overruling  the  motion  for  new 
trial  upon  the  ground  that  the  verdict  was  the  result  of  passion 
and  prejudice  and  is  not  sustained  by  the  evidence. 

We  are  unable  to  discover  anything  in  the  record  indicating 
that  the  jury  was  swayed  by  prejudice  or  passion,  and  we  are 
quite  certain  that  the  verdict  cannot  be  said  to  have  no  support 
in  the  evidence.  The  burden  was  upon  the  plaintiff,  to  estab- 
lish by  a  preponderance  of  the  testimony  both  the  defendant's 
negligence  and  his  own  freedom  from  contributory  negligence. 
The  accident  was  somewhat  out  of  the  usual  order,  in  that,  so 
far  as  relates  to  the  actual  collision  and  the  circumstances  im- 
mediately attending  and  preceding  it,  the  parties  themselves 
are  the  only  witnesses ;  and  their  stories  on  the  witness  stand  do 
not  differ  in  any  very  material  degree.  Neither  saw  the  other 
or  knew  of  the  other's  presence  in  the  driveway  until  the  actual 
collision  took  place.  It  appears  that  plaintiff's  engine  did  not 
crank  readily,  and  he  had  made  several  ineffectual  attempts  to 
start  it,  and  was  still  engaged  in  the  effort  when  he  was  struck. 
Defendant  testifies  that,  as  he  went  from  his  house  to  the 
garage  where  his  car  was  kept,  he  glanced  to  the  south  along  the 
driveway,  and  again  looked  that  way  as  he  backed  the  car  out  of 
the  door,  and  on  neither  occasion  did  he  discover  the  plaintiff. 
Following  his  usual  habit,  he  did  not  turn  the  car  about  and 
come  down  the  drive  in  a  forward  movement,  but  continued  the 
reverse  or  backward  movement  in  the  direction  of  the  avenue. 
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We  think  it  cannot  be  said  that  he  was  negligent,  as  a  matter  of 
law,  simply  because  he  did  not  discover  the  plaintiff's  presence, 
or  because  he  attempted  to  back  out  of  the  drive  instead  of  turn- 
ing around,  or  did  not  drive  north  to  the  transverse  alley  and 
around  the  block  to  get  to  his  front  door.  He  was  in  a  private 
driveway ;  and,  while  we  would  not  be  disposed  to  hold  the  plain- 
tiff a  trespasser  in  this  case,  the  fact  that  the  way  was  a  private 
one,  not  frequented  by  the  general  public,  was  a  circumstance 
to  be  considered  in  the  defendant's  favor,  as  bearing  upon  the 
degree  of  watchfulness  and  care  he  was  bound  to  use.  .  Indeed,  it 
would  not  be  an  unreasonable  finding  for  the  jury  to  say  that 
the  conduct  of  the  defendant  in  the  premises  is  not  marked  by 
any  culpable  want  of  care  on  his  part,  and  that  the  collision 
may  well  be  accounted  for  as  a  pure  accident,  for  which  no  one 
can  be  held  legally  accountable.  The  most  that  can  be  said  for 
it  is  that  the  charge  of  negligence  is  primarily  a  question  for  the 
jury,  and,  the  jury  having  spoken,  it  is  not  for  the  court  to 
interfere. 

II.     One  of  the  grounds  alleged  for  a  new  trial  is  that,  dur- 
ing the  argument  to  the  jury,  and  while  the  presiding  judge 
was  absent  from  the  court  room,  defendant's  counsel  produced 
2.  appbai.  and        ^^^  ^^^  *^  *h®  J^^  *  paper  which  he  stated 
bMa1iinI*to*'     ^^^  *^®  Original  notice  which  had  been  served 
<^^i^^^-  on  the  defendant  in  this  case,  such  paper  con- 

taining a  notice  to  the  effect  that  plaintiff's  counsel  asserted  an 
attorney's  lien  to  the  amount  of  more  than  $6,000,  upon  the 
amount  of  damages  sued  for.  This  paper,  it  is  said,  had  not  been 
offered  in  evidence,  and  was  not  even  filed  as  part  of  the  record 
in  the  case.  Assuming  the  fact  to  be  as  stated,  the  conduct  com- 
plained of  was  highly  improper ;  and,  had  it  been  in  any  manner 
objected  to  and  an  exception  preserved,  the  penalty  of  submit- 
ting to  a  new  trial  might  well  be  imposed.  It  does  not  appear, 
however,  that  any  objection  was  raised,  or  the  attention  of  the 
court  directed  thereto.  It  is  said  that  the  court  was  tempo- 
rarily out  of  the  room  when  the  incident  occurred ;  but  we  think 
that,  if  the  party  aggrieved  wishes  to  preserve  a  record  for  use 
on  appeal,  he  should  promptly  call  a  halt  in  the  proceedings 
until  the  judge  is  present  and  a  proper  record  is  obtained.  So 
far  as  appears  from  the  record,  the  matter  was  not  called  to  the 
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attention  of  the  court  until  after  the  verdict  had  been  returned 
and  judgment  entered  thereon.    This  was  too  late. 

III.  In  stating  the  issues  to  the  jury,  the  court  failed  to 
mention  the  plaintiff's  second  specification  of  defendant's  al- 
leged negligence,  to  the  effect  that  defendant  was  negligent  in 
3.  tmal:  inatruo-    backing  liis  car  down  the  driveway,  instead  of 

hS^rround?^?*  turning  about  and  coming  down  with  a  forward 
negligence.  movement.    This  is  assigned  as  error. 

What  we  have  already  said  in  the  first  paragraph  of  this 
opinion  sufficiently  covers  the  point  here  made.  While  the 
plaintiff,  in  his  petition,  has,  in  form,  stated  four  different  al- 
legations of  negligence,  they  are,  at  best,  but  variations  upon  a 
single  thought,  the  alleged  lack  of  care  on  the  part  of  defend- 
ant in  approaching  the  place  where  the  collision  occurred ;  and, 
although  the  court  did  not  state  this  allegation  in  the  very  lan- 
guage of  the  pleading,  we  think  the  law  was  stated  with  suf- 
ficient fullness  and  exactness  to  purge  the  charge  of  any  pre- 
judicial error.  The  court,  among  other  things,  charged  the  jury 
as  follows: 

**  Instruction  No.  2i/^.  You  are  instructed  that  both  plain- 
tiff and  defendant  had  a  right  to  use  the  driveway  in  question ; 
but,  in  so  doing,  each  must  use  ordinary  care  so  as  to  protect 
the  right  of  the  other.  •  •  •  As  applied  to  the  facts  in  this 
case,  if  you  find,  from  a  preponderance  of  the  evidence,  that 
the  defendant  did  something  that  a  reasonably  prudent  man 
would  not  have  done,  or  that  he  failed  to  do  something  that  a 
reasonably  prudent  man  would  have  done  under  like  circum- 
stances and  conditions,  and  that  his  so  doing,  or  his  failure  to 
so  do,  was  the  proximate  cause  of  the  injury  complained  of,  and 
that  the  plaintiff  has  proven  himself  free  from  contributory 
negligence,  as  defined  in  these  instructions,  then  your  verdict 
wiU  be  for  the  plaintiff." 

The  court  could  not  properly  tell  the  jury  that  it  was  neg- 
ligence per  se  to  back  defendant's  car  down  the  private  drive- 
way, and  the  instruction  here  quoted  states  the  law  applicable 
to  the  situation  as  favorably  as  the  plaintiff  could  reasonably 
ask,  and  probably  more  favorably  than  he  was  strictly  entitled  to. 

IV.  The  jury,  having  been  duly  charged  by  the  court,  re- 
tired to  their  room  to  deliberate  on  their  verdict.    During  the 


458  Caplan  v.  Reynolds.  [191  Iowa 

night,  a  verdict  having  been  agreed  upon,  it  was  prepared, 
4.  Trial:  sealed      signed.  Sealed,  and  delivered  to  the  bailiff,  by 
extent  '^f**'**'**     whom  it  was  delivered  to  the  court  on  the  next 
counaeL  moming.     After  delivering  the  verdict  to  the 

bailiiSP,  the  jurors  were  allowed  to  separate,  and  were  not  there- 
after reassembled.  There  was  no  demand  by  either  party  that 
the  jurors  be  recalled  to  the  box,  or  that  they  be  polled.  In  his 
motion  for  a  new  trial,  the  plaintiff,  as  a  ground  thereof,  states 
the  fact  of  the  separation  of  the  jury,  as  aforesaid,  and  receipt 
of  the  sealed  verdict  by  the  court,  and  alleges  that  the  same  was 
done  without  the  knowledge  or  consent  of  the  parties  or  counsel, 
and  without  authority  of  law.  The  motion  being  denied,  the 
ruling  is  assigned  for  error. 

If  the  record  bore  out  the  plaintiff's  claim  as  broadly  as 
stated  by  his  counsel,  there  might  be  reason  for  a  reversal.  But 
the  picture  of  alleged  irregularity  is  somewhat  overdrawn.  So 
far  from  being  an  act  of  wanton  misbehavior  on  part  of  the 
jurors  and  bailiff,  it  appears  of  record  that  the  delivery  of  the 
sealed  verdict  to  the  bailiff  and  the  separation  of  the  jury  were 
strictly  in  accord  with  the  express  authority  of  the  court.  Upon 
the  delivery  of  the  sealed  verdict,  the  court  made  the  following 
entry  of  record : 

**  Judgment  Entry.  (Entered  September  26,  1919.)  Now, 
on  this  day,  this  cause  comes  on  for  further  hearing,  the  jury 
having  been  directed  to  seal  their  verdict,  in  the  event  of  an 
agreement  upon  a  verdict  in  the  absence  of  tihie  court.  Where- 
upon, the  jury  rendered  their  verdict  as  follows,  to  wit:  *We, 
the  jury,  find  for  the  defendant.  (Sgd)  A.  B.  Elliott.'  Where- 
upon, the  jury  are  excused  from  the  further  consideration  of 
this  cause.    Defendant  excepts.    It  is  further  ordered  that  the 

costs  of  this  action,  taxed  in  the  sum  of  $ ,  be  and  the  same 

are  hereby  taxed  to  the  plaintiff. ' ' 

Later,  the  motion  for  new  trial  came  on  for  hearing,  and, 
before  ruling  thereon,  the  court  made  of  record  a  further  state- 
ment, as  follows : 

**  Statement  of  the  Court.  The  Court  (10:45  A.  M.) :  Re- 
ferring to  Paragraph  14  of  counsel  for  the  plaintiff's  motion 
for  a  new  trial,  grounded  on  the  fact  that  no  consent  was  given 
by  counsel  that  the  jury  might  return  a  sealed  verdict,  the 
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court  must  say  that  it  is  the  practice  of  this  court  and  this  judge 
to  each  time  inquire  of  counsel  for  plaintiff  and  defendant  if 
they  wish  to  be  called  when  the  jury  arrive  or  agree  upon  a 
verdict,  and  also  to  inquire  of  them  whether  or  not  they  will 
consent  to  a  sealed  verdict.  In  this  particular  case,  however, 
the  court  must  say  that  he  has  no  independent  recollection  as 
to  whether  or  not  counsel  agreed  to  a  sealed  verdict,  or  whether 
he  inquired  of  counsel  whether  they  would  agree  to  a  sealed 
verdict.  The  court,  however,  after  the  jury  had  been  out  until 
about  the  hour  of  5  o'clock,  the  usual  hour  that  the  court  ad- 
journs, the  jury  not  having  yet  arrived  upon  a  verdict,  in- 
structed the  bailiff  that  he  might  receive  a  sealed  verdict,  the 
court  advising  him  that  he  was  going  to  his  home,  and  would 
be  there  during  the  evening.  The  verdict  was,  as  the  record 
shows,  returned  or  handed  to  the  bailiff,  sealed,  some  time  about 
9 :00  or  9 :30  on  that  same  evening,  and  the  verdict  was  handed 
to  the  court  by  the  bailiff,  still  sealed,  and  was  opened  by  the 
court  in  open  court  on  the  next  morning.  I  think  that  is  a  fair 
statement. 

**The  court  further,  in  his  instructions  to  the  bailiff,  made  it 
plain  and  explicit  that  he  might  receive  a  sealed  verdict,  and  the 
jury  might  be  permitted  to  return  it.  However,  at  the  time  he 
so  instructed  the  bailiff,  neither  counsel  for  the  plaintiff  or  the 
defendant  were  present.  Have  you  gentlemen  any  objection  to 
that  statement? 

**As  the  court  recalls  it,  that  is  just  the  way  it  happened. 
As  to  whether  or  not  he  asked  you  gentlemen  whether  you  would 
agree  upon  a  sealed  verdict  or  not,  he  has  not  any  independent 
recollection,  if  at  all;  but  it  is  the  custom  that  the  court  fol- 
lows.   •    ♦     • 

**The  court  feels,  in  regard  to  this  fourteenth  paragraph — 
I  might  indicate  that  to  you — ^that  there  is  not  sufficient  there  to 
justify  the  court  in  granting  a  new  trial  on  that  ground  alone. 
He  rather  looks  upon  that  statute  in  regard  to  the  manner  of  tak- 
ing the  verdict  of  .the  jury  as  directory,  and  not  mandatory,  and 
the  burden  would  be  upon  the  plaintiff  to  show  some  prejudice, 
and  the  court  would  not  be  justified  in  granting  a  new  trial  on 
that  ground  alone. ' ' 

The  motion  for  new  trial  was  further  supported  by  the  af- 
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fidavit  of  plaintiff's  counsel,  denying  that  he  consented  to  the 
return  of  a  sealed  verdict,  or  knew  that  an  order  to  that  effect 
had  been  made.  On  the  other  hand,  counsel  for  defense  deposes 
that  it  was  his  understanding  that  the  parties  consented  in  ad- 
vance to  a  sealed  verdict. 

Such  is  the  record.  In  so  far  as  the  ruling  involves  any  find- 
ing upon  the  facts  not  admitted,  its  force  and  effect  are  analogous 
to  that  of  a  jury  verdict,  and  we  should  hesitate  to  interfere  with 
the  ruling,  even  if  our  statute  on  the  subject  (Code  Section  3724) 
were  to  be  much  less  liberally  construed  than  it  appears  to  have 
been  by  our  previous  decisions.  Counsel  for  appellant  fends 
against  the  rule  of  the  precedents  by  saying  that  the  **  plain  pro- 
visions of  the  statute  have  been  frittered  away  by  judicial  inter- 
pretation.'' It  is  admitted  that  we  have  held  that  a  verdict 
sealed  and  delivered  to  the  bailiff,  and  on  the  following  day  read 
to  the  jury  and  assented  to  by  them  in  open  court,  is  not  invalid 
{Reiser  v.  Van  Dyke,  27  Iowa  359) ;  and  in  a  quite  similar  case, 
where  such  a  verdict  is  returned,  and  is  assented  to  by  the  jury  in 
court  on  the  following  day,  even  in  the  absence  of  counsel,  that 
the  verdict  will  be  allowed  to  stand,  if  there  be  no  showing  of 
prejudice  (Walker  v.  DaUey,  87  Iowa  375) ;  and  finally,  in  a  case 
directly  in  point  with  the  one  now  before  us,  that,  where  a  sealed 
verdict  has  been  returned  without  the  consent  of  counsel  or  leave 
of  court,  it  is  not  error  for  the  court  to  receive  the  verdict  with- 
out calling  the  jury  back  into  the  box,  where  the  losing  party 
does  not  request  their  recall  or  demand  the  right  to  poll  the 
jurors.    See  Klinker  v.  Schmidt,  114  Iowa  695. 

Such  has  been  the  practice  and  the  holding  of  the  court  for 
now  more  than  a  half  century ;  and  even  if,  in  the  view  of  some, 
as  an  original  proposition  the  interpretation  placed  upon  the 
statute  has  been  unduly  liberal,  we  think  it  would  be  difficult 
to  discover  an  instance  where  any  serious  injustice  has  been  so 
occasioned,  and  in  our  judgment,  there  is  nothing  to  be  gained  by 
changing  our  attitude  upon  the  question. 

The  trial  court  did  not  err  in  receiving  the  verdict  or  in  en- 
tering judgment  thereon.  The  judgment  appealed  from  is — 
Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 
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Anna  Cooper,  Appellee,  v.  Willum  Quade,  Appellant. 

BOUNDA£I£B:  Oonflictlng  Monnments  and  Field  Notes.  Established 
government  monuments  prevail  over  field  notes,  even  when  such 
monuments  are  wholly  obliterated,  provided  the  evidence  is  Bui&- 
cient  to  identify  the  places  where  such  monuments  were  originally 
located.  If  such  monuments  are  wholly  obliterated  and  incapable  of 
relocation^  resort  must  necessarily  be  had  to  the  field  notes.  Sur- 
vey record  reviewed  and  confirmed  in  accordance  with  the  holding  of 
the  trial  court,  even  though  not  in  harmony  with  the  field  notes. 

Appeal  from  Webster  District  Court. — H.  E.  Fry,  Judge. 

May  6,  1921. 
The  opinion  suflBciently  states  the  case. — Affirmed. 

MitcheU  &  Files,  for  appellant. 
Price  &  Burnquist,  for  appellee. 

Weaver,  J. — Plaintiff  and  defendant  are  adjoining  own- 
ers of  lands  in  Sections  31  and  32  in  Township  89  north,  of 
Bange  30  west,  in  Webster  County,  Iowa.  Defendant's  farm 
lies  immediately  north  of  the  mid-section  line,  and  plaintiff's 
immediately  south  of  it,  and  the  litigation  between  the  parties 
originated  in  a  dispute  over  the  proper  location  of  this  common 
boundary.  In  May,  1918,  plaintiff  brought  suit,  alleging  that 
the  line  had  for  many  years  been  located  by  mutual  acquiescence 
of  the  respective  owners,  but  that  defendant,  disregarding  the 
same,  had  constructed  a  fence  some  60  feet  south  of  the  old 
fence,  asserting  that  the  true  line  was  the  one  on  which  the  new 
fence  was  built,  and  proposing  to  maintain  the  same  as  the  per- 
manent boundary.  Plaintiff  therefore  sought  a  decree  establish- 
ing and  confirming  her  claim  of  title  to  the  land  so  brought  into 
controversy,  and  establishing  and  confirming  the  line  of  the  old 
fence  as  the  true  line  of  division. 

Defendant  denied  that  any  line  other  than  is  indicated  by 
the  government  survey  had  ever  been  agreed  upon  or  acquiesced 
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in  by  the  parties,  and  asserted  that  the  true  line,  as  fixed  by  the 
government  survey,  is  the  one  on  which  he  had  built  his  fence.. 

After  the  suit  had  been  pending  several  months,  and  the 
pleadings  had  been  variously  amended,  the  parties,  together 
with  other  landowners  having  an  interest  in  the  true  location 
of  the  boundary  lines  in  that  vicinity,  entered  into  a  written 
agreement  by  which,  after  stating  the  nature  of  the  controversy 
which  had  arisen,  and  their  mutual  desire  to  have  the  boundaries 
correctly  located  and  established,  stated  the  terms  of  the  agree- 
ment, which,  so  far  as  is  here  material,  were  as  follows : 

'*Now,  therefore,  it  is  agreed  by  and  between  the  parties 
hereto  that  J.  L.  Parsons  shall  be,  and  he  is,  hereby  nominated 
and  appointed  as  the  surveyor  for  the  purpose  of  locating  the 
said  lines  herein  referred  to  and  the  boundaries  between  the  re- 
spective parcels  of  land  herein  referred  to,  with  the  understand- 
ing that  the  said  surveyor  shall  go  to  Des  Moines  and  procure 
the  government  field  notes  for  the  original  survey  of  Section  31, 
and  such  portion  of  Section  32  as  may  be  necessary  to  correctly 
determine  the  true  location  of  said  boundary  line.  The  said 
surveyor  so  selected  shall  permit  each  and  all  of  the  parties 
hereto  to  be  heard  in  person  and  by  such  witnesses  as  they  de- 
sire to  produce,  either  at  the  time  the  said  survey  is  made  upon 
the  grounds,  due  notice  of  which  shall  be  given  to  all  of  the 
parties  hereto,  or  at  such  other  time  and  place  as  may  be  desig- 
nated by  him,  or  both. 

''Said  surveyor  shall  take  into  consideration  all  of  the 
stones  and  cornet*  markings  to  which  his  attention  may  be  called 
by  the  parties  or  their  witnesses,  also,  previous  surveys,  fences, 
and  any  other  facts  which  may  have  a  bearing  upon  the  true 
location  of  said  boundaries,  and  may  do  such  other  and  further 
acts  as  in  his  judgment  may  be  required  for  the  purpose  of  cor- 
rectly, equitably,  and  fairly  adjudicating  the  rights  between  the 
parties  hereto  with  reference  to  said  boundaries.  Should  there 
appear  to  be  either  an  excess  or  shortage  in  the  lands  of  any  of 
the  parties  hereto,  it  shall  be  apportioned  according  to  law  in 
locating  said  boundary  lines. 

*'Upon  completion  of  his  survey,  the  said  surveyor  herein 
named  shall  confer  with  C.  A.  Snook  and  John  Moeller,  and 
the  decision  of  two  of  the  three  arbitrators  herein  named  shall 
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be  binding  and  effective  upon  the  parties  hereto,  and  such  re- 
port shall  be  prepared  in  writing  and  filed  in  the  ofiice  of  the 
clerk  of  the  district  court  of  Webster  County,  Iowa,  as  part  of 
the  files  in  the  case  of  Anna  Cooper  v.  William  Quade/' 

Thereafter,  a  survey  having  been  made,  the  surveyor,  J.  L. 
Parsons,  and  J.  A.  Moeller,  two  of  the  persons  named  in  said 
agreement,  united  in  making  a  report  thereof  to  the  district 
court  as  follows : 

**To  the  District  Court  of  Webster  County,  Iowa:  We, 
the  undersigned,  wish  to  report  that  the  provisions  of  the  con- 
tract signed  by  William  Quade,  Anna  Cooper,  Gteorge  Luebke, 
and  John  Black  have  been  carried  out,  and  the  following  report 
is  respectfully  submitted.  After  an  examination  of  all  the  cor- 
ners and  boundaries  involved  in  the  controversy,  a  conference 
with  the  landowners  concerned  and  others  having  any  knowl- 
edge of  these  lines  and  corners,  and  an  investigation  of  the  gov- 
ernment survey  records  and  the  county  surveyor  records,  the 
comers  marked  *  found'  and  *  established'  on  the  accompanying 
plat  have  been  used,  and  the  true  corners  and  boundary  lines 
established  accordingly.  The  quarter  corner  used  between  Sec- 
tions 31  and  32  is  north  of  the  midpoint  between  section  comers 
and  west  of  a  straight  line  between  said  comers,  but  it  is  the 
conclusion  of  the  undersigned  that  this  point  is  a  perpetuation 
of  the  point  established  for  this  comer  by  the  government  sur- 
veyor. All  known  resurveys  since  the  original  survey  have  been 
based  upon  this  point  as  the  true  corner.  The  record  of  a  survey 
made  m  1873  by  Q.  S.  Killam,  and  recorded  in  the  county  sur- 
veyor's record,  page  85,  specifically  states  that  the  quarter  cor- 
ner between  31  and  32  was  a  *  recognized  government  corner,' 
and  that  the  lines  established  at  that  time  were  run  from  said 
comer.  It  is  the  conclusion  of  the  undersigned  that  the  lines 
established  at  that  time  in  Section  32  have  been  substantially 
adhered  to  since,  which  lines  indicate  that  the  point  used  in 
this  survey  and  report  is  the  point  referred  to  by  Eillam  as  a 
'recognized  government  comer.' 

**  [Signed]     J.  L.  Parsons 

'*J.  A.  Moeller." 

Owing  to  the  fact,  hereinafter  explained,  that,  when  re- 
duced to  briefest  terms,  the  dispute  turns  upon  the  measure- 
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ment  and  location  of  a  single  line,  and  that  the  pertinent  de- 
tails may  readily  be  comprehended  from  their  simple  statement, 
we  refrain  from  extending  this  opinion  to  include  cuts  of  the 
maps,  plats,  and  diagrams  put  in  evidence  by  the  respective 
parties. 

The  line  is  the  boundary  or  division  line  between  Sections 
31  and  32,  and  the  storm  center  of  controversy  is  the  proper 
location  of  the  quarter  corner  which,  theoretically,  should  be 
found  half  way  between  the  section  corners  on  the  line  described. 
Neither  the  quarter  comer  nor  the  section  corner  to  the  north 
or  to  the  south  is  now  marked  or  witnessed  by  a  monument,  post, 
pit,'  or  mound  set  or  made  at  the  time  of  the  government  survey. 
There  is,  however,  an  apparent  mutual  concession  that  the  high- 
way along  the  north  side  of  the  two  sections  sufficiently  indi- 
cates the  northern  terminus  of  the  line  between  31  and  32.  The 
record  shows  that,  when  the  government  survey  was  made,  the 
common  corner  on  the  south  between  31  and  32  was  found  to  be 
in  a  slough,  where  the  ordinary  monuments  could  not  well  be 
used,  and  its  location  was  indicated  by  a  ** witness  corner,*'  15 
chains  east  of  the  true  corner.  Prom  the  ** witness  comer"  the 
surveyors  measured  north  20  chains,  thence  west  15  chains  to  the 
true  line,  and  thence  north  between  the  sections.  The  original 
notes  of  this  survey  will  be  referred  to  later.  There  is  now  no 
discoverable  original  mark  or  monument  of  the  location  of  either 
the  witness  corner  or  true  corner  above  mentioned.  As  is  com- 
monly known,  the  original  marks  of  the  survey  of  our  prairie 
lands  consisted  of  wooden  posts,  mounds  of  earth,  and  shallow 
pits  dug  in  the  soiL  In  the  nature  of  things,  these  monuments 
were  of  a  temporary  character;  and,  in  the  70  or  more  years 
which  have  since  intervened,  these  silent  witnesses  have  become 
entirely  obliterated,  and  the  instances  must  now  be  rare  where 
their  location  is  retained  in  the  memory  of  the  '*  oldest  inhabi- 
tant.'' As  a  natural  result,  disputes  arising  in  these  later  days 
over  the  true  location  of  original  lines  and  corners  are  often 
very  difficult  of  satisfactory  adjustment,  and  resort  is  neces- 
sarily had,  not  only  to  public  records,  but  to  a  great  variety  of 
circumstances  tending  in  some  degree  to  solve  the  problem. 
Courts,  surveyors,  and  commissions  charged  with  such  duty  are 
therefore  wont  to  observe,  not  only  the  government  field  notes. 
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but  the  location  of  other  lines  and  corners  which  are  not  in  con- 
troversy; comers  and  lines  which  have  had  general  recognition 
by  the  public;  the  location  of  fences  and  other  farm  improve- 
ments ;  the  reports  and  marks  of  other  surveys  which  have  been 
made;  the  presence  or  absence  of  stakes^  posts,  stones,  or  other 
visible  objects  claimed  by  any  party  in  interest  to  be  monuments 
of  the  original  or  later  survey ;  and  generally,  all  obtainable  in- 
formation, direct  or  circumstantial,  which  can  be  of  any  assist- 
ance in  reaching  a  just  conclusion.  In  all  such  cases,  the  oflScial 
notes  of  the  original  survey  have  an  important,  though  not 
necessarily  conclusive,  bearing.  For  the  purposes  of  a  case  like 
the  one  before  us,  the  actual  location  of  a  section  corner  or  quar- 
ter corner,  as  made  and  marked  by  the  government  engineers 
in  the  original  survey,  is  controlling,  whether  it  does  or  does  not 
agree  with  the  oflBcial  minutes  or  notes  which  those  engineers 
made  of  their  work.  For  example,  the  minutes  of  the  original 
survey  of  the  line  between  Sections  31  and  32  describe  the  quar- 
ter corner  as  being  established  at  a  point  40  chains  north  of  the 
section  corner ;  but,  if  the  original  government  monuments  were 
still  existent,  and  upon  a  remeasurement  of  the  line  between 
them  it  were  demonstrated  that,  instead  of  being  just  40  chains 
in  length,  it  was  materially  less  or  more  than  40  chains,  the 
actual  location  of  the  quarter  comer  as  marked  would  prevail 
over  the  field  notes,  although  the  necessary  effect  of  the  dis- 
crepancy would  be  to  create  some  inequality  in  the  area  of  the 
** quarter  sections''  affected  by  it.  The  same  rule  would  apply, 
and  the  same  result  would  follow,  if  the  marks  or  monuments  of 
the  original  survey  were  entirely  obliterated,  provided  that  the 
evidence  is  sufScient  to  identify  the  places  where  the  original 
survey  located  them.  Where,  however,  a  corner  is  **lost,'' — 
that  is,  where  there  is  no  monument  to  mark  its  location  and  the 
evidence  is  insufficient  to  support  a  finding  establishing  such 
original  location, — ^then  a  reproduction  of  the  original  survey 
according  to  the  field  notes  by  actual  measurements  from  known 
or  accepted  comers  or  monuments  will  control. 

But  a  corner  is  not  ''lost,"  even  though  it  be  without  an 
original  monument  of  any  kind,  if  the  evidence  be  reasonably 
sufficient  to  establish  its  location.  Not  that  the  field  notes  have 
no  evidential  value.    They  are  legitimate  and  proper  evidence, 
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to  be  considered  by  the  surveyor  and  the  court  for  what  they 
are  worth ;  but,  if  the  evidence  as  a  whole  shall  justify  it,  they 
do  not  preclude  a  finding  which  discredits  their  accuracy. 

Returning  now  to  the  matter  of  the  surveyor's  report  to  the 
court,  it  should  be  said  that  it  was  met  by  the  objections  of  the 
appellant,  who  moved  that  it  be  disapproved.  The  objections 
challenged  the  report  and  the  survey  as  being  grossly  erroneous 
and  unfair,  and  as  not  conforming  to  the  terms  of  the  agree- 
ment for  submission  to  arbitration.  The  evidence  offered  in 
support  of  the  objections,  so  far,  at  least,  as  the  same  is  ab- 
stracted, is  mainly  in  the  nature  of  a  cross-examination  of  the 
surveyor,  Parsons,  upon  the  method  and  manner  of  the  work 
done  by  him,  and  upon  the  matters  mentioned  in  the  report. 
The  trial  court,  after  due  deliberation,  overruled  the  objections 
to  the  report,  and  approved  and  confirmed  its  findings.  It  is 
from  this  ruling  that  appeal  has  been  taken. 

The  burden  of  appellant's  complaint  in  argument  is  that 
the  survey  and  report  do  not  follow  the  agreement  between  the 
parties.  Before  noticing  this  exception  more  fully,  we  call  at- 
tention to  the  fact  that,  by  the  terms  of  the  agreement,  the  sur- 
vey was  to  be  made  by  Parsons  only,  and  it  was  only  on  the 
** completion  of  such  survey''  that  Snook  and  Moeller  were  to 
be  called  into  conference.  It  appears  that  the  two  persons  last 
named  were  both  surveyors,  and  had  each  made  an  earlier  inde- 
pendent survey  of  the  same  lines.  Their  surveys  did  not  agree, 
and  neither  commanded  acceptance  by  both  parties ;  but,  in  the 
agreement  to  submit  the  survey  to  Parsons,  it  was  provided,  as 
we  have  seen,  that  both  should  be  consulted  by  Parsons,  and 
that  an  agreement  reached  by  two  of  the  three  surveyors  should 
be  accepted  as  final  by  the  contending  parties.  The  report  was 
signed  by  Parsons  and  Moeller  only.  Snook  made  no  dissenting 
or  minority  report. 

The  purpose  for  which  Parsons  was  named  is  expressly 
stated  to  be  **the  locating  of  the  lines"  and  the  ''boundaries  be- 
tween the  respective  parcels  of  land  herein  referred  to."  In  sc 
doing,  he  was  directed  to  procure  the  government  field  notes, 
so  far  as  necessary  to  determine  the  true  location  of  said  boun- 
dary line,  and  was  to  permit  the  parties  to  be  heard  in  per- 
son and  by  witnesses,  and  give  due  notice  to  the  parties  of  the 
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time  and  place  of  the  hearing.  It  is  then  specified  that  he 
* '  shall  take  into  consideration  all  of  the  stones  and  corner  mark- 
ings to  which  his  attention  may  be  called,  •  •  •  also,  previ- 
ous surveys,  fences,  and  other  facts  which  may  have  a  bearing 
upon  the  true  location  of  said  boundaries,  and  may  do  such  other 
and  further  acts  as  in  his  judgment  may  be  required  for  the  pur- 
pose of  correctly,  equitably,  and  fairly  adjudicating  the  rights 
between  the  parties  hereto  with  reference  to  said  boundaries. 
Should  there  appear  to  be  either  an  excess  or  shortage  in  the 
lands  of  any  of  the  parties  hereto,  it  shall  be  apportioned  ac- 
cording to  law  in  locating  said  boundary  lines." 

We  have  repeated  these  provisions  of  the  agreement  be- 
cause of  the  strong  insistence  of  appellant's  counsel  that  Mr. 
Parsons  wholly  ignored  these  terms  in  making  his  survey. 

These  provisions,  so  far  as  they  relate  to  the  kind  and  char- 
acter of  evidence  the  surveyor  was  to  take  into  consideration, 
required  of  him  nothing  more  nor  less  than  he  was  bound  to 
obser\^e,  had  they  not  been  written  into  the  agreement;  nor  is 
there  anything  of  record  to  indicate  that  he  failed  to  observe 
each  of  them  to  the  letter.  True,  he  may  have  failed  to  give  the 
facts,  or  some  of  them,  that  weight  and  influence  to  which  they 
were  entitled,  or  may  have  given  them,  or  some  of  them,  more 
weight  and  influence  than  counsel  or  the  court  might  be  willing 
to  accord  them;  but  who  is  authorized  to  say  that  he  did  not 
honestly,  and  to  the  best  of  his  ability,  examine  into  and  con- 
sider every  item  of  the  evidence?  Counsel  may  have  believed, 
and  evidently  still  believes,  that  an  examination  and  survey  such 
as  the  submission  called  for  would  result  in  a  finding  for  his 
client;  but  surely,  the  surveyor  was  under  neither  legal  nor 
moral  obligation  to  reach  such  conclusions,  unless  it  expressed 
his  own  honest  judgment. 

That  the  argument  for  appellant  is  built  upon  a  mistaken 
foundation  is  demonstrated  in  the  final  declaration  that : 

*' Parsons  was  to  do  two  things  at  least,  if  he  followed  the 
agreement:  First,  he  was  to  locate  the  true  line,  and  for  this 
purpose  he  was  to  secure  and  follow  the  government  field  notes ; 
and  second,  if  there  should  be  an  excess  or  shortage  in  the  lands 
of  any  of  the  parties,  he  was  to  apportion  it  according  to  law.'' 

Taking  up  the  first  proposition,  counsel  misapprehends  the 
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terms  of  the  agreement.  The  surveyor  was  not  to  ''follow  the 
government  field  notes/'  The  duty  imposed  upon  him  was  to 
''correctly  determine  the  true  location  of  the  boundary  line." 
In  doing  this,  he  was  to  give  due  attention  to  the  field  notes, 
but  he  was  also  to  give  due  consideration  to  all  the  other  evidence 
therein  referred  to,  and,  from  all  the  facts  so  developed,  includ- 
ing the  field  notes,  find  the  true  location  of  the  disputed  boun- 
dary. The  rule  of  law  applicable  to  such  a  situation  we  have 
already  discussed,  and  need  not  here  repeat  it. 

The  fact  that  the  location  of  the  quarter  corner,  as  fixed 
by  the  survey,  is  more  than  100  feet  north  of  the  point  where  a 
strict  adherence  to  the  field  notes  would  locate  it,  is  one  of  the 
legitimate  items  of  evidence  in  the  appellant's  favor,  and  we 
are  bound  to  assume  that  the  surveyor  and  the  trial  court  gave 
it  due  consideration;  but  we  are  persuaded  that  the  record  as 
a  whole,  lends  sufficient  support  to  their  conclusion.  We  shall 
not  stop  to  enumerate  all  the  numerous  facts  and  circumstances 
which  combine  to  sustain  the  report.  Some  of  them,  taken 
separately  and  of  themselves,  are  of  slight  significance;  but  as 
a  whole,  they  are  quite  persuasive.  We  are  disposed,  also,  to 
give  weight  to  the  judgment  of  the  trial  court,  whose  oppor- 
tunity to  observe  the  parties  and  witnesses  is  superior  to  our 
own. 

Finally,  the  objection  raised  that  the  report  does  not  under- 
take to  apportion  the  "excess  and  shortage"  of  the  lands  of 
the  parties  is  without  merit.  The  quarter  corner  having  been 
established  at  what  is  found  to  be  its  true  location,  there  is 
neither  excess  nor  shortage  to  apportion.  If  it  be  true,  as  it 
probably  is,  that  the  lines  radiating  from  this  quarter  corner 
divide  the  area  of  land  affected  thereby  into  unequal  parts,  it 
is  also  true  that  each  of  these  unequal  parts  has  neither  greater 
nor  less  acreage  than  it  would  have  had,  were  the  original  monu- 
ments of  the  original  survey  still  standing. 

If,  as  is  frequently  the  case,  it  happens  that,  by  reason  of 
errors  or  defects  in  the  original  survey,  a  section  has  been  un- 
equally divided,  and  the  purchaser  of  a  "quarter"  or  "forty" 
has  acquired  a  larger  acreage  than  has  his  neighbor,  who  buys 
another  quarter  or  forty  in  the  same  section,  there  is  neither 
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legal  nor  equitable  obligation  on  the  part  of  the  former  to  di- 
vide the  excess  with  the  latter. 

Taking  the  record  as  we  find  it,  we  discover  iio  material 
error  of  which  appellant  can  complain.  The  ruling  appealed 
from  is — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


L.  6.  Haydkn,  Guardian,  Appellee,  v.  George  Latch  et  al., 

Appellants. 

DEEDS:    Oancellfttion  Because  of  Dtirese — Evidence.    In  an  action  by  a 

1  wife  for  the  canceUation  of  her  deed  on  the  ground  of  coercion  by 
her  husband,  evidence  of  the  husband's  prior  brutal  treatment  of 
his  wife  may  be  material. 

DEEDS:      CaaceUation — ^Mental    Incompetency    and    Dnrees — Innocent 

2  Grantee.  When  it  is  made  to  appear  that  a  deed  was  executed  be- 
cause of  the  mental  incompetency  of  the  grantor,  and  of  duress  in- 
flicted upon  him,  it  is  incumbent  on  the  grantee,  in  order  to  avoid 
a  cancellation,  to  show  that  he  had  no  knowledge  of  such  incompe- 
tency and  duress. 

Appeal  from  Hardin  District  Court, — R.  M.  Wright,  Judge. 

May  6,  1921. 

Action  in  equity  to  cancel  contract  by  which  George  Latch 
and  his  wife,  Odessa,  undertook  to  sell  and  convey  land;  also, 
to  set  aside  and  cancel  deed  of  conveyance  by  Latch  and  wife 
to  Last,  and  held  in  escrow  by  the  defendant  bank.  Trial  to  the 
court,  and  decree  granting  the  relief  prayed.  Defendant  Last 
and  wife  appeal. — Affirmed. 

J.  L.  Cameron^  H.  A.  Huff,  and  C.  A.  Bryson,  for  appellants. 
Aymer  D.  Davis  and  Albert  Steinberg,  for  appellees. 

Weaver,  J. — The  plaintiff,  as  guardian  of  Odessa  Latch, 
alleges  that  his  ward  is  of  unsound  mind  and  incapable  of  trans- 
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acting  business;  that  her  husband  is  a  man  of  uncontrollable 
1.  DiBDs:  cancel-  temper,  who  has  subjected  his  wife  to  gross 
rfdSr^f"**  abuse,  assaulting  her  with  great  violence  and 
evidence.  compelling  hcr  by  cruel  beating  to  submit  to 

his  will;  that,  in  the  year  1914,  the  wife  was  adjudged  insane, 
and  committed  to  the  state  hospital  at  Independence,  from  which 
she  was  discharged  in  1916,  but  remained  in  a  weakened  and 
unsound  condition  of  mind,  and  was  still  in  such  condition 
when  the  contract  and  deed  now  sought  to  be  set  aside  were 
executed.  Plaintiff  further  alleges  that,  in  December,  1918, 
Latch  desired  to  sell  and  dispose  of  the  land — about  38  acres — 
on  which  the  family  lived,  and  thus  deprive  them  of  home  and 
homestead;  that  the  wife  objected,  and  refused  to  join  in  such 
conveyance,  whereupon  Latch  flew  into  a  passion  and  threat- 
ened the  life  of  his  wife ;  and  that,  acting  under  duress  and  fear 
so  exercised  upon  her,  she  signed  the  contract  and  deed  to  con- 
vey the  property  to  the  defendant  Herman  Last.  Based  upon 
these  allegations,  the  plaintiff,  as  guardian  of  the  said  Odessa 
Latch,  prays  a  decree  declaring  said  instruments  void,  and  re- 
storing his  said  ward  to  all  her  rights  in  such  property,  the 
same  as  if  such  instruments  never  had  been  made. 

Since  this  action  was  begun,  the  defendant  George  Latch 
has  also  been  adjudicated  insane,  and  answers  by  C.  A.  Bryson, 
guardian  ad  litem,  who,  after  denying  *'all  the  allegations  of  the 
petition  detrimental  to  the  interests'*  of  his  ward,  further  al- 
leges that  such  interests  will  be  best  promoted  by  sustaining  the 
validity  of  the  contract  and  deed. 

Plaintiff's  petition  was  filed  January  30,  1919,  and  on  Feb- 
ruary 12,  1919,  the  defendant  Herman  Last  and  wife  appeared 
thereto  and  filed  a  pleading  or  answer,  alleging  that : 

**They  are  willing  to  proceed  with  the  contract  or  to  aban- 
don it,  in  accordance  with  the  ruling  of  the  court;  however, 
they  do  not  make  any  issue  with  respect  to  the  competency  of 
said  Odessa  Latch,  or  as  to  whether  or  not  any  duress  was  used 
upon  her;  that  they  respectfully  disclaim  interest  in  the  main 
controversy  in  this  case.  Wherefore  they  ask  to  be  relieved 
from  any  costs  incurred  in  the  action,  and  that  any  relief  herein 
be  made  contingent  upon  the  return  to  Herman  Last  and  Mrs. 
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Last  of  the  payment  of  $500  made  by  them,  and  restoring  to 
them  the  sum  of  $10  paid  for  abstract  of  said  premises. ' ' 

Thereafter,  on  September  3,  1919,  the  said  defendants  filed 
an  amended  and  substituted  answer,  denying  that  Odessa  Latch 
was  of  weak  or  unsound  mind  after  her  discharge  from  the  state 
hospital,  and  alleging  that  the  execution  of  the  contract  and 
deed  was  her  own  voluntary  act. 

On  trial  to  the  court,  the  testimony  having  been  concluded, 
plaintiff  filed  an  amendment  to  the  petition,  tendering  to  de- 
fendants a  return,  with  interest,  of  the  instalhnent  of  $500  paid 
by  defendants  upon  the  contract  of  purchase,  also  tendering  to 
defendants  '^  every  and  all  things  necessary,  just,  and  equitable 
in  the  premises, ' '  and  praying  th^t,  if  the  issues  be  found  in 
his  favor,  the  court  may  enter  **such  decree  as  will  be  equitable 
and  just  in  the  protection  of  the  rights  of  all  parties."  Trial 
was  had  to  the  court,  which  found  the  equities  to  be  with  the 
plaintiff,  and  entered  a  decree  accordingly.  . 

The  evidence  fully  sustains  the  allegations  of  the  petition  as 
to  the  long-continued  brutal  and  inhuman  treatment  of  Mrs. 
Latch  by  her  husband.  For  offenses  of  this  character,  he  had 
repeatedly  been  arrested  and  prosecuted,  and  had  served  one 
term  in  the  county  jail  and  another  in  the  state  penitentiary. 
It  also  appears  that  Mrs.  Latch  had  been  adjudicated  insane, 
and,  after  about  two  years'  restraint  in  the  state  hospital,  was 
discharged  therefrom.  Three  practicing  physicians  were  ex- 
amined as  witnesses.  Two  of  them  had  made  professional  visits 
at  the  woman's  home,  and  all  had  seen  and  examined  her  after 
alleged  assaults  and  beatings  inflicted  upon  her  by  the  husband, 
and  had  seen  the  wounds  and  bruises  upon  her  person,  and  all 
unite  in  expressing  the  opinion  that  she  was  of  unsound  mind. 
Upon  cross-examination,  the  physicians,  on  the  assumption  of 
the  truth  of  certain  hypotheses  stated  by  counsel,  answered  that 
they  would  say  that  the  party  was  sane.  She  herself  testifies, 
concerning  the  execution  of  the  contract  and  deed  in  question, 
that  her  husband,  desiring  to  sell  the  land,  took  her  to  an  attor- 
ney's  office  in  town,  where  she  was  shown  a  contract  or  contracts 
for  such  sale;  but  that  she  refused  to  afSx  her  signature.  On 
returning  home,  she  says  her  husband  beat  her  with  his  fists, 
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and  demanded  to  know  if  she  was  going  to  sign  the  papers;  and 
when  she  said  she  did  not  want  to  do  it,  he  told  her  she  ''would 
get  a  killing;"  and  she  finally  told  him  she  would  do  it;  and  on 
the  next  day,  she  went  to  the  attorney's  office  with  him  and 
signed  the  instruments,  which  act  she  explains  by  saying,  ''I 
thought  I  might  get  another  beating  if  I  didn't."  The  young 
son  of  the  parties,  who  was  at  the  house  on  the  night  in  question, 
corroborates  the  story  of  his  mother  as  to  the  beating  and  the 
threats.  The  defendant  George  Latch  did  not  testify  as  a  wit- 
ness on  the  trial,  owing,  we  assume,  to  the  fact  that  he  himself 
had  but  recently  been  committed  to  the  hospital  for  the  insane. 
On  the  part  of  defendants,  several  of  Mrs.  Latch's  neigh- 
bors and  acquaintances  testified  to  their  opinion  that  slie  was 
of  sound  mind  at  the  time  the  papers  were  made.  It  was  shown, 
also,  that  a  mortgage  had  been  foreclosed  upon  the  premises, 
and  the  advertised  sheriff's  sale  was  close  at  hand;  and  there 
was  competent  evidence  tending  to  show  that  the  contract  price 
of  $175  per  acre  was  the  reasQnable  value  of  the  property, 
though,  according  to  other  witnesses,  it  was  worth  more.  There 
is  still  other  evidence  haying  a  tendency  to  show  that  the  woman 
discussed  the  terms  of  the  proposed  sale,  and  made  objections 
to  some  of  its  provisions  in  a  manner  consistent  with  soundness 
of  mind;  but  we  are  impressed  with  the  belief  that  the  record, 
as  a  whole,  justifies  the  conclusion  of  the  trial  court,  both  as  to 
her  mental  unsoundness  and  the  alleged  coercion  and  duress  to 
which  she  was  subjected.  We  cannot  accede  to  the  argument  of 
appellant's  counsel  that  the  evidence  as  to  the  wife's  treatment 
by  her  husband  prior  to  this  transaction  is  wholly  immaterial. 
The  practically  undisputed  proof  that,  for  years,  the  woman  had 
been  the  victim  of  cruel  beatings  and  buffetings  at  the  hands 
of  her  husband,  had  a  direct  tendency  to  show  her  subjection 
to  his  tyrannical  domination,  and  lends  probability  to  the  truth 
of  her  story  that  this  act  on  her  part  was  the  product  of  coercion 
and  duress.  It  is  also  not  without  legitimate  bearing  upon  the 
question  of  her  mental  soundness. 

It  is  also  urged  that,  even  if  the  alleged  mental  unsound- 

2.  DBSD8:  cancel-     ncss  and  cocrciou  be  proven  or  admitted,  the 

iScom)«tency .      contract  and  deed  were,  at  most,  voidable,  and 

nocent^grsntee.     uot  void ;  and  that,  as  Last  was  an  innocent 


May,  1921]  Hayden  v.  Latch.  473 

purchaser,  without  notice  of  the  wrong,  the  contract  and  deed 
should  be  permitted  to  stand. 

While  it  is  true  that  title  of  a  vendee  or  grantee  with- 
out notice  will  not  ordinarily  be  set  aside  on  the  mere 
ground  that  his  grantor  was  not  of  sound  mind,  and  it  is 
also  true  that  there  is  authority  for  the  proposition  that  coercion 
or  duress  of  a  grantor  will  not  necessarily  avoid  his  deed  to  a 
grantee  without  notice,  there  is  no  such  thing  as  an  '^  innocent 
holder"  of  land,  in  the  sense  in  which  that  term  is  used  in  the 
law  of  commercial  paper ;  and,  if  it  be  clearly  shown  that  the 
execution  of  a  conveyance  has  been  wrongfully  obtained,  the 
burden  is  upon  him  who  claims  title  by  or  through  such  convey- 
ance to  show  that  he  took  it  without  notice  of  the  defect.  Now, 
notwithstanding  the  repeated  statement  in  argument  that  Last 
had  no  notice  or  knowledge  of  either  the  plaintiff's  mental  un- 
soundness or  of  any  duress  exercised  over  her,  the  appellant, 
as  a  witness,  does  not  so  testify,  nor  does  he  seem  to  have  been 
interrogated  on  that  subject.  Moreover,  it  is  to  be  remembered 
that,  in  this  case,  the  contract  of  sale  was,  and  still  is,  executory. 
No  title  has  yet  vested  in  the  purchaser,  and  the  decree  may 
readily  be  framed  to  restore  the  parties  to  their  stcUiis  quo. 
Though  not,  in  form,  an  affirmative  demand  for  specific  per- 
formance, the  defense  put  forth  partakes  of  that  nature,  and  its 
denial  is  within  the  court's  discretion. 

Considerable  discussion  has  been  directed  by  counsel  to 
the  matter  of  the  "answer"  filed  by  appellants  on  February 
12,  1919.  Appellee  insists  that  it  is  to  be  treated  as  a  disclaimer 
by  the  defendants,  and  a  sufficient  reason  for  denying  them  any 
relief;  while  appellants  say  it  is  an  ** answer."  To  our  mind, 
the  label  to  be  placed  upon  it  is  not  very  material.  Whatever 
may  be  its  true  name,  it  is  a  declaration  to  the  court  of  defend- 
ant's  entire  indifference  whether  the  contract  and  deed  shall 
be  set  aside  or  sustained,  and  they  neither  affirm  nor  deny  the 
plaintiff's  mental  competency,  nor  affirm  nor  deny  her  allega- 
tion of  duress.  Then  follows  the  declaration  that  they  *' dis- 
claim interest  in  the  main  controversy  in  this  case."  Where- 
upon, they  **ask  to  be  relieved  from  any  costs  incurred  in  the 
action,"  and  that  any  relief  herein  be  made  contingent  upon 
the  return  to  them  of  their  advance  payment  of  $500  and  $10 
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paid  for  abstract.  It  very  evidently  means  that  they  ** don't 
want  to  fight,"  and  wish  to  be  excused  therefrom,  without  lia- 
bility for  costs.  What  they  mean  by  **main  controversy"  is 
hardly  open  to  doubt.  There  is  but  one  main  controversy,  and 
that  is  the  validity  or  invalidity  of  the  contract  and  deed,  and 
in  that  they  expressly  ^'disclaim  interest."*  Taking  the  pleading 
as  a  whole,  it  seems  quite  clear  that  its  purpose  was  simply  to 
maintain  a  position  which  would  enable  defendants  to  insure 
a  return  of  their  advance  payment  upon  the  contract,  without 
assuming  the  burden  and  cost  of  litigating  the  question  of  the 
alleged  mental  unsoundness  and  duress  of  the  plaintiff.  Even 
if  called  a  waiver  or  disclaimer,  we  are  not  disposed  to  say  that 
it  was  irrevocable.  The  substituted  answer  later  filed  appears 
to  have  been  treated  below  as  presenting  the  issues  actually 
tried,  and  it  will  be  so  treated  here. 

We  shall  not  further  pursue  the  discussion  of  the  testimony. 
There  is  much  to  which  we  have  not  specially  referred,  having 
more  or  less  bearing  in  support  of  the  claims  advanced  by  the 
respective  parties;  but,  upon  the  entire  record,  we  think  the 
preponderance  is  with  the  plaintiff.  Such  also  appears  to  have 
been  the  judgment  of  the  trial  court,  which  had  the  advantage 
of  the  personal  presence  of  the  witnesses  on  the  trial.  We  find 
no  reason  for  disturbing  the  decree  appealed  from,  and  it  h 
Affirmed, 

Evans,  C.  J.,  Prbston  and  De  Grapp,  JJ.,  concur. 


Margaret  Morrison,  Appellant,  v.  Bridget  A.  McLaughlin 

et  al..  Appellees. 

WILLS:     Mental   Oompetency  and  Undue  Znflnenee — Jury  Question. 

1  Testimony  which  would  sustain  a  verdict  of  mental  incompetency 
or  a  charge  of  undue  influence  necessarily  carries  the  issue  to  the 
jury. 

EVIBENOE:     Examination  of  Experts — ^Right  to  Frame  Hsrpothetical 

2  Question  Without  Interruption.  Counsel,  in  stating  a  hypothetical 
question  bearing  on  the  mental  competency  of  a  testator,  has  a 
right  to  frame  it,  without  confusing  interruption,  in  accordance 
with  his  own  view  of  the  law  and  facts. 
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WIIJiB:     TeBtftmentary  Oapadty— NoneKpert  on  Mental  Oompatancy. 

3     Nonexperts   may,   on   a  proper   showing   of  acquaintance   and   ob- 
servation, give  an  opinion  as  to  the  mental  soundness  of  a  testator. 

Appeal  from  Dubuque  District  Court.-^D,  E.  Maquire,  Judge. 

May  6,  1921. 

James  F.  McLaughlin,  a  resident  of  Dubuque,  Iowa,  died, 
July  24,  1916.  After  his  death,  a  written  instrument,  purport- 
ing to  be  his  last  will  and  testament,  was  admitted  to  probate. 
Thereafter,  in  September,  1918,  the  plaintiff,  a  sister  and  heir 
of  the  deceased's,  brought  this  action  at  law,  to  contest  the 
validity  of  the  will  on  the  alleged  ground  that,  at  the  date  thereof, 
the  testator  was  mentally  incompetent  to  make  a  valid  will,  and 
that  the  same  was  procured  to  be  made  by  undue  influence 
exercised  over  him  by  another  sister,  Bridget  McLaughlin,  a 
chief  beneficiary  of  the  instrument.  There  was  a  trial  of  the 
issues  to  a  jury.  At  the  close  of  the  testimony,  the  court  sus- 
tained the  defendants'  motion  for  a  directed  verdict  in  their 
favor,  sustaining  the  validity  of  the  will,  and  judgment  was  en- 
tered accordingly.     Plaintiff  appeals. — Reversed, 

Hugh  Stuart  and  Matthew  J.  O'Brien,  for  appellant. 
Nelson,  Duffy  &  Nelson,  for  appellees. 

Weaver,  J. — The  deceased  was  an  unmarried  man.  He  died 
at  the  age  of  57  years,  leaving  as  his  heirs  at  law  his  mother, 
brother,  and  sisters.  The  mother  has  since  died,  intestate.  His 
death  was  caused  by  a  cancer  which  developed  on  his  face  in 
1915,  and  slowly  increased  in  malignancy  until  its  fatal  ter- 
mination. In  April,  1916,  he  went  to  the  home  of  his  sister 
Bridget,  in  Chicago,  Illinois,  where  he  received  treatment,  care, 
and  nursing  during  the  final  two  or  three  months  of  his  life. 
Another  sister,  Margaret,  who  is  plaintiff  herein,  was  then  liv- 
ing in  Chicago,  and  assisted  to  some  extent  in  waiting  upon  the 
sick  man. 

The  will  in  controversy  was  executed  at  the  home  of  Bridget 
on  July  12,  1916,  and  the  mental  and  physical  condition  of  the 
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testator  at  that  time  and  the  circumstances  attending  the  mak- 
ing and  execution  of  the  writing  are  the  principal  subjects  of 
dispute  in  the  testimony. 

I.     The  verdict  having  been  directed  by  the  court,  we  have 

first  to  inquire  whether,  giving  plaintiff  the  benefit  of  the  most 

1.  Wills:  mental      favorablc   interpretation   which   the   testimony 

SSuf influenoe:    ^^'^^^  reasonably  bear,  she  was  entitled  to  go  to 

jury  queetion.       ^j^g  j^^j-y  upon  the  alleged  mental  unsoundness 

of  the  testator  or  the  alleged  exercise  of  undue  influence  over  the 
testator  in  the  procurement  of  .the  will. 

We  have  no  hesitation  in  answering  this  question  in  the  af- 
firmative in  both  respects.  If  plaintiff's  witnesses  are  to  be  be- 
lieved, the  condition  of  the  testator  during  the  last  month  of  his 
life,  both  before  and  after  the  making  of  the  will,  was  marked  by 
a  degree  of  stupor  or  coma.  The  doctor  attending  upon  him  says 
that  the  cancer  had  so  extended  as  to  involve  the  man's  eye 
and  ear,  and,  in  the  opinion  of  the  witness,  had  eaten  its  way 
to  the  brain ;  and  that  deceased  suffered  intense  pain.  We  quote 
from  the  doctor's  testimony,  as  follows: 

**0n  the  day  the  will  was  drawn,  his  mind  was  not  clear. 
I  observed  him  to  be  in  a  state  of  coma  on  that  day.  On  the 
morning  before  the  will  was  made,  I  was  there,  and  he  was  in 
a  semiconscious  condition;  part  of  the  time  he  would  rouse  up, 
and  then  go  back  into  a  stupor.  In  two  or  three  minutes,  he 
would  wake  up,  if  you  would  shake  him,  and  go  back  and  shut 
his  eyes.    He  was  that  yjay  the  day  the  will  was  drawn." 

There  is  much  testimony  which  to  some  degree  corroborates 
the  physician.  The  doctor  further  testifies  that  Bridget  soli- 
cited him  to  persuade  the  testator  to  make  a  will  in  her  favor, 
saying  that  the  estate  was  small,  only  a  few  hundred  dollars. 
The  witness  says  that,  upon  her  request,  he  did  suggest  to  de- 
ceased that  he  make  a  will,  but  deceased  at  first  refused, — 
** didn't  want  to  be  bothered  with  it."  Later,  Bridget  broached 
the  matter  to  the  doctor  again,  saying  that  she  had  trouble  with 
her  sister  (plaintiff  herein),  and  ** didn't  want  anything  left 
her  in  the  will."  According  to  the  doctor,  he  did  again  urge 
the  deceased  to  make  a  will  in  favor  of  the  appellees,  and  finally 
induced  him  to  consent.  Bridget  then  requested  the  doctor  to 
send  a  lawyer  to  draft  the  wiU.    This  was  done.    The  lawyer, 
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a  witness,  after  answering  inquiries  as  to  the  circumstance^  at- 
tending the  making  of  the  paper,  refused  to  express  any  opinion 
whether  the  man  was  able  to  remember  his  property  and  appre- 
ciate its  extent  and  know  what  he  wished  to  do  with  it.  A 
neighbor,  who  called  on  the  sick  man  on  the  day  the  will  was 
made,  and  very  soon  after  it  was  done,  says  the  deceased  **lay 
there  in  stupor;  was  unconscious/'  The  only  expert  witness  in 
the  case,  a  practicing  physician,  of  Dubuque,  answering  the 
plaintiff's  hypothetical  question,  expressed  the  opinion  that  the 
deceased  was  of  unsound  mind.  It  is  unnecessary  for  us  to 
pursue  this  aspect  of  the  case  any  further  at  this  time.  We  do 
not  say  that  the  alleged  mental  unsoundness  and  alleged  undue 
influence,  or  either  of  these  allegations,  have  been  established; 
but  we  do  hold  that,  if  these  issues  had  been  submitted  to  the 
jury,  and  a  verdict  thereon  returned  in  plaintiff's  favor,  the 
court  would  not  be  warranted  in  setting  it  aside,  as  being  with- 
out sufficient  support  in  the  evidence.  That  is  as  far  as  the 
court  can  go.  The  credit  to  be  given  the  several  witnesses  and 
the  weight  and  influence  to  be  accorded  to  their  testimony  are 
for  the  jury  alone. 

II.  The  manner  and  method  pursued  in  the  introduction  of 
the  testimony  are  not  to  be  commended.  N.early  every  page  of  the 
record  of  the  trial  is  marred  by  a  multitude  of  objections,  many 

being  of  a  trivial  and  inconsequential  character, 
'  amiuatioBof        Serving  rather  to  confuse  both  court  and  jury 

cxDCTts  *  Tiflrht  to 

frame  hjnpothet-    than  to  dcvclop  the  truth.    We  will  extend  the 

ical  question  .     .  ,  j.    •       .t_       •      i*  i»    . i  •  •.•    • 

without  intemip-  opuiion  to  sustaiu  the  justicc  of  this  criticism 

by  citing  but  one  of  the  many  instances  found 
in  the  abstract.  We  refer  to  the  record  of  the  attempt  of  the 
plaintiff  to  examine  her  expert  mtness,  Dr.  Palen.  Having 
produced  the  witness  and  shown  his  qualification  to  testify, 
counsel  undertook  to  propound  to  him  a  hypothetical  question, 
the  matter  in  which  would  fill  not  more  than  a  single  printed 
page,  or  less.  Before  it  was  completely  stated,  it  was  interrupted 
by  counsel  on  the  other  side,  and  a  prolonged  discussion  took 
place  between  the  several  counsel  and  the  cpurt  and  the  witness. 
The  examining  counsel  was  then  set  back,  and  once  more  under- 
took to  frame  his  question,  when,  in  the  middle  of  a  sentence,  he 
was  interrupted  by  the  court,  and  another  colloquy  between 
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court,  witness,  and  counsel  on  both  sides  ensued,  with  the  result 
that  the  questioner  was  compelled  to  begin  once  more,  only  to 
be  interrupted  and  blocked  again  by  an  objection  that  the  in- 
quiry was  not  properly  framed,  because  it  omitted  something 
which  the  other  side  insisted  should  be  included  in  the  statement, 
or  contained  something  not  justified  by  the  record.  Again  and 
again  the  questioner  returned  to  the  charge,  only  to  be  stopped 
and  once  more  put  to  his  paces  around  the  circle.  The  story 
of  this  attempt  to  state  what  is,  in  effect,  a  simple  question,  to  be 
answered  in  a  single  sentence,  fills  some  14  printed  pages,  show- 
ing nearly  or  quite  as  many  vain  attempts  to  get  his  hypothesis 
through  the  barrage.  Finally,  listening  to  the  protests  of  plain- 
tiff's counsel  against  the  constant  interruptions  by  opposing 
counsel,  the  court  responded : 

**Very  well,  I  will  allow  you  to  form  your  questions,  and  I 
will  sustain  the  objections  if  I  remain  here  until  tomorrow  morn- 
ing; and  you  may  take  your  exceptions  to  the  remarks  of  the 
court. ' ' 

The  trial  court  is,  of  course,  without  power  to  deprive  coun- 
sel of  their  right  to  make  a  record  by  proper  objections  and 
exceptions ;  but  the  exercise  of  that  right  is  subject  to  reasonable 
regulation.  In  the  examination  of  an  expert  witness,  we  think 
it  is  the  general,  and  certainly  the  most  orderly,  practice  to 
permit  the  questioner  to  frame  it  to  suit  himself,  putting  into 
it  such  assumed  facts  as  he  believes  are  justified  by  the  evidence. 
It  is  not  within  the  privilege  -of  opposing  counsel  to  interrupt  the 
questioner,  and  compel  him  to  amend  his  interrogatory  by  add- 
ing thereto  or  taking  therefrom  some  element  or  statement  of 
fact  which  the  objector  insists  is  necessary  to  a  complete  hypothe- 
sis. In  re  Will  of  Bever,  93  Iowa  576 ;  Brooks  v.  City  of  Sioux 
City,  114  Iowa  641. 

If  the  questioner  omits  from  his  hypothesis  a  material 
element  of  fact,  or  includes  therein  a  material  fact  of  which 
there  is  no  proof,  he  incurs  the  peril  of  hearing  the  court  in- 
struct the  jury  that  expert  evidence  based  upon  an  untrue  or 
incorrect  hypothesis  is  without  value,  and  should  be  disregarded. 
We  are  not  to  be  understood,  however,  as  holding  that  a  hypo- 
thetical question  is  not  subject  to  proper  objection;  but  counsel 
should  be  allowed  to  frame  it  according  to  his  own  view  of  the 
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fact  and  the  law,  without  interruption,  and  objection  withheld 
until  the  question  is  fully  stated. 

III.  Several  nonexpert  witnesses  were  produced  by  the 
plaintiff,  who  testified  to  their  acquaintance  with  the  testator 
and  to  their  personal  observation  of  his  decline  during  the  last 

months  of  his  life.     These  witnesses  were  sev- 

3.  WiLiig:  testamea-  ,,  i      j     .  xi     •  •    •  •    i.» 

tary  capacity:       erally   asKcd  to  cxprcss   their   opinion   of  his 

nondzpert  on  .    «  i  i        •         .  i     •  •  i 

mental  compe-      mental  souuducss,  basing  their  answers  upon  the 

matters  to  which  they  had  testified.  In  each 
case,  Ihe  defendant's  objections  to  the  testimony  were  sustained, 
and  the  answers  excluded.  The  exclusion  of  this  testimony  was 
error.  The  admissibility  of  nonexpert  testimony  as  to  mental 
soundness,  when  based  on  facts  and  circumstances  stated  by  the 
witness,  is  well  settled.  Kostelecky  v.  Scherhart,  99  Iowa  120; 
In  re  Will  of  Norman,  72  Iowa  84. 

The  foregoing  suflBciently  indicates  the  necessity  for  a  new 
trial,  and  the  judgment  appealed  from  is  reversed,  and  cause 
remanded  to  the  trial  court. — Reversed. 

Evans,  C.  J.,  Preston,  Stevens,  and  De  Graff,  JJ.,  concur. 


C.  P.  Ohlson,  Administrator,  Appellant,  v.  Sac  County  Farm- 
ers' Mutual  Fire  Insurance  Association,  Appellee. 

EVIDENCE:     Presnniptloxui — Force  and  Effect  of  Presiimptlon.     It  is 

1  not  error,  in  a  civil  case,  for  the  court  to  refuse  to  instruct  that,  on 
an  issue  involving  the  commission  of  crime,  ''a  natural  presumption 
of  innocence  exists,"  and  that  such  presumption  ''has  the  force 
of  affirmative  evidence.'' 

BVIDENOE:     Weight  and  Sufficiency — Oirctunstantial  Evidence.     An 

2  allegation  of  fact  may  not  be  said  to  be  proven  by  circumstantial 
evidence,  unless  the  circumstances  relied  on  are  of  such  a  nature 
and  are  so  related  that  such  fact  is  the  only  conclusion  that  can  be 
fairly  drawn  from  such  circumstances.  Applied  on  the  issue  whether 
an  insured  had  willfully  burned  the  insured  property. 

Appeal  from  Sac  District  Court. — M.  E.  Hutchison,  Judge. 

May  6,  1921. 
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Action  at  law  to  recover  the  insurance  upon  certain  build- 
ings destroyed  by  fire.  That  the  property  was,  in  fact,  insured 
by  a  policy  issued  by  the  defendant  association  is  admitted,  and 
the  single  defense  offered  by  said  association  is  the  aflSrmative 
allegation  that  the  fire  which  consumed  the  insured  property  was 
designedly  set  by  the  plaintiff's  intestate.  There  was  a  verdict 
for  defendant,  and  plaintiff  appeals. — Reversed. 

W.  A.  Helsell,  for  appellant. 

Malcolm  Curri^^,  FavUle  &  Whitney,  and  Robert  Healy,  for 
appellee. 

Weaver,  J. — Few  more  tragic  stories  find  their  way  into 
the  Law  Reports  than  is  embodied  in  the  brief  record  of  this 
cause.  Jacob  Neubauer  was  a  farmer  in  Sac  Connty.  His  name 
suggests  a  man  of  foreign  birth  or  lineage.  He  had  acquired 
a  farm  of  120  acres  of  land,  well  improved,  on  which  were  a 
dwelling  house,  barn,  machine  shed,  poultry  house,  hog  house, 
tool  house,  corncrib,  and  other  conveniences.  The  buildings 
were  in  good  condition,  and  the  house  well  furnished.  He  had 
an  automobile,  for  which  he  had  paid  $1,700,  and  farm  machin- 
ery in  considerable  profusion.  Before  the  fire,  he  had  been  of- 
fered $30,000  for  the  farm,  but  was  holding  out  for  a  price  of 
$32,000.  He  was  a  married  man,  with  a  family  of  wife  and  one 
child.  It  is  said,  and  is  probably  true,  that  he  was  addicted  to 
drink;  and  it  appears  that,  from  this  or  some  other  cause,  the 
relations  between  himself  and  wife  were  not  harmonious,  and 
that,  sometime  during  the  summer  of  1915,  the  wife  instituted 
proceedings  for  divorce.  The  parties  were  represented  by  coun- 
sel, through  whom  an  agreement  was  made  for  adjustment  of 
property  rights,  in  the  event  that  a  divorce  was  granted.  The 
stipulation  bears  date  of  September  8,  1915,  and  by  its  terms 
the  husband  agreed  to  pay  his  wife  the  sum  of  $13,500  alimony, 
in  full  of  all  her  claims  upon  him.  To  facilitate  and  secure  the 
payment  of  this  money,  the  parties  miited  in  executing  a  deed 
of  the  farm  to  blank  grantee,  and  deposited  it.  with  counsel. 
The  decree  of  divorce  was  granted,  the  property  settlement 
aflSrmed,  and  the  custody  of  the  only  child  given  to  the  wife. 
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On  the  same  day,  the  deceased  met  one  Bumquist,  the  man 
who  was  proposing  to  purchase  the  farm,  and  told  him  he  had 
settled  with  his  wife,  but  that  he  had  been  offered  $32,000  by 
another  buyer,  and  asked  Bumquist  if  he  would  pay  that  amount. 
Burnquist  refused,  but  told  him,  in  substance,  to  come  to  him 
when  he  got  the  best  obtainable  offer  from  others.  In  the  «arly 
morning  of  September  10th,  a  fire  destroyed  the  house  and  out- 
buildings on  the  Neubauer  farm,  together  with  practically  all 
their  contents.  Sometime  in  the  night  of  September  11th,  Neu- 
bauer drowned  himself  in  the  cistern  on  the  site* of  his  ruined 
home.  The  plaintiff  herein  was  appointed  administrator  of  the 
estate  of  the  deceased,  and  brought  this  action  to  recover  the  in- 
surance upon  the  burned  property.  This  action,  as  we  have  al- 
ready said,  was  defended  on  the  sole  ground  that  Neubauer  de- 
signedly set  the  fire  which  consumed  his  property.  On  trial 
to  a  jury,  this  defense  was  sustained,  and  verdict  was  returned 
for  defendant.    A  new  trial  was  denied,  and  plaintiff  appeals. 

The  argument  for  reversal  is  largely  devoted  to  two  proposi- 
tions :  First,  that  the  court  erred  in  refusing  a  requested  instruc- 
tion on  the  effect  to  be  given  to  a  presumption  of  the  innocence 
of  the  deceased  of  the  wrongful  act  attributed  to  him  by  the 
defense;  and  second,  that  the  verdict  is  without  suflScient  sup- 
port in  the  evidence.  It  is  to  these  assignments  of  error  that  we 
shall  confine  our  discussion. 

I.  The  instruction  asked  by  the  plaintiff  is  to  the  effect 
that,  if  Neubauer  designedly  burned  the  property,  such  act  would 
constitute  a  crime ;  and  that,  where  a  charge  of  that  kind  is  made, 
1.  evidbnob:  pre-  '^  natural  presumption  of  innocence  exists,'* 
Snd^Sect*  ir^  ^"^  ^^®  ^^^  ^^^  properly  consider  the  improb- 
preBumption.  ability  that  one  **will  commit  an  act  of  a  crim- 
inal nature."  The  court  was  also  requested  to  further  charge 
that  "a  presumption  has  the  force  of  aflSrmative  evidence,  and, 
unless  negatived  by  testimony  or  surrounding  facts  and  cir- 
cumstances of  the  case,  it  should  prevail.  The  weight,  however, 
to  be  given  a  presumption  when  considered  with  other  evidence  in 
the  case  is  a  matter  for  the  decision  of  the  jury." 

Counsel  on  either  side  have  gone  deeply  into  discussion 
of  the  law  with  respect  to  the  force  and  effect  of  presumptions 
in  the  trial  of  an  issue  of  fact.    We  deem  it  unnecessary,  in  this 
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case,  to  attempt  any  final  answer  to  this  more  or  less  vexed 
question,  upon  which  some  modem  law  writers  and  courts  have 
expended  (or  wasted)  a  vast  amount  of  learning,  without  shed- 
ding upon  it  any  appreciable  degree  of  light.  We  are  not  dis- 
posed, at  this  time,  to  go  the  length  insisted  upon  by  counsel  for 
appellee,  and  hold  that  a  presumption  is  never  **  evidence  of  any- 
thing.'^ We  have  often  held  otherwise.  But  it  does  not  follow 
that  our  rejection  of  such  broad  contention  requires  or  justifies 
us  in  holding  that  the  trial  court  erred  in  refusing  the  requested 
instruction  in  this  case.  It  is  not  always  advisable  or  permis- 
sible for  the  trial  court  to  instruct  a  jury  upon  abstract  legal 
principles.  To  do  so  tends  often  to  obscure  the  question  of  fact 
on  which  the  jury  is  to  pass,  and  thus  serves  to  mislead,  rather 
than  aid,  the  triers  of  fact  in  reaching  a  just  conclusion.  There 
are  presumptions  and  presumptions.  It  has  been  said  that  *  *  pre- 
sumptions, like  probabilities,  are  of  different  degrees  of 
strength.*'  Decker  v.  Somerset  M.  F,  Ins,  Co.,  66  Me.  406.  That 
the  rule  denying  the  force  of  evidence  to  presumption  is  not 
necessarily  of  universal  application  is  implied  in  the  holding 
quoted  by  appellee  from  our  case  of  State  v,  Linhoff,  121  Iowa 
632  (a  criminal  case),  that  the  refusal  of  an  instruction  some- 
what like  the  one  asked  in  the  present  instance  was  not  error. 
The  meat  of  the  ruling  there  found  is  in  the  language  **it  is 
enough  to  say  we  do  not  approve  of  the  doctrine  that  legal  pre- 
sumptions such  as  the  one  in  question  are  to  be  treated  as  evi- 
dence,'* thus  carefully  limiting  the  effect  of  the  decision  to  the 
class  or  kind  of  cases  of  which  the  one  then  being  considered 
was  an  example. 

The  case  of  Agnew  v.  United  States,  165  U.  S.  36,  often  cited 
as  having  overruled  the  decision  in  Coffin  v.  United  States, 
156  U.  S.  432,  is  not  authority  for  that  proposition.  The  most 
which  can  be  said  of  the  Agnnv  case,  so  far  as  it  relates  to  this 
particular  question,  is  that  it  holds  that,  the  trial  court  having 
already  fully  instructed  the  jury  that  ''the  defendant  is  pre- 
sumed to  be  innocent  of  all  the  charges  against  him  until  he  is 
found  guilty  by  the  evidence  submitted  to  you,  [and]  this  pre- 
sumption remains  with  the  defendant  until  such  time  in  the 
progress  of  the  case  that  you  are  satisfied  of  the  guilt  beyond 
a  reasonable  doubt,"  there  was  no  error  in  refusing  a  request 
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for  an  additional  instruction  such  as  was  given  in  the  Coffin 
case,  which  is,  in  substance,  the  instruction  requested  by  the 
defense  herein.  In  the  same  connection,  it  was  there  said  that 
the  instruction  asked  might  well  have  been  refused  **on  the 
ground  of  the  tendency  of  its  closing  sentence  to  mislead."  The 
closing  sentence  referred  to  reads : 

*  *  This  presumption  is  to  be  treated  by  you  as  evidence  giv- 
ing rise  to  resulting  proof  to  the  full  extent  of  its  legal  eflBcacy.*' 

There  can  be  no  doubt  that  this  sentence  emphasized  or  over- 
emphasized the  effect  of  the  presumption  as  evidence,  in  a  man- 
ner calculated  to  mislead;  but,  if  the  ** closing  sentence'*  so  criti- 
cised be  stricken  entirely  from  the  instruction  in  the  Coffin  case, 
there  is  still  left  in  it  the  definite  declaration  that  the  pre- 
sumption '*is  evidence  in  favor  of  the  accused.''  We  refer  to 
these  precedents  because  they  are  urged  upon  our  attention 
by  counsel  for  appellee  as  authority  for  their  contention  that  in 
no  case  can  a  legal  presumption  have  force  or  value  as  evidence. 

Upon  the  record  as  it  appears  in  this  case,  we  are  disposed 
to  hold  that  there  was  no  error  in  refusing  the  instruction 
offered  by  the  defense,  and  to  leave  the  further  question  of  the 
evidentiary  value  of  presumption  generally  for  consideration 
when  its  disposition  is  more  directly  demanded.  That  as  yet 
we  have  not  committed  ourselves  to  a  general  denial  of  the  pro- 
bative value  of  presumptions  under  all  circumstances,  see  Bixby 
V.  Carskadden,  55  Iowa  533;  Stephenson  v.  Bankers  Life  Assn,, 
108  Iowa  637,  641 ;  Stewart  v.  Iowa  Cent.  R.  Co.,  136  Iowa  182 ; 
Kordb  V,  Chicago,  B,  7.  &  P.  B.  Co.,  149  Iowa  718;  Dalton  v. 
Chicago,  B.  I.  &  P.  B,  Co.,  104  Iowa  26 ;  Connell  v.  Iowa  S.  T. 
M.  Assn.,  139  Iowa  444.  It  is  enough  for  the  present  that  we 
hold  that  the  court  did  not  err  in  refusing  the  plaintiff's  re- 
quest. 

II.  We  turn  now  to  the  inquiry  of  paramount  importance 
in  this  case.  Is  the  verdict  justified  by  the  evidence  produced 
on  the  trial?     We  have  carefully  read  and  reread  the  entire 

testimony  (which  is  brief),  and  are  compelled 
*  weight  and  to  say  that  the  finding  of  the  jury  is  without 

sufiftcifiiicv  * 

Gircumstantiai       any  Substantial  support.    Speaking  first  of  the 

evidence.  j*        j.        -j  'x  x     x*^       x  •        -fc.T 

direct  evidence,  no  witness  testifies  to  seeing  Neu- 
bauer  set  the  fire,  or  to  any  act  on  his  part  necessarily  ineonsis- 
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tent  with  his  entire  innocence.  The  evidence  relied  upon  by  the 
appellee  is  wholly  circumstantial,  and  in  our  judgment  falls 
far  short  of  the  requirement  of  the  established  rule  that,  even 
in  a  civil  action,  an  allegation  of  crime  cannot  be  said  to  have  been 
proved  by  circumstantial  evidence  unless  the  facts  relied  upon  are 
of  such  nature  and  are  so  related  to  each  other  that  it  is  the  only 
conclusion  that  can  fairly  or  reasonably  be  drawn  from  them. 
It  is  not  sufiBcient  that  they  be  merely  consistent  with  the  allega- 
tion. Asbach  v.  Chicago,  B.  &  Q,  B.  Co,,  74  Iowa  248 ;  Kennedy 
V.  Chicago  &  N,  W.  B.  Co,,  90  Iowa  754 ;  Neal  v.  Chicago,  B.  I.  <& 
P.  B,  Co.,  129  Iowa  5 ;  Klumb  v.  Iowa  S,  T,  M.  Assn,,  141  Iowa 
519,  523 ;  Johnson  v.  Corn  Prod.  Bef,  Co.,  157  Iowa  420. 

A  brief  description  of  the  location  of  the  burned  buildings 
will  be  of  assistance  in  applying  the  testimony.  The  house  faced 
north,  upon  an  east  and  west  highway.  Immediately  south  of 
the  house,  a  few  feet  removed,  was  a  smaller  building,  used  as 
a  summer  kitchen.  The  bam,  machine  shed,  and  poultry  house 
were  to  the  southeast.  The  corncrib  was  northeast  of  the  barn, 
and  the  tool  house  and  hog  house  were  directly  north  of  the  bam 
and  east  of  the  house,  together  making  up  a  cluster  of  buildings 
such  as  are  quite  common  on  Iowa  farms.  As  will  be  seen,  the 
general  direction  of  the  outbuildings  from  the  dwelling  was 
southeast  and  east.  On  the  morning  in  question,  the  wind  was 
blowing  from  the  southeast.  It  appears  without  dispute  that 
the  bam  was  the  first  building  destroyed.  Nearest  the  bam  in 
the  line  of  the  wind  was  the  machine  shed.  Next  in  order  in  that 
direction  was  the  summer  kitchen,  and  immediately  beyond  that 
was  the  dwelling.'  The  summer  kitchen,  being  a  small  structure, 
was  obscured  by  the  house  in  front  of  it  from  the  view  of  ob- 
servers on  the  highway  in  front,  until  the  observer  moved  some 
distance  eastward.  ,The  house  of  the  witness  Lasher,  herein- 
after named,  was  some  30  rods  west,  on  the  north  side  of  the  road. 
The  other  three  witnesses  for  the  defense,  George  Miller  and  his 
two  sons,  William  and  Frank,  lived  a  mile  to  the  north  and  west. 
On  the  morning  in  question,  the  Miller  boys  had  risen  early, 
before  it  was  yet  fairly  light,  preparatory  to  a  contemplated 
trip  from  home.  They  saw  the  appearance  of  a  fire  to  the  south- 
east, and  one  of  them,  going  to  the  top  of  the  house,  announced 
a  fire  at  Neubauer's.    They  called  up  their  father,  who,  in  turn. 
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gave  the  alarm  by  telephone  to  their  neighbors,  and,  hitching 
up  their  team,  drove  to  the  scene  of  the  fire.  Approaching 
from  the  west,  they  stopped  and  hitched  their  team  at  Lasher's. 
The  elder  Miller  and  William  went  on  to  Neubauer's,  while 
Lasher,  who  says  he  dressed  quickly  and  **slid  down  stairs/' 
joined  Frank,  and  they  followed  the  others  on  the  run.  These 
four  persons,  together  with  four  others,  hereinafter  named, 
who  testified  for  the  plaintiff,  appear  to  be  the  only  witnesses 
of  the  fire.  The  last-mentioned  four  did  not  arrive  quite  so 
early  as  the  others,  but  the  difference  in  time  could  not  have  been 
to  exceed  a  few  minutes.  As  to  time,  George  Miller  says  that, 
when  he  was  called  by  his  sons  and  was  telephoning  to  his  neigh- 
bors, he  noticed  the  time  to  be  20  minutes  to  4,  but  that  he  does 
not  know  the  exact  time  when  they  reached  Neubauer's.  The 
other  parties  say  they  arrived  at  the  fire  at  about  half  past  4. 
When  the  latter  arrived,  Neubauer  and  the  Miller  party  were 
all  standing  in  the  road  in  front  of  the  house. 

The  witnesses  differ  quite  materially  as  to  the  extent  of 
the  fire  at  the  time  of  their  arrival.  George  Miller  says,  with 
some  degree  of  positiveness,  that,  when  he  came,  the  barn  was 
the  only  building  burning,  and  was  **  practically  down"  at  the 
time.    William  Miller  says: 

**I  think  the  bam  was  the  only  building  burning.  There 
was  not  much  of  the  barn  left.  I  do  not  think  the  house  was  on 
fire." 

Later  in  his  testimony,  he  says  it  was  not  on  fire. 

On  the  other  hand,  Frank  says: 

**The  barn  was  on  fire  when  I  reached  there.  It  was  prac- 
tically burned.  The  machine  shed  and  hog  house  and  shop  were 
burning,  and  the  dwelling  house  was  just  beginning  to  burn. 
It  was  on  fire  on  the  east  side  of  the  kitchen." 

Lasher  testifies  that,  when  he  got  to  the  place : 

**  George  and  William  Miller  were  in  the  road  north  of  the 
house ;  the  barn  was  burned ;  the  machine  shed  was  on  fire  ;•  and 
smoke  and  fire  were  coming  out  of  the  east  windows  of  the 
house.  •  •  •  When  we  went  as  far  east  as  the  big  gate,  I  ob- 
served smoke  and  flames  coming  out  of  the  east  side  of  the  house. 
/  do  noi  know  about  the  summer  kitchen,  because  I  could  not  see 
that  from  the  east  gate." 
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On  the  testimony  of  these  four  witnesses  the  defense  relies, 
so  far  as  relates  to  their  observation  of  the  fire  itself.  Of  what 
they  have  to  say  regarding  the  acts  and  words  of  Neubauer  on 
that  occasion,  we  will  speak  a  little  farther  along. 

The  other  witnesses  who  were  on  the  ground  that  morning 
testify  as  follows :  Theodore  Neubauer,  stepson  of  the  deceased, 
says  he  was  there  at  4.45  A.  M.,  and  that,  when  he  arrived,  "the 
barn  was  burned,  as  was  also  the  machine  shed.  The  summer 
kitchen  was  burned  clear  to  the  ground.  The  house  itself  was 
pretty  well  burned,  but  was  still  standing  and  burning." 

Aimer  Alderson,  there  at  half  past  4,  says : 

**When  we  reached  the  place,  the  summer  kitchen  that  stood 
on  the  south  side  of  the  house  was  completely  "burned  down. 
The  house  itself  was  not  burned,  but  the  kitchen  part  was  pretty 
well  under  way.  The  barn  and  machine  shed  were  completely 
burned  down." 

Joseph  Alderson  says  that,  when  he  arrived,  at  about  half 
past  4,  the  Miller  party  and  Neubauer  were  standing  in  the  road 
in  front  of  the  house.  He  went  around  into  the  yard,  and  of  his 
observation  he  says : 

'*The  summer  kitchen,  when  I  got  there,  was  practically 
gone.  The  barn  was  all  gone,  and  the  machine  shed  was  all  gone. 
The  kitchen  part  of  the  house  was  pretty  well  gone.  The  fire  was 
clinibing  up  the  back  part  there.  The  kitchen  was  standing,  but 
pretty  well  eaten  into." 

William  Halboth,  who  arrived  with  the  Aldersons,  says 
that,  when  he  got  there,  the  Miller  party  and  Neubauer  were 
standing  in  front  of  the  house.  The  witness  **  walked  on  into 
the  property.  The  summer  kitchen  was  burned  to  the  ground; 
the  kitchen  to  the  house  I  would  call  about  half  gone;  and  the 
barn  and  machine  shed  were  all  burned.' ' 

The  foregoing  is  all  the  material  direct  evidence  of  the  dis- 
covery, course,  and  progress  of  the  fire.  There  is,  as  we  have 
said,  no  direct  evidence  of  its  origin. 

The  one  circumstance  chiefly  relied  upon  to  fasten  the  act 
upon  Neubauer  is  that  the  two  witnesses  first  arriving  on  the 
scene  say  they  saw  him  go  into  the  north  door  of  the  dwelling, 
before  the  house  was  on  fire,  and  that,  almost  immediately  there- 
after, the  flames  broke  out  through  the  east  windows.     Aside 


May,  1921]    Ohlson  v.  Sac  Co.  F.  M.  F.  Ins.  Assn.  487 

from  this  one  item  of  evidence,  the  circumstances  put  forward  as 
tending  to  show  the  guilt  of  the  deceased  are  so  trifling  or  so 
clearly  without  inculpatory  significance  that  their  array  in  ar- 
gument in  support  of  the  verdict  can  be  accounted  for  on  no 
theory  except  the  poverty  of  material  of  more  convincing  charac- 
ter. These  circumstances,  seriously  and  gravely  argued  as 
demonstrating  the  guilt  of  deceased,  are  that  he  had  the  oppor- 
tunity to  commit  the  act;  that  he  did  not  manifest  excitement 
or  nervousness  in  the  presence  of  the  witnesses ;  that  he  did  not 
cough  or  choke  like  one  coming  from  a  building  or  room  filled 
with  smoke ;  that  he  was  chewing  tobacco ;  that  he  was  followed 
by  two  dogs ;  that  he  had  his  hands  in  his  pockets ;  that  he  sat 
down  with  his  back  to  the  burning  building ;  that,  in  response  to 
a  question  by  Lasher  about  trying  to  save  some  of  the  furniture, 
he  said  the  house  was  full  of  fire  and  smoke,  and  he  didn't  want 
anybody  to  get  hurt;  that  his  horses  were  not  in  the  barn,  but 
out  in  the  pasture;  that,  seeing  Lasher  gazing  at  the  fire,  he 
asked,  ** Don't  you  like  to  look  at  that?"  and  when  Lasher  said 
**No,"  he  responded,  **Look  the  other  way;  that  is  the  way  I 
do." 

Eecurring  now  to  the  first  and  principal  fact  here  men- 
tioned, the  alleged  entrance  of  the  house  by  deceased  immediately 
before  the  witnesses  saw  the  fiames  break  through  the  windows. 
Surely,  there  can  be  no  sinister  significance  in  the  mere  fact 
that  deceased  saw  fit  to  enter  his  own  house,  which,  if  not  then 
burning,  stood  in  direct  line  of  the  fire  which  was  consuming 
his  other  buildings ;  and  if  it  be  true,  as  these  witnesses  say,  that 
the  flames  burst  from  the  east  window  of  the  kitchen  within  two 
minutes  after  he  entered  the  north  door  of  the  front  room,  does 
that  fact  warrant  the  inference  that  he  set  the  fire  1  On  the  con- 
trary, does  not  the^  fact  that  the  flames  had  reached  such  develop- 
ment as  to  break  through  the  window  (or  **east  wall,"  as 
some  of  them  say),  almost  simultaneously  with  his  entrance  into 
the  building,  demonstrate  to  a  reasonable  certainty  that  he  did 
not  set  the  fire?  Again,  the  evidence  as  a  whole  reasonably 
shows  that,  when  the  witnesses,  standing  in  front  of  the  house, 
say  that  the  building  was  not  on  fire,  they  were  mistaken,  and 
that  it  was  doubtless  on  fire  at  the  rear,  out  of  their  sight.  It 
is  shown,  without  dispute,  that,  immediately  south  of  the  dwell- 
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ing,  out  of  sight  from  those  immediately  in  front,  stood  a  small 
building,  a  summer  kitchen.  It  was  in  direct  line  with  the  wind 
from  the  burning  barn  and  machine  shed,  where  it  is  quite 
humanly  improbable  that  it  would  escape  destruction.  The 
witnesses  Aimer  Alderson,  Joseph  Alderson,  William  Halboth, 
and  Theodore  Neubauer,  who  arrived  on  the  ground  about  half 
past  4,  and  did  not  content  themselves  with  the  view  from  the 
road,  but  walked  on  into  the  property,  all  say  that  the  summer 
kitchen  was  burned  down.    Theodore  says : 

*  *  The  summer  kitchen  was  burned  clear  to  the  ground.  The 
house  itself  was  still  standing  and  burning." 

Aimer  Alderson  says  that  the  summer  kitchen  "was  com- 
pletely burned  down.  The  house  itself  was  not  burned,  but  the 
kitchen  was  pretty  well  under  way  when  we  got  there.  The  main 
part  was  not.  The  barn  and  machine  shed  were  completely 
burned  down.''    Joseph  Alderson  says: 

**The  summer  kitchen  was  practically  all  gone*;  the  kitchen 
part  of  the  house  was  pretty  well  gone.  The  fire  was  climbing 
up  the  back  part  there." 

And  Halboth  says: 

"The  summer  kitchen  was  burned  to  the  ground.  The 
kitchen  to  the  house  I  would  call  about  half  gone,  and  the  barn 
and  machine  shed  were  all  burned." 

Of  the  Miller  party.  Lasher  says : 

"  I  do  not  know  about  the  summer  kitchen,  because  I  could 
not  see  it  from  the  front  gate. ' ' 

George  Miller,  who  claims  to  have  noticed  that  it  was  not 
on  fire,  says : 

"I  could  not  see  this  summer  kitchen  until  I  got  east  of  the 
house,  walking  on  the  road." 

It  would  be  very  easy  for  those  standing  in  the  road  to  be 
mistaken  in  the  thought  that  the  house  was  not  on  fire,  while 
it  was,  in  fact,  making  its  way  into  the  south  side,  through  the 
openings  shown  to  exist  between  the  house  and  the  summer 
kitchen,  but  5  feet  distant.  The  light  of  a  fire  there  would,  in  its 
beginnings  at  least,  be  drowned  in  the  greater  light  from  the 
burning  barn  and  machine  shed  just  beyond,  and  not  be  noticed 
by  those  in  the  road  on  the  north  until  it  had  assumed  consider- 
able proportions. 
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Again,  it  will  be  remembered  that  the  fire  began  in  the  bam, 
and  had  been  in  progress  long  enough  to  attract  attention  of 
the  Millers,  a  mile  away,  and  long  enough  for  them  to  prepare 
their  team,  phone  to  their  neighbors,  and  drive  to  the  scene, 
where  they  found  the  bam  all  burned  ** except  the  big  timbers,'' 
and,  according  to  all  the  witnesses  except  George  Miller,  the  ma- 
chine shed  also  practically  destroyed ;  and  yet,  according  to  the 
theory  of  the  defense,  this  cunning,  scheming  man,  bent  on  se- 
cretly, destroying  his  own  property  for  some  inscrutable  purpose, 
having  started  the  fire  at  his  bam,  thus  lighting  a  signal  sure 
to  bring  in. a  crowd  of  witnesses,  waited  until  they  had  arrived, 
and  before  their  eyes  went  into  his  dwelling  and  there  applied 
the  torch,  to  complete  his  harvest  of  wreck  and  ruin.  Can  any 
reasonably  right-thinking  man  say  that  this  solution  of  the  con- 
troversy in  this  case  fairly  excludes  every  hypothesis  of  the  inno- 
cence of  the  deceased  of  the  charge  thus  made  against  him  ? 

If  there  be  any  rule  of  evidence  requiring  his  administrator 
to  advance  a  theory  to  explain  the  act  of  the  deceased  in  enter- 
ing his  own  house  imder  the  circumstances,  it  is  to  be  said  that 
the  witnesses  arriving  at  the  fire  found  the  man  but 'partly 
dressed,  being  in  his  shirt  sleeves,  and  wearing  a  pair  of  house 
slippers.  To  indicate  the  completeness  of  his  loss,  he  said  to  a 
witness  (referring  to  his  clothes),  '* These  are  all''  or  **this  is  all 
I  have  left."  Afterward,  he  said  to  Burnquist,  the  man  who 
bought- the  property,  that  he  didn't  even  save  his  vest  and  gold 
watch.  Burnquist  further  says  that,  soon  afterward,  in  clearing 
out  the  cellar  of  the  dwelling,  he  discovered  in  the  debris  left 
by  the  fire  the  ruins  of  the  watch.  Is  it  not  a  reasonable  sup- 
position or  hypothesis  that  he  went  into  the  house  to  rescue  his 
watch  and  vest  or  other  clothing?  Who  can  say  that  none  of 
all  the  easily  possible  legitimate  reasons  which  might  lead  or 
induce  him  to  make  a  last  entrance  into  the  house,  the  destruc- 
tion of  which  was  then  inevitable,  may  be  accepted,  and  that, 
upon  the  merest  guess,  the  most  uncharitable  conjecture  the 
jury  may  properly  find,  he  entered  there  bent  upon  the  perpe- 
tration of  a  felony  J 

So  far  as  appears,  this  man  had  not  the  slightest  motive  of 
profit  to  himself  or  vengeance  or  spite  upon  others  to  lead  him 
to  such  an  act.    It  is  admitted  of  record  that  the  property  was 
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not  over  insured,  and  that,  if  he  did  not  designedly  bnm  it,  his 
administrator  is  entitled  to  a  verdict  for  the  full  amount.  He 
was  offered  $30,000  for  the  farm  immediately  before  the  fire, 
and  was  demanding  $32,000.  On  the  day  after  the  fire,  he  sold 
it  for  $26,000.  The  insurance  was  but  $2,700.  Thus  it  will  be 
seen  that  he  had  nothing  to  gain  by  a  voluntary  destruction  of 
the  property.  On  the  contrary,  even  if  the  insurance  had  been 
paid,  the  amount  so  realized  would  be  very  much  less  than  he 
would  have  received,  had  the  fire  not  occurred.  It  is  s^id  for 
the  appellee  that  deceased  must  have  been  acting  to  spite  the 
wife  from  whom  he  had  just  been  divorced,  but  for  this  theory 
the  record  reveals  no  foundation.  The  divorce  was  already 
granted.  The  property  interests  of  the  parties  had  been  settled 
and  adjusted.  The  wife  no  longer  had  any  claim  upon  him  or 
upon  his  property.  How  it  was  possible  for  him  to  conceive 
the  idea  that,  by  turning  incendiary,  and  firing  his  home,  he  was 
punishing  a  person  who  neither  had  nor  asserted  a  claim  of  any 
kind  against  him  or  the  property,  is  not  suggested  by  counsel, 
and  is  altogether  too  fanciful  and  far-fetched  to  command  cred- 
ence. *  That  deceased  was  laboring  under  no  such  delusion  af' 
firmatively  appears  from  the  evidence  of  witnesses  present  at  the 
fire,  who  quote  him  as  saying  at  the  time  that  he  had  settled  with 
his  wife  **fair  and  square,"  and  that  the  loss  was  all  his  own. 
For  the  purposes  of  this  appeal,  it  must  be  taken  for  granted  that 
deceased  was  a  sane  man ;  and  a  sane  man  does  not  ordinarily  do 
a  deliberately  wrongful  act  without  some  motive ;  and  absence  of 
any  proof  of  motive,  in  a  chain  of  circumstantial  evidence  in 
support  of  such  charge  as  is  here  made,  is  a  fact  not  to  be  dis- 
regarded. 

There  are  still  other  fact  considerations  not  without  weight, 
tending  to  add  strength  to  the  conclusion  we  have  reached; 
but  we  think  it  is  unnecessary  to  pursue  the  recitation  further, 
except  to  say  that  the  conduct  of  the  deceased  on  the  day  follow- 
ing the  fire  shows  nothing  to  sustain  the  charge  that  his  loss  by 
the  fire  was  one  of  his  own  making.  As  we  have  before  said, 
there  had  been  a  negotiation  for  the  sale  of  the  farm  to  Bum- 
quist,  and  the  matter  was  still  pending  for  adjustment  of  the 
price,  Burnquist  offering  $30,000  and  Neubauer  asking  $32,000. 
After  the  fire  they  met,  and  Neubauer  said:    **I  suppose  you 
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do  not  want  the  place  now  that  everything  is  burned  f  Bum- 
quist  responded:  *'No,  I  do  not  want  it  at  the  figure  I  was  to 
pay/'  **Well,  then,"  said  Neubauer,  **will  you  buy  it  now, 
if  we  can  agree  f  Thereupon,  they  renewed  negotiation,  and 
the  sale  was  effected  at  $26,000,  or  $4,000  less  than  would  have 
been  realized,  but  for  the  fire.  On  the  night  following,  Neubauer 
committed  suicide.  It  is  difficult  to  account  for  the  result  of 
the  trial  below,  except  upon  the  theory  that  his  suicide  was  by 
the  jury  held  to  imply  some  sort  of  confession  of  the  wrong 
charged  against  him  in  this  case.  Of  course,  counsel  do  not  ad- 
vance any  such  theory,  and  it  can  be  given  no  weight  in  support 
of  the  verdict. 

It  may  be  true  that  Jacob  Neubauer 's  misfortunes  were,  to 
a  great  extent,  the  fruit  of  his  own  mistakes  and  his  own  faults. 
If,  in  his  domestic  relations,  he  failed  in  his  duty  to  his  wife 
and  child,  he  paid  a  grievous  penalty.  His  sins,  if  any,  in  this 
respect  are  such  as  have  ruined  the  happiness  of  thousands  of 
other  men  who  are  not  offenders  against  the  criminal  law,  men 
whose  characters  as  law-abiding  citizens  are  unimpeachable ;  and 
we  have  no  right  to  hold  him  guilty  of  an  offense  of  which  there 
is  no  tangible  evidence.  His  general  character  is  in  no  manner 
assailed  or  questioned,  and  the  fact  that  this  wifeless  husband, 
childless  father,  and  homeless  man  threw  up  his  hands  in  defeat 
before  the  onslaught  of  misfortune,  self -created  though  it  be, 
and  sought  ** surcease  of  sorrow"  in  a  suicide's  death,  amid  the 
ashes  of  the  home  to  the  building  of  which  he  had  given  his  life 
labor,  may  be  a  confession  of  inglorious  failure :  it  is  not  license 
to  brand  his  memory  with  the  stain  of  felonious  wrongdoing. 

This  conclusion  renders  further  consideration  of  matters 
discussed  in  argument  unnecessary.  For  the  reasons  stated  in 
the  last  paragraph  of  this  opinion,  the  judgment  below  is  re- 
versed, and  cause  remanded  for  new  trial. — Reversed, 

Evans,  C.  J.,  Preston,  Stevens,  and  De  Graff,  JJ.,  concur. 

Faville,  J.,  takes  no  part. 
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A.  H.  Allen,  Appellee,  v.  First  National  Bank  of  Rockpord, 

Appellant. 

JUDGMENT:     Effect  of  Recitals.     Eecitala  in  a  decree  to  the  effect 

1  that  the  defendant  has  been  duly  served  with  a  sufficient  notice 
carry  a  strong  presumption  of  correctness. 

JtJDGMENT:     Erroneous  Judgment  Not  Subject  to  OoJlateral  Attack. 

2  A  judgment,  though  erroneous,  is  conclusive  on  collateral  attack 
if  the  court  had  jurisdiction  of  the  party  and  subject-matter.  So 
held  where  the  original  notice  was  sufficient  except  in  regard  to 
crops  mentioned  in  the  decree. 

CHATTEL  MORTGAGES:    Estoppel  to  Assert.    A  holder  of  a  mortgage 

3  on  real  estate  and  on  the  crops  grown  thereon  who  institutes  fore- 
closure and  later  assigns  his  mortgage,  which  is  then  carried  to 
foreclosure  by  the  assignee,  may  not  thereafter  assert  against  a 
defendant  in  the  foreclosure  a  pre-existing  chattel  mortgage  on  said 
crops. 

Appeal  from  Floyd  District  Court. — C.  H.  Kelley,  Judge. 

December  31,  1920. 

Rehearing  Denied  May  10,  1921. 

The  plaintiff  charges  defendant  has  converted  described 
personal  property,  and  should  be  made  to  respond  to  plaintiff  in 
damages.  He  has  verdict  and  judgment  for  $2,508.79.  Defend- 
ant appeals. — Reversed. 

C  S.  Moore  and  F.  A  F.  M.  Linnell,  for  appellant. 
H,  J.  Fitzgerald  and  J.  C.  Camphell,  for  appellee. 

Salinger,  J. — I.  The  plaintiff  has  a  chattel  mortgage, 
made  to  him  by  W.  C.  Allen  and  Mary  E.  Allen  on  the  24th 
day  of  August,  1917.  It  secures  an  indebtedness  of  $4,000,  and 
covers  certain  described  live  stock  and  certain  crops  raised  by 
W.  C.  Allen  as  the  tenant  of  the  defendant  bank.    Plaintiff  al- 
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leges,  in  a  petition  in  which  the  appellant  and  others  are  made 
defendants,  that  the  defendant  bank  willfully  and  wrongfully 
seized  said  property,  caused  same  to  be  sold,  and  appropriated 
the  proceeds  of  the  sale  to  its  own  use;  that  said  property  is 
worth  $4,000;  and  that,  by  reason  of  the  foregoing  matters,  the 
defendant  is  indebted  to  plaintiff  in  that  sum,  with  interest  at 
6  per  cent  from  the  first  day  of  November,  1917. 

One  affirmative  defense  interposed  by  the  defendant  bank 
is  that  it  has  been  duly  adjudged  in  the  past  that  the  bank  has 
title  and  claim  to  the  property  in  question  superior  to  that  of 
the  plaintiff;  and  that,  therefore,  he  may  not  maintain  his  suit 
in  conversion.  The  record  shows  the  bringing  of  a  suit  in  a 
cause  No.  7619  of  the  Floyd  district  court,  wherein  Z.  T.  Mitchell 
and  Wm.  F.  Johannaber,  trustees,  were  plaintiffs,  and  W.  C. 
Allen,  the  maker  of  the  mortgage  upon  which  plaintiff  now  re- 
lies,  plaintiff  himself,  and  also  the  defendant  bank,  were  made 
defendants.  The  petition  in  case  No.  7619  truly  asserted  the 
giving  of  a  real  estate  mortgage  and  also  a  chattel  mortgage  by 
Wm.  C.  Allen,  the  maker  of  the  mortgage  upon  which  plaintiff 
relies  in  the  present  suit,  which  two  mortgages  secured  certain 
described  notes.  The  real  estate  mortgage  had  a  clause  author- 
izing the  court  *Ho  appoint  a  receiver  for  the  benefit  of  the 
mortgagee  of  the  rents,  issues,  and  profits. ' '  The  petition  prayed 
foreclosure  of  both  mortgages;  that  a  receiver  be  appointed  to 
take  charge  of  the  property  described  in  the  chattel  mortgage, 
who  should  sell  same  undor  the  direction  of  the  court  and  apply 
the  proceeds  on  the  mortgage  indebtedness.  It  is  further  prayed 
that  the  lien  of  the  plaintiffs  under  the  chattel  mortgage  be  de- 
creed to  be  paramount  and  superior  to  the  interest  and  claims 
of  all  defendants  in  and  to  said  property ;  that  the  equity  of  re- 
demption of  all  defendants  as  to  the  mortgaged  personal  prop- 
erty be  foreclosed;  and  that  an  execution  issue  to  sell  respec- 
tively the  real  and  the  chattel  property  mortgaged.  By  the  de- 
cree and  an  amendment  of  same,  the  relief  prayed  was,  in  ef- 
fect, granted,  and  the  chattel  property  was  sold  on  special 
execution,  as  per  decree.  It  is  the  undisputed  testimony  that, 
at  the  sales,  A.  H.  Allen,  the  present  plaintiff,  was  present,  and 
made  no  objection,  and  he  bought  some  of  the  property  at  the 
sale. 
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The  appellant  bases  a  plea  of  adjudication  upon  said 
matters. 

II.  The  appellee  makes  several  attacks  upon  the  validity 
of  the  alleged  adjudication.  One  of  them  is  that  the  chattel 
mortgage  upon  which  the  defendant  bank  relies  did  not  cover 
the  property  described  in  the  chattel  mortgage  upon  which 
plaintiff  relies.  Another  is  that  the  decrees  relied  on  as  an  ad- 
judication are  fraudulent  as  against  this  plaintiff,  and  that  they 
were  obtained  by  committing  a  fraud  upon  the  court,  in  that, 
when  the  decree  was  obtained,  the  plaintiffs  **knew  that  the 
original  notice  in  no  manner  apprised  this  plaintiff  of  matters 
set  out  in  the  decree  as  to  crops.'' 

It  must  sufiBce  to  say  there  is  no  evidence  that  any  fraud 
was  practiced  upon  the  court,  and  that  the  evidence  heavily 
preponderates  for  the  claim  that  the  property  described  in  the 
chattel  mortgage  upon  which  plaintiff  relies,  and  that  described 
in  the  mortgage  upon  which  defendant  bank  relies,  are  identical. 
In  fact,  the  only  contention  which  appellee  seems  to  make  with 
seriousness  is  *'that  the  original  notice  in  no  manner  apprised 
this  plaintiff  of  matters  set  out  in  the  decree  as  to  crops.''  It 
will  be  noted,  then,  that  virtually  there  is  no  attack  upon  the 
adjudication  asserted,  except  that  the  original  notice  did  not 
sufficiently  refer  to  the  crops.  This  would  seem  to  work  that 
no  attack  is  made  on  the  adjudication,  except  in  so  far  as  it 
deals  with  the  crops  which  were  raised  under  a  lease  running 
from  June,  1917,  to  February,  1918.    . 

The  decree  in  7619  recites  that  the  court  is  acting  upon 
"having  inspected  the  original  notice  and  the  service,"  and  that 
it  thereupon  **  expressly  finds  that  all  the  named  defendants 

have  been  duly  and  legally  served  with  a  suf- 
'  -effect  of    "  ficient  notice  according  to  law,  in  time  for  this 

term  of  court. ' '  Those  recitals  do  not  seem  to 
be  challenged.  At  all  events,  there  is  a  strong  presumption  for 
their  truthfulness,  and  that  presumption,  has  not  been  over- 
come. See  Day  v.  Ooodwin,  104  Iowa  374 ;  Wright  v.  Mahaffey, 
76  Iowa  96;  Keichum  v.  White,  72  Iowa  193;  Hawk  v.  Day,  148 
Iowa  53 ;  and  23  Cyc.  1088. 

It  follows  the  court  had  jurisdiction  both  over  the  person 
and  the  subject-matter.     In  such  cases,  the  judgment  is  con- 
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elusive  on  collateral  attack,  though  the  judgment  be  erroneous. 

It  cannot  be  avoided  collaterally,  even  if  it  was 
*"  erroneous  judg-     rendered  on  defective  notice,  and  will  stand  un- 

ment  not  subject     ,  . ,  i      .    •      i  .a  j  • 

to  coUaterai         less  there  was  what  m  law  amounts  to  no  notice. 

The  original  notice  in  this  case  advises  at 
what  time  and  in  what  oflBce  the  petition  will  be  filed,  and  it 
was  filed  then  and  there.  On  collateral  attack,  this  notice  is 
supplemented  by  what  could  have  been  ascertained  on  reference 
to  the  petition  when  filed.  The  petition  described  the  four 
notes  that  were,  in  fact,  secured  by  the  chattel  mortgage  upon 
which  the  defendant  appellant  relies,  and  the  same  chattel 
mortgage  includes  the  crops  whose  conversion  the  plaintiff  now 
charges.  And  the  petition  had  a  prayer  to  foreclose  and  sell  the 
mortgaged  real  estate.  There  is  a  distinct  statement  that  that 
mortgage  has  provision  that,  if  suit  be  brought  to  foreclose,  the 
court  shall  be  authorized  **to  appoint  a  receiver  for  the  benefit 
of  the  mortgagee,  and  as  to  the  rents,  issues  and  proceeds. ' '  The 
petition  recites  that,  as  additional  security  for  said  four  notes, 
a  chattel  mortgage  upon  property  described  was  given.  Judg- 
ment is  prayed  for  the  amount  due  on  the  note  and  both  mort- 
gages, and  that  the  lien  of  plaintiff,  by  virtue  of  the  mortgages 
and  notes,  be  decreed  to  be  paramount  and  superior  to  the  liens 
and  interest  of  each  and  all  of  defendants;  that  plaintiff  have 
a  temporary  receiver  to  take  charge  of  all  the  mortgaged  prop- 
erty and  of  the  earnings,  incomes,  rents,  issues,  and  proceeds 
thereof,  pending  the  proceeding;  and  that,  upon  final  hearing, 
a  permanent  receiver,  with  like  duty,  be  appointed.  Among 
other  things,  there  is  a  prayer  that  the  real  estate  mortgage  be 
foreclosed,  and  as  well  the  said  chattel  mortgage ;  that  plaintiff 
may  have  accumulative  judgment  upon  the  said  four  promissory 
notes  described  in  the  said  chattel  mortgage;  that  the  receiver 
may  take  charge  of  the  property  described  in  the  chattel  mort- 
gage, and  sell  and  dispose  of  the  same  under  the  direction  of  the 
court,  and  apply  the  proceeds  upon  said  mortgage  indebtedness. 
As  already  said,  this  prayed  relief  was,  in  substance,  granted. 
This  works  a  binding  adjudication  that  appellant  has  the  better 
title  to  the  property  which  appellee  claims  appellant  has  con- 
verted. 

The  bank  pleads  that,  about  August  25,  1917,  the  plaintiff, 
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Allen,  began  foreclosure  of  a  certain  real  estate  mortgage  on 
the  land  on  which  the  crops  in  question  were  raised,  and  did  so 

in  case  No.  7606 ;  that  the  makers  of  the  mort- 
*  GAOBs:  estoppel  gage  and  the  defendant  bank  as  well  were  made 
^  *"*  *  defendants;  that  this  mortgage  gave  the  right 

to  have  a  receiver  to  take  charge  of  all  rents  and  profits,  includ- 
ing crops  then  growing,  and  to  apply  the  proceeds,  after  deduct- 
ing incidental  expenses  and  fees  upon  the  mortgage  debt ;  that 
thereafter  Mitchell  and  Johannaber,  trustees,  purchased  said 
cause  of  action  from  this  plaintiff,  and  were  substituted  plain- 
tiffs, and  they  obtained  judgment,  decree,  and  foreclosure 
against  all  defendants  named,  including  defendant  bank.  It  is 
thereupon  urged  that  these  facts  estop  the  present  plaintiff  from 
having  or  claiming  any  right,  title,  or  interest  under  his  alleged 
chattel  mortgage,  and  that  the  lien  of  the  trustees  because  of 
the  said  purchase  of  mortgage  from  plaintiff  is  and  was  para- 
mount to  any  alleged  lien  plaintiff  claims  under  his  chattel 
mortgage;  and  then  the  decree  in  7606  is  pleaded  as  a  full 
adjudication.  The  plaintiff  replies  he  is  in  no  manner  estopped 
by  the  judgment  in  No.  7606,  because  any  claim  under  the  mort- 
gage foreclosed  in  7606  *'was  inferior  to  plaintiff's  bona-fide 
recorded  chattel  mortgage,  and  was  void  on  the  ground  of  un- 
certainty.*' 

We  are  of  opinion  that  this  decree  estops  plaintiff  to  assert 
that  defendant  has  converted  said  crops. 

III.  The  point  is  made  that  Johannaber  and  Mitchell, 
trustees,  were,  if  a  tort  was  committed,  joint  tort-feasors;  that 
the  conduct  of  defendant  has  estopped  him  to  say  that  these 
trustees  were  merely  nominal  parties;  and  that,  therefore,  the 
dismissal  of  the  suit  against  these  trustees  operates  to  release 
the  defendant  bank,  on  the  doctrine  that  releasing  one  joint 
tort-feasor  releases  all. 

In  view  of  the  conclusions  reached  on  the  plea  of  adjudica- 
tion, no  consideration  need  be  given  to  this  and  many  other 
matters  urged  by  appellant. 

The  court  should  have  held  that  plaintiff  has,  as  against 
defendant,  no  title,  and  that,  therefore,  plaintiff  could  not  main- 
tain conversion  against  defendant.  For  that  reason,  the  judg- 
ment appealed  from  must  be — Reversed, 

Weaver,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Rose  Anderson,  Appellee,  v.  Robert  Anderson,  Appellant. 

DIVOBOE:     Gorroboratlozi  of  Harsh  Gondnct.'   Evidence  of  cruelty  in 

1  the  form  of  harsh  and  persistent  unkind  conduct  an4  willful  dis- 
regard of  the  feelings  of  the  wife  may  be  suf&ciently  corroborated 
by  evidence  tending  to  show  a  hostile  and  malicious  spirit  on  the 
part  of  the  husband  against  the  wife. 

OONTINUANOE:    Insnfllcient  Grounds.    An  oral  motion  for  a  continu- 

2  ance  on  the  ground  of  the  absence  of  a  witness,  unsupported  by  any 
showing  of  surprise,  and  apparently  for  the  sole  purpose  of  cross- 
examining  such  absent  witness  in  the  event  that  he  was  used  as  a 
witness,  is  properly  overruled. 

Appeal  from  Mitchell  District  Court. — C.  H.  Kelley,  Judge. 

February  10,  1921. 

Rehearing  Denied  May  10,  1921. 

Suit  for  divorce.  There  was  a  decree  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

Chester  W.  Johnson  and  Kingland,  Dakin  <&  Thonn,  for 
appellant. 

Wm,  U.  Salisbury  and  F.  C.  Bush,  for  appellee. 

Evans,  C.  J. — I.  The  parties  were  married  on  April  15, 
1919.  They  separated  on  August  20,  1919,  after  a  very  unhappy 
association  of  four  months.    The  ground  of  the  petition  is  cruel 

and  inhuman  treatment.  The  alleged  cruel 
'  roboration  of  treatment  consists  of  harsh  and  persistent  un- 
^^  ^*  kind  conduct  and  willful  disregard  of  the  feel- 
ings of  the  plaintiff,  resulting  in  impairment  to  her  health. 
There  was  some  evidence  of  personal  violence.  There  was  also 
much  evidence,  on  the  part  of  the  plaintiff  as  a  witness,  of  sexual 
excesses  against  her  will.  The  plaintiff  was  22  years  of  age 
at  the  time  of  her  marriage,  and  the  defendant  was  10  years 

Vol.  191  Ia.— 32 
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older.  The  plaintiff  was  reared  on  a  farm,  where  she  lived 
at  the  time  of  her  marriage.  The  defendant  was  a  man  of  con- 
siderable experience  of  the  world,  and  had  traveled  over  much 
of  it,  and  had  lived  in  many  places.  Generally  speaking,  he 
was  sophisticated,  and  she  was  not.  The  plaintiff  was  an  only 
child,  and  lived  witli  her  father  and  stepmother  upon  the 
father's  farm  of  160  acres.  The  defendant  entered  into  an 
arrangement  with  the  father  to  farm  the  place  on  shares.  The 
evidence  shows  that  he  was  quite  resentful  of  advice  from  his 
father-in-law  about  methods  of  doing  the  work,  and  that  his 
personal  relations  with  his  parents-in-law  were  frequently  un- 
pleasant. The  plaintiff  left  the  defendant's  bed  on  August 
20th.  The  defendant  left  the  home  permanently  on  August 
27th,  having  first  demanded  and  received  from  his  wife  posses- 
sion of  her  engagement  ring. 

The  principal  proposition  argued  by  appellant  is  the  insuf- 
ficiency of  the  evidence,  and  especially  of  the  corroborative 
evidence,  to  justify  a  decree.  The  evidence  of  the  plaintiff  her- 
self has  been  set  out  in  appellant's  abstract  by  question  and 
answer,  and  covers  some  60  printed  pages.  It  is  quite  imprac- 
ticable to  have  to  deal  very  extensively  with  the  details  of  her 
evidence.  We  deem  it  clear  that,  if  her  evidence  is  to  be  be- 
lieved, and  if  it  can  be  said  to  have  suflBcient  corroboration,  as 
a  matter  of  law,  then  it  is  sufficient  to  sustain  the  decree  of  the 
court  below;  and  we  shall  confine  our  discussion  to  the  cor- 
roboration. 

Was  it  legally  sufficient  ?  The  statutory  requirement  is  that 
**no  divorce  shall  be  granted  upon  the  testimony  of  the  plaintiff 
alone."  Many  of  the  specific  acts  testified  to  by  the  plaintiff 
were  done  in  the  bedchamber,  and  were  not  capable  of  cor- 
roboration by  direct  or  cumulative  proof.  The  nature  of  the 
corroborative  evidence  consists  largely  in  showing  the  general 
demeanor  of  the  defendant  towards  the  plaintiff  during  the  brief 
period  of  their  married  life.  It  was,  in  substance,  that  he  was 
persistently  ** angry,"  '*mad,"  ** cranky;"  that  he  called  her 
harsh  names  in  the  presence  of  others,  such  as  **fool,"  and  **Gk)d 
damn  liar."  Those  are  epithets  that  do  not  easily  emanate 
from  a  man  of  ordinary  kindness  toward  a  bride  of  four  months. 
That  the  parties  quarreled  bitterly  in  the  bedchamber  is  cor- 
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roborated  by  the  testimony  of  the  stepmother,  and  somewhat 
by  that  of  the  father,  in  that  they  could  hear  the  quarreling, 
without  hearing  what  was  said. 

Turning  to  the  evidence  offered  in  behalf  of  the  defendant 
himself,  we  think  that  it  discloses  of  itself  quite  suflScient  cor- 
roboration to  legally  justify  a  divorce,  if  evidence  of  the  plain- 
tiff, thus  corroborated,  is  suflScient  in  weight  to  satisfy  the  court 
of  its  truth. 

Wambeam  was  called  as  a  witness  for  the  defendant.  He 
was  a  boy  14  years  of  age,  who  had  worked  for  the  defendant 
upon  the  farm.  Among  other  things,  he  testified,  on  cross-exam- 
ination, as  follows : 

**I  remember  one  time  she  brought  a  lunch  out,  and  her 
husband  got  to  scolding  her,  and  called  her  a  fool.  1  don't 
know  if  she  cried.  He  wasn't  scolding  her  or  calling  her  a  fool 
about  the  lunch.  I  don't  know  what  it  was  about.  I  heard  it. 
I  didn't  hear  him  call  her  a  fool  while  I  was  there  so  very  many 
times.  Probably  2  or  3  or  3  or  4  times.  I  heard  him  tell,  when 
she  wasn't  there,  that  she  was  a  green  little  fool,  and  didn't  go 
any  place  and  didn't  know  anything  about  anything.  I  heard 
that  he  told  her  that  she  was  a  green  little  fool  and  didn't  know 
anything.  That  was  when  he  was  talking  to  me.  He  didn't 
talk  that  way  to  any  other  hired  man  that  I  know  of.  He  didn  't 
talk  that  way  to  me  very  much.  I  didn't  keep  track  of  that. 
He  didn 't  complain  any  more  about  his  wife.  Just  let  me  know 
he  thought  she  was  a  fool.  Sometimes  he  was  cranky,  and  some- 
times he  was  good  to  his  wife.  When  they  were  in  the  house 
and  at  the  table,  when  his  wife  would  talk  to  him,  I  have  heard 
him  when  he  was  pretty  cranky  to  her,  and  when  he  would  snap 
her  up  pretty  short  at  the  meals,  before  me  and  her  father  and 
mother.  When  he  went  out,  the  father  and  mother  would  talk 
about  him.  He  and  the  Missus  would  sit  in  the  house  and  talk 
about  Anderson,  after  he  went  out,  I  would  say  that  he  was 
cranky  to  her  probably  about  twice  a  week. ' ' 

Similar  testimony  was  given  by  another  witness,  who  had 
been  a  hired  man  upon  the  farm. 

The  defendant  was  a  witness  in  his  own  behalf.  While  his 
testimony  denies  much  of  the  testimony  of  the  plaintiff,  yet 
facts  are  testified  to  by  him  that  give  material  corroboration  to 
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her.  It  is  of  a  character  not  suitable  for  the  printed  page,  and 
we  refrain  from  setting  it  out. 

We  think  the  corroborating  evidence  as  a  whole  clearly 
shows  a  hostile  and  a  malicious  spirit  on  the  part  of  the  de- 
fendant toward  the  plaintiff,  and  that  this  showing  was  con- 
sistent with  the  testimony  of  the  plaintiff,  and  inconsistent 
with  the  denials  of  the  defendant. 

We  confine  our  consideration  of  the  case  wholly  to  the 
question  of  the  kind  of  cruel  conduct  here  indicated.  There 
was  evidence  introduced  on  behalf  of  the  plaintiff,  tending  to 
show  that  she  had  become,  during  her  marriage,  infected  with 
venereal  disease,  and  tending  to  fix  the  responsibility  for  it 
upon  the  defendant.  But  the  trial  court  did  not  go  into  that 
question  or  base  its  finding  upon  it.  The  reason  for  this  was 
that  the  physician  who  had  examined  the  plaintiff  was  absent 
in  California.  That  fact  being  made  to  appear  on  the  trial, 
the  defendant  asked  for  a  continuance,  which  was  denied.  One 
of  the  grounds  urged  for  a  reversal  now  is  the  overruling  of 
such  motion  for  a  continuance.  Though  that  ground  of  re- 
versal, for  another  sufficient  reason,  could  not  be  sustained,  yet 
we  have  taken  the  precaution  to  satisfy  ourselves  whether  the 
right  of  plaintiff  to  a  divorce  was  sufficiently  established,  re- 
gardless of  the  question  pertaining  to  the  venereal  disease.  We 
think  it  is  sufficient. 

We  do  not  overlook  certain  evidence  which  is  supposed  to 
support  the  innocence  of  the  defendant,  to  the  effect  that,  after 
he  left  his  wife,  he  wrote  letters  to  her  from  other  states,  and 
invited  her  to  come  and  live  with  him;  and  that  he  sent  her  a 
$10  check  for  Christmas,  and  a  skirt,  both  of  which  were  re- 
turned by  her.  All  this  may  have  been  done  in  good  faith, 
or  it  may  have  been  mere  simulation.  When  it  is  considered 
that,  after  a  service  of  four  months,  wherein  he  contributed  no 
capital,  he  exacted  from  his  father-in-law  a  settlement  for  ap- 
proximately $1,600;  that,  though  he  was  leaving,  he  did  not 
pay  to  his  wife  a  dollar  thereof;  that  he  demanded  and  ob- 
tained from  her  the  diamond  ring;  that  he  promised  to  pay 
her  doctor ^s  bill,  and  did  not  pay  it;  that  he  began  a  damage 
suit  for  $25,000  against  her  parents,  and  that  the  same  was 
pending  when  the  Christmas  gift  was  tendered,  the  skirt  and 
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$10  check  become  somewhat  infinitesimal.  If  they  could  have 
been  successful  to  win  again  the  affection  of  the  wife,  it  would 
have  been  a  su£Sciently  cheap  wooing  to  justify  the  expenditure. 
II.  At  the  close  of  the  evidence  for  plaintiff,  the  defend- 
ant moved  for  a  continuance,  because  of  the  absence  of  Dr. 
Savery  in  California,  he  being  the  physician  that  treated  the 

plaintiff.    This  motion  was  an  oral  motion  made 
'  insufficient  by  counscl.    Though  it  was  put  upon  the  ground 

grounds.  «  i_        •  js  •        •       ^      j. 

of  surprise,  no  showing  of  surprise  in  fact  was 
made  or  attempted,  either  by  afBdavit  or  by  any  form  of  evi- 
dence. The  colloquy  between  court  and  counsel  indicated,  not 
that  the  defendant  wished  to  use  the  doctor  as  a  witne&s,  but 
that  he  wished  to  cross-examine  him^  in  the  event  that  he 
was  used  as  a  witness  by  the  plaintiff.  The  request  for  a  con- 
tinuance did  not  state  any  fact  which  defendant  expected  to 
prove  by  him.  We  think  it  was  clearly  within  the  discretion 
of  the  trial  court  to  refuse  the  continuance  upon  such  an  ap- 
plication. No  other  grounds  of  reversal  are  laid.  The  decree 
below  must,  therefore,  be — Affirmed, 

Weaver,  Stevens,  and  De  Graff,  JJ.,  concur. 


Bertha    Carr,    Administratrix,    Appellant,    v.    Inter-Urban 

RaHjWat  Company,  Appellee. 

NIi&LIGENOE:     Jury  Question.     Evidence  in  a  personal  injury  case 

1  reviewed,  and  held  to  present  a  jury  question  on  the  issue  of  de- 
fendant's negligence  (1)  in  not  keeping  a  proper  lookout  for  per- 
sons on  the  track;  (2)  in  operating  the  ear  at  a  dangerous  rate  of 
speed;  and  (3)  in  failing  to  stop  the  car,  in  view  of  deceased's  dan- 
gerous position. 

KEOLIOENOE:      Contributory  Negligence — Jury   Question.     Evidence 

2  in  a  personal  injury  case  reviewed,  and  held  to  present  a  jury  ques- 
tion on  the  issue  of  deceased's  contributory  negligence  in  walking 
in  the  nighttime  along  a  street  and  on  the  tracks  of  a  street  railway. 

Appeal  from  Polk  District  Court. — ^J.  D.  Wallingford,  Judge. 

February  11,  1921. 
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Rehearing  Denied  May  10,  1921. 

Action  to  recover  damages  for  personal  injuries  and  death 
of  plaintiff's  intestate.  Plaintiff  appeals  from  a  directed  ver- 
dict in  favor  of  defendant. — Reversed. 


Clark,  Byers  &  Hutchinson,  R.  P.  Thompson,  Charles  S. 
Rowe,  and  Chregory  Brunk,  for  appellant. 

W,  H.  McHenry  and  C.  R.  Bennett,  for  appellee. 

Per  Curiam. — It  is  alleged  that,  at  about  6  A.  M.*  December 
1,  1916,  while  it  was  still  quite  dark,  deceased  was  walking 
from  his  home  to  his  place  of  work,  on  the  east  side  of  East 
1.  nbglioenoe:  Thirty-third  Street,  and  north  of  Cleveland 
jury  question.  Avcnuc,  in  Dcs  Moiucs ;  that,  in  doing  so,  it 
was  necessary  for  him  to  cross  the  tracks  of  defendant;  and 
that,  while  passing  over,  upon,  or  across  defendant's  tracks,  at 
a  point  in  East  Thirty-third  Street,  near  the  intersection  of  said 
street  and  Cleveland  Avenue,  he  was  struck  by  one  of  defend- 
ant's outbound  cars,  receiving  injuries  from  which  he  died  a 
few  hours  later;  that  there  was  no  sidewalks  in  that  vicinity; 
and  that,  at  the  time  deceased  was  so  struck,  he  was  following 
the  footpath  along  defendant's  tracks  which  had  been  made  and 
habitually  used  by  pedestrians  in  that  vicinity,  with  the  knowl- 
edge of  defendant  and  its  employees;  that  defendant  has  a 
double  track  on  East  Thirty-third  Street,  running  substantially 
north  and  south,  with  an  upgrade  to  the  north;  that  deceased 
was  struck  by  one  of  defendant's  north-bound  interurban  cars, 
while  proceeding  north  along  defendant's  east  track;  that,  im- 
mediately before  deceased  was  struck,  a  street  car  of  the  Des 
Moines  City  Railway  proceeded  down  hill  toward  the  south,  on 
the  west  track,  past  deceased ;  that,  the  street  car  being  lighted, 
the  attention  of  the  deceased  was  attracted  thereto,  as  it  ap- 
proached and  passed  him  in  the  darkness,  and  by  reason  thereof, 
and  on  account  of  the  darkness  and  the  confusion,  noise,  and 
lights  of  the  passing  street  ear,  and  by  reason  of  the  negligence 
of  the  defendant,  deceased  failed  to  notice  defendant's  inter- 
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urban  car  in  time  to  avoid  injury  to  himself;  and  that  he  was 
free  from  contributory  negligence. 

The  negligence  charged  is:  1.  That  the  motorman  in 
charge  of  defendant's  car  did  not  have  proper  control  over  the 
same.  2.  The  motorman  failed  to  keep  a  proper  lookout  ahead, 
whereby  he  would  have  seen  deceased  in  time  to  have  stopped 
the  car  and  avoided  striking  him.  3.  The  motorman  failed  to 
put  into  motion  means  of  stopping  his  car,  after  seeing  de- 
ceased in  a  place  of  peril  upoB  the  tracks,  and  to  be  on  the 
lookout  in  time  to  have  stopped  the  car  before  striking  deceased. 

4.  The  car  was  operated  at  a  high  and  dangerous  rate  of  speed. 

5.  The  car  was  not  equipped  with  proper  headlight  to  enable 
the  motorman  to  see  deceased  in  time  to  avoid  striking  him. 

Defendant  denied  generally,  and  alleged  contributory  neg- 
ligence. No  evidence  was  introduced  on  behalf  of  the  defend- 
ant. We  must  give  plaintiff's  evidence  and  the  legitimate  in- 
ferences to  be  drawn  therefrom  a  construction  most  favorable  to 
plaintiff. 

Deceased  lived  on  North  Avenue,  west  of  East  Thirty-third 
Street.-  He  was  proceeding  to  his  work,  and  was  injured  while 
proceeding  along  defendant's  tracks  on  East  Thirty-third 
Street,  and  a  block  or  so  south  of  the  place  where  he  was  to 
work.  He  had  just  passed  Cleveland  Avenue,  and  was  walk- 
ing between  the  rails  of  defendant's  east  track.  After  the  car 
stopped,  a  person  living  in  the  neighborhood  came  out  and 
measured  the  distance  from  the  north  line  of  Cleveland  Avenue 
to  where  deceased  lay,  between  the  east  and  west  tracks.  Wit- 
ness says  that  deceased,  at  that  time,  lay  east  of  the  west  line 
of  East  Thirty-third  Street,  and  20  feet  north  of  the  north  line 
of  Cleveland  Avenue;  that  the  head  of  deceased  was  near  the 
east  rail  of  the  west  track,  with  his  head  to  the  south,  between 
the  two  tracks.  Defendant's  tracks  do  not  run  exactly  north 
and  south,  but  slightly  to  the  northeast  at  Cleveland  Avenue, 
and  for  a  ways  north.  There  is  a  street  light  on  the  south 
line  of  the  crossing,  just  east  of  the  east  track.  The  evidence 
shows  that,  from  Cleveland  Avenue  south,  the  railroad  is  in  East 
Thirty-third  Street.  It  was  in  East  Thirty-third  Street  at  the 
point  where  deceased  was  struck.  Plats  and  photographs  were 
used  in  evidence,  showing  the  point  where  plaintiff  was  injured, 
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where  Thirty-third  Street  begins,  and  where  the  so-called  pri- 
vate right  of  way  of  the  company  commences  and  ends.  There 
is  a  beaten  path  between  the  rails.  It  appears  from  the  evidence 
that,  in  going  from  the  home  of  deceased  to  his  place  of  work 
at  Carpenter's,  one  would  naturally  follow  the  interurban  tracks. 
The  interurban  track  turns  from  North  Avenue  to  the  north  or 
northeast,  some  distance  west  of  East  Thirty-third,  the  rails  of 
the  track  at  the  bend  being  about  600  feet  west  of  East  Thirty- 
third.  It  was  the  custom  of  th^  public  traveling  in  that  vicinity 
to  follow  the  track  around  the  bend  from  North  Avenue,  north 
across  other  east  and  west  streets,  striking  East  Thirty-third 
on  the  tracks  at  Cleveland  Avenue.  Defendant's  right  of  way 
extended  north  from  North  Avenue  to  Cleveland.  Thirty-third 
Street  was  not  paved.  The  street  light  was  lighted,  and  a  witness 
says  she  saw  deceased  walking  up  the  tracks  a  little  north  of  the 
crossing,  and  saw  him  by  the  street  light.  Another  witness  says 
the  street  light  has  considerable  reflection,  and  that,  from  his 
home,  some  400  feet  north,  he  can,  by  this  light,  see  people 
walking  across  Cleveland  Avenue,  and  that  its  light  extends 
clear  across  the  north  side  of  the  avenue.  The  motorman  on  the 
street  car  was  coming  back  on  the  inbound  car,  on  the  west  track, 
and  passed  the  deceased  coming  up  the  tracks,  and  passed  the 
interurban  coming  north  on  the  east  track,  about  100  feet  behind 
deceased.  .Witness  says  that  he  was  about  50  or  75  feet  north 
of  Cleveland  Avenue  when  he  first  saw  deceased;  that,  at  that 
time,  deceased  was  just  about  on  Cleveland  Avenue,  and  was 
coming  north  in  the  center,  between  the  two  tracks;  that  de- 
ceased was  walking  between  the  two  tracks,  and,  as  the  street 
car  approached  him,  he  moved  over  east,  into  the  outbound 
track  between  the  rails,  out  of  the  way  of  the  street  car.  Wit- 
ness says  that  a  party  by  the  name  of  Mansfield,  with  him  in 
the  car,  remarked  that  the  "interurban  is  going  to  get  awfully 
close  to  that  man,"  as  deceased  stepped  over  onto  the  east 
track  in  front  of  the  interurban.  Witness  says  he  had  no 
trouble  in  seeing  Carr  at  that  time ;  that  he  passed  nobody  else 
walking  up  or  down  the  track,  that  morning,  as  his  car  was 
coming  southward,  toward  Cleveland;  that  he  saw  deceased 
by  the  use  of  the  headlight  on  his  own  car,  and  not  by  the 
interurban  headlight,  which  he  says  did  not  strike  deceased  when 
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he  first  saw  him;  that  deceased  had  a  cap  pulled  down  over 
his  head,  with  a  coat  having  a  heavy  collar  turned  up;  that 
the  street  car  was  running  about  5  miles  an  hour,  when  he 
crossed  Cleveland,  and  he  thought  the  interurban  was  coming  at 
about  7  to  9  miles  an  hour  when  it  crossed  Cleveland ;  that  the 
motorman  on  the  interurban  had  turned  his  light  down  from 
high  to  low  arc,  after  he  got  up  close  to  the  street  car,  and  did 
not  turn  it  on  again  until  after  he  had  passed  the  street  car; 
that  this  was  done  under  orders  of  the  company,  as  the  heavy 
lights  blind  the  approaching  street  cars,  or  anybody  who  has 
to  look  toward  them,  and  Ore  intended  only  to  throw  a  long 
light  down  the  track ;  that  witness  did  not  sound  his  gong,  as  de- 
ceased stepped  out  of  his  way. 

Mansfield,  who  was,  at  the  time  of  the  trial,  an  employee  of 
defendant's,  and  who  was  in  the  car  with  the  street  car  motor- 
man,  says  he  first  saw  the  interurban  car  when  it  was  about 
at  Oarfield  Avenue;  that  the  track  along  there  runs  in  a  curve 
from  North  Avenue  to  a  point  north  of  Cleveland  Avenue,  so 
that,  when  one  is  going  south,  he  is  not  looking  straight  down  the 
track  when  at  Cleveland ;  that  he  saw  the  headlight  on  the  inter- 
urban firsts  and  then  saw  the  car  itself,  when  it  was  about  at 
Garfield  Avenue,  one  block  south  of  Cleveland ;  that  he  had  no 
trouble  seeing  the  interurban  that  far;  that,  at  that  time,  the 
street  car  was  about  50  feet  north  of  Cleveland;  that  he  could 
then  see  the  interurban  car  by  the  headlight  of  the  street  car; 
that,  at  that  time,  he  also  saw  deceased,  walking  north  between 
the  two  tracks;  that  he  was  then  about  on  the  south  side  of 
Cleveland  Avenue,  and  the  interurban  was  in  sight  about  a 
block  below  him ;  that  the  interurban  headlight  was  on  low  arc, 
not  quite  as  bright  as  the  street  car  light;  that  the  interurban 
was  running  between  8  and  10  miles  an  hour,  and  the  street  car 
about  5 ;  that  the  street  car  passed  the  interurban  at  the  Cleve- 
land Avenue  crossing;  that,  at  the  point  where  the  street  car 
passed  deceased,  if  he  had  looked  behind  him,  he  could  have  seen 
the  interurban  headlight ;  that,  as  the  interurban  got  far  enough 
around  the  curve,  about  half  a  block  south  of  Cleveland,  wit- 
ness could  see  well  enough  to  see  into  the  car,  and  saw  tlie  inter- 
urban motorman  ringing  the  bell;  that,  at  that  time,  deceased 
was  just  about  on  Cleveland  Avenue,  and  they  passed  him  right 
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on  the  north  edge  of  Cleveland;  that  the  interurban  headlight 
extended  up  to  where  he  then  was. 

Witness  Quinnette,  a  passenger,  was  sitting  in  the  smoker 
of  the  interurban  as  they  came  into  Thirty-third  Street.  He 
says  he  felt  or  heard  it  hit  something ;  that  it  stopped  right  after- 
wards ;  that  the  brake  must  have  been  put  on  immediately  after- 
wards; that  the  car  stopped  shortly  afterwards;  that  he  would 
say  the  brake  went  on  afterwards,  and  not  before ;  that  the  car 
stopped  within  a  couple  of  car  lengths,  and  everybody  got  oflE 
the  car  and  went  back;  that  deceased  lay  between  the  two 
tracks,  close  to  the  east  rail  of  the  west  track.  On  cross-examina- 
tion, he  says  he  could  not  say  exactly  which  happened  first, 
the  putting  on  of  the  brakes  or  the  striking  of  the  body,  but 
that  they  could  not  have  happened  a  great  ways  apart, — about 
the  same  time,  as  near  as  he  could  remember.  He  says  he  signed 
a  statement,  which  he  read  over  carefully,  wherein  he  said: 

*'I  heard  the  car  hit  something,  heard  it  distinctly,  and 
right  after  that,  I  heard  the  brake  go  on,  and  the  car  stopped.  ^ ' 

He  thinks  the  headlight  on  the  interurban  was  burning  then, 
and  says  the  light  in  the  car  was  burning.  He  says  they  came 
around  a  curve  there,  in  going  up  the  track;  that  he  couldn't 
say  where  the  curve  stops. 

Mrs.  Whitmer,  who  lives  on  the  south  side  of  Cleveland, 
100  feet  west  of  the  car  line,  says  they  came  to  her  house  to 
phone;  that  she  saw  deceased  walking  on  the  track,  but  did  not 
know  at  the  time  who  it  was ;  that  she  saw  the  street  car  and  the 
interurban;  that  the  interurban  was  not  far  behind  deceased, 
one  or  two  car  lengths;  that  he  was  a  little  north  of  the  cross- 
ing, and  the  street  car  was  coming  south,  and  passed  him  while 
she  was  watching ;  that  she  saw  the  street  car  pass  the  interurban, 
a  little  south  of  the  crossing;  that  she  heard  the  crash  of  the 
car, — that  is,  the  brakes  as  they  went  on ;  saw  deceased  walking 
up  the  track  by  the  light  of  the  street  light;  paid  no  attention 
to  the  headlight;  didn't  know  whether  the  headlight  was  shin- 
ing on  him. 

Dr.  Ransom  describes  the  injuries  of  deceased  as  a  com- 
pound fracture  of  the  skull  over  the  left  eye,  and  says  that, 
back  two  inches,  there  was  a  hole  the  size  of  a  quarter,  or  larger, 
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and  numerous  bruises  on  his  body;  and  that  the  left  side  of 
his  head  was  fractured.    He  died  about  9 :30  that  morning. 

Mr.  Noble,  testifying  for  plaintiff,  as  the  abstract  states, — 
though  appellant  states  in  argument  that  a  part  of  Male's  tes- 
timony was  offered  on  behalf  of  the  defendant, — says  he  was 
the  motorman  on  the  interurban  for  six  years,  and  says  his  car 
was  about  50  feet  long ;  that  he  had  been  operating  it  for  some 
time;  that  it  weighs  about  37  tons;  that,  at  a  speed  of  7  or  8 
miles  an  hour,  he  could  stop  it  in  about  75  feet;  at  10  miles, 
it  would  take  about  100  feet ;  that  it  had  good  air  brakes ;  that 
they  were  in  good  repair  and  working  all  right ;  that  there  is  a 
curve  in  the  track,  as  we  approach  Cleveland  Avenue  from  the 
south. 

"Going  to  the  left,  the  rays  from  the  headlight  will  bear 
to  the  right;  on  low  arc,  they  do  not  show  objects  on  the  track 
while  we  are  on  a  curve.  50  or  75  feet  ahead  of  it,  it  is  dim. 
There  is  a  great  deal  of  difference  in  the  spread  of  it.  When  you 
look  at  it  from  the  outside,  it  looks  like  a  mild,  dim  light.  Low 
arc  throws  no  rays  to  speak  of;  high  arc  shows  a  strong  light, 
and  it  spreads  to  the  right  and  left  from  the  front  of  the  head- 
light more  than  the  low.  When  I  came  around  this  curve  from 
the  south,  up  to  Cleveland  Avenue,  I  did  not  see  deceased  be- 
fore I  reached  Cleveland  Avenue.  As  I  approached  Cleveland, 
I  had  hold  of  the  controller  with  my  left  hand,  and  was  ringing 
the  bell  with  my  right.  When  I  first  saw  him,  I  was  about  20 
or  25  feet  from  him.  There  was  no  point  of  time,  say  100  yards 
south  of  there,  that  I  was  not  engaged  in  looking  straight  ahead 
on  the  track.  When  I  first  saw  him  in  front  of  me,  I  first  saw 
him  in  the  rays  of  the  light — ^the  rays  of  the  light  struck  him. 
I  applied  the  brakes  immediately, — the  air  brakes, — and  shut  off 
the  current.  I  could  not  say  whether  I  got  the  brake  applied 
before  I  hit  him.  I  applied  the  brake  and  shut  off  the  current 
as  quick  as  I  could.  There  was  nothing  I  could  have  done  there 
I  did  not  do.  When  ther  light  struck  him,  I  saw  just  about  the 
left  part  of  his  face — his  left  jaw.  I  could  not  see  a  man  at  that 
crossing  until  I  came  within  25  feet  of  him,  unless  he  got  within 
the  rays  of  the  light.  I  mean  to  say,  my  light  was  so  poor  I 
could  not  see  him  until  I  got  within  25  feet  of  him.  I  did  have 
a  light  by  which  I  could  see  300  or  400  feet,  and  all  I  had  to  do 
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was  turn  it  on.  The  reason  I  did  not  was  because  I  was  meeting 
a  street  ear.  I  knew  where  Cleveland  Avenue  was,  and  that  it 
was  a  street  crossing,  and  I  knew  that  people  were  in  the  habit  of 
going  u|f  and  down  those  tracks.  When  I  first  saw  the  street  car 
coming,  I  was  about  a  block  south  of  Cleveland,  and  the  street 
car  was  then  a  block  above  Cleveland.  There  is  a  curve  in 
there,  not  so  awful  short.  I  could  see  the  street  car  by  look- 
ing across,  and  not  by  looking  right  up  the  tracks.  My  car 
must  be  within  20  or  25  feet  of  Cleveland  before  I  can  see 
straight  onto  Cleveland  between  the  rails  of  the  track  going 
north.  I  knew  that  before  I  pulled  in  around  there  that  morn- 
ing. I  knew  people  were  likely  to  be  there.  I  shut  oflP  my 
strong  light  about  a  block  below  Cleveland,  on  account  of  meet- 
ing the  other  car,  and  also  for  the  people  that  might  be  on  the 
track;  it  is  so  strong  that  they  can't  locate  us;  they  could  not 
tell  how  far  away  I  was.  The  rule  for  shutting  it  off  is  on  ac- 
count of  the  motorman  that  was  approaching  me ;  that  is  what 
my  instructions  were.  I  passed  this  street  car  at  the  south  side 
of  the  crossing  plank  at  Cleveland.  The  head  end  of  my  car 
was  probably  10  feet  south  of  the  crossing  plank  when  it  went  by 
the  rear  end  of  the  street  car,  so  that  I  was  then  somewhere  from 
40  to  50  feet  from  where  I  struck  deceased.  The  man  was  about 
50  feet  north  of  the  crossing  plank  of  Cleveland  when  I  was 
there  just  south  of  the  plank  as  the  street  car  passed  me.  As  I 
passed  the  street  car,  I  was  just  in  the  act  of  changing  my  light 
from  low  to  high.  Didn't  put  on  the  high  arc  after  I  turned  it 
off  a  block  away.  The  low  arc  might  throw  its  rays  ahead  of 
the  car,  to  my  certain  knowledge,  50  feet;  that  is  as  near  as 
I  could  tell.  Q.  Didn't  you  testify  before  the  coroner's  in- 
quest on  that  very  question  that,  because  you  could  see  100  feet 
ahead,  and  didn't  you  also  say  that,  *on  the  darkest  night,  and 
rain,  I  think  I  could  see  an  object  100  feet  ahead,  probably 
more?'  A.  Possibly.  That  night  was  not  cloudy.  There  was 
no  moon.  The  street  light  was  out,  if  I  remember  right;  I  don't 
remember;  I  would  not  swear  it  was  out.  My  eyes  were  not 
dazzled  by  the  street  car  light;  I  knew  when  I  saw  it  that  we 
were  both  going  to  pass  each  other  just  about  on  that  crossing. 
The  hitting  the  man  and  putting  on  the  brake  were  so  close  to- 
gether I  would  not  undertake  to  say  which  was  first.     I  ran 
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about  100  feet,  or  two  car  lengths,  after  I  hit  him.  The  street 
ear  had  gone  by  me  before  I  got  to  the  planks  on  Cleveland, 
and  deceased  at  that  moment,  or  at  least  when  I  hit  him,  was 
50  feet  north  of  the  planks  at  Cleveland.  The  planks  were 
about  15  feet  wide,  so  that  the  man  was  then  about  65  feet 
north  of  the  south  end  of  the  planks,  and  the  street  car  passed 
me  before  I  got  to  the  planks.  As  I  approached  this  crossing 
that  morning,  there  was  not  anything  that  I  was  doing  that  in 
any  way  interfered  with  my  operating  my  light  and  operating 
my  brakes  and  controlling  the  car.    Everything  was  clear." 

The  motion  to  direct  a  verdict  was  on  the  ground  that  no 
negligence  on  the  part  of  defendant  had  been  shown;  that  de- 
ceased was  guilty  of  contributory  negligence ;  that,  on  the  entire 
record,  a  verdict  for  plaintiff  would  not  be  permitted  to  stand. 

1.  We  are  of  opinion  that,  considering  all  the  circum- 
stances, there  was  sufficient  evidence  to  take  the  case  to  the  jury 
on  the  question  of  defendant's  negligence,  as  to  whether  the 
motorman  was  not  carelesi^  in  not  keeping  a  proper  lookout  for 
persons  on  the  track ;  whether,  under  all  the  circumstances,  the 
car  was  moving  at  too  high  a  rate  of  speed;  and  whether  the 
motorman  failed  to  put  in  operation  means  of  stopping  the  car, 
after  seeing  deceased  in  a  place  of  peril.  He  was  familiar 
with  the  situation,  and  knew  that  it  was  frequently  used  by  the 
public  in  the  manner  in  which  deceased  was  using  it.  It  was  his 
duty  to  use  reasonable  care  in  approaching  the  crossing  in  the 
respects  mentioned.  We  are  not  prepared  to  say  that  he  was 
negligent  in  not  having  the  high  arc  light  on  at  the  time.  His 
instructions  were  to  turn  it  off,  when  meeting  another  car.  If 
it  had  been  on,  the  tendency  would  have  been  to  blind  the  street 
car  motorman,  persons  on  the  street,  and  the  deceased,  when  he 
turned  around  to  look,  if  he  did  so.  But  one  phase  of  the  evi- 
dence tends  to  show  that  the  street  light  was  not  burning,  and 
that  the  low  arc  light  on  the  interurban  was  so  dim  that  the 
motorman  could  not  see  a  person  on  the  track  for  a  distance 
greater  than  it  would  take  to  stop  the  car  at  the  speed  it  was 
traveling;  so  that,  at  this  point,  it  was  for  the  jury  to  say 
whether  the  motorman  should  not  have  driven  the  car  at  a 
lower  speed,  when  his  headlight  was  dim.  We  do  not  lose  sight 
of  the  fact  that  there  is  a  slight  curve,  and  that,  before  reaching 
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the  crossing,  the  headlight  on  the  interurban  would  be  thrown 
to  the  northeast,  to  some  extent,  until  the  car  turned  to  the  left 
enough  so  that  the  rays  would  strike  the  crossing.  Further,  the 
jury  could  have  found  from  the  evidence  that  the  street  light 
was  lighted,  and  that  a  person  could  be  seen  upon  the  crossing 
by  its  rays  for  a  distance  considerably  greater  than  the  distance 
it  would  take  to  stop  the  car,  going  at  the  speed  it  was  going. 
There  was  also  some  light  thrown  on  the  crossing  by  the  head- 
light of  the  approaching  street  car.  The  jury  could  have  found 
from  the  evidence  that,  from  the  street  light,  or  from  it  and 
the  street  car  headlight,  the  motorman  should,  as  a  matter  of 
original  negligence,  have  seen  the  deceased,  or  that  he  did,  in 
fact,  see  him.  Though  the  motorman  testifies  that  he  did  not 
see  deceased  until  he  was  within  20  or  25  feet,  the  jury  could 
have  found  from  the  evidence  that  he  could  have  seen  him  for  a 
greater  distance,  and  that  he  did,  in  fact,  see  him,  notwithstand- 
ing the  motorman 's  denial.  Considering  all  the  circiunstances, 
the  jury  were  not  necessarily  boui^d  to  accept  his  statement. 
His  testimony  is  that  he  was  looking  all  the  time,  for  100  yards, 
before  reaching  the  crossing ;  and  if  so,  he  could  have  seen,  and 
must  have  seen, — at  least,  the  jury  could  have  so  found.  A 
person  with  good  eyes,  looking  in  the  direction  of  a  bright  full 
moon,  and  looking  at  it,  but  testifying  that  he  did  not  see  it, 
may  not  claim  that  his  testimony  that  he  did  not  see  is  a  verity. 
Numerous  cases  so  hold.  The  jury  could  have  found  from  the 
evidence,  too,  that  the  motorman  did  not  put  in  motion  means 
at  his  command  for  stopping  his  car,  after  seeing  deceased  in  a 
place  of  peril  upon  the  tracks,  or  after  he  should  have  seen 
him,  in  the  exercise  of  reasonable  diligence  in  the  first  instance, 
and  as  a  matter  of  original  negligence.  The  evidence  shows,  or 
the  jury  could,  at  least,  have  so  found,  that  the  efforts  of  the 
motorman  to  stop,  by  putting  on  the  brake,  was  at  about  the 
time  deceased  was  struck.  There  may  be  other  circumstances 
bearing  on  these  points,  but  the  foregoing  were  suflBcient  to 
take  the  case  to  the  jury  on  the  matters  suggested.  Without 
reviewing  the  cases,  the  following,  among  others  which  may  be 
cited,  give  support  to  our  conclusion :  BemiUard  v.  Sioux  City 
Traction  Co.,  138  Iowa  565,  567;  Carr  v,  Interurban  B.  Co., 
185  Iowa  872,  878;  Watson  v.  Boone  Elec.  Co,,  163  Iowa  316,  321. 
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• 
2.    We  think  deceased  was  not  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law.    He  had  a  right  to  walk  along  the 
track,  and  between  the  rails,  provided,  of  course,  he  used  ordi- 
2.  nkoligbnoi:        ^^^^  ^^^®  Under  such  circumstances.    There  was 
mSSence^jury    ^^  paving  or  sidcwalks,  and  the  track  was  the 
question.  ^cst  placc  to  Walk.    It  was  known  by  the  com- 

pany that  pedestrians  did  do  that.  True,  he  must  have  known 
that  there  was  danger  in  walking  on  the  track;  and  he  had  a 
cap  on  and  a  collar  around  his  ears,  so  that  he  could  not  as 
readily  hear.  But  he  had,  just  before,  stepped  to  the  east,  on  the 
east  track,  to  let  the  street  car  pass  on  the  west  track;  and  it 
may  properly  be  inferred  that  his  attention  was  diverted  by 
the  approach  of  the  street  car  in  front  of  him,  and  that  he 
stepped  over  on  the  other  track  to  avoid  it.  If  he  did  look  be- 
hind him,  the  headlight  on  the  interurban  was  so  dim  that  he 
might  easily  have  mistaken  it  for  some  other  light,  or  misjudged 
the  distance  it  was  away,  and  the  speed  at  which  it  was  coming. 
The  evidence  does  not  show  that  he  did  not  look  behind,  from 
time  to  time.  Some  of  the  witnesses  say  they  saw  him  on  the 
track  shortly  before  he  was  struck,  but  they  do  not  claim  that 
they  observed  him  all  the  time.  It  seems  to  us  that  the  nature 
of  his  injuries  tends  to  show  that  he  had  just  looked  around  to 
his  left,  or  was  in  the  act  of  doing  so.  He  was  on  the  east 
track,  or  the  track  to  his  right.  After  the  accident,  he  was 
found  further  west,  or  to  his  left.  His  skull  was  fractured  over 
his  left  eye,  and  there  were  other  injuries  on  the  left  side  of  his 
face,  or  more  nearly  to  the  front  of  the  side  of  his  face,  two  inches 
back  of  the  injury  over  the  eye.  The  motorman  says  he  saw  the 
left  side  of  Carr's  face  when  he  saw  him.  This  would  indicate 
that  Carr's  face,  or  at  least  his  left  side,  was  towards  the  south, 
or  the  approaching  interurban.  He  may  have  been  struck  by  the 
northwest  corner  of  the  interurban  car,  as  he  was  in  the  act 
of  stepping  oflf  the  east  track  to  the  west,  and  was  struck  and 
thrown  west  by  the  impact.  We  do  not  say  that  it  did  so  happen, 
but  it  is  a  legitimate  inference,  and  it  was  for  the  jury  to  say. 
We  shall  not  review  the  cases  bearing  upon  this  question,  but 
see  Perjue  v.  Citizens'  E.  L.  &  O.  Co.,  131  Iowa  710;  Dow  v. 
Des  Moines  City  B.  Co.,  148  Iowa  429,  442 ;  Long  v.  Ottumwa 
R.  &  L.  Co.,  162  Iowa  11,  19;  Van  Camp  v.  City  of  Keokuk, 
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130  Iowa  716,  720 ;  BemUlard  v.  Sioux  City  Traction  Co.,  138 
Iowa  565,  567. 

3.  We  have  already  indicated,  in  a  prior  division  of  the 
opinion,  that  the  jury  could  have  found  from  the  evidence  that 
the  motorman  on  the  interurban  did,  in  fact,  see  deceased  on  the 
track  in  a  position  of  danger,  in  time  to  have  stopped  the  car 
before  striking  him.  There  are  other  circumstances  bearing  on 
the  question  of  last  clear  chance.  The  evidence  bearing  on  that 
is  much  the  same  as  that  which  tends  to  support  plaintiff's 
claim  as  to  original  negligence.  Considering  all  the  circum- 
stances, it  is  doubtful  whether  there  is  enough  to  sustain  plain- 
tiff's claim  as  to,  last  clear  chance;  but  as  to  this  we  do  not 
determine  at  this  time. 

One  of  the  brief  points  complains  that  the  court  erred  in 
excluding  certain  evidence;  but  the  pages  of  the  abstract  show- 
ing the  rulings  complained  of  are  not  given,  nor  are  the  names 
of  the  witnesses.  In  any  event,  the  matter  is  not  likely  to  oc- 
cur on  a  retrial. — Reversed  and  remanded. 


J.  A.  Graver,  Appellant,  v.  E.  H.  Birmingham,  Appellee. 

PLEADIKO:     General  Denial — ^Evidence  Admissible.     Under  a  general 

1  denial  of  a  contract  as  pleaded  by  plaintiff,  defendant  may  testify 
as  to  his  version  of  the  contract.  So  held  where  plaintiff  alleged 
that  he  was  employed  generally  by  defendant  to  find  a  purchaser 
for  defendant's  property,  and.  defendant,  under  a  general  denial, 
was  permitted,  not  only  flatly  to  deny  the  pleaded  contract,  but  to 
testify  that  in  no  event  was  he  to  sell  unless  his  wife  consented 
thereto, 

TRIAL:    Instrnctions — ^Basls  for  Applicable  Instmctlon.    Testimony  ad- 

2  missible  under  the  pleadings  necessarily  furnishes  basis  for  appli- 
cable instructions. 

Appeal  from  Woodbury  District  Court. — George  Jepson,  Judge. 

May  10,  1921. 

Action  to  recover  an  alleged  real  estate  commission.    Judg- 
ment for  the  defendant,  and  plaintiff  appeals. — Affirmed. 
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McConkey  &  McConkey,  for  appellant. 
Burgess,  OHl,  Sammis  &  Boylan,  for  appellee. 

Stevens,  J. — I.    The  petition  of  plaintiff  is  in  the  usual 
form  of  actions  for  the  recovery  of  a  real  estate  commission, 
and  the  answer  of  the  defendant  was  a  general  denial.    Accord- 
ing to  the  testimony  of  the  plaintiff,  the  de- 
1.  pliadiho:  ,         fendant  listed  a  certain  residence  property  in 

general    denial:  x-      r       ^ 

evid^M  ad-        Sioux  City,  lowa,  with  him  for  sale  at  a  specified 

price  and  terms,  and  he  promptly  found  a  pur- 
chaser, ready,  able,  and  willing  to  buy  the  same  at  the  agreed 
price  and  upon  the  terms  specified,  who  signed  a  written  con- 
tract to  purchase  said  property.  The  defendant,  when  the  con- 
tract was  presented  to  him,  refused  to  sign  it  or  to  make  the 
conveyance. 

The  court  permitted  the  defendant,  against  the  objections  of 
counsel  for  plaintiff,  to  testify  that  he  did  not  list  the  property 
with  the  defendant  for  sale ;  that  he  did  not  know  that  plaintiff 
was  in  the  real  estate  business;  and  that  plaintiff,  who  was  a 
stranger  to  him,  inquired  of  defendant  whether  he  would  sell 
the  property;  and  that,  in  response  to  said  inquiry,  defendant 
stated  that  he  would  take  $12,000  for  it,  the  purchaser  assuming 
a  mortgage  of  $6,000  thereon,  provided  that  it  was  satisfactory 
to  his  wife  and  she  consented  thereto,  but  not  otherwise;  that 
a  contract  was  presented  to  him  for  signature  on  the  evening  of 
the  same  day  that  the  conversation  above  detailed  with  the  plain- 
tiff was  had,  and  before  he  had  seen  or  had  an  opportunity  to 
discuss'  the  matter  with  his  wife ;  and  that  he  declined  to  sign 
the  contract  until  he  had  consulted  her ;  and  that  she  refused  to 
sell  the  property. 

It  is  urged  by  counsel  for  appellant  that  the  court  errone- 
ously permitted  the  defendant  to  testify  to  the  alleged  con- 
versation with  plaintiff  to  the  effect  that  he  would  not  sell  the 
property  unless  it  was  agreeable  to  his  wife,  or  that  he  declined 
to  sell  the  same  because  she  refused  to  give  her  consent  thereto. 
The  evidence  was  clearly  admissible.  The  defendant  did  not 
seek  to  prove  another  or  different  contract,  except  for  the  pur- 
pose of  a  denial  of  the  contract  alleged.    Defendant's  version  of 

Vol.  191  Ia.— 33 
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the  conversation  and  transaction  was  admissible  under  a  general 
denial,  as  it  tended  to  negative  the  contract  alleged. 

Mrs.  Birmingham,  wife  of  the  defendant,  was  permitted 
to  testify  to  a  conversation  between  herself  and  her  husband, 
in  the  presence  of  the  plaintiff,  at  the  time  the  contract  was 
presented  for  signature,  in  which  she  claimed  that  her  husband 
informed  her  that  plaintiff  wanted  to  buy  the  property,  and 
that  she  stated  that  she  did  not  want  to  sell,  and  finally  positively 
stated  that  she  would  not.  The  testimony  was  manifestly  admis- 
sible, and  the  objection  was  rightly  overruled. 

II.     Counsel  for  appellant  also  excepted  to  Paragraph  6 
of  the  court's  charge,  wherein  the  jury  was  instructed,  in  sub- 
stance, that,  if  it  appeared  from  the  evidence  that  the  defendant, 
2  Trial-  inatnic-     ^*  ^^®  ^^^®  ^^  ^^®  ^^^*  Conversation,  in  which  the 
a*^pUcabi©^''iii-^'     defendant  expressed  his  willingness  to  sell  the 
structions.  property   for   the   price   and   upon   the   terms 

stated,  further  stated  that  it  was  not  for  sale  unless  it  was  sat- 
isfactory to  his  wife,  and  that  she  refused  to  sell  the  same,  plain- 
tiff could  not  recover. 

The  exceptions  of  counsel  to  this  instruction  are  not  very 
clear;  but,  as  we  understand  their  position,  it  is  that  the  court 
should  not  have  referred,  in  its  instructions,  to  the  conversation 
had  between  the  parties  after  plaintiff  had  furnished  a  cus- 
tomer able,  ready,  and  willing  to  purchase  the  premises  at  the 
price  and  upon  the  terms  specified;  and  that,  as  the  evidence 
revealed  that  the  title  to  the  property  was  in  the  name  of  the 
defendant,  the  conversation  and  statements  by  the  defendant's 
wife,  after  plaintiff  had  found  a  purchaser  as  above  stated,  were 
wholly  immaterial  and  in  no  sense  defensive;  and  that,  there-, 
fore,  the  instruction  should  not  have  been  given. 

We  have  already  held  that  the  evidence  was  admissible,  and 
therefore  the  conclusion  follows  that  the  instruction  complained 
of  was  not  erroneous  in  any  of  the  particulars  pointed  out  in  the 
exceptions  thereto.  Whether  it  was  subject  to  other  criticisms, 
we  have  no  occasion  to  consider;  and  we  have  taken  into  con- 
sideration only  the  exceptions  noted.  The  evidence  as  to  the 
terms  of  the  conversation  between  plaintiff  and  defendant  was 
conflicting.    The  jury  evidently  accepted  the  defendant's  version 
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thereof,  and  this  court  cannot  disturb  its  finding.     The  judg- 
ment of  the.  court  below  is — Affirmed. 

Evans,  C.  J.,  Abthub  and  Faville,  JJ.,  concur. 


Johanna  Duden,  Appellee,  v.  Johanna  Duden  et  al.,  Appellees ; 

Remt  Gerjets  et  al.,  Appellants. 

WILZiS:    Election  by  Bponse — ^Nature  of  Evidence  to  Show.    The  bring- 

1  Ing  of  an  action  by  a  wife  to  enforce  the  provisions  of  her  hus- 
band's will  in  her  favor  is  sufficient  evidence  of  her  election  to  take 
under  the  will. 

WILLS:     Oonstmctlon — Amblguons  Antecedent.     A   devise  of  a  life 

2  estate  in  realty  to  a  daughter  of  testator's,  with  remainder  over  to 
her  heirs,  with  the  added  clause,  ''but  she  shall  pay  to  my  said  wife, 
each  year  so  long  as  she  may  live,  $2.00  per  acre  cash,"  construed, 
and,  in  view  of  the  will  as  a  whole,  held  to  require  the  annuity  to 
be  paid  so  long  as  the  wife  lived,  and  not  so  long  as  the  devisee 
daughter  lived. 

WILLS:     Oonstmctlon — When  Annuity  Charge  on  Land.    A  devise  of 

3  realty,  coupled  with  a  proviso  that  the  devisee  shall  pay  an  annuity 
to  a  named  person  during  the  lifetime  of  the  latter,  with  no  proviso 
that  a  breach  in  payment  will  forfeit  the  devise,  will  be  construed 
as  a  charge  an  the  land. 

Appeal  from  Calhoun  District  Court, — E.  G.  Albert,  Judge. 

May  10,  1921. 

Petition  for  the  construction  of  a  will.  Decree  construing 
a  certain  provision  of  the  will  to  create  a  charge  or  lien  upon 
land  devised.    The  facts  appear  in  the  opinion. — Affirmed, 

Chray  &  Gray,  for  appellants. 

Thomas  Kennedy ,  E.  C.  Stevenson,  and  J,  F.  Lavender,  for 
appellees. 

Faville,  J. — One  Edo  Duden  died  testate  on  the  15th  day 
of  November,  1918.    The  plaintiff  is  his  widow.    The  main  ques- 
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tion  involved  in  this  case  is  the  proper  construction  to  be  placed 
upon  Paragraph  5  of  the  will  of  the  said  decedent.  By  the 
terms  of  the  said  will,  the  testator  devised  different  tracts  of 
land  to  his  several  children.  The  appellants  herein  are  the 
surviving  husband  and  children  of  one  of  the  testator's  daugh- 
ters, one  Bertha  Gerjets.  The  devise  to  the  said  Bertha  Gerjets 
is  in  Paragraph  5  of  said  will,  and  is  as  follows : 

"I  give,  devise  and  bequeath  to  my  daughter  Bertha  Gerjets, 
for  her  use  during  her  natural  life,  the  Southwest  Quarter  of 
Section  Fifteen  (15)  in  Township  Eighty-eight  (88)  North  of 
Range  Thirty-two  (32)  West  of  the  Fifth  Principal  Meridian  in 
Calhoun  County,  Iowa,  but  she  shall  pay  to  my  said  wife  Johanna 
Duden — each  year  so  long  as  she  may  live,  two  (2)  dollars  per 
acre  cash,  after  the  death  of  my  said  daughter  Bertha  Gerjets, 
this  land  shall  go  to  her  heirs." 

By  Paragraph  9  of  the  said  will,  all  the  personal  property 
of  the  testator  was  bequeathed  to  his  ^vif  e. 

At  the  time  of  his  death,  the  testator  owned  810  acres  of 
land,  which  he  divided  among  his  several  children  by  devises 
substantially  in  the  same  language  as  above  set  forth.  The 
daughter  Bertha  Gerjets,  the  beneficiary  under  Paragraph  5 
of  said  will,  paid  to  her  mother  the  sum  of  $2.00  per  acre  on 
the  quarter  section  of  land  devised  to  her  as  long  as  she,  the 
said  Bertha,  lived.  Bertha  died  on  February  7,  1917,  since 
which  date  the  said  amount  of  $2.00  per  acre  has  not  been  paid ; 
and  this  action  is  brought  by  the  widow  of  said  testator  against 
the  surviving  husband  and  heirs  of  the  said  Bertha,  to  impress 
the  said  annuity  as  a  lien  or  charge  upon  the  land. devised  to 
her. 

Three  propositions  are  involved  in  this  appeal :  1.  Did  the 
widow  elect  to  take  under  the  will  of  said  decedent?  2.  Is 
the  annuity  provided  for  to  be  paid  during  the  life  of  the  widow 
or  during  the  life  of  the  beneficiary,  Bertha  Gerjets,  only  ?  3. 
In  any  event,  is  the  annuity  a  charge  or  lien  upon  the  land  or 
a  mere  personal  claim  against  the  said  Bertha  Gerjets  or  her 
estate  ? 

I.  Appellants  contend  that  the  record  fails  to  show  afl&r- 
matively  that  the  appellee  elected  to  accept  the  terms  and  pro- 
visions of  the  will  of  the  testator.     There  is  no  merit  in  this 
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1.  Wills:  election  <  intention.  The  bringing  of  this  action  and 
?uTe"?f'^d«Sc'e  ^'^®  allegations  of  the  petition  are  sufficient, 
to  show,  [j^  and  of  themselves,  to  constitute  such  an  elec- 

tion to  take  under  the  will.  The  appellee  sets  out  the  will  as  a 
part  of  her  petition,  alleging  that  the  amount  sought  to  be 
recovered  is  now  due  thereunder,  and  prays  for  a  construction 
and  interpretation  of  the  said  will  in  her  behalf.  We  have  here- 
tofore held,  in  Arnold  v.  Livingston,  157  Iowa  677,  that : 

''The  widow  may  elect  to  accept  the  devise  at  any  time,  and 
that  this  fact  can  be  shown  by  any  competent  evidence  that 
satisfies  the  court  that  she  did  so  elect  before  death." 

We  also  said: 

''The  election  determines  the  choice,  and  this  choice  may  be 
shown  by  expressed  words  of  election  and,  as  in  this  case,  the 
actual  taking  of  the  thing  bequeathed,  or  it  may  be  shown  in 
any  other  manner  that  clearly  makes  manifest  that  an  election 
has  been  made." 

See,  also,  Schubert  v.  Barnholdt,  177  Iowa  232. 

II.  It  is  contended  that  the  clause  "but  she  shall  pay  to 
my  said  wife  Johanna  Duden  each  year  so  long  as  she  may  live 
two  (2)  dollars  per  acre  cash,"  should  be  construed  to  mean 

that  the  said  payments  are  to  be  made  so  long 

'  scrnction:  ftmbig-   as  the  Said  Bertha  Gerjets  lived.     In   other 

nous  anec  words,  it  is  Contended  that  the  word  "she"  in 

said  paragraph  of  said  will  refers  to  the  devisee.  Bertha  Gerjets, 

and  not  to  the  widow. 

Some  light  is  thrown  upon  the  intention  of  the  testator  by 
Paragraph  7  of  the  will,  devising  a  portion  of  his  real  estate  to 
his  son.    In  said  paragraph,  the  testator  provided : 

"But  he  shall  give  my  said  wife  Johanna  Duden  the  free 
use  of  one  room  in  house  on  said  place  so  long  as  she  shall  live 
and  shall  pay  her  each  year  so  long  as  she  shall  live  two  (2) 
dollars  per  acre  cash." 

It  is  very  evident  that,  in  the  paragraph  devising  land  to 
the  son,  the  language  used  by  the  testator  was  intended  to  pro- 
vide for  the  use  of  the  room  and  the  payment  of  the  annuity  for 
and  during  the  life  of  the  widow  of  the  testator.  No  other  con- 
struction would  be  possible.  We  think  that  there  is  no  doubt 
that  a  similar  construction  is  to  be  placed  upon  the  paragraph  of 
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the  will  containing  the  devise  to  the  beneficiary  Bertha,  and  that 
the  words  ''so  long  as  she  may  live''  mean  **so  long  as  the 
widow  shall  live"  and  not  *'so  long  as  the  beneficiary  shall  live/' 

We  must  construe  this  will  as  a  whole,  and  gather  from 
it  the  purpose  and  intention  of  the  testator,  as  therein  expressed ; 
and  we  think  it  is  perfectly  clear,  obvious,  and  plain  that  it  was 
the  purpose  and  intention  of  the  testator,  by  the  language  used, 
to  provide  for  the  payment  of  annuities  to  his  widow  that  should 
be  maintained  and  paid  during  the  widow's  entire  life.  Any 
other  construction  would  be  doing  violence  to  the  language 
used,  and  be  contrary  to  the  obvious  intention  of  the  testator. 
If  the  construction  contended  for  by  the  appellants  is  correct, 
then  the  prior  death  of  the  several  beneficiaries  would  terminate 
the  annuities  to  the  widow  and  leave  her  without  income  during 
her  declining  years,  a  situation  which  the  testator  obviously  in- 
tended to  prevent.  We  construe  this  clause  of  the  will  to  mean 
that  the  annuity  provided  for  therein  was  to  be  paid  to  the 
widow  of  the  testator  for  and  during  the  term  of  the  widow's 
life,  and  not  during  the  life  of  the  devisee.  Bertha  Gerjets. 

III.  In  construing  this  will,  we  must  follow  the  general 
rule  of  determining  the  intent  of  the  testator  from  the  entire 
instrument ;  and,  when  that  intent  is  ascertained,  it  must  govern 
3  Wills:  con-  ^  *^^  Construction  of  the  will.  It  is  apparent 
annStrch^rgr  ^^^^  ^  reading  of  the  instrument  that  the  tes- 
on  land.  tator  intended  that  his  widow  should  be  paid 

an  annuity  during  her  lifetime  equal  to  $2.00  per  acre  on  the 
amount  of  land  devised  to  the  beneficiary,  Bertha.  Some  sig- 
nificance should  be  attached  to  the  fact  that  the  testator  mea- 
sured this  annuity  by  a  **per  acre"  charge.  It  is  also  significant 
that  the  gift  of  the  land  to  the  daughter  is  qualified  or  con- 
ditioned by  the  use  of  the  word  **but."  So  we  have  a  situation 
where  the  testator  was  obviously  providing  for  the  payment  by 
this  devisee  of  an  annuity  to  his  wife,  which  payment  was  made 
a  condition  of  the  acceptance  of  the  devise  by  the  provision 
^^hut  she  shall  pay  to  my  wife  Johanna  Duden  each  year  so 
long  as  she  may  live  two  (2)  dollars  per  acre  cash." 

The  provision  in  this  will  is  an  annuity.  Being  such,  it 
may  be  made  chargeable  on  real  estate,  if  the  intention  so  to  do 
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is  expressed  in  the  will.  Nehls  v,  Satier,  119  Iowa  440,  and  cases 
cited  therein. 

In  Woodward  v.  Walling,  31  Iowa  533,  the  will  provided: 

''I  give  and  bequeath  to  my  son,  Elisha  Jennings  (describ- 
ing ^he  lands  devised),  during  his  natural  life,  and  after  his 
decease  to  revert  to  his  heirs,  provided,  however,  that  the  said 
Elisha  Jennings  shall  provide  a  home  for  his  sister,  Oriel  Zema, 
till  her  marriage,  and  then  to  give  her  an  outfit  equal  to  what  her 
sisters  have  received  at  their  marriage,  provided,  however,  that, 
if  the  said  Elisha  Jennings  does  not  accept  of  the  provisions  of 
this  will  within  18  months  from  the  date  of  this,  then  said 
property  to  revert  to  his  sister,  Oriel  Zerna." 

We  said: 

**The  condition  under  consideration  being  for  the  benefit 
of  plaintiff,  without  any  expressed  intention  that  its  breach  shall 
work  a  forfeiture  of  the  estate,  should  be  regarded  as  creating 
a  trust  or  charge  upon  the  land  in  her  favor,  to  be  enforced  as 
other  trusts  and  charges,  and  not  as  a  limitation  upon  the  estate 
devised.  This  is  the  doctrine  announced  in  many  cases  arising 
under  similar  conditions." 

In  Henry  v.  Oriffis,  89  Iowa  543,  the  testator,  by  the  terms 
of  his  will,  devised  his  real  estate  to  his  two  sons,  and  gave  the 
daughter  a  sum  of  money,  and  provided : 

**If  there  is  not  personal  property  and  money  enough  to 
make  the  amount,  the  boys  is  to  pay  enough  to  make  the 
amount." 

We  said: 

"The  district  court,  in  making  the  $750  a  lien  on  the  real 
estate,  mu^  have  applied  a  rule  of  law  that  the  effect  of  the  will 
was  to  create  such  a  lien ;  anrf  we  are  in  accord  with  that  view. 
Of  course,  such  a  purpose  on  the  part  of  the  testator  is  only  to  be 
inferred,  but  the  inference  must  be  a  necessary  one,  to  effectuate 
the  testamentar}*^  intention;  for  it  should  be  presumed  that  the 
testator  designed  that  his  estate,  rather  than  the  personal  proper- 
ty of  his  devisees,  should  stand  as  security  for  the  fulfillment  of 
his  bequests,  or,  in  other  words,  the  due  execution  of  his  will. 
Courts  should  not  and  will  not  sanction  such  a  substitution,  as 
security,  to  the  prejudice  of  a  beneficiary,  in  the  absence  of  a 
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clear  intention  on  the  part  of  the  testator.  The  consequences  of 
the  opposite  rule  are  manifest  in  this  case,  where  the  substitu- 
tion of  personal  security  would  take  from  one  beneficiary,  against 
a  manifest  intention  of  the  testator,  and  give  to  another.  In 
cases  of  doubtful  construction,  that  one  should  prevail  that 
will  insure  just  results,  and  preserve  a  fair  administration  of 
the  law.'' 

This  case  was  cited  and  approved  by  us  in  Mohn  v.  Mohn, 
149  Iowa  288.  We  see  no  reason  why  we  should  depart  from 
this  rule. 

In  Nash  v.  Taylor,  83  Ind.  347,  it  is  said : 

'*A  charge  upon  real  estate  may  be  made  in  express  terms, 
or  the  intention  of  the  testator  may  be  gathered  from  the  entire 
will,  taken  together.  *  *  *  It  is  firmly  established  that  a  charge 
may  be  implied,  and  requires  no  particular  form  of  words." 

In  Brown  v,  Knapp,  79  N.  Y.  136,  it  is  said : 

*  *  It  is  well  settled  that,  when  a  legacy  is  given  and  directed 
to  be  paid  by  the  person  to  whom  real  estate  is  devised,  such 
real  estate  is  charged  with  the  payment  of  the  legacy." 

Where  a  will  by  its  terms  provides  for  the  payment  of 
an  amount  annually  by  the  devisee,  it  was  held  that  the  same 
constituted  a  charge  upon  the  real  estate.  Appeal  of  Phillips, 
(Pa.)  7  Atl.  918.  See,  also,  Merritt  v.  Buchnam,  78  Me.  504  (7 
Atl.  383) ;  Le  Rotigetel  v.  Mann,  63  N.  H.  472  (3  Atl.  746). 

Our  previous  holdings  are  determinative  of  the  question 
here  involved.  The  evident  purpose  of  the  testator  was  to  pro- 
vide a  fixed  annuity  for  his  widow  during  her  lifetime.  He 
devised  the  land  in  question  to  his  daughter,  and  by  the  language 
used  in  making  said  devise  intended  to,  and  did  in  fact,  impose 
a  condition  upon  the  said  devise  which  constitutes  a  charge  and 
lien  upon  the  land  so  devised  for  the  payment  to  the  widow  of 
the  annuity  therein  named. 

The  decree  of  the  lower  court  was  correct,  and  it  is — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Grinnell  Overland  Company,  Appellant,  v.  Merchants 

National  Bank  et  al.,  Appellees. 

BANKBT7PT0T:  Jurisdiction  of  Courts — Setting  Aside  State  Judg- 
ment. A  judgment  of  the  bankruptcy  court  that  named  property 
be  freed  from  a  preferential  judgment  of  a  state  court  is  a  finality, 
except  on  appeal  in  said  bankruptcy  proceeding,  and  precludes  the 
state  court  from  in  any  manner  readjudicating  the  right  of  the 
plaintiff  in  such  preferential  judgment  to  said  property. 

Appeal  from  Grinnell  Superior  Court. — J.  H.  P.  Robison,  Judge. 

January  11,  1921. 

Rehearing  Denied  Mat  10,  1921. 

Action. to  recover  $600  with  interest.  Defendants  denied 
the  jurisdiction  of  the  state  court,  and  entered  plea  of  former 
adjudication.  Petition  was  dismissed  by  the  trial  court,  and 
judgment  entered  against  plaintiff  for  costs.  PlaintiJBf  appeals. 
— Affirmed. 

Dan  Davis  and  lAston  McMUlen,  for  appellant. 
J,  O.  Shiffleti,  for  appellees. 

De  Graff,  J. — On  motion  of  the  defendants,  the  trial  court 
entered  judgment  on  the  pleadings.  Briefly  stated,  the  facts  are 
these:  On  February  28,  1918,  the  Grinnell  Overland  Company 
obtained  judgment  in  the  Grinnell  superior  court  against  one 
Thos.  L.  Mintle,  on  two  promissory  notes.  This  suit  was  aided 
by  attachment  of  an  automobile  for  which  the  notes  had  been 
given  at  the  time  of  sale.  Special  execution  issued  on  the  15th 
day  of  March,  1918,  and  the  city  marshal,  by  virtue  of  the  execu- 
tion, proceeded  to  advertise  and  sell  the  automobile.  On  April 
13,  1918,  THos.  L.  Mintle,  upon  voluntary  petition  in  bank- 
ruptcy, was  adjudicated  to  be  a  bankrupt,  and  appellee  Gruhn 
was  appointed  trustee  of  his  estate. 
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The  trustee  forthwith  made  application  to  the  bankruptcy 
court  at  Des  Moines,  in  which  court  said  estate  was  pending, 
for  an  order  to  set  aside  the  said  judgment  and  to  require  the 
said  marshal  to  turn  over  to  the  trustee  the  automobile  in  ques- 
tion for  the  benefit  of  the  creditors  of  the  bankrupt  estate. 
Plaintiff  entered  his  appearance,  and  made  resistance  to  said 
motion. 

On  the  11th  day  of  May,  1918,  the  referee  in  bankruptcy, 
Prank  J.  Comfort,  entered  an  order  directing  the  marshal  to 
turn  over  the  said  automobile  to  the  trustee,  for  the  reason  that 
a  preference  had  been  obtained  by  the  said  judgment  on  the 
notes,  which  were  not  secured  by  mortgage,  nor  did  said  in- 
debtedness have  any  priority  by  way  of  conditional  bill  of 
sale,  and  within  the  four-months  period.  Plaintiff  then  filed 
petition  for  review  in  said  matter  in  the  district  court  of  the 
United  States,  southern  district  of  Iowa,  central  division;  and, 
on  the  24th  day  of  January,  1919,  the  petition  was  denied,  and 
the  order  of  the  referee  was  confirmed. 

It  further  appears  that,  prior  to  the  final  order  confirming 
the  action  of  the  referee  in  bankruptcy,  the  automobile,  by  agree- 
ment of  the  parties  to  the  action,  was  sold,  and  the  proceeds  of 
the  sale,  $600,  were  deposited  in  the  defendant  bank,  to  be  held 
in  escrow,  pending  further  proceedings  in  the  bankruptcy 
*  court.    The  agreement  read  as  follows : 

**The  $600  to  be  delivered  by  said  bank  to  either  Grinnell 
Overland  Company  or  F.  W.  Gruhn,  trustee,  upon  the  final 
determination  by  said  United  States  court  as  to  who  is  entitled 
to  said  money.  Said  authority  of  the  bank  to  turn  over  to  the 
proper  person  said  $600  to  be  an  order  or  certificate  from  said 
bankruptcy  court.'' 

On  the  7th  day  of  March,  1919,  there  was  filed  in  the  supe- 
rior court  of  Grinnell  the  amended  and  subistituted  petition  in 
this  case.  This  petition  is  predicated  on  the  theory  of  a  trust, 
and  it  is  claimed  that  the  bank  became  the  resulting  trustee  of 
the  plaintiff,  who  denies  that  the  trustee  in  bankruptcy  has  any 
interest  in  the  fund.    The  prayer  of  the  petition  was : 

'  *  That  plaintiff  have  judgment  and  decree  against  the  bank 
for  $600,  with  interest  from  the  date  of  the  suit,  and  that  F.  W. 
Gruhn,  trustee,  be  forever  barred,  enjoined,  and  estopped  from 
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having  or  claiming  or  asserting,  by  suit  or  otherwise,  any  in- 
terest in  said  check  or  proceeds  of  the  same/' 

Defendants  for  answer  denied  certain  all^ations  of  the 
petition,  and,  after  stating  the  history  of  the  case  as  hereinbefore 
outlined,  pleaded  that  the  issue  involved  had  been  adjudicated, 
and  that  no  appeal  or  review  had  been  taken  or  perfected  from 
the  ruling  or  order  of  the  United  States  district  court  or  the 
judge  thereof;  and  prayed  that  the  petition  be  dismissed  at 
plaintiff's  costs. 

The  ruling  of  the  trial  court  in  entering  judgment  on  the 
pleadings  is  correct.  The  judgments,  decrees,  and  orders  of  a 
bankruptcy  court  possess  all  the  attributes  of  finality  and  are 
accorded  the  same  dignity  as  judgments  emanating  from  courts 
of  general  original  jurisdiction.  Henderson  v.  Denious,  186  Fed. 
100;  2  Remington  on  Bankruptcy  (2d  Ed.),  Section  1777  3/4. 

It  is  well  recognized  that  proceedings  in  state  courts  where- 
by it  is  attempted  to  levy  upon  or  seize  property  in  custody 
of  the  bankruptcy  court  may  be  enjoined.  In  In  re  Bluestone 
Bros.,  174  Fed.  53,  it  is  said : 

**It  is  no  longer  an  open  question  ♦  •  •  that  the  jurisdic- 
tion of  the  Federal  courts  in  bankruptcy  is  essentially  exclusive, 
and  that  a  district  court,  as  a  court  of  bankruptcy,  has  power 
to  stay  proceedings  of  a  state  court  seeking  to  take  away  from  its 
trustee  either  the  property  itself  or  to  impose  a  lien  upon  it.'' 

It  is  not  necessary  to  pursue  the  provisions  of  the  law  of 
bankruptcy  in  relation  to  the  facts  in  this  case.  The  applica- 
tion of  the  law  was  a  matter  exclusively  within  the  jurisdiction 
of  the  Federal  court.  The  appellant's  rights  were  exhausted 
and  further  action  precluded,  except  by  appeal,  when  the  Fed- 
eral court,  on  review,  held  with  appellee  trustee,  and  against 
appellant.     The   judgment   of   the   lower   court   is — Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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In  re  Will  of  Susan  Busick. 

Henry  Busick  et  al.,  Appellants,  v.  James  Busick  et  al., 

Appellees. 

WILLS:     Undne  Inflnence — ^Declarations  of  Legatee.     Declarations  by 

1  legatees  who  are  practically  sole  beneficiaries  under  the  will,  made 
in  the  presence  of  each  other,  and  before  or  after  the  execution  of 
the  will,  tending  to  show  their  domineering  and  dictatorial  control 
over  testator,  are  admissible  on  the  issue  of  undue  influence. 

WILLS:     TJndne  Influence — Jury  Qnestlon.     Evidence  of  brutal   and 

2  domineering  conduct  toward  a  testatrix  reviewed,  and  held  to  pre- 
sent a  jury  question  on  the  issue  of  undue  influence. 

Appeal  from  Wright  District  Court, — G.  D.  Thompson,  Judge. 

May  10,  1921. 

Tins  is  a  will  contest.  Trial  to  a  jury,  which  found  for 
contestants.  The  motion  for  new  trial  by  proponents  was  over- 
ruled, and  they  appeal. — Affirmed, 

Berry  &  Hill  and  Ilealy,  Thomas  <&  Healy,  for  appellants. 

Senneff,  Bliss,  Witwer  &  Senneff  and  Birdsall,  McOrath  & 
Archerd,  for  appellees. 

Preston,  J. — The  contestants  waived  proof  as  to  the  execu- 
tion of  the  will,  and  it  was  offered  in  evidence  by  proponents. 
At  the  conclusion  of  the  contestants'  evidence,  and  again  at  the 
close  of  all  the  evidence,  the  proponents  moved  for  a  directed 
verdict  in  their  favor,  which  was  overruled.  The  objections  to 
the  probate  of  the  will  were  that  deceased  did  n(Tt  have  sufl5cient 
mental  capacity,  and  that  the  will  was  procured  by  undue  in- 
fluence. The  evidence  showed  lack  of  business  experience  and 
some  mental  deficiencies,  lack  of  education,  physical  condition, 
and  so  on,  and  perhaps  some  evidence  of  mental  incapacity ;  but 
the  court  held  that  there  was  not  sufficient  evidence  of  mental  in- 
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capacity  to  take  the  case  to  the  jury,  and  withdrew  that  issue, 
but  submitted  the  case  to  the  jury  on  the  question  of  undue  in- 
fluence. Appellees  have  not  appealed  from  the  refusal  of  the 
court  to  submit  the  issue  of  the  alleged  mental  incapacity.  The 
will  was  executed  in  April,  1895.  The  signature  thereto  by 
testatrix  was  by  making  her  mark.  She  died  in  October,  1917, 
at  the  age  of  81  years.  The  will  gives  to  her  three  sons  James, 
William,  and  Perry,  and  to  the  three  daughters,  Rose  Harnden, 
Eva  Wiegand,  and  Abbie,  each  the  sum  of  $5.00,  and  then  gives 
to  the  proponents,  Henry  and  Oliver,  all  the  remainder  of  her 
personal  property,  of  whatever  nature  or  kind,  also  all  her  real 
estate  in  Wright  County,  Iowa,  and  all  her  interest  in  real  estate 
in  Indiana  left  by  her  father,  lately  deceased.  Testatrix  was  a 
widow,  her  huSband  having  died  in  1890.  She  was  the  mother 
of  11  children.  At  the  time  of  her  death,  she  had  5  sons  and  3 
daughters  living,  and  several  grandchildren.  At  that  time,  two 
of  her  sons  were  inmates  of  the  insane  hospital.  At  the  time  of 
the  death  of  the  husband,  in  1890,  the  children  were  all  adults, 
and  had  gone  from  home,  except  the  two  proponents,  who  were 
at  that  time  under  age,  and  two  daughters.  One  of  the  daugh- 
ters was  married,  the  year  following  her  father's  death,  and 
moved  to  Missouri  soon  after.  The  other  daughter  was  married 
in  1900.  The  sons  Henry  and  Oliver,  proponents,  remained  at 
home.  The  son  Perry  remained  at  home  for  3  or  4  years  after 
the  father's  death.  Perry  was  not  of  strong  mind,  and  gradually 
grew  worse,  until  he  was  finally  committed  to  the  hospital  at 
Cherokee.  The  contestants  are  some  of  the  children  and  grand- 
children. At  the  time  of  the  execution  of  the  will,  there  were  at 
home  with  the  mother  the  three  sons  Henry,  Oliver,  and  Perry, 
and  the  daughter  Abbie.  Henry  was  then  23,  Oliver  21,  and 
Abbie  16.  Perry  left  the  home  a  few  years  after  his  father 
died,  and  worked  in  the  neighborhood  about  a  year,  and  then 
returned  to  the  home  place,  and  remained  until  sent  to  the 
asylum,  a  year  or  so  before  this  trial.  When  the  husband  of 
testatrix  died,  he  was  the  owner  of  220  acres  of  land,  60  acres 
of  which  were  set  apart  to  the  widow  in  1891.  She  also  re- 
ceived 55  acres  of  land  in  Indiana,  which  was  sold  about  1902. 
The  widow  was  paid  $700  for  a  year's  support,  and  the  exempt 
personal  property  was  set  off  to  her,  part  of  which  proponent 
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Henry  claims  to  have  bought  of  his  mother ;  and  he  also  says  he 
sold  the  cattle  and  hogs.  Proponents  purchased  some  of  the 
shares  of  the  other  children  in  the  land  set  off  to  them.  Testa- 
trix lived  on  the  60  acres  until  her  death,  and  proponents  lived 
with  her,  except  that  Henry  was  married,  3  or  4  years  ago,  and 
after  that  did  not  live  in  the  same  house ;  but  they  still  continued 
to  work  the  same  farm.  With  some  assistance  from  Perry,  they 
carried  on  the  farm,  and  the  two  proponents  also  farmed  their 
own  land.  Proponents  used  the  farming  implements  set  off  to 
the  widow  as  exempt,  in  carrying  on  their  own  land  and  the  60 
acres  in  question.  Only  a  part  of  the  60  acres  was  farmed, 
about  15  acres  at  first.  Some  of  it  was  wet,  and  about  15  acres 
wood  land.  Appellees  claim,  and  it  appears  to  be  the  fact,  that 
Henry  was  the  dominating  force  on  the  premises,  directing  his 
mother  and  the  others  what  to  do,  and  supervising  and  managing- 
the  farm,  while  the  field  work  was  done  more  largely  by  Oliver 
and  Perry.  For  a  time  after  the  death  of  their  father,  the  three 
sons  used  the  real  estate  under  some  arrangement  by  which  they 
were  to  pay  one  third  as  rent.  Perry  received  no  compensation 
for  his  services  thereafter,  except  board  and  clothing.  He  filed 
a  claim  against  the  estate  therefor.  The  entire  management  of 
the  farm  was  by  proponents,  and  they  sold  the  live  stock  and 
farm  produce.  The  mother  sold  the  butter  and  eggs,  and  pur- 
chased groceries  therewith  for  the  family.  After  the  60  acres 
were  set  off,  proponents  never  paid  any  rent  therefor,  up  to  the 
time  of  her  death.  They  received  the  crops,  and  the  only  con- 
sideration they  gave  was  the  payment  of  taxes.  Proponents 
purchased  the  shares  of  four  of  the  heirs,  shortly  before  the 
execution  of  the  will.  The  shares  of  Perry  and  Abbie  were  pur- 
chased in  1898.  In  January,  1909,  testatrix  executed  a  warranty 
deed  to  proponents  for  an  undivided  one  third  of  the  60  acres 
in  controversy,  the  deed  reciting  that  the  consideration  was 
$1,500,  and  that  possession  was  not  to  be  given  until  her  death. 
At  this  time,  testatrix  was  ill,  and  in  such  condition  that  her 
attending  physician  thought  she  was  likely  to  die  at  any  time. 
The  deed  was  brought  down  to  testatrix  by  the  banker  with  whom 
proponents  did  business,  and  where  testatrix  also  checked  out  a 
small  amount  in  a  year.  Apparently,  proponents  thought  this 
deed  conveyed  the  entire  60  acres.    Henry  testified  that  he  and 
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his  brother  now  owned  the  60  acres  that  were  set  off  to  the 
mother,  and  that,  in  a  way,  they  purchased  the  60  acres.  Ap- 
pellants also  purchased  the  shares  of  some  of  the  grandchildren, 
though  not  all.  At  her  death,  deceased  owned  two  thirds  of  the 
60  acres  and  a  time  deposit  of  about  $700  in  the  bank,  substan- 
tially all  of  which  was  what  was  left  of  the  $1,100  she  had  re- 
ceived from  her  father's  estate  and  placed  in  the  bank  about  20 
years  before.  William,  now  in  the  insane  hospital,  and  contest- 
ant James  instituted  proceedings  for  the  appointment  of  a 
guardian  for  their  mother,  which  was  refused.  This  was  shortly 
before  the  will  was  made.  About  this  time,  testatrix  spoke 
to  the  administrator  of  her  husband's  estate  about  deeding  her 
interest  in  the  property  to  Henry  and  Oliver,  the  proponents; 
and  he  advised  her  to  make  a  will,  if  she  wanted  to  do  anything 
for  the  boys.  When  the  will  was  drawn,  testatrix  went  to  the 
office  of  an  attorney  alone,  and  instructed  him  how  to  draw  the 
will.  No  one  else  was  present.  Witnesses  were  called  in,  and  the 
will  was  read  over  in  their  presence.  After  it  was  executed,  it 
was  placed  by  testatrix  in  the  bank,  where  it  remained  until  her 
death.  Contestants  James,  Eva,  and  Abbie  say  they  did  ,not 
know  of  the  will  until  after  her  death;  and  it  is  claimed  by 
appellants  in  argument  that  there  is  no  evidence  to  show  that 
proponents  knew  of  the  will  until  after  her  death;  but  we  do 
not  find  that  they  so  testify.  Appellees  contend,  however,  that 
they  did  know  about  it,  and  that  they,  by  threats,  intimidations, 
and  undue  influence,  procured  the  making  of  the  will.  Ap- 
pellees say  that  there  is  a  taint  of  insanity  in  the  family  since 
the  elder  son,  Elwood,  shot  himself  at  the  house  of  one  of  the 
neighbors,  for  some  undisclosed  reason;  and  that  the  two  sons 
William  and  Perry  are  insane.  It  appears  that  testatrix  was  a 
simple-minded,  kindly  disposed,  hard-working  old  lady.  The 
evidence  shows  that  she  was  a  woman  without  schooling  or  edu- 
cation, and  appellees  contend  that  by  nature  she  was  below  the 
average  in  mental  capacity;  that  she  could  not  read  or  write; 
that  she  could  read  but  little,  and  that  with  difficulty ;  that  her 
reading  consisted  in  trying  to  spell  out  a  few  passages  in  the 
Bible ;  that  she  never  read  newspapers ;  that  she  could  not  readily 
count  money.  On  the  other  hand,  it  is  contended  by  appellants 
that,  for  several  years  after  her  husband's  death,  she  attended 
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to  her  own  business  in  a  prudent  manner;  that  she  took  the 
butter  and  eggs  to  the  store,  and  did  the  shopping  for  the 
family.  This  is  the  general  situation,  which  we  have  attempted 
to  state  without  going  too  much  into  details. 

Appellees  contend  that  proponents,  and  especially  the  son 
Henry,  began  a  course  of  the  most  brutal  treatment  of  their 
mother;  that  this  began  within  a  year  after  their  father's  death; 
and  that  it  was  continued,  both  before  and  after  the  execution 
of  the  will,  up  to  the  time  of  her  death;  and  that  thereby  she 
was  influenced  in  making  the  will  she  did.  This  seems  to  be 
the  principal  ground  relied  upon  by  appellants,  as  to  whether  the 
evidence  was  sufficient  to  take  the  case  to  the  jury  on  that  propo- 
sition. We  shall  not  attempt  to  recite  all  the  testimony.  If 
the  evidence  offered  by  contestants  is  sufficient  for  that  purpose, 
then,  though  denied  by  proponents,  the  conflict  in  the  evidence 
was  for  the  jury,  and  their  finding  is  conclusive  upon  us. 

Perhaps  we  should  take  up  one  or  two  matters  complained 
of  by  appellants  and  assigned  as  error,  in  regard  to  the  admis- 
sibility of  certain  of  the  testimony ;  so  that,  if  admissible,  such 
testimony  may  be  considered  with  the  other  evidence. 

1.    Contestant  James  Busick  testifies,  over  objection  by 

proponents  that  it  was  incompetent,  irrelevant,  and  immaterial, 

1  Wills  •  undue      *^  *  transaction  and  conversation  between  wit- 

iKtSS^nsot^^      ness  and  his  brother  Perry,  on  one  side,  and 

legatee.  proponents,  Henry  and  Oliver,  on  the  other,  in 

1894,  as  follows : 

**Well,  I  went  down  there  with  my  brother  to  get  the  hay 
which  he  claimed  belonged  to  him.  When  I  drove  in,  they  asked 
me  what  I  was  after.  I  says,  *I  came  down  with  my  brother  to 
get  his  hay;'  and  they  says,  *Get  off  the  place;'  and  I  says,  *I 
don't  have  to  get  off  the  place,  this  is  mother's  place,  and  I  will 
come  here  when  I  want  to.'  I  says,  'I  am  not  molesting  you 
boys;'  and  they  says,  *If  you  don't  get  off,  we  will  take  a  club 
and  drive  you  off;'  and  they  tried  it.  They  both  tried  it,  both 
Henry  and  Oliver.    Perry  didn't  get  his  hay  at  that  time." 

This  was  shortly  before  the  execution  of  the  will.  He  also 
testifies  to  a  conversation  some  time  after  the  execution  of  the 
will,  in  the  fall  of  1907,  when  he  says  that  proponents,  Henry 
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and  Oliver,  were  cutting  off  all  of  their  mother's  timber.  He 
says : 

**I  went  down  where  they  was.  They  were  logging  this 
timber,  and  I  says,  'Brothers,  what  are  you  doing  here,  cutting 
off  mother's  timber!'  and  they  says  it  was  none  of  my  God  damn 
business  what  they  were  doing;  and  I  says,  *Why,  brothers,  this 
isn't  mother's  wishes;'  and  they  says;  *It  don't  make  any  differ- 
ence. Mother  don't  get  her  wishes.  We  get  our  wishes.'  Well, 
I  says,  *It  is  mother's  property,'  and  I  says,  *You  better 
not  go  on ; '  and  they  says  it  didn  't  make  any  diflference  what  I 
said;  and  they  says,  *We  fixed  this  long  ago,  long  ago.'  They 
says:  *We  fixed  this  long  ago,  and  mother  didn't  have  much  to 
say  about  it.  She  didn't  get  her  wishes.  We  got  ours,  and  you 
will  not  get  anything  out  of  her,  nor  the  rest  of  them.'  I  says, 
*You  fixed  itr  and  they  says,  *Yes,  God  damn  you,  we  fixed  it, 
and  if  you  don't  get  off  the  place  we'll  put  you  off.'  That  is 
what  my  brothers,  my  two  brothers,  right  there  said." 

The  objection  to  this  question  and  the  motion  to  exclude 
were  on  the  ground  that  it  was  incompetent,  irrelevant,  im- 
material, not  bearing  on  any  question  involved ;  too  remote,  hav- 
ing  been  several  years  subsequent  to  the  execution  of  the  will. 
James  says  also  that  he  started  no  quarrel,  and  that  he  was  not 
up  there  on  any  other  occasion  when  he  had  any  trouble,  and 
that  this  was  the  only  time  they  undertook  to  drive  him  off,  al- 
though he  wasn't  up  there  thereafter  for  a  long  time.  Pro- 
ponents' version  of  this  transaction  is  somewhat  different. 
Henry  states  that  he  got  off  the  wagon  and  stopped  James,  and 
that  then  a  fight  began,  and  so  on.  We  have  held  in  several  cases 
that  evidence  of  admissions  or  declarations  by  one  or  a  part  of 
the  parties  interested  is  not  binding  upon  others.  But  we 
held  in  Lundy  v,  Lundy,  118  Iowa  445, — and  the  rule  has  been 
recognized  in  later  cases, — that  there  is  a  well-defined  exception 
to  the  rule,  where  proponent  is,  by  the  will,  made  the  recipient  of 
substantially  the  entire  estate,  and  he  is  before  the  court,  assert- 
ing soundness  of  mind,  and  he  is  charged  by  contestants  with 
exerting  undue  influence.  See,  also,  James  v.  Fairall,  154  Iowa 
253,  reported  and  annotated  in  38  L.  R.  A.  (N.  S.)  731. 

In  Beyer  v.  ScMenker,  150  Mo.  App.  671  (131  S.  W.  465), 
it  was  held  that  such  evidence  was  admissible,  whether  made 
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before  or  after  the  probate  of  the  will,  or  whether  before  or  after 
its  execution.  In  the  instant  case,  Henry  and  Oliver  are  the 
sole  proponents,  and  the  only  ones  interested  in  sustaining  the 
will,  since  they  received  the  entire  estate,  except  six  bequests  of 
$5.00  each.  The  conversation  related  was  by  them  together,  and 
apparently  acting  together.  The  evidence  was,  we  think,  compe- 
tent, so  far  as  the  point  just  suggested  is  concerned.  Possibly  the 
objection  is  not  broad  enough  to  cover  that.  The  real  objection, 
we  take  it  from  the  argument — and  this  is  in  connection  with 
the  objection  to  the  instructions  given — is  that  it  does  not  relate 
to  the  execution  of  the  will,  and  has  no  bearing  on  the  issue  of 
the  alleged  undue  influence.  But  undue  influence  may  be 
proved  circumstantially;  indeed,  it  is  seldom  capable  of  other 
proof.  We  think  the  jury  had  a  right  to  consider  this  evidence, 
in  connection  with  all  the  other  circumstances  in  the  case,  and 
to  interpret  it  as  referring  to  the  execution  of  the  will,  and  as 
^bearing  upon  their  attitude  toward  their  mother  in  reference  to 
her  property,  and  as  admissions  by  proponents  that  the  testa- 
trix was  not  permitted  to  do  as  she  wished  with  her  property- 
There  is  other  evidence,  both  before  and  after  the  execution  of 
the  will,  and  extending  over  a  long  period  of  time,  which  the 
jury  could  properly  consider  in  connection  with  this  testimony. 

Instructions  7  and  8  are  complained  of.  By  Instruction  7, 
the  jury  were  told,  substantially,  that : 

''Direct  evidence  of  undue  influence  in  procuring  the  exe- 
cution of  a  will  is  not  required,  to  prove  the  existence  of  such 
undue  influence.  Proof  of  undue  influence  may  be  made  by 
evidence  of  facts  from  the  inference  of  the  existence  of  such  un- 
due influence  may  naturally  and  reasonably  be  drawn.  And 
if  you  believe  from  the  evidence,  by  a  preponderance  thereof, 
that  any  fact  or  facts  are  proved  from  which  the  inference  may 
be  fairly  and  reasonably  drawn  that  the  alleged  will  of  Susan 
Busick,  now  deceased,  was  procured  by  undue  influence  operat- 
ing upon  her  at  the  time  of  the  execution  of  said  will,  then,  and 
in  that  case,  it  is  your  duty  to  find  that  the  said  alleged  will  is 
not  the  will  of  the  said  Susan  Busick,  deceased." 

The  objection  to  the  instruction  is  that  there  was  no  evi- 
dence, or  not  sufficient  evidence,  of  undue  influence  to  take  the 
case  to  the  jury.    We  are  of  opinion  that  there  was  sufficient  evi- 


May,  1921]  Ik  re  Will  op  Busick.  531 

dence,  and  further  testimony  will  be  referred  to  later  in  the  opin- 
ion. Another  objection  to  this  instruction  is  that  the  second 
sentence  is  obscure.  It  is,  somewhat.  It  is  apparent  that  a  word 
or  two  has  been  inadvertently  omitted ;  but  the  meaning  is  plain, 
and  there  is  nothing  that  could  mislead  the  jury. 

By  Instruction  8,  the  jury  were  told  as  to  matters  which  they 
might  take  into  consideration  in  determining  the  question  as  to 
whether  there  was  or  not  undue  influence  operating  upon  testa- 
trix at  the  time  the  will  was  executed:  among  them  her  intelli- 
gence or  lack  of  it;  her  mental  weakness  or  strength;  her  will 
power;  the  terms  of  the  will  itself,  whether  just  or  unjust,  rea- 
sonable or  unreasonable,  natural  or  unnatural,  and  so  on ;  or  *  *  any 
evidence  of  admissions  or  declarations  on  the  part  of  the  pro- 
ponents or  either  of  them,  tending  to  show  that  the  execution 
of  said  will  was  the  result  of  the  exercise  of  undue  influence  *  •  * 
and  any  and  all  other  facts  in  evidence  bearing  upon  said  mat- 
ter.'' 

The  objection  to  this  instruction  is  that  it  refers  to  the 
evidence  of  Henry  and  Oliver  before  set  out,  and  that  such  evi- 
dence does  not  refer  to  the  execution  of  the  will.  We  have  al- 
ready stated  our  views  in  regard  to  this,  and  we  think  there  was 
no  error  in  either  instruction. 

2.  The  testimony  for  contestants  tends  to  show  that  pro- 
ponents, and  more  particularly  Henry,  mistreated  their  mother, 
both  before  and  after  the  execution  of  the  will.    This  treatment 

consisted  in  the  use  of  vile  and  profane  lan- 

2.  Wills:   undue  ,  j  ,  j  j.       .i       j        • 

influence:  jury     guagc  toward  hcr,  and  a  constantly  domineering 
question.  attitude   toward   her;   also,    physical   violence. 

Abbie,  the  daughter  of  testatrix,  testifies  at  length  as  to  the 
treatment  of  the  mother  by  proponents  during  the  time  from 
1894  until  she  was  married,  in  1900,  and  during  her  visits  sub- 
sequently. She  is  not  named  as  a  contestant.  She  says  that 
Henry  gave  orders  to  all  of  them  and  to  his  mother ;  that  Henry 
called  his  mother  names,  and  struck  her  with  his  fist ;  called  her 
a  dirty,  filthy,  old  bitch  and  whore ;  called  her  a  God  damned  old 
bitch;  that  she  heard  him  use  that  language  sometimes  every 
day  in  the  week ;  wouldn  't  say  it  was  every  week,  but  there  never 
was  a  week  in  which  there  wasn  't  a  time  when  language  of  that 
kind  was  used,  both  before  and  after  the  execution  of  the  will. 
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when  she  was  there;  saw  Henry  strike  her  with  a  chair;  slam 
her  to  the  floor ;  slap  her  and  knock  her  against  the  wall ;  knock 
her  down  with  his  fists  and  kick  her,  and  hurt  her  so  that  she 
had  to  go  to  the  doctor ;  that  this  conduct  was  almost  continuous ; 
that  the  mother  would  plead  with  him  not  to  strike  her ;  that  he 
would  tell  her  to  do  as  he  told  her,  and  mind  him ;  that  witness 
interceded,  and  got  the  same  treatment  as  the  mother;  that  he 
showed  no  affection  for  his  mother  in  the  presence  of  witness. 
During  these  times,  the  mother  manifested  fear  of  him. 

'*Q.  You  may  state  in  what  way  she  showed  that  fear.  A. 
She  wouldn't  talk  when  she  would  see  him  coming;  -when  she 
would  see  him  coming,  she  would  say  to  me,  *Now,  Abbie,  keep 
still.'  Q.  Before  he  came  in,  what  would  be  her  conduct, — 
would  she  be  talking?  A.  Why,  certainly.  Q.  But  when  he 
came  in,  she  would  imtiaediately  quit  talking?     A.    Yes,  sir.'' 

One  day,  witness  saw  her  mother  with  her  head  bandaged, 
and  asked  her  in  the  presence  of  Henry  what  was  the  matter; 
and  the  mother,  crying,  told  her  that  Henry  had  struck  her ;  and 
at  that  time,  Henry  made  no  denial,  but  left  the  house.  She 
thinks  that  was  about  12  years  before  the  trial.  Dr.  Meyer  says 
of  this  transaction  that  testatrix  told  him  that  Henry  had  hit 
her  with  a  belt  buckle ;  that  the  wound  was  on  the  left  side  of  her 
head,  a  cut  3  or  4  inches  long,  through  the  scalp  to  the  bone; 
that  he  took  3  or  4  stitches;  that  he  thinks  Henry  was  present 
when  he  treated  her.  The  doctor  says  further  that,  for  a  woman 
of  her  age,  he  would  think  she  was  below  par  in  respect  to  her 
mental  capacity;  not  the  same  as  an  ordinary  person  of  that 
age.  He  thinks  he  treated  her  in  about  1909.  Henry,  testifying 
as  a  witness,  and  some  of  the  others  perhaps,  say  that  there  were 
no  stitches,  and  that  the  wound  was  slight.  Henry  admits  that 
he  did  it,  but  says  that  it  was  an  accident;  that  a  buckle  on  his 
coat  struck  her,  when  he  was  putting  it  on.    Abbie  continues : 

**  Heard  mother  ask  Henry  and  Oliver  for  rent  for  her 
property.  Henry  would  tell  her  to  go  to  hell,  and  get  it  if  she 
could.  He  would  tell  her,  'You  don't  know  where  the  property 
is;  you  don't  know  where  it  has  gone;  you  don't  know  what 
you've  done.'  He  would  call  her  names,  and  she  would  cry. 
Henry  abused  Perry;  saw  him  strike  him  with  his  fist.  The 
room  where  he  slept  was  filthy." 
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She  continues : 

"Before  the  will  was  drawn,  I  heard  Henry  say  that  I 
was  hanging  around  there  for  the  property.  Mother  said  I 
was  not.  She  said,  *  She  is  just  as  good  as  you  are,  and  it  is  her 
home.'  I  heard  a  conversation  between  mother  and  Henry,  be- 
fore the  will  was  executed,  in  which  she  said  that  the  children 
would  all  be  treated  alike.  He  says,  'Tou  don't  know  what 
you  have  done,  you  old  fool;  you  don't  know  what  you  have 
done.  You  don't  know  anything  about  it.'  Oliver  was  married 
in  the  spring  of  1900.  I  left  in  the  fall  of  the  same  year,  after 
his  wife  came  to  the  home.  After  his  wife  came,  mother  did  the 
housework  for  years.  Mother  had  her  own  bedroom.  After 
Oliver  was  married,  he  brought  his  wife  home  to  live.  I  told 
Oliver  of  my  mother's  wishes  in  regard  to  bringing  his  wife 
there.  He  says,  'It  is  none  of  her  business.  I  will  bring  her 
here.'  And  he  did.  I  did  my  mother's  washing  during  the  years 
after  father's  death  when  I  was  home.  When  I  was  not  at  home, 
she  did  it.  Mother  was  a  nice,  clean  housekeeper  during  the 
years  that  she  had  her  strength.  Q.  During  the  later  years  of 
her  life,  tell  the  jury  the  condition  of  the  room  that  she  lived 
in  there  at  this  home.  (Objected  to  for  the  reason  that  it  is 
confined  to  the  latter  part  of  her  life,  which  is  22  years  follow- 
ing the  execution  of  the  will.  Objection  overruled.  Proponents 
except.)  A.  It  was  dirty  and  fithy,  and  it  was  fit  for  no  human 
being  to  live  in.  It  was  never  cleaned.  Mother  was  not  strong 
enough  to  clean  it  herself.  The  carpet  was  falling  to  pieces 
with  dirt  and  filth,  and  the  bed  clothes  were  the  same.  I  was 
there  during  mother's  last  illness.  She  had  no  care.  Her 
clothes  were  patches,  and  she  had  on  a  little  nightgown  that 
only  came  around  her  waist.  There  were  no  sheets  on  the  bed. 
She  asked  me  to  bathe  her.  Before  I  bathed  her,  she  was  not 
clean.  She  was  lying  in  her  own  filth  and  the  discharges  of 
her  own  body.  Her  back  was  solid  sores.  She  had  few  clothes 
during  the  time  I  was  there.  Sister  Rose  died  in  1907,  and  was 
buried  5  or  6  miles  from  mother's  home.  Mother  was  not  at  the 
funeral.  I  was  at  home  a  half  dozen  times  in  the  last  years.  I 
knew  what  was  taking  place,  but  I  couldn't  stop  him.  My  sis- 
ter wrote  to  me,  and  wanted  me  to  come.    After  I  returned  from 


534  In  re  Will  of  Busick.  [191  Iowa 

Missouri,  it  was  the  same  kind  of  treatment  as  it  was  when  I 
left  home.    I  would  have  given  her  a  good  home  and  good  care.  * ' 

She  gives  other  similar  testimony,  going  into  details.  The 
daughter  Eva  testifies  to  some  of  the  transactions,  but  not  so 
much  in  detail.  She  testifies  to  a  matter  before  the  will  was 
drawn,  between  Henry  and  testatrix:  That  Henry  took  one  of 
the  two  horses  set  oflf  to  her  and  sold  it,  and  made  his  mother 
give  him  $50  more  to  put  with  it,  to  buy  another  horse ;  that  she 
asked  him  for  the  money,  and  said  it  was  her  horse  that  he  sold ; 
that  he  cursed  her  until  he  made  her  give  up  the  money.  She 
helped  care  for  her  mother  during  her  last  sickness.  The  bedding 
was  anything  but  clean.  While  she  lived  near  enough,  she  vis- 
ited her  mother  5  or  6  times  a  year.  Dr.  Meyer  and  Mrs.  Cobum 
testify  that  testatrix  told  them  that  Henry  had  taken  $800  or 
$900  from  her,  and  she  wondered  whether  she  would  ever  get  it 
back.  Mrs.  James  Busick  testifies  that  testatrix  told  her  that 
the  boys  had  taken  all  her  money  and  property,  and  that  they 
forced  her  to  do  it,  or  they  would  have  killed, her;  that  she 
wanted  all  the  children  to  share  equally,  but  that  she  had  no 
control  over  it.  There  is  testimony  that,  when  testatrix  was 
invited  to  the  homes  of  her  other  children,  she  would  tell  them 
that  she  dare  not  do  so,  as  the  boys  would  not  allow  her  to  go, 
and  when  asked  why  she  stayed  there  and  took  the  abuse,  she 
said:  **This  is  my  home,  and  live  or  die,  I  will  never  leave  it.*' 
There  is  more  of  like  testimony.  Some  of  it  is  denied  by  pro- 
ponents, and  some  of  it  is  qualified  and  explained. 

It  is  said  by  appellants  that  testatrix  expressed  satisfaction 
with  the  terms  of  her  will,  21  years  after  it  was  executed.  The 
evidence  to  sustain  this  claim  is: 

**She  told  me  in  regard  to  a  will  that  she  had  and  a  little 
of  the  family  trouble  she  had  been  having ;  said  she  had  made  a 
will,  and  that  Henry  and  Oliver  would  get  the  bulk  of  her  prop- 
erty ;  that  her  son  Jim  would  not  get  any  of  it,  if  she  could  help 
it.'' 

At  the  time  the  will  was  drawn,  the  daughter  Abbie  was 
living  at  home,  a  girl  of  16  years  of  age.  She  was  given  $5.00, 
and  there  is  no  good  reason  apparent  why  the  property  should 
have  all  been  given  to  proponents.  The  inequalities  in  the  will 
are  not  conclusive,  of  course,  but  they  are  circumstances,  with 
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others,  proper  to  be  considered.  Proponents  were,  it  is  true, 
not  present  at  the  precise  time  the  will  was  drawn.  It  was  not 
necessary  that  they  should  have  been  present  if,  at  the  time,  she 
was  acting  under  their  influence.  It  is  true,  too,  that  testatrix 
made  no  change  in  her  will  during  the  22  years  after  its  execu- 
tion, and  before  her  death.  The  treatment  of  her  by  proponents 
was  calculated  to  prevent  her  from  making  any  change.  We 
think  that  contestants,  by  their  evidence,  made  a  case  for  the 
jury,  and  that  the  jury  could  have  well  found  therefrom,  as  they 
did,  that,  at  the  very  time  of  the  execution  of  the  will,  testatrix 
was  acting  under  the  undue  influence  of  the  proponents.  Pro- 
ponents' evidence  in  contradiction  thereof  makes  no  more  than 
a  conflict. 

The  judgment  is — Affirmed. 

m 

Evans,  C.  J.,  Stevens  and  De  Graff,  JJ.,  concur. 

Weaver,  J.  (dissenting.)  I  dissent.  In  my  opinion,  the 
contest  of  the  will  is  wholly  without  merit,  and  should  have  been 
dismissed  on  the  court's  own  motion. 


W.  J.  Johnson,  Appellee,  v.  Home  Mutual  Insurance  Asso- 

CLATiON,  Appellant. 

INSURANCE:     Policy  in  Conflict  Witli  Application.     A  duly  accepted 

1  and  approved  application  for  insurance  for  a  specified  time,  with 
payment  of  the  premium,  effects  insurance  in  accordance  with  the 
application,  notwithstnnding  the  subsequent  issuance,  without  the 
knowledge  of  the  insured,  of  a  policy  in  conflict  with  the  applica- 
tion. So  held  where  the  application  was  for  insurance  against 
"theft"  generally,  and  the  policy  exempted  the  insurer  from  lia- 
bility, should  the  theft  occur  in  a  named  city. 

INSUBANCE:     AUowable  Scope  of  By-Laws.    Principle  reaffirmed  that 

2  an  agreement  by  the  insured  to  be  bound  by  subsequently  enacted 
by-laws  does  not  arm  the  insurer  with  power  to  essentially  change 
his  contract  obligation. 

TBIAIj:     Method  of  Trial — Law  or  Equity — ^Waiver.     It  matters  little 

3  that  plaintiff  is  on  the  equity  side  of  the  calendar,  if  the  court  has 
jurisdiction  of  the  parties  and  subject-matter,  and  defendant  does 
not  complain  that  he  is  on  the  wrong  side  of  the  calendar. 
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Appeal  from  Mitts  District  Court. — Thomas  Arthur,  Judge. 

February  9,  1921. 

Rehearing  Denied  May  10,  1921. 

Action  in  equity  to  reform  a  contract  of  insurance  made 
with  the  defendant  company  to  recover  indemnity  for  the  loss 
of  an  automobile  by  theft.  Trial  to  the  court  and  decree  as 
prayed,  and  the  defendant  appeals. — Affirmed. 

Holly  &  Holly  and  Oenung  &  Oenung,  for  appellant. 
Frank  E,  Northrop  and  W.  S.  Lewis,  for  appellee. 

Weaver,  J. — I.    On  January  8,  1918,  plaintiflf  applied  to 
the  defendant  for  insurance  upon  a  Buick  automobile  against 
loss  or  damage  by  fire,  lightning,   theft,  tornado,   and  wind 
1  insurance:         storms,  and  then  and  there  paid  defendant's 
SSt^iS  wii-     ^^^^   taking   such   application,    the   premium 
cation.  demanded.     By  the  terms  of  the  application, 

the  insurance  was  to  be  effective  in  several  named  states,  includ- 
ing the  states  of  Iowa  and  Nebraska.  It  also  contained  a  pro- 
vision that  the  insurance  should  not  take  effect  until  approved 
by  the  secretary  of  the  association,  though  the  application  ex- 
pressly provides  for  insurance  for  one  year  from  noon  of  the 
8th  day  of  January,  1918.  The  agent  forwarded  the  applica- 
tion to  the  secretary,  and  it  was  indorsed  as  approved  by  the 
latter,  under  date  of  January  14,  1918.  Some  days  later,  the 
association  issued  its  policy  to  the  plaintiff,  and  sent  it  to  their 
local  agent,  who  held  it  for  the  plaintiff  until  after  the  loss 
of  the  car  by  theft.  On  January  24,  1918,  the  plaintiff  drove 
the  car  to  Omaha,  Nebraska,  where  it  was  stolen.  The  loss  was 
duly  reported  to  the  defendant,  which  refused  to  pay  the  prom- 
ised indemnity,  on  the  ground  that,  by  the  terms  of  the  policy, 
the  insurance  did  not  cover  loss  by  theft  in  certain  named 
cities,  including  in  such  list  the  city  of  Omaha.  No  such  ex- 
emption or  exception  was  to  be  found  in  the  application  made 
by  the  plaintiff;  but,  on  the  contrary,  it  provided  insurance 
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wherever  Icmss  occurred  in  the  state  of  Nebraska  or  elsewhere  in 
the  states  named  in  the  contract.  An  examination  of  the  policy, 
however,  revealed  such  a  clause  in  the  purported  copy  of  the 
application  embodied  therein.  The  discrepancy  is  accounted 
for  as  follows: 

On  the  date  when  the  application  was  made,  the  associa- 
tion was,  in  fact,  insuring  auto  cars  against  theft  throughout 
the  state  of  Nebraska,  including  the  city  of  Omaha ;  but  between 
that  date  and  the  issuance  of  the  policy  it  adopted  an  amend- 
ment to  its  by-laws,  declaring  that  ''theft  insurance  under  any 
policy  shall  stand  suspended,  and  the  association  will  pay  no 
theft  loss  when  the  car  is  left  standing  unattended  on  the  streets, 
in  the  parks,  or  other  public  places  in  any  of  the  following 
towns^"  including  in  such  list  Omaha,  Nebraska.  In  writing  up 
the  plaintiff's  policy,  defendant,  without  notice  to  the  plaintiff 
and  without  authority  from  him,  included  this  provision  in  the 
alleged  copy  of  the  application.  Plaintiff  had  no  knowledge 
of  this  attempt  to  modify  his  insurance  and  limit  or  restrict  de- 
fendant's  liability  thereon,  until  after  his  car  was  stolen  and 
proofs  of  his  loss  had  been  made.  The  local  agent  who  took 
the  application  had  no  notice  or  knowledge  that  any  such  change 
was  contemplated,  and  knew  nothing  of  it  until  defendant  re- 
pudiated its  liability  to  the  plaintiff.  It  should  also  be  said  in 
this  connection  that  not  until  January  18,  1918,  one  day  after 
plaintiff's  application  was  approved,  did  the  defendant  send 
out  instructions  to  its  agents  to  use  the  new  form  of  application 
and  destroy  the  old  ones. 

Defendant  does  not  deny  the  truth  of  these  statements,  but 
asserts  its  right  to  defend  because  of  a  provision  in  the  applica- 
tion that  the  applicant  agrees  to  be  **  governed  by  the  articles  of 
incorporation  and  by-laws  now  in  force  or  hereafter  made  by 
the  association,"  and  argues  that  the  legal  effect  of  this  pro- 
vision is  to  make  the  amended  by-law  a  part  of  the  insurance 
contract.  The  trial  court  refused  to  sustain  the  defense,  and 
granted  plaintiff  the  relief  demanded. 

We  are  satisfied  that  the  court  was  entirely  correct  in  so 
ruling.  When  the  application  was  made,  the  defendant  was 
carrying  on  the  business  of  automobile  insurance  against  theft 
in  13  different  states,  including  Iowa  and  Nebraska,  without 
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any  exception  or  restriction  as  to  losses  occurring  in  any  of  the 
cities  or  towns  in  such  territory.  The  application  was  made  for 
such  insurance  for  the  year  beginning  at  noon  on  the  8th  day 
of  January,  1918,  and  the  premium  for  that  period  was  ad- 
mittedly paid  to  and  received  by  the  defendant.  When  that  ap- 
plication was  approved,  a  few  days  later,  the  insurance  contract 
was  complete  as  of  January  8th,  and  the  policy  issued  thereon 

was  made  to  bear  that  date.  The  provision  in 
'  allowable  scope     the   application    pledging   the    plaintiff   to    be 

''governed  by  the  articles  of  incorporation  and 
by-laws  of  the  association  now  in  force  or  hereafter  made'' 
vests  the  association  with  no  power  or  authority  to  make  any 
essential  change  in  its  contract  obligation  to  pay  losses  occurring 
during  the  life  of  the  policy.  Olson  v.  Woodmen  of  America, 
182  Iowa  1018. 

The  application  was  presented  to  the  defendant  at  a  time 
when  it  was  offering  insurance  on  the  terms  therein  expressed, 
and  it  was  for  such  insurance  that  it  demanded  and  received 
the  stated  premium,  for  one  year  from  noon  of  the  8th  day  of 
January,  1918.  The  application  in  that  form  was  approved  by 
the  secretary,  and  by  its  terms  the  insurance  thus  applied  for 
and  paid  for  became  effective,  constituting  a  contract  which 
neither  party  could  change  without  the  consent  of  the  other. 
The  insertion  of  the  restrictive  clause  in  the  pretended  copy 
of  the  application  embodied  in  the  policy  thereafter  issued  was 
a  wrongful  act,  and  plaintiff  was  justified  in  repudiating  it  and 
insisting  upon  payment  of  the  insurance  in  accordance  with 
the  agreement. 

If  the  defendant,  after  taking  this  application  and  before 
its  approval,  decided  to  change  its  plan  of  insurance  and  re- 
strict its  liability  in  certain  cases,  it  had  only  to  disapprove 
such  application,  or  to  notify  the  plaintiff  that  it  could  not  be 
accepted,  save  upon  his  consent  to  accept  the  insurance  with 
the  proposed  restrictions.  It  could  not  legally  retain  the  pre- 
mium and  force  upon  plaintiff  a  contract  to  which  he  had  not 
agreed,  and  of  which  he  had  no  knowledge. 

Counsel  for  appellant  say  that  there  was  a  delivery  of  the 
policy  containing  the  restriction,  and  that  it  thereby  became  of 
binding  force.     Even  if  the  parties  had  contemplated  insur- 
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ance  which  was  to  become  effective  only  on  delivery  of  the 
policy,  that  fact  alone  would  be  no  answer  to  plaintiff's  claim 
that  the  restrictive  clause  was  inserted  therein  without  his  au- 
thority or  consent;  and  he  could  rightfully  repudiate  it,  if  he 
did  so  promptly,  or  within  reasonable  time  after  discovery  of 
the  fraud  practiced  upon  him.  Moreover,  by  the  terms  of  the 
agreement,  the  insurance  was  to  take  effect  when  the  secretary 
indorsed  the  application  with  his  approval.  This  he  did  on 
January  14,  1918,  the  formal  writing  of  the  policy  being  left 
for  some  latet  date,  at  the  convenience  of  the  defendant.  Had 
the  policy  never  been  issued,  the  plaintiff's  right  to  recover  his 
insurance  would  still  have  been  perfect.  Indeed,  counsel  him- 
self says: 

** Defendant  does  not  deny  plaintiff's  claim  that  his  appli- 
cation, having  been  duly  approved,  constitutes  the  true  agree- 
ment of  the  parties,  and  hence  there  is  no  basis  for  the  estoppel 
which  plaintiff  seeks  to  effect." 

Such  being  the  concession,  it  is  unnecessary  to  further 
pursue  this  line  of  argument. 

II.  It  is  further  argued  that  there  was  neither  plea  nor 
proof  of  fraud  or  mutual  mistake  on  which  to  found  a  decree 
reforming  the  contract,  and  that,  because  of  this  lack,  the  court 

was  without  jurisdiction  to  entertain  the  action. 

3.  Tbiaii:  method 

of  trial:  law  or     It  is  probably  doubtful  if,  under  the  facts  as 

pleaded  and  proved  by  plaintiff,  there  was  any 
necessity  for  demanding  a  reformation  of  the  contract,  or  other 
equitable  relief;  but,  even  if  this  be  so,  it  does  not  serve  to 
oust  the  court  of  its  jurisdiction.  The  petition  does  state  facts 
which  constitute  a  cause  of  action.  It  alleges  an  insurance  con- 
tract with  the  defendant  for  insurance  on  his  automobile,  the 
loss  to  the  plaintiff,  and  defendant's  refusal  to  pay  the  indem- 
nity. If  this  be  true,  the  law  will  afford  him  a  remedy.  Whether 
thi^  remedy  should  be  sought  in  equity  or  at  law  is  now  imma- 
terial. Under  our  system  of  practice,  a  mistake  in  this  respect 
does  not  go  to  the  jurisdiction  of  the  court,  but  may  be  made 
the  ground  of  a  motion  to  transfer  the  cause  to  the  proper 
docket.    No  motion  being  made,  the  error,  if  any,  is  waived. 

Upon  its  merits,  the  case  is  too  clear  to  justify  prolonged 
discussion.    It  was  fairly  tried,  and  the  trial  court  reached  the 


w». 
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only  conclusion  that  was  reasonably  possible,  under  the  admitted 
facts.    The  judgment  appealed  from  is — Affirmed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 

ARTHUifc,  J.,  takes  no  part. 


JuRGEN  KocK,  Appellant,  v.  Eric  A.  Burgess,  Appellee. 

APPEAL  AND  EBBOB:  Afflrmanoe — Scope  of  AdjudlcatiLoiL  An  af- 
firmance on  appeal  of  an  order  sustaining  a  general  equitable  de- 
murrer to  a  petition  constitutes  a  final  adjudication  of  every  issue 
and  every  phase  thereof  raised  by  said  pleading,  even  though  not 
specifically  discussed  in  the  affirming  opinion. 

Appeal  front  Woodbury  District  Court. — J.  W.  Anderson, 

Judge. 

May  10,  1921. 

Action  in  equity  for  an  accounting,  and  to  impress  a  trust 
in  favor  of  plaintiff  on  certain  funds  in  the  hands  of  the  de- 
fendant. A  demurrer  to  the  plaintiff's  petition  was  sustained, 
and  plaintiff  elected  to  stand  on  his  petition,  and  appeals  from 
the  judgment  dismissing  the  same. — Affirmed. 

Martin  NeUan,  for  appellant. 
Fred  H,  Free,  iov  appellee. 

Faville,  J. — Whatever  else  may  be  said  of  the  appellant, 
no  one  can  accuse  him  of  wanting  in  persistency.  This  is  the 
fifth  time  this  controversy,  in  some  of  its  forms,  has  been  before 
this  court.  See  Severson  v,  Kock,  159  Iowa  343 ;  Kock  v.  Bmt- 
gess,  167  Iowa  727;  Kock  v.  Burgess,  176  Iowa  493;  Kock  v. 
Burgess,  (Iowa)  166  N.  W.  275  (not  officially  reported). 

The  last  of  these  cases,  Kock  v.  Burgess,  166  N.  W.  275, 
was  decided  by  this  court  on  February  8,  1918.  In  that  action, 
the  plaintiff  alleged  that,  on  December  1,  1912,  he  was  the  owner 
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of  certain  lots  in  Sioux  City,  known  as  the  **Reinhart  Flats," 
which  were  subject  to  a  mortgage  of  $25,000  to  one  Beyer  and 
a  second  mortgage  of  $15,000  to  one  Chamberlin.  He  alleged 
that,  on  December  28,  1912,  $10,000  remained  unpaid  on  the 
second  mortgage,  and  that  said  mortgage  liad  been  assigned  to 
one  Hutchins.  He  alleged  that  foreclosure  proceedings  were 
begun  thereon,  and  a  receiver  was  appointed,  and,  under  order 
of  the  court,  the  defendant  Burgess  was  retained  as  counsel  for 
the  said  receiver,  and  acted  as  such;  that  a  decree  of  fore- 
closure was  entered,  January  22,  1910,  and  the  property  sold 
the  following  March,  and  certificate  of  sale  was  issued  by  the 
sheriff  to  said  Hutchins.  The  petition  further  alleged  that,  in 
January,  1911,  while  acting  as  attorney  for  the  receiver  in  said 
mortgage  foreclosure,  the  defendant.  Burgess,  fraudulently 
purchased  of  Hutchins  the  sheriff's  certificate  of  sale.  It  was 
alleged  that  thereafter  the  plaintiff,  Kock,  entered  into  a  writ- 
ten contract  with  one  Severson,  who  agreed  to  redeem  the  prop- 
erty from  the  second  mortgage  foreclosure  sale.  It  was  alleged 
in  the  petition  that  the  defendant  made  statements  to  the  said 
Severson  fraudulently,  which  induced  and  persuaded  Severson 
not  to  redeem  the  property  from  said  second  mortgage  fore- 
closure, and  that  thereby  the  defendant  was  enabled  to  obtain 
a  deed  to  the  property  for  himself.  It  was  also  alleged  in  said 
petition  in  said  cause  that,  when  Severson  requested  the  de- 
fendant to  assign  to  him  the  sheriff's  certificate  of  sale,  and 
take  the  money  due  on  the  second  mortgage  foreclosure,  the 
defendant  was  acting  for  the  receiver,  and  also  for  himself.  It 
was  alleged,  also,  that  the  defendant,  while  acting  as  attorney 
for  the  receiver  in  said  foreclosure  action,  wrongly  obtained 
from  the  sheriff  a  deed  to  the  property  in  his  own  name,  under 
the  assignment  of  the  certificate  of  sale  from  Hutchins,  and 
became  the  owner  of  the  property  in  trust  for  the  plaintiff. 
The  plaintiff  alleged,  also,  that  he  did  not  learn  until  long  after- 
wards of  the  deception  perpetrated  upon  Severson  and  of  the 
refusal  to  transfer  the  certificate  of  sale  to  him,  or  the  taking  of 
the  deed  by  the  defendant ;  and  it  was  alleged  that  the  defendant 
had  since  sold  the  property,  and  that  the  plaintiff's  interest 
therein  was  worth  $12,750,  and  that  the  defendant  took  the 
sheriff's  deed  in  trust  for  the  plaintiff's  interest  in  said  prop- 
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erty,  and,  in  selling  the  same,  disposed  of  the  plaintiff's  share 
at  a  profit  of  $12,750.  Plaintiff  prayed  for  an  accounting  and 
judgment  for  whatever  balance  was  owing  him.  A  general 
equitable  demurrer  was  sustained,  and,  on  appeal  to  this  court, 
the  case  was  affirmed. 

In  passing  upon  the  case,  this  court  said  in  the  opinion: 
*'The  only  remaining  contention  is  that  defendant,  in  ac- 
quiring an  assignment  of  the  certificate  of  sale  and  obtaining 
a  sheriff's  deed,  so  did  as  trustee  for  defendant.  This  conten- 
tion was  disposed  of  in  Kock  v.  Burgess,  176  Iowa  493.  See 
same  parties,  167  Iowa  727,  and  Seversan  v.  Kock,  159  Iowa  343. 
The  defendant  was  attorney  for  the  receiver,  and  not  other- 
wise, and  in  no  manner  connected  with  the  forei'losure  pro- 
ceedings  as  attorney;  and,  under  the  ruling  of  the  case  first 
cited,  did  not  violate  his  obligations  as  attorney  for  the  receiver 
by  acquiring  the  certificate  of  sale  and  deed.  It  would  seem 
plaintiff  has  had  his  day  in  court  on  the  several  issues  submitted 
in  the  different  cases,  and,  as  a  cause  of  action  was  not  pleaded, 
the  decree  is  affirmed." 

No  petition  for  a  rehearing  was  filed.  More  than  a  year 
after  said  opinion  had  been  filed,  June  19,  1918,  the  plaintiff 
filed  in  the  district  court  of  Woodbury  County  the  petition  in 
this  case.  The  allegations  of  the  petition  in  regard  to  the  trans- 
action complained  of  are  substantially  as  set  forth  in  the  peti- 
tion filed  in  the  case  reported  in  166  N.  W.  275,  with  certain 
additions,  to  be  hereinafter  noted.  In  said  petition,  the  plain- 
tiff alleged  his  ownership  of  the  property  and  the  outstanding 
mortgages ;  the  assignment  of  the  second  mortgage  to  Hutchins ; 
the  appointment  of  the  receiver;  the  foreclosure  of  said  mort- 
gage ;  the  appointment  of  the  defendant  as  attorney  for  the  re- 
ceiver; the  assignment  of  the  sheriff's  certificate  to  the  defend- 
ant; the  fact  that  the  plaintiff  transferred  his  interest  in  said 
premises  to  Severson,  under  a  contract  by  which  Severson  was 
to  redeem  the  property  from  the  second  mortgage  foreclosure; 
the  attempt  of  said  Severson  to  redeem  through  the  clerk's 
office,  which  is  alleged  to  have  been  unavailing;  the  refusal  of 
the  defendant  to  accej^t  the  money  on  said  redemption  from 
Severson;  and  that  the  defendant  made  certain  representations 
to  Severson  regarding  his  rights  to  redeem,  which  representa- 


May,  1921]  Kock  v.  Burgess.  543 

tions,  it  is  alleged,  were  false.  It  is  also  alleged  that  the  interest 
of  the  plaintiflE  in  said  property  was  of  the  value  of  $12,750. 

The  foregoing  portions  of  the  petition  are  substantially 
in  accord  with  the  allegations  of  the  petition  in  the  case  re- 
ported in  166  N.  W.  275.  In  addition  thereto,  it  is  alleged  that, 
in  January,  1916,  the  plaintiff  filed  his  said  former  petition  in 
equity,  alleging  said  facts  and  the  alleged  false  statements,  bad 
faith,  and  fraud  of  the  defendant,  and  that  the  defendant  had 
obtained  the  sheriff's  deed  of  the  property,  and  had  since  sold 
the  same,  and  refuses  io  account  to  the  plaintiff  therefor. 

It  is  also  alleged  that  the  defendant  demurred  to  the  plain- 
tiff's petition  in  said  action,  and  that  said  demurrer  was  sustained 
by  the  district  court,  and  that  the  plaintiff  appealed  to  the  Su- 
preme Court  of  Iowa,  and  that  said  court,  on  February  8,  1918, 
**with  all  the  record  before  it,  affirmed  the  decision  of  the  dis- 
trict court."    It  is  then  alleged : 

**That  the  Supreme  Court  of  Iowa,  in  its  judgment  aflBrm- 
ing  the  judgment  of  the  district  court  on  February  8,  1918,  by 
no  fault  or  neglect  of  the  plaintiff,  omitted  to  pass  on,  consider, 
decide,  and  determine  on  the  merits  the  rights  of  plaintiff  and 
defendant  as  mortgagor  and  mortgagee  in  the  foreclosure  and 
redemption  of  said  $10,000  mortgage  and  the  sheriff's  deed 
issued  to  defendant  thereunder  and  the  sale  of  the  property  by 
defendant  and  the  proceeds  received  therefrom,  admitted  to  be 
directly  in  issue  by  defendant's  demurrer,  although  the  rights 
of  plaintiff  as  mortgagor  was  urged  by  plaintiff  in  his  written 
brief  and  argument  before  said  court.  That  said  decision  of 
the  Supreme  Court  was  not  a  decision  on  the  merits,  and  not  a 
declaration  of  the  law  as  to  the  respective  rights  and  duties  of 
the  plaintiff  and  defendant  as  mortgagor  and  mortgagee,  based 
on  the  ultimate  facts  disclosed  by  the  pleadings,  irrespective 
of  formal,  technical,  and  dilatory  objections.  That  the  Su- 
preme Court  of  Iowa,  in  its  decision  in  this  cause  on  February 
8,  1918,  from  no  fault  or  neglect  of  the  plaintiff,  omitted  to  pass 
on,  consider,  decide,  and  determine  on  the  merits,  although  ad- 
mitted by  the  demurrer  and  directly  in  issue  and  urged  in  argu- 
ment by  the  plaintiff,  the  bad  faith  and  false  statements  of  the 
defendant  as  mortgagee  to  Severson,  after  he  purchased  the 
certificate  from  Frank  B.  Hutchins,  on  January  30,  1911,  that 
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prevented  the  redemption  of  the  property  from  the  second  mort- 
gage, and  enabled  the  defendant  to  obtain  a  sheriff's  deed  for 
the  property  on  said  certificate,  to  wit:  'The  statements  of  de- 
fendant to  Severson  were  false,  and  the  defendant  knew  they 
were  false,  and  he  made  them  to  deceive  Severson  and  to  cause 
him  not  to  redeem  said  property  from  the  second  mortgage  sale, 
and  enabled  the  defendant  to  obtain  a  deed  for  the  property  for 
himself  on  the  certificate  of  sale  he  had  purchased  as  aforesaid,' 
and  *  Severson  believed  said  statements  of  defendant  were  true, 
relied  upon  them,  and  was  induced  and  persuaded  by  them  not 
to  redeem  the  property  from  the  second  mortgage  foreclosure.'  " 

It  is  also  alleged : 

**And  the  Supreme  Court,  in  its  decision  on  February  8, 
1918,  through  no  fault  or  neglect  of  plaintiff,  omitted  to  pass 
on,  consider,  decide,  and  determine  the  rights  and  duties  of  the 
parties  as  mortgagor  and  mortgagee,  based  on  the  ultimate  facts 
disclosed  in  the  pleadings,  and  omitted  to  pass  on  and  consider 
the  above  false  and  bad-faith  statements  of  the  defendant  as 
mortgagee,  that  prevented  the  redemption  of  the  property  from 
the  foreclosure  sale  under  said  second  mortgage,  and  which  en- 
abled the  defendant  to  obtain  a  deed  from  the  sheriff  under  the 
foreclosure  of  his  said  second  mortgage. ' ' 

The  prayer  of  the  petition  is,  in  substance,  the  same  as  the 
prayer  in  the  petition  in  the  case  reported  in  166  N.  W.  275. 

The  demurrer  was  a  general  equitable  demurrer,  and  also 
pleaded  that  the  cause  of  action  was  barred  by  the  statute  of 
limitations. 

The  plaintiff  in  this  action  strenuously  contends  that  the 
demurrer  should  have  been  overruled,  and  that  the  plaintiff  has 
a  right  to  maintain  this  action,  because  this  court,  in  deciding 
the  case  reported  in  166  N.  W.  275,  through  no  fault  of  the 
plaintiff,  failed  to  pass  on  and  consider  the  alleged  fraud  of 
the  defendant  as  a  mortgagee.  The  plaintiff  says  in  argument, 
referring  to  said  former  action : 

**The  plaintiff  set  out  in  his  proceedings  and  urged  in  his 
written  brief  to  the  court  the  fraud  of  the  defendant  as  mort- 
gagee.   That  was  one  of  the  issues." 

He  also  said : 

*  *  The  plaintiff  submitted  two  issues  for  the  court  to  decide ; 
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The  fraud  of  the  defendant  as  attorney  for  the  receiver  and 
the  fraud  of  the  defendant  as  mortgagee.  The  Supreme  Court 
of  Iowa,  on  February  8,  1918,  passed  on  the  fraud  of  defendant 
as  attorney  for  the  receiver,  and  omitted  to  pass  on  the  fraud 
of  the  defendant  as  mortgagee." 

It  is  further  said : 

'^The  judgment  of  this  court  on  February  8,  1918,  is  silent 
as  to  the  rights  and  duties  of  the  plaintiff  and  defendant  as 
mortgagor  and  mortgagee.  The  court  omitted  to  pass  on,  con- 
sider, decide,  and  determine  those  rights  and  duties.  Those 
rights  were  set  out  in  the  petition  and  urged  in  argument  by 
plaintiff  in  the  court,  and  the  defendant's  demurrer  herein  ad- 
mits it." 

It  is  further  said : 

**The  fraud  of  the  defendant  as  mortgagee  was  directly  in 
issue,  and  was  not  determined  by  the  court  in  Kock  v.  Burgess, 
166  N.  W.  275." 

As  we  understand  it,  plaintiff's  contention  is  that,  in  the 
former  action,  he  sought  to  recover  from  the  defendant  on  the 
identical  state  of  facts  pleaded  in  the  petition  in  the  instant 
case.  His  claim  is  that  he  sought  to  charge  the  defendant  on 
said  state  of  facts  in  a  dual  capacity,  as  attorney  for  the  receiver 
and  as  mortgagee.  It  is  his  contention  that  the  defendant  made 
the  statements  charged,  and  did  the  acts  and  things  claimed  to 
be  fraudulent,  acting  in  this  dual  capacity,  and  that  plaintiff  so 
charged  in  the  petition  in  the  former  action.  A  demurrer  to 
that  petition  was  sustained,  and,  on  appeal,  as  before  stated, 
the  action  of  the  lower  court  was  aflBrmed.  More  than  a  year 
later,  this  action  was  brought,  predicated  on  the  contention  that 
this  court,  in  deciding  the  appeal  in  the  former  case,  based  its 
decision  on  the  fact  that  the  defendant  was  not  liable,  under 
the  facts  pleaded,  as  attorney  for  the  receiver,  but  did  not 
specifically  hold  and  decide  that,  under  the  said  state  of  facts, 
he  was  not  liable  as  mortgagee;  and  therefore  this  suit  was 
brought  to  charge  him,  under  the  same  state  of  facts,  with  lia- 
bility as  mortgagee. 

We  think  plaintiff's  counsel  misapprehends  the  force  and 
effect  of  the  decision  by  this  court.  The  question  now  presented 
was  squarely  in  issue  in  the  former  case.     Plaintiff  so  pleads. 

Vol.  191  Ia,— 35 
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That  question  was  determined  by  the  lower  court  by  the  sustain- 
ing of  the  demurrer  to  the  plaintiff's  petition,  and  it  was  neces- 
sarily determined  by  this  court  in  the  aflSrmance  of  the  decision 
of  the  lower  court.  Counsel  for  plaintiff  misapprehends  the 
functions  of  an  opinion  filed  in  this  court.  It  does  not  neces- 
sarily follow  that,  because  the  opinion  may  fail  to  specifically 
discuss  and  comment  upon  some  phase  of  the  matters  involved 
in  the  case,  such  matters  are  not  determined  and  adjudicated 
by  the  decision  announced.  In  the  instant  case,  if  it  can  fairly 
be  said,  that  the  opinion  filed  by  this  court  did  not  discuss  the 
alleged  liability  of  the  defendant  as  mortgagee,  as  distinct  from 
his  liability  as  attorney  under  the  same  state  of  facts,  it  does 
not  necessarily  follow  therefrom  that  this  court  did  not  consider, 
pass  upon,  and  determine  the  question  of  his  liability  in  both 
capacities.  In  fact,  that  is  precisely  what  the  afi&rmance  of 
the  case  required,  and  what  the  affirmance  of  the  case,  in  fact, 
did.  The  sustaining  of  a  general  equitable  demurrer  is  a  hold- 
ing that  no  cause  of  action  was  pleaded. 

Furthermore,  plaintiff's  counsel  misapprehends  the  opinion 
that  was  filed  in  said  cause,  for  therein  this  court  declared : 

**It  would  seem  plaintiff  has  had  his  day  in  court  on  the 
several  issues  submitted  in  the  different  cases,  and  as  a  cause 
of  action  was  not  pleaded,  the  decree. is  affirmed.'' 

This  court,  therefore,  passed  upon  '*the  several  issues  sub- 
mitted," and  the  court  held  that  **a  cause  of  action  was  not 
pleaded"  in  the  petition  in  said  cause.  This  is  a  direct,  full, 
complete,  and  conclusive  pronouncement  on  the  issues  involved 
in  the  former  case,  which  the  petition  in  this  action  admits  are 
the  identical  issues  now  presented  in  this  cause.  Further  com- 
ment and  discussion  seem  wholly  unnecessary. 

Tlie  action  of  the  lower  court  in  sustaining  the  demurrer  to 
the  plaintiff's  petition  was  correct,  and  said  action  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Clinton  McSpadden,  Appellant,  v,  G.  W.  Axmeab,  Admin- 
istrator, Appellee. 

TBIAL:     Instructions — Correct  But  Hot  Explicit.     Correct   but   non* 

1  explicit  instructions  are  sufficient,  in  the  absence  of  a  request  for 
more  detailed  instructions.  So  held  where  plaintiff  alleged  no 
specific  acts  of  negligence,  but  the  court,  in  correct  but  general 
language,  submitted  all  acts  of  negligence  shown  by  the  evidence, 
and  where  plaintiff  made  no  request  for  greater  elaboration. 

TBIAL:     Instructions — Submission  of  Noncontroverted  Fact.     Plaintiff 

2  may  not  complain  of  the  submission  to  the  jury  of  a  noncontroverted 
fact,  when  the  record  reveals  the  further  fact  that  plaintiff  was,  on 
other  sustainable  grounds,  denied  any  recovery. 

TBIAIa:    Instructions — ^Bepetition  of  Bulo.    Bepetition  of  a  rule  of  law, 

3  while  undesirable,  does  not,  of  itself,  constitute  reversible  error. 

NEOIiIOEHOE:     Jury  Question.    Principle  reaffirmed  that  the  issue  of 

4  contributory  negligence  must  be  submitted  to  the  jury  unless  the 
facts  are  clear  and  undisputed,  and  the  cause  and  effect  so  apparent 
to  every  candid  mind  that  but  one  conclusion  may  fairly  be  drawn 
therefrom. 

HIGHWAYS:     Law  of  Boad — ^Presumption  of  Kegligence.     The   pre- 

5  sumption  of  negligence  which  arises  from  the  act  of  operating  an 
automobile  on  the  highway  at  a  speed  in  excess  of  25  miles  per  hour 
is  applicable  to  both  parties  to  a  collision, — to  the  defendant  on 
the  issue  of  his  negligence,  and  to  the  plaintiff  on  the  issue  of  his 
contributory  negligence. 

HIGHWAYS:    Law  of  Boad — Speed  Less  Tlian  25  Miles.    The  operator 

6  of  an  automobile  may  be  guilty  of  negligence  in  operating  his  car 
at  a  speed  which  is  less  than  that  speed  (25  miles)  which  generates 
a  statutory  presumption  of  negligence. 

TBIAL:     Instructions — Omission  Supplied  in   Other  Instruction.     An 

7  instruction  which  is  erroneous  because  of  the  omission  of  an  essen- 
tial element  of  the  law  may  find  ample  cure  in  other  instructions 
which  clearly  and  definitely  include  such  omitted  element. 

Appeal  from  Keokuk  District  Court. — K.  E.  Willcockson, 

Judge. 

February  8, 1921. 
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Rehearinq  Denied  May  10,  1921. 

Action  to  recover  damages  resulting  from  a  collision  of 
two  automobiles.  Verdict  of  jury  finding  for  defendant.  Judg- 
ment entered,  taxing  costs  to  plaintiff.  Plaintiff  appeals. — 
Affirmed, 

Stockman  iSs  Baker,  for  appellant. 
Hamilton  &  Beatty,  for  appellee. 

De  Graff,  J. — On  the  evening  of  May  7,  1916,  about  9 
o'clock,  a  Ford  car,  driven  by  plaintiff,  and  a  Spaulding  car, 
driven  by  A.  F.  McClune,  collided  on  the  public  highway,  a 
few  miles  from  Thomburg.  As  a  result  of  the  collision,  A.  F. 
McClune,  his  mother,  and  his  little  boy  were  killed,  and  the 
plaintiff  received  personal  injuries  and  damages  to  his  car. 

The  road  on  which  the  accident  happened  is  an  east  and 
west  road,  and  at  the  place  of  the  accident  is  about  28  feet  wide, 
the  traveled  portion  thereof  being  about  21  feet.  The  plaintiff 
was  going  east,  accompanied  by  a  Dr.  Tinsley,  who  was  on  his 
way  to  make  a  professional  call  at  the  farm  home  of  Tom  White. 
The  Ford  car,  at  the  time  of  the  collision,  according  to  the 
testimony  of  plaintiff,  was  traveling  at  the  rate  of  12  to  15  miles 
per  hour,  and  the  McClune  car,  in  the  judgment  of  plaintiff, 
**was  going  48  to  49  miles  an  hour."  McClune  and  his  family 
had  attended  church  at  Keswick  and  were  on  their  way  home, 
traveling  west  at  the  time  of  the  collision. 

About  85  feet  west  of  the  point  of  collision  is  a  culvert, 
over  which  there  was  a  slight  rise  or  bump,  about  4  inches 
above  the  level  of  the  road,  and  about  3  feet  wide.  This  strip 
of  road  is  approximately  level.  From  the  intersection  of  the 
east  and  west  road  with  the  road  running  north  and  south, 
called  the  ' '  T ' '  road,  the  first  high  point  east  of  the  intersection 
is  648  feet  distant.  In  this  space  there  is  a  rise  of  30  feet. 
From  the  high  point  to  the  place  of  collision  is  344  feet,  and 
from  the  latter  point  for  441  feet  east  there  is  a  rise  of  16  feet. 
In  the  next  200  feet  there  is  a  descent  of  approximately  4  feet, 
and  in  the  next  659  feet  there  is  a  rise  in  the  grade  of  32  feet. 

At  about  the  point  of  the  collision,  10  willow  trees  were 
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growing  on  the  north  side  of  the  road.  These  trees  were  1^ 
feet  thick  at  the  bottom,  40  feet  high,  and  covered  a  space  of 
about  90  feet  east  and  west.  The  limbs  extended  over  the  road 
somewhat,  and  interfered  with  passing  vehicles. 

On  the  evening  in  question,  it  had  rained  some,  and  the 
road  in  spots  was  slippery.  The  lights  on  each  car  were  being 
used,  and  the  respective  drivers  saw  the  other's  car  for  a  con- 
siderable space  before  the  accident. 

Pearl  McGlune,  the  widow  of  A.  F.  McClune,  and  only 
survivor  of  the  occupants  of  the  Spauiding  car,  testified  that 
'Mt  appeared  that  the  ears  were  going  to  pass;"  and  both  plain- 
tiff and  Dr.  Tinsley  testified  to  the  same  effect. 

Plaintiff  instituted  this  action  by  filing  a  claim  for  damages 
against  the  estate 'of  A.  F.  McClune. 

I.  The  errors  relied  upon  for  a  reversal  find  their  lodg- 
ment in  the  instructions  given  by  the  trial  court.  Space  will 
not  permit  the  incorporation  into  this  opinion  of  the  23  in- 
structions given,  nor  would  any  good  purpose  be  served  in  so^ 
doing.  Sufficient  to  state,  they  were  of  the  ordinary  sort  in 
personal  injury  cases,  couched  in  plain  and  simple  English, 
subject  to  certain  verbal  criticism,  and  with  more  or  less  repeti- 
tion in  statement  of  legal  principles. 

It  is  urged  by  appellant  that  the  court  failed  to  submit  to 
the  jury  certain  acts  of  negligence  on  the  part  of  the  defend- 
ant.   No  specific  acts  of  negligence  were  alleged  by  plaintiff  in 
_  his  petition,  nor  did  the  plaintiff  request  any 

1.  Trial:    instruc--     .  .  .         ,  .  .      ,  «,, 

tioDB:  correct       mstructions  in  this  particular.     The  court,  on 

but  not  explicit.     ,  .  .  11. 

Its  own  motion,  instructed  the  jury  as  to  the 
acts  of  negligence  to  be  considered,  to  wit:  (1)  That,  at  the 
time  of  and  just  prior  to  the  collision,  the  deceased,  A.  F.  Mc- 
Clune, was  operating  his  automobile  at  an  excessive  and  dan- 
gerous rate  of  speed;  (2)  that,  in  the  operation  of  his  car,  he 
was  negligent  in  not  turning  to  the  right,  and  thus  failed  to 
use  ordinary  care  to  avoid  a  collision. 

It  is  the  duty  of  the  trial  court,  on  its  own  motion,  to  in- 
struct fully  on  the  issues,  as  warranted  by  the  pleadings  and 
the  evidence.  With  this  thought  in  mind,  appellant  contends 
that  the  court  should  have  also  submitted:  (1)  That  the  said 
McClune  did  not  have  his  machine  under  control  at  the  time  of 
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and  just  prior  to  the  collision;  (2)  that  the  said  McGlune  was 
negligent  in  permitting  his  machine  to  cross  over  to  the  south 
side  of  the  highway,  across  the  middle  line  of  the  traveled  part 
of  the  road. 

We  think  these  matters  were  suflSciently  embodied  in  the 
instructions  given.  In  one  instruction,  the  court  told  the  jury 
that  the  deceased  was  required  to  operate  his  automobile  with 
the  same  caution,  prudence,  and  care  for  the  safety  of  those 
using  the  public  highway  as  an  ordinarily  cautious  and  prudent 
man  would  exercise  under  the  same  or  like  circumstances,  and 
that  they  should  take  into  consideration,  as  shown  by  the  evi- 
dence, the  time  and  place  where  the  car  was  operated,  rate  of 
speed,  where  it  was  being  driven  on  the  highway, — that  is,  as 
to  the  right  or  wrong  side  thereof, — ^and  his  manner  of  driving. 
In  another  instruction,  the  jury  was  told  to  consider,  in  con- 
nection with  the  speed  of  the  defendant's  car  at  the  time  of 
and  prior  to  the  accident,  the  physical  condition  of  the  road, 
as  to  mud,  traveling  down  hill,  and  whether  wet  and  slippery, 
and  after  considering  these  conditions  and  any  conditions  mak- 
ing traveling  difficult  and  dangerous  to  others,  determine 
whether  the  defendant  was  operating  his  car  as  an  ordinarily 
prudent  man,  etc. 

In  another  instruction,  portions  of  the  Motor  Vehicle  Law 
applicable  to  this  case  were  quoted,  viz.:  (1)  The  driving  of 
the  car  in  a  careful  and  prudent  manner;  (2)  the  rate  of  speed 
and  the  attending  presumption;  (3)  the  turning  to  the  right, 
in  passing  a  vehicle  driven  in  the  opposite  direction. 

In  the  light  of  the  instructions  given,  and  of  the  failure  to 
request  more  specific  instructions  in  this  regard,  error  cannot 
be  predicated  thereon. 

II.  It  is  further  contended  that  the  court  should  not  have 
submitted  to  the  jury  the  question  **  whether  plaintiff  received 
the  injuries  to  his  person  and  the  damage  to  his  automobile," 

as  the  evidence  on  these  propositions  was  not  in 

2.  Trial:  raatruc-  t*   xi.-      •  -x    •  -xi.       x 

structiona:  Bub-     dispute.     It  this  IS  error,  it  IS  without  preju- 

mission  of  non-         .  *.,         ^.  .  .,.. 

controverted         dicc.    An  mstructiou  givcu  that  IS  unnecessary, 

or  even  uncalled  for,  does  not  constitute  re- 
versible error,  unless  it  appears,  under  the  record,  to  have  mis- 
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led  the  jury.    McCaskey  v.  Ft,  Dodge,  Z>.  M.  &  8.  B.  Co.,  154 
Iowa  652  J  Swisher  v.  Interurhan  B,  Co.,  151  Iowa  384. 

III.     Complaint  is  made  that  the  instructions  unduly  em- 
phasized the  doctrine  of  contributory  negligence  by  too  frequent 
reference  thereto.    "The  mere  repetition  of  a  rule  cannot  well 
_  be  denounced  as  constituting  error."     Living- 

3.  Tkzal:  ixiBtruc- 

tions:  repetition    stonc  V,  DoU,  184  lowa  1340.    We  do  not  ap- 

of  rate. 

prove  this  practice;  but,  in  the  instant  case, 
we  cannot  say  that  plaintiflE  was  prejudiced. 

In  this  connection,  it  is  contended  by  appellant  that  the 
question  of  contributory  negligence  should  not  have  been  sub- 
mitted to  the  jury.  With  this  statement  we  cannot  agree.  He 
4.  NiauoBKos:  alleged  his  freedom  from  negligence  contribut- 
jury  questioii.  j^g  to  his  injuries,  as  he  was  bound  to  do ;  and, 
with  the  testimony  in  conflict  as  to  speed  of  his  car,  where  his 
car  was,  and  other  matters  in  dispute,  either  directly  or  cir- 
cumstantially, it  was  the  province  of  the  jury  to  decide.  Con- 
tributory negligence  is  ordinarily  a  question  for  the  jury ;  and, 
except  in  cases  where  the  facts  are  clear  and  undisputed,  and 
the  cause  and  eifect  so  apparent  to  every  candid  mind  that  but 
one  conclusion  may  be  fairly  drawn  therefrom,  the  court  must 
submit  the  question  to  the  jury.  Fiiier  v.  Iowa  Tel.  Co.,  143 
Iowa  689. 

IV.  In  one  instruction,  the  court  told  the  jury,  in  sub- 
stance, that,  if  it  was  found  from  the  evidence  that  the  deceased, 
A.  F.  McClune,  was  driving  his  car  to  the  left,  and  towards  the 
south  side  of  the  highway,  and  by  reason  thereof  the  collision 
occurred,  it  would  be,  at  first  view,  evidence  of  negligence  on 
the  part  of  deceased,  since  the  law  makes  it  the  duty  of  parties 
driving  a  vehicle  on  the  public  highway,  in  passing  a  vehicle 
driven  in  an  opposite  direction,  to  turn  to  the  right.  The  court, 
in  this  instruction,  also  said : 

**You  are  further  instructed  that,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  the  deceased,  without  good 
reason  or  justification,  and  failing  to  use  ordinary  care,  was 
negligent  in  turning  to  the  left,  if  he  did  so  turn,  or  if  the  de- 
ceased negligently  failed  to  turn  to  the  right,  and  by  reason 
thereof  collided  with  plaintiff's  automobile  and  damaged  same 
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and  injured  plaintiff,  and  such  negligence,  if  any,  was  the  prox- 
imate cause  of  plaintiflP's  injuries  as  alleged,"  etc. 

The  specific  complaint  is  that: 

**  Nowhere  in  the  whole  record  is  there  any  attempt  made 
to  excuse  or  justify  McClune  in  turning  to  the  left." 

We  will  not  quote  the  testimony  as  to  the  movements  of 
plaintiflE's  car  after  crossing  the  culvert,  or  the  location  of  the 
tools  of  the  Ford  car  after  the  accident ;  but  it  is  apparent  that 
this  part  of  the  instruction  is  not  without  support  in  the 
evidence. 

V.  Error  is  predicated  in  the  giving  of  Instruction  XVI, 
which  reads  as  follows: 

*'As  the  court  has  heretofore  instructed  you  that,  when  a 
5.  highways:  law  P^rsou  drivcs  a  motor  vehicle  on  a  highway  at 
sum^^t^n^of  ®  greater  rate  of  speed  than  25  miles  per  hour, 
neffiigeneo.  that  such  rate  of  speed  shall  be  presumptive 

evidence  of  driving  at  ^  rate  of  speed  which  is  not  careful  and 
prudent,  in  case  of  injury  to  the  person  or  property  of  another, 
and  upon  this  you  are  instructed  that,  if  you  find  from  the  evi- 
dence that  the  plaintiff,  at  the  time  of  the  collision  with  the 
automobile  of  the  deceased,  was  driving  his  automobile  at  and 
on  the  public  highway  at  a  speed  in  excess  of  25  miles  per  hour, 
then  such  excessive  rate  of  speed  was  presumptive  evidence  of 
the  negligence  of  the  plaintiff;  and  if  you  find  further  that,  by 
reason  of  such  excessive  speed,  if  any,  the  same  contributed  to 
the  collision  and  injury  of  which  plaintiff  complains,  then  the 
plaintiff  cannot  recover." 

Are  the  provisions  of  Section  1571.ml9,  Code  Supplement, 
1913,  applicable  to  the  facts  in  this  case,  as  bearing  upon  the 
question  of  contributory  negligence  Y 

Appellant  contends  that  this  statute  has  no  application  to 
the  speed  of  plaintiff's  car,  and  that  it  is  not  intended  to  refer 
to  a  plaintiff's  contributory  negligence. 

This  provision  makes  a  speed  in  excess  of  25  miles  an  hour, 
in  case  of  injury  to  the  person  or  property  of  another,  presump- 
tive evidence  that  the  vehicle  was  not  being  driven  at  a  rate 
which  is  careful  and  prudent.  It  is  a  rule  of  evidence.  If  it 
can  be  said,  under  the  facts  of  the  case,  that  the  automobile  was 
moving  faster  than  25  miles  an  hour,  '*a  prima-facie  case  is 
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made  out  for  the  jury."  Larsh  v.  Strasser,  1Q3  Iowa  1360.  The 
duty  imposed  is  an  afiSrmative  one,  and  a  failure  to  comply 
therewith  is  negligence.  All  negligence  is  predicated  on  duty, 
and  presupposes  the  omission  to  fulfill  the  obligation  imposed. 
Fisher  v.  Elision,  174  Iowa  364. 

Clearly,  the  negligence  of  plaintiflf  is  measured  by  the  same 
tests,  whether  statutory  or  otherwise,  as  the  negligence  of  de- 
fendant. There  is  but  one  legal  yardstick  in  these  particulars. 
True,  the  contributory  negligence  in  question  must  have  a  causal 
connection  with  the  collision  and  the  consequent  injuries,  and 
plaintiff's  negligence  cannot  be  found  to  be  the  proximate  cause 
unless,  but  for  such  negligence,  the  injury  would  not  have  hap- 
pened.   Clark  V.  Weathers,  178  Iowa  97. 

The  trial  court  not  only  instructed  in  this  regard,  but  fur- 
ther said,  in  another  instruction,  **You  are  instructed  that  a 
person  may  operate  an  automobile  in  a  negligent  manner,  even 

6.  Highways:  law  though  he  is  not  operating  the  same  at  a  speed 
?i/tiLan  ^25*^  ^  cxccss  of  25  milcs  an  hour,*'  and  enumerated 
"*"^  certain  facts  and  circumstances  disclosed  by  the 

evidence  which  could  be  taken  into  consideration  in  determining 
whether  the  operator  of  the  car  acted  as  an  ordinarily  prudent, 
cautious,  and  careful  person  would  act,  under  like  or  similar 
circumstances.  This  latter  instruction  was  made  applicable  to 
both  plaintiff  and  defendant.  No  error  was  committed  in  giving 
either  instruction. 

VI.  In  Instruction  XVII,  the  court  stated  that  **  plaintiff 
must  show  that  he  himself  was  free  from  negligence,''  but  did 
not  qualify  it  by  adding  the  words  *'that  contributed  to  plain- 

7.  teial:  inatnic-  ^^^'^  Injuries."  However,  in  the  first  para- 
rap*UedTii"oth«  S^^P^  ^f  this  instruction  it  was  said,  *'free 
instruction.  from  negligence  on  his  part  which  contributed 

to  his  alleged  injury ; ' '  and  similar  language  was  used  in  other 
instructions.  Instructions  must  be  read  as  a  whole ;  and,  if  one 
instruction  does  not  correctly  state  the  law,  by  omitting  some 
necessary  element,  the  error  is  cured  if  other  instructions  -f uUy 
and  fairly  state  the  principle  involved.    Engvall  v.  Des  Moines 

m 

City  B.  Co,,  145  Iowa  560 ;  Gipe  v.  Lynch,  155  Iowa  627. 

If  an  iustruction  given  is  not  prejudicial,  it  is  not  reversi- 
ble error.    Earatdon  v.  Sloan,  157  Iowa  608. 
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VII.  The  re,cord  in  the  instant  case  discloses  that  the  evi- 
dence offered  and  introduced  is  in  conflict  on  several  material 
points.  The  trial  court  refused  to  set  aside  the  verdict  and 
grant  a  new  trial  on  the  ground  of  the  insuflSciency  of  the  evi- 
dence. We  find  no  reason  to  interfere.  Brockman  v.  BerryhiU, 
16  Iowa  183.  It  is  peculiarly  the  province  of  the  jury  to  de- 
termine the  credibility  of  witnesses  and  weigh  the  testimony  in- 
troduced-   The  judgment  entered  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Natalie  G.  Manchester,  Appellant,  v.  E.  C.  Loomis,  Admin- 
istrator, et  al.,  Appellees. 

CONTRACTS:      Consideration — Presumption   From   Writings    and   Be- 

1  citals.  An  instrument  which  (1)  purports  to  be  a  contract,  (2)  is 
in  writing,  and  (3)  recites  a  definite  and  valuable  consideration, 
furnishes,  in  and  of  itself,  substantive  evidence  that  such  instrument 
was,  in  fact,  entered  into  on  sufficient  consideration;  and  the  sole 
survivor  who  predicates  rights  thereon  may  stand  on  such  showing, 
and  demand  that  his  opponent  (1)  negative  the  passing  of  any  con- 
sideration at  the  time  the  instrument  was  executed,  and  (2),  with 
due  reference  to  the  contract  recitals,  negative  every  reasonable 
hypothesis  out  of  which  a  consideration  for  the  contract  might  fairly 
be  deemed  probable. 

Contract  by  a  mother  that  her  property  should  pass,  on  her  death, 
to  her  son  and  daughter-in-law  reviewed,  and  held  to  quite  elearly 
point  to  a  remote  conveyance  by  the  son  and  wife  to  the  mother  of 
the  son's  interest  in  his  father's  estate,  as  a  consideration  for  the 
mother's  contract. 

CONTRACTS:       Consideration — ^Past     Consideration.       A     transaction 

2  which  has  apparently  been  fully  closed  may  furnish  ample  con- 
sideration for  a  related  instrument,  executed  many  years  later, 
when  the  recitals  of  the  written  instruments  constituting  the  former 
transaction,  aided  by  the  illuminating  and  attending  side  lights, 
fairly  justify  the  conclusion  that  such  former  transaction  was  not, 
in  fact,  closed,  in  the  sense  that  the  consideration  therefor  had  been 
fully  performed. 

DEEDS:     Recital  of  Consideration.     The  recitals  of  a  consideration  in 

3  a  conveyance,  with  showing,  however,  that  no  consideration  passed 
to  the  grantor  at  the  time  the  conveyance  was  executed,  when  read 
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in  the  light  of  the  circumstances  attending  the  conveyance,  may 
quite  clearly  demonstrate  that  the  conveyance  was  not  intended  as 
a  gift. 

G0NTBA0T8:     Oonsider&tion — Porfonnance.     Articles  of  copartnership 

4  between  a  mother  and  son  reviewed,  and  held,  in  view  of  the  cir- 
cumstances surrounding  the  parties,  not  to  constitute  a  performance 
]>y  the  mother  of  the  consideration  imposed  on  her  by  a  deed  of 
conveyance  by  the  son  to  the  mother. 

GONTBAOTS:    Oonstrnction — Contractual     (7)     or    Testamentary     (7) 

5  An  instrument  executed  by  a  mother  and  son,  which  provides  that 
tlie  property  of  the  mother  shall  remain  her  absolute  property  dur- 
ing her  lifetime,  and  that  the  son  shall  have  no  right  or  claim 
thereto  during  such  lifetime,  but  that  the  son,  on  the  mother's 
death,  shall  ''inherit"  such  property  as  the  mother  ''may  die 
seized"  of,  will  not  be  held  to  be  testamentary  when,  from  the  in- 
strument as  a  whole,  it  is  manifest  that  the  parties  intended  the 
instrument  to  be  contractual. 

Appeal  from  Wapello  District  Court. — H.  K.  Evans,  Judge. 

February  10,  1921. 

Rehearing  Denied  May  10,  1921. 

Suit  in  equity  to  adjudicate  the  validity  and  effect  of  a 
certain  written  instrument  known  in  the  record  as  '*  Exhibit 

C,"  pursuant  to  which  the  plaintiff  claims  to  be  the  owner  of 

« 

two  thirds  of  the  estate  in  the  possession  of  the  administrator 
defendant.  There  was  a  decree  dismissing  the  petition.  The 
plaintiff  has  appealed. — Reversed, 

Roberts  <&  Webber  and  McNett  &  McNett,  for  appellant. 

Sloan  &  Sloan,  Jaqties,  Tisdale  &  Jaques,  and  John  W, 
Letvis,  for  appellees. 

Evans,  C.  J. — The  instrument  Exhibit  C  was  as  follows: 


(( 


Agreement. 


**  Whereas,  J.  C.  Manchester  died  intestate  June  29,  1903, 
leaving  Ella  J.  Manchester,  his  widow,  and  Edward  A.  Man- 
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Chester,  his  son  and  only  heir  at  law.  The  said  J.  C.  Manchester 
was  at  the  time  of  his  death  the  owner  of  considerable  prop- 
erty, one  third  of  which  would  have  gone  to  his  widow,  by  law, 
and  two  thirds  of  which  would  have  descended  to  his  son,  but 
that,  on  the  3d  day  of  July,  A.  D.  1903,  the  said  Edward  Man- 
chester and  his  wife,  Natalie  Manchester,  joined  in  a  deed  con- 
veying to  the  said  Ella  J.  Manchester  all  the  real  estate  owned 
by  the  said  J.  C.  Manchester  at  the  time  of  his  death,  and  on 
the  same  day,  the  said  Edward  A.  Manchester  joined  in  a  con- 
tract with  the  said  Ella  J.  Manchester,  by  the  terms  of  Vhich 
all  the  property,  money,  and  notes  of  the  deceased  were  turned 
over  to  the  said  Ella  J.  Manchester  absolutely,  except  the  one- 
half  interest  in  the  Ballingall  Hotel,  furniture,  fixtures,  and 
the  business.  Said  deed  is  recorded  in  the  quitclaim  record  W, 
page  344,  in  the  recorder's  office  at  Wapello  County,  Iowa. 

*' Realizing  the  fact  that  the  said  Edward  A.  Manchester 
might  die  before  the  death  of  the  said  Ella  J.  Manchester,  and 
in  that  event  the  wife  of  the  said  Edward  A.  Manchester  would 
not  be  an  heir  of  the  said  Ella  J.  Manchester,  and  could  not  by 
law  inherit  any  of  the  said  property,  and  in  consideration  of 
the  conveyance  to  me,  by  the  said  Edward  A.  Manchester  and 
wife,  all  of  the  property  which  the  said  Edward  A.  Manchester 
would  have  been  entitled  to,  as  the  son  and  heir  of  the  said  J. 
C.  Manchester,  deceased:  I,  Ella  J.  Manchester,  do  hereby 
agree  that,  at  my  death,  the  said  Edward  A.  Manchester,  if 
living,  and  in  case  of  his  death,  his  said  wife,  Natalie  Man- 
chester, shall  inherit  aU  of  the  property  of  which  I  may  die 
seized,  either  real,  personal,  or  mixed.  This,  however,  expressly 
understood  and  agreed  that  the  said  Edward  A.  Manchester  or 
wife  shall  have  or  make  no  right  or  claim  of  any  kind  to  any 
part  of  the  property  belonging  to  the  said  Ella  J.  Manchester 
during  the  lifetime  of  the  said  Ella  J.  Manchester,  but  the  same 
is  to  remain  the  property  of  Ella  J.  Manchester  absolutely  dur- 
ing her  lifetime,  and  at  the  time  of  her  death  shall  be  the  abso- 
lute property  of  the  said  Edward  A.  Manchester,  or  in  the  case 
of  his  death,  his  wife's,  Natalie  Manchester,  as  above  stated. 

*'It  is  further  agreed  that  this  contract  shall  take  prece- 
dence of  and  be  superior  to  any  will  which  the  said  Ella  J. 
Manchester  may  have  heretofore  or  hereafter  make,  except  that, 
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if  the  said  Ella  J.  Manchester  should  so  desire,  she  is  to  have 
the  right  to  dispose  of,  by  will  or  otherwise,  not  to  exceed  one 
third  in  value  of  her  said  property.  In  witness  whereof,  we 
have  hereunto  signed  our  names  this  6th  day  of  January,  A.  D. 
1908. 

''Ella  J.  Manchester 

**  Edward  A.  Manchester 

''Natalie  Manchester." 

The  foregoing  instrument  was  duly  executed  on  January 
6,  1908,  and  was  duly  acknowledged  and  filed  for  record. 

The  antecedent  facts  leading  up  to  this  alleged  contract 
may  be  stated  briefly.  J.  C.  Manchester  died  suddenly,  June 
29,  1903,  leaving  no  will.  He  left  surviving  him  his  widow, 
Ella  Manchester,  and  his  only  child  and  heir,  Ed  Manchester. 
Natalie  Manchester  was  the  wife  of  Ed.  J.  C.  Manchester  left 
an  estate  of  about  $60,000,  free  from  debts.  At  the  time  of  his 
death,  and  for  some  years  prior  thereto,  he  had  operated  the 
Ballingall  Hotel  at  Ottumwa,  and  was  the  owner  of  the  hotel 
equipment  therein.  Up  to  the  time  of  his  death,  the  father, 
mother,  son,  and  daughter-in-law  all  lived  together  as  one  fam- 
ily in  the  hotel,  and  were  all  engaged  more  or  less  actively  in 
the  operation  thereof.  On  July  3,  1903,  being  the  next  day 
following  the  funeral,  the  son  and  daughter-in-law  conveyed 
all  the  property  of  the  father's  estate  to  the  mother  by  the  fol- 
lowing instruments,  known  in  the  record  as  Exhibits  A  and  B. 


i< 


Exhibit  A. 


"Know  all  Men  By  These  Presents:  That  Edward  A. 
Manchester  and  wife,  Natalie  Manchester,  of  Wapello  County 
and  state  of  Iowa,  in  consideration  of  the  sum  of  exchange  of 
property  and  one  dollar,  to  me  in  hand  paid  by  Ella  J.  Man- 
chester, of  Wapello  County,  state  of  Iowa,  the  receipt  whereof 
I  do  hereby  acknowledge,  have  bargained,  sold,  and  quitclaimed 
unto  the  said  Ella  J.  Manchester  and  to  her  heirs  and  assigns 
forever  all  my  right,  title,  interest,  estate,  claimi,  and  demand, 
both  at  law  and  equity,  and  as  well  in  possession  as  in  ex- 
pectancy of,  in  the  following  described  premises,  to  wit : 
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''Lots  36  and  37,  Block  3,  in  Janney's  Addition  to  Ot- 
tumwa,  Iowa.  Also  the  northwest  i^  of  the  present  brick  wall 
of  the  two-story  brick  building  situated  on  Lot  5,  and  all  of  Lot 
6  in  H.  P.  Qraves  et  dl.  Subdivision  of  Lots  157  and  160,  orig- 
inal plat  of  Ottumwa,  Iowa.  Also,  Lot  29  in  the  Dain  Addition 
to  Ottumwa,  Iowa;  also.  Lots  19  and  20  in  Block  17  in  S.  E. 
Gross  Calumet  Addition  to  South  Chicago,  in  Cook  County, 
Illinois.  Also  the  undivided  one-fourth  interest  in  the  Ei^  of 
the  NE14  of  the  SEl^  of  Section  24,  Township  18,  Range  15, 
and  the  NW14  of  the  SWi/4  and  the  S^^  of  the  NW14  of  Sec- 
tion 19,  Township  18,  Bange  14,  all  in  Marion  County,  Ar- 
kansas. Also,  all  personal  property  belonging  to  the  estate  of 
J.  C.  Manchester,  deceased,  who  died  intestate,  June  29th,  1903, 
leaving  the  grantee,  his  widow,  and  the  grantor,  his  only  child 
and  heir  at  law.  The  intention  being  to  convey  all  interest  in 
said  estate,  except  the  hotel  business  in  Ottumwa,  which  is 
owned  by  grantor  and  grantee  jointly,  as  by  written  contract 
this  day  entered  into  by  the  parties,  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto  belonging,  and 
Natalie  Manchester  hereby  relinquishes  her  right  of  dower  in 
and  to  the  above  described  premises. 
''Signed  this  3rd  day  of  July,  1903. 

"Edward  A.  Manchester, 
"Natalie  Manchester.*' 


li 


Exhibit  B. 


* '  Contract. 

"This  article  of  agreement,  made  and  entered  into  this  3rd 
day  of  July,  A.  D.  1903,  by  and  between  Mrs.  Ella  J.  Man- 
chester, widow  of  J.  C.  Manchester,  deceased,  of  Ottumwa,  Iowa, 
and  Edward  A.  Manchester,  son  and  only  heir  at  law  of  said  J. 
C.  Manchester,  deceased,  of  Ottumwa,  Iowa,  witnesseth : 

"That  whereas  said  J.  C.  Manchester  died  intestate,  June 
29,  1903,  leaving  the  undersigned  as  his  widow  and  only  heir 
at  law,  we  therefore  make  this  contract  for  the  purpose  of  di- 
viding the  property  of  which  said  J.  C.  Manchester  died  seized. 
It  is  agreed  by  and  between  thp  parties  hereto  that  the  said 
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Ella  J.  Manchester  is  to  have  and  to  hold  in  her  own  right,  by 
title  in  fee  simple,  all  the  property,  personal,  real,  or  mixed,  of 
which  said  J.  C.  Manchester  died  seized,  except  the  hotel  busi- 
ness and  property  connected  therewith,  including  the  bar,  stock, 
and  fixtures  thereto  belonging. 

"It  is  further  agreed  by  and  between  the  parties  that  said 
hotel  business  shall  be  owned  jointly  by  the  parties  hereto,  each 
owning  an  undivided  V^  interest  therein.  That  the  same  shall 
be  conducted  under  the  firm  name  of  J.  C.  Manchester,  but  that 
the  hotel  shall  be  known,  in  the  future  as  in  thi^  past,  as  the 
Ballingall  Hotel.  By  the  hotel  business  herein  referred  to  is 
meant  all  the  furniture  and  fixtures  and  property  heretofore 
belonging  to  said  J.  C.  Manchester  and  used  in  connection  with 
the  said  hotel  business  in  the  Ballingall  Hotel  in  Ottumwa, 
Iowa,  including  the  bar,  saloon  stock,  and  fixtures. 

''It  is  further  agreed  that  the  wholesale  liquor  business 
heretofore  sold  to  Z.  A.  Frazier,  by  contract  entered  into  be- 
tween said  Frazier  and  J.  C.  Manchester,  shall  be  conducted  in 
the  same  firm  name,  subject  to  the  said  contract  of  sale,  but  that 
the  payments,  when  made,  shaU  be  paid  to  said  Ella  J.  Man- 
chester, and  shall  belong  to  her. 

**It  is  further  agreed  by  and  between  the  parties  that  the 
hotel  business  hereinbefore  referred  to  shall  be  conducted  and 
managed  by  both  of  the  parties  hereto  jointly  as  a  firm  or  part- 
nership, and  that  an  accounting  of  said  business  shall  be  had  on 
request  of  either  party  at  any  time. 

**It  is  further  agreed  that  the  said  Ella  J.  Manchester 
hereby  assumes  all  indebtedness  against  the  estate  of  J.  C.  Man- 
chester, and  she  hereby  agrees  to  pay  all  past  debts  of  J.  C. 
Manchester  and  to  hold  said  Edward  A.  Manchester  harmless 
from  any  indebtedness  that  might  be  made  a  valid  claim  against 
the  estate  of  said  J.  C.  Manchester,  deceased. 

'*In  witness  whereof,  we  have  hereunto  signed  our  names, 
this  3rd  day  of  July,  A.  D.  1903. 

''Ella  J.  Manchester. 
"Edward  A.  Manchester.*' 

More  than  four  years  thereafter.  Exhibit -C  was  executed. 
In  June,  1914,  the  son  Ed  died  testate,  survived  by  his  mother 
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and  his  widow,  and  leaving  his  widow  as  the  sole  beneficiary  of 
his  will.  In  May,  1917,  the  mother  died  testate.  She  left  an 
estate  of  $63,000.  She  bequeathed  to  blood  relatives,  in  stated 
amounts,  the  sum  of  $19,000.  She  also  bequeathed  the  residue 
of  her  estate  to  one  of  the  same  beneficiaries.  She  bequeathed, 
also,  to  her  daughter-in-law,  Natalie,  $10,000.  This  will  was 
made  in  December,  1914,  after  the  death  of  her  son. 

Following  the  death  of  J.  C.  Manchester,  the  broken  family 
continued  as  one.  They  operated  the  hotel  successfully  for  sev- 
eral years.  'During  this  time,  they  built  a  new  home,  and  oc- 
cupied it  together.  After  the  death  of  the  son,  the  mother 
and  daughter-in-law  continued  the  operation  of  the  hotel  for  a 
time,  and  then  sold'  it.  In  the  meantime,  the  mother's  health 
had  become  bad,  and  she  was  cared  for  in  the  common  home  by 
the  daughter-in-law  until  her  death.  The  evidence  is  undis- 
puted that  the  relation  existing  among  all  the  members  of  this 
family  was,  at  all  times,  of  the  most  affectionate  and  trusting 
nature. 

It  is  the  contention  of  the  plaintiff  that,  by  virtue  of  the 
instrument,  Exhibit  C,  she  has  succeeded  to  two  thirds  of  all  the 
estate  left  by  her  mother-in-law,  Ella  Manchester. 

The  contention  for  the  defendants  is  that  the  instrument 
Exhibit  C  is  a  nullity,  in  that  it  was  executory  and  without  con- 
sideration, and  in  that  it  was  testamentary  only.  It  is  con- 
tended, therefore,  that  the  entire  estate,  over  and  above  the 
specified  bequests,  passes,  under  the  will  of  Ella  Manchester, 
to  the  residuary  legatee  named  therein. 

Out  of  an  abundance  of  caution,  the  arguments  of  counsel 
have  taken  a  wide  range,  and  they  are  to  be  highly  commended 
for  their  thoroughness  of  investigation  of  the  many  questions 
which  might  arise  in  the  consideration  of  the  case.  It  will  be 
impracticable,  however,  for  us,  within  the  appropriate  limits  of 
an  opinion,  to  follow  the  briefs  into  their  many  ramifications. 
In  view  of  the  conclusion  we  reach  on  the  question  of  considera- 
tion, we  shall  confine  our  discussion  mainly  to  that  question. 

I.    Was  there  a  consideration  ? 

The  instrument  purports  to  be  a  contract.  It  is  so  denomi- 
nated at  its  head.    It  is  signed  by  all  the  parties  thereto.    The 
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plaintiff  starts,  therefore,  with  a  manifest  advantage  on  that 

question : 
'  coiwidvatioii:  (1)     Bocause  the  writing  imports  a  eon- 

frooMPrrith^        sidoration.    Code  Section  3069. 

(2)     Because  it  recites  a  consideration,  and 
states  the  source  out  of  which  such  consideration  flows. 

The  burden  is  clearly  upon  the  defendant  to  show  afiSrma- 
tively  an  absence  of  consideration.  And  this  means  that  there 
is  no  burden  upon  the  plaintiff  to  prove  that  the  consideration 
was  in  this  form  or  in  that  form.  Her  co-contracting  parties 
are  dead.  Her  own  mouth  is  sealed  by  that  fact.  The  fact  of 
consideration  is  all  that  is  material  to  her,  and  she  may  stand 
upon  the  legal  presumption  arising  out  of  the  recitals  of  a  writ- 
ten contract,  even  though  she  be  unable  to  specify  by  competent 
oral  evidence  just  what  the  specific  consideration  was.  The  bur- 
den cast  upon  the  defendant  to  show  want  of  consideration  is 
not  met  by  a  showing  that  no  consideration  passed  at  the  time 
the  instrument  was  signed.  With  due  reference  to  the  recitals 
of  the  instrument,  the  defendant  must  negative,  not  only  some 
particular  form  of  consideration,  but  every  reasonable  hypothe- 
sis out  of  which  a  consideration  for  this  contract  might  fairly 
be  deemed  probable,  or  perhaps  possible. 

Because  of  the  recitals  of  the  instrument,  the  consideration, 
if  any,  must  be  deemed  to  arise  in  some  manner  out  of  the  trans- 
action of  July  3, 1903.    So  far  the  parties  are  agreed.    The  plain- 
2.  ooNTRAOTi:         *^  pleaded  that  the  agreement  of  July  3,  1903, 
S!rt*'^*?dwk.      f^l^d   to  express   the   real   agreement  of   the 
**<*»•  parties,  and  that  such  agreement,  in  fact,  con- 

templated the  very  provisions  afterwards  incorporated  in  Ex- 
hibit C.  These  allegations  were  denied  by  the  defendants,  and 
th^r  argument  challenges  the  plaintiff  to  competent  proof  of 
such  allegations.  It  is  sufficient  to  say  here  that  the  allegations 
were  quite  unnecessary,  as  such,  and  that  the  plaintiff  is  under 
no  burden  of  proof  thereon.  Without  such  allegations,  such 
hypothesis  was  permissible  to  the  plaintiff  as  a  possible  response 
to  the  recitals  of  Exhibit  G,  and  the  burden  was  on  the  defend- 
ants at  all  times  to  negative  it,  rather  than  upon  the  plaintiff 
to  prove  it. 

Vol.  191  Ia.— 36 
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This  is  the  separating  point  in  the  argument  of  respective 
counsel  on  the  question  of  consideration.  The  argument  for  the 
defendants  is  that  the  transaction  of  July  3,  1903,  could  not 

operate  as  a  consideration  for  Exhibit  C,  be- 
^'  S^coMideraUon     ^ausc  it  was  a  complctc  and  closed  transaction, 

and  the  consideration  therefor  was,  therefore,  a 
**past  consideration/'  and  as  such  was  not  again  available.  The 
major  premise  of  this  argument  is  the  assumption  that  the  con- 
veyance to  the  mother  by  the  son  and  daughter-in-law  of  the 
son's  interest  in  the  father's  estate  was  a  completed  gift;  and 
that,  being  such,  it  could  not  later  become  a  consideration  for  a 
new  contract.  We  premise  this  discussion,  therefore,  with  two 
questions,  which  will  indicate  the  line  of  our  discussion: 

(1)  Was  the  conveyance  of  July,  1903,  a  gifti 

(2)  If  not  a  gift,  was  it  a  closed  transaction,  in  the  sense 
that  the  consideration  for  the  conveyance  had  been  performed? 

These  questions  could  have  been  readily  answered  by  the 
testimony  of  the  parties  to  the  instrument  in  their  lifetime.  The 
record  discloses  that  there  is  no  competent  oral  evidence  avail- 
able now  for  such  purpose,  in  any  detailed  sense.  Considerable 
evidence  has  been  introduced  over  objections,  much,  if  not  most, 
of  which  is  incompetent,  under  the  statute.  Some  general  facts 
are  made  to  appear  without  substantial  dispute.  The  witness 
Garriott,  who  was  one  of  the  friends  of  the  deceased  father,  had 
a  conversation  with  the  son,  Ed,  wherein  he  suggested  a  con- 
veyance by  Ed  to  his  mother.  He  also  had  a  separate  conversa- 
tion with  the  mother,  wherein  he  suggested  substantially  the 
same  thing.  The  instruments  Exhibits  A  and  B  were  prepared 
by  the  family  attorney,  Cornell,  upon  the  suggestion  or  direction 
of  Qarriott.  Qarriott  was  never  present  at  any  conversation  be- 
tween mother  and  son  on  the  subject.  It  is  to  be  inferred  from 
the  record  that  he  did  understand,  from  one  or  both  of  them 
separately,  that  the  conveyance  was  to  be  made.  He  had  no 
knowledge  of  what  consideration  for  the  conveyance  was  agreed 
upon  or  understood  between  them.  The  family  attorney,  Cornell, 
having  prepared  the  instruments,  took  them  to  the  hotel  for 
execution.  He  had  no  prior  conference  with  any  of  the  parties 
to  the  instruments.  They  were  there  formally  executed,  without 
any  disclosure  of  just  what  the  consideration,  if  any,  was  to  be. 
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No  consideration  was,  in  fact,  paid  or  performed  at  that  time. 
The  fact  stands  forth,  without  dispute,  that,  if  any  considera- 
tion was  agreed  on,  it  remained  unperformed  at  the  time  of  the 
conveyance.    This  is  the  general  state  of  the  evidence  upon  which 
defendants  predicate  the  assumption  of  gift.    As  against  this, 
the  deed  of  conveyance  purported  to  be  for  a  consideration. 
The  purported  consideration  was  an  ** exchange  of  property." 
The  clear  implication  of  this  recital  was  that  the  grantors  were 
to  receive  in  exchange  for  this  conveyance  some  property  or 
property  right.     They  did  not  receive  any  on  the  day  of  the 
conveyance,  and  had  not  received  any  up  to  January,  1908,  when 
Exhibit  C  was  executed.    True,  the  validity  of  the  deed  was  not 
vitiated  by  the  failure  to  perform  the  consideration,  but  the 
grantee  therein  continued  under   obligation  to   perform   such 
consideration.     While   such   obligation   continued,   it   was   the 
legitimate  subject  of  contract  between  the  parties.    The  grantee 
in  the  deed  could  have  discharged  the  obligation  by  performing . 
specifically,  or  she  could  respond  in  damages  for  failure  to  per- 
form.    It  necessarily  follows  that  it  was  competent  for  the 
parties  in  interest,  at  any  future  time, — ^at  least  within  the 
period  of  limitations, — to  agree  upon  a  mode  of  performance 
or  upon  a  substitution  of  a  new  consideration  for  the  old.     If 
the  consideration  originally  agreed  upon  was  of  such  a  nature 
that  it  could  not  be  proved  by  parol  evidence,  because  of  the 
statute  of  frauds,  it  was  at  all  times  competent  for  the  grantee 
to  make  a  written  acknowledgment  thereof,  and  thereby  to  take 
it  out  of  the  statute  of  frauds.    It  was  just  as  competent  for  her, 
by  the  same  writing,  to  promise  performance.    Taking,  first,  the 
recital  of  consideration  in  Exhibit  A,  and,  second,  the  recital  of 
consideration  in  Exhibit  C,  they  respond  to  each  other.     The 
agreement  set  forth  in  Exhibit  C  could  reasonably  have  been 
the  very  understanding  which  constituted  the  consideration  for 
Exhibit  A.     If  it  be  assumed  that  such  agreement  could  not 
have  been  enforced  while  it  rested  in  parol,  for  the  purpose 
of  present  enforcement  it  has  ceased  to  rest  in  parol.    For  the 
purpose  of  an  existing  obligation  such  as  would  constitute  a 
good  consideration,  the  grantee  of  the  deed  was  not  bound  to 
insist  upon  the  statute  of  frauds  as  a  rule  of  evidence.     She 
could  waiye  it  at  any  time,  either  in  court  or  out  of  it.    Assum- 
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ing  that  the  parol  agreement  was  within  the  statute  of  frauds, 
as  defined  in  Code  Section  4625,  it  was  still  open  to  the  benefi 
ciary  of  it  to  enforce  it  by  action,  in  the  absence  of  a  denial  in 
the  answer  of  the  defendant.  Code  Section  4627.  Plaintiff 
could  require  such  denial  to  be  made  under  oath,  by  a  verifica- 
tion of  his  own  petition.  Moreover,  in  the  event  of  action,  he 
could  call  the  defendant  as  a  witness,  and  prove  the  agreement 
by  her  oral  evidence.  Code  Section  4628.  That  is  to  say,  under 
our  statute  of  frauds,  a  party  who  relies  upon  the  statute  of 
frauds  as  his  sole  protection  against  his  parol  agreement  which, 
in  truth,  existed,  faces  the  alternative  of  perjury. 

If,  therefore,  we  find  that  the  recital  of  consideration  in 
Exhibit  A  implies  an  agreement  of  some  kind  for  a  conveyance 
of  property  or  property  right  in  some  amount,  the  obligation  to 
perform  such  agreement  is  a  sufficient  consideration  to  support 
a  future  contract  between  the  same  parties,  whether  within  or 
without  the  statute  of  frauds.  Daily  v.  Minnick,  117  Iowa  563, 
568,  and  authorities  therein  cited.  By  this  discussion  we  are 
not  holding  that  such  a  parol  agreement  would  be  within  the 
statute  of  frauds,  nor  do  we  stop  to  consider  the  question  of 
part  performance,  as  taking  the  same  out  of  the  statute.  That 
the  conveyance  of  property  is  a  sufficient  consideration  for  a 
promise  by  the  grantee  to  will  the  same  property  to  the  grantor, 
if  the  grantor  survive  him,  and  to  a  third  party,  if  otherwise, 
and  that  such  consideration  may  be  enforced  after  the  death  of 
the  grantee,  is  well  settled,  under  our  cases.  Mueller  v.  Batche- 
ler,  131  Iowa  650,  652.  Not  only  do  Exhibit  A  and  Exhibit  C 
in  their  recitals  respond  to  each  other  as  mutual  considerations, 
but  the  fair  inferences  which  arise  out  of  the  conceded  facts  sur- 
rounding the  transactions  strongly  point  the  same  way.  At 
the  time  of  his  father's  death,  the  son,  Ed,  was  26  years  old. 
He  had  been  married  three  years.  By  the  death  of  his  father, 
he  had  become  the  owner  by  inheritance  of  $40,000  worth  of 
property.  By  the  July,  1903,  deed,  he  conveyed  it  all  to  his 
mother,  except  a  one-half  interest  in  the  hotel  equipment.  At 
the  time  of  its  execution,  there  was  no  discussion  of  it,  nor  was 
the  deed  even  read.  It  was  signed  and  acknowledged  immedi- 
ately. The  affectionate  relations  between  the  members  of  this 
little  family  justified  a  high  degree  of  mutual  confidence.    The 
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inference  arises  naturally  that  there  was  some  understanding 
between  mother  and  son,  antecedent  to  this  conveyance,  and  that 
the  understanding  was  mutually  just,  as  between  the  parties. 
The  arrangement  could  naturally  defer  to  the  present  manage- 
ment and  control  of  the  property  by  the  mother.  It  is  hardly 
conceivable  that  no  account  should  be  taken  of  the  future  right 
and  welfare  of  the  son,  whose  expectancy  of  life  was  greatly  in 
excess  of  that  of  his  mother.  It  is  suggested  by  defendants  that 
he  expected  to  ultimately  inherii  the  property.  That,  however, 
only  raises  the  inference  that  he  expected  the  property  to  come 
back  to  him  after  his  mother's  death.  By  the  same  inference, 
such  was  the  mutual  understanding  of  the  parties.  This  is  the 
very  understanding  that  is  incorporated  in  Exhibit  C.  True, 
provision  is  made  therein  also  for  the  daughter-in-law,  in  case 
her  husband  should  predecease  his  mother.  But  if  the  mother 
could  have  executed  a  valid  contract  in  January,  1908,  which 
secured  to  the  son  succession  to  her  estate,  her  contract  was  no  less 
valid  because  she  extended  the  security  to  the  daughter-in-law 
as  well.  Moreover,  the  same  inference  would  fairly  arise  in 
favor  of  the  daughter-in-law,  that  her  just  interests  were  pro- 
vided for  in  reaching  the  understanding  which  culminated  in 
the  sweeping  conveyance.  We  deem  it  clear,  therefore,  that, 
upon  this  record,  the  defendants  have  not  proved  that  the  con- 
veyance Exhibit  A  was  a  deed  of  gift.  On  the  contrary,  the 
recitals  of  such  deed  and  the  mutual  admissions  contained  in 
Exhibit  C,  together  with  the  inference  fairly  arising  out  of 
the  facts  surrounding  the  parties,  are  abundant  affirmative 
proof  that  such  conveyance  was  made  for  a  consideration,  and 
that  such  consideration  consisted  of  a  promise  of  some  kind  by 
the  mother,  to  be  performed  in  the  future ;  and  that  such  prom- 
ise did  purport  in  some  manner  to  secure  to  one  or  both  of  the 
grantors  the  reversion  or  succession  of  the  conveyed  estate  after 
her  death.  Exhibit  C  is  not  only  an  agreement  to  so  secure 
such  succession,  but  it  amounts  to  a  written  admission,  in  sub- 
stance, that  such  was  the  consideration  for  the  original  con- 
veyance. 

We  necessarily  hold,  therefore,  that  Exhibit  C  is  not  want- 
ing in  a  good  consideration. 

II.    In  the  foregoing  discussion,  we  have  given  no  detailed 
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consideration    to    Exhibit   B.     The   qoestion   naturally   aris^ 
whether  Exhibit  B,  which  was  contemporaneous  with  Exhibit  A, 

could  be  deemed  a  sufficient  consideration  there- 

4     Co  STKACTB '  m 

'  consideration:       for.    This  coutract  docs  uot,  iu  terms,  refer  to 

Exhibit  A.  It  IS  not,  m  its  terms,  resx)onsive  to 
the  recital  of  consideration  in  Exhibit  A.  It  is  consistent  with 
Exhibit  A,  and  in  a  sense  confirmatory  thereof.  Exhibit  A 
conveyed  all  the  proi)erty  except  the  hotel  equipment.  The 
mother  and  son  were  the  joint  owners  of  the  hotel  equipment, 
one  third  to  the  mother  and  two  thirds  to  the  son.  All  the  pro- 
visions of  this  contract  save  one  are  beneficial  to  the  mother  alone. 
Under  it  she  takes  one  half  the  hotel  equipment,  instead  of  one 
third,  and  takes  all  the  proceeds  of  the  Frazier  contract,  which 
amounted,  under  the  evidence,  to  a  considerable  sum.  No  bene- 
fits are  provided  therem  for  the  son.  The  one  apparent  burden 
assumed  by  the  mother  is  the  assumption  of  indebtedness.  The 
evidence  shows  that  there  was  none.  Exhibit  C,  by  its  recitals, 
is  an  admission  that  the  son  had  not  received  the  consideration 
either  for  Exhibit  A  or  for  Exhibit  B.  It  purports,  in  effect, 
to  be  the  consideration  for  both  of  them. 

III.  A  further  point  is  made  by  the  defendants  that  Ex- 
hibit C  is  nugatory  because  it  is  wholly  testamentary,  in  that  it 
passes  no  present  interest  in  any  property.    This  contention  is 

predicated  upon  the  verbiage  of  the  contract,  in 

5    Contracts  * 

'  constniction:  that  it  providcs  that  the  beneficiary  shall  ''in- 
^°t^meii-  herit,"  and  in  that  the  estate  to  be  thus  in- 
**^    '  herited  is  described  as  that  of  which  the  prom- 

isor **may  die  seized."  Special  emphasis  is  laid  upon  the  pro- 
vision that  neither  beneficiary  shall  have  any  right  or  claim 
of  any  kind  to  any  part  of  the  property  during  the  lifetime  of 
the  mother,  and  that  '*the  same  is  to  remain  the  property  of 
Ella  J.  Manchester  absolutely  during  her  lifetime.*'  The  argu- 
ment for  defendants  is  predicated  upon  the  basic  proposition 
that  the  distinction  between  a  testamentary  and  a  contractual 
instrument  is  that,  in  the  former,  no  present  interest  in  the 
property  passes;  whereas,  in  the  latter,  a  present  interest  does 
pass,  even  though  its  enjoyment  be  postponed.  This  general 
proposition  is  sustained  by  our  following  cases:  Burlington 
University  v.  Barrett,  22  Iowa  60;  Leaver  v.  Oauss,  62  Iowa  314; 
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Tuttle  V.  Raish,  116  Iowa  331 ;  Wilson  v.  Carter,  132  Iowa  442 ; 
Ransom  v.  Pottawattamie  County,  168  Iowa  570;  In  re  Estate 
of  Bylee,  179  Iowa  1089. 

In  Leaver  v.  Gauss,  supra,  a  purported  deed  was  held  to  be 
testamentary,  and  therefore  nugatory,  because  of  a  provision 
therein  that  the  grantee  should  have  no  interest  in  the  said 
premises  as  long  as  the  grantors  lived.  This  case  has  been  fol- 
lowed substantially  in  some  of  the  later  cases  above  cited.  The 
question  thus  raised  is  one  which  has  furnished  to  this  court 
abundant  vexation.  Coneededly,  the  polar  star  of  construction 
of  all  instruments,  testamentary  or  contractual,  is  the  real  intent 
of  the  parties,  as  it  shall  be  gathered  from  the  language  of  the 
instrument  as  a  whole,  in  the  light  of  the  circumstances  sur- 
rounding the  making.  This  means  that  some  meaning  shall  be 
given,  if  possible,  to  all  parts  of  an  instrument.  One  trouble 
with  the  holding  in  the  Leaver  case  was  that  it  concentrated 
emphasis  upon  one  provision  of  the  instrument,  and  made  it  con- 
trolling of  the  whole.  In  obedience  to  it,  in  the  course  of  years, 
this  court  was  driven  logically  to  a  compulsory  disregard  of 
the  manifest  intent  of  the  instrument  as  a  whole,  because  of  the 
presence  of  this  objectionable  provision  which  Had  received  such 
imperative  and  controlling  significance  in  the  Leaver  case.  It 
is  sufficient,  perhaps,  here  that  we  refer  to  Shaull  v,  Shaull,  182 
Iowa  770,  wherein  we  established  a  correction  line.  In  lieu  of  a 
rediscussion  here,  we  may  note  that  two  opinions  were  filed  in 
that  case.  The  first  was  by  a  divided  court,  and  adhered  to  the 
lead  of  the  Leaver  case.  Shaull  v,  Shaull,  182  Iowa  770.  On  re- 
hearing, we  reversed  our  position,  and  sustained  the  instrument 
as  a  deed,  in  accord  with  the  evident  intention  of  the  grantors. 
Our  latter  holding  is  in  accord  with  the  undoubted  weight  of 
reasoning  and  authority.  The  reasons  for  the  one  holding  or 
the  other  are  fully  gone  into,  pro  and  con,  in  the  two  opinions 
referred  to,  and  we  will  not  repeat  them.  In  Leonard  v.  Wren, 
184  Iowa  1339,  we  sustained  an  instrument  as  not  testamentary, 
though  it  contained  substantially  the  very  provision  contained 
in  the  Leaver  case.  The  effect  of  our  later  holding  is  that  such 
a  clause  is  capable  of  being  construed  as  having  reference  to  pres- 
ent possession,  and  not  to  an  interest  in  the  title.  Such  a  con- 
struction leaves  the  court  free  to  give  some  meaning  to  all  parts 
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of  the  instrument,  without  construing  one  particular  expression 
as  destructive  of  the  whole.  And  so  in  the  case  before  us, 
construing  the  instrument  in  its  entirety,  in  the  light  of  the  cir- 
cumstances surrounding  its  execution,  the  real  intent  of  the 
parties  is  not  involved  in  doubt.  Granted  even  that  no  present 
interest  passed  thereby  in  any  particular  property,  this  would 
only  put  the  contract  in  that  class  of  contracts  wherein  estates 
are  bargained  for,  and  which  are  performable  only  after  the 
death  of  the  grantor,  and  not  before.  When  it  is  considered 
that  we  have  for  years  sustained  and  enforced  contracts  which 
passed  no  present  interest  in  any  particular  property,  but 
which  provided  for  the  passing  of  the  estate  of  the  grantor  to 
the  beneficiary  of  the  contract,  it  becomes  evident  that  the  broad 
proposition  relied  on  by  defendants  as  a  distinction  between  the 
testamentary  and  the  contractual  is  not  quite  complete.  That 
is  to  say,  an  instrument  may  be  contractual  and  enforcible  as 
such  after  the  death  of  the  promisor  or  grantor,  even  though 
it  pass  no  present  interest  in  any  particular  property,  but  does 
purport  to  carry  the  remnant  of  grantor's  estate,  whatever  it 
may  be  at  the  time  of  his  death. 

As  applied  to  the  contract  Exhibit  C,  the  rights  saved  to  the 
mother,  EUa  Manchester,  during  her  lifetime  were  quite  anal- 
ogous to  a  life  estate,  with  full  power  of  sale.  If  Ella  Man- 
<;hester  had  sold  some  of  her  property,  and  if  the  plaintiff  herein 
were  making  claim  to  such  property  against  the  purchaser,  a  very 
different  question  would  be  presented  from  that  which  is  actu- 
ally involved  herein.  It  might  well  be  claimed  in  such  a  con- 
test that  no  present  interest  passed  to  the  plaintiff  herein  in  any 
particular  property  during  the  lifetime  of  her  mother-in-law,  but 
her  rights  were  confined  to  such  estate,  or  the  two  thirds  thereof, 
as  the  mother-in-law  might  leave  at  her  death,  be  it  much  or 
little. 

Throughout  this  discussion  we  have  treated  the  contract 
Exhibit  C  as  executory.  We  do  not  necessarily  hold  it  to  be 
such.  If  it  could  properly  be  regarded  as  an  executed  contract, 
it  would  make  the  position  of  the  defendants  more  difficult,  and 
especially  so  on  the  question  of  consideration.  If  it  were  to  be 
deemed  an  executed  contract,  it  would  be  sufficient  as  a  com- 
pleted gift,  regardless  of  consideration.    We  do  not  undertake 
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to  pass  upon  that  question.  Treating  it  as  an  executory  contract, 
we  see  no  fair  reason  why  it  should  not  be  recognized  and  given 
effect  according  to  its  terms.  It  was  undoubtedly  understood 
by  the  parties  thereto.  They  had  a  mutual  purpose  in  its 
making.  It  was  not  only  executed,  but  it  was  acknowledged 
and  recorded.  It  was  never  questioned  during  their  lifetime. 
It  is  highly  equitable  in  its  provisions.  Without  it,  the 
provisions  of  Exhibits  A  and  B  were  manifestly  unconscion- 
able. If  they  had  been  attacked,  it  is  hardly  conceivable 
that  they  could  have  been  successfully  defended,  except -by  some 
showing  of  consideration.  Though  it  be  true  that  a  completed 
gift  is  entitled  to  the  same  protection  of  the  court  as  any  other 
transaction,  yet  a  gift  of  substantially  all  the  property  of  the 
giver  is  so  unusual  and  extraordinary  as  to  call  for  great  scrutiny 
into  the  circumstances,  and  to  invite  adverse  inferences  from 
doubtful  explanation.  Exhibit  C  furnishes  the  explanation  and 
the  consideration  herein.  In  reliance  upon  it,  the  son  and 
daughter-in-law  affectionately  acquiesced  in  Exhibits  A  and  B. 
The  mother  acquiesced  in  Exhibit  C  throughout  her  life.  Not 
only  that,  Exhibit  C  became  the  buttress  of  Exhibits  A  and  B, — 
their  adequate  protection  against  possible  attack. 

Needless  to  pursue  further  this  feature  of  the  case.  In 
Leonard  v.  Wren,  supra,  we  said  that,  in  the  Shauil  case,  we 
had  receded  from  the  position  taken  in  previous  cases  upon  the 
question  then  before  us.  We  ought,  perhaps,  to  have  been  more 
definite  in  our  reference  to  such  previous  cases,  and  we  ought, 
perhaps,  to  say  now  that  the  effect  of  the  Shauil  case  was  to 
overrule  the  Leaver  case,  in  so  far  as  it  made  the  one  proviso 
in  the  deed  under  consideration  controlling  of  the  wkole,  on  the 
question  of  intent.  On  that  question,  the  Shavll  case  controls 
all  our  previous  cases. 

IV.  One  argument  put  forward  by  appellee  for  the  testa- 
mentary character  of  Exhibit  C  is  based  upon  the  use  of  the 
word  ''inherit."  That  the  word  is  inaccurately  used  must  be 
conceded.  Such  use,  however,  does  not  tend  to  confer  a  testa- 
mentary character  upon  the  instrument.  It  would  be  just  as 
inaccurate  in  a  will  as  in  a  contract.  The  real  significance  of 
the  inaccuracy  is  that  it  tends  to  nullify  the  contract  as  mean- 
ingless.   Such  inaccuracies,  however,  are  always  subject  to  in- 
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quiry  as  to  whether  the  word  thus  inaccurately  used  in  its  techni- 
cal sense  has  a  popular  meaning  which  differs  from  the  technical 
meaning.  If  it  would  nullify  the  contract  to  give  to  the  word 
its  technical  legal  meaning,  and  if  it  will  save  the  contract 
to  give  to  it  its  popular  meaning,  then  the  court  will  adopt  the 
popular  meaning,  provided  it  can  be  said,  in  the  light  of  the 
whole  instrument,  that  such  was  its  real  intent.  That  the  word 
*  inherit'*  has  a  popular  use  which  is  the  equivalent  of  **to 
take*'  or  **to  receive''  must  be  readily  recognized;  and  that  it 
was  used  in  that  sense  in  this  instrument  is  not  fairly  open  to 
debate.  Kohl  v.  Frederick,  115  Iowa  517,  520.  Likewise,  in 
this  connection,  the  use  of  the  word  *' seized'*  is  pointed  out,  and 
is  relied  on  as  being  inconsistent  with  any  theory  of  present  in- 
terest or  right  under  the  contract  in  the  appellant.  The  use  of 
this  word  in  this  connection  is  not  so  inaccurate.  One  of  its 
definitions  is  '^ possession  of."  At  least,  popular  use  permits 
such  a  definition,  and  what  we  have  just  said  concerning  the 
word  ** inherit"  is  equally  applicable  here.  In  re  Estate  of 
Miller,  142  Iowa  563,  565,  566. 

V.  Some  contention  is  put  forward  in  argument  to  the 
effect,  in  substance,  that  the  mother,  Ella  Manchester,  had,  in 
her  lifetime,  substantially  anticipated  the  performance  of  the 
provisions  of  Exhibit  C  or  perhaps  the  considerations  for  Ex- 
hibits A  and  B,  and  that  she  intended  the  same  as  a  full  per- 
formance of  her  obligation.  The  significance  of  this  argument, 
we  take  it,  is  that  this  conduct  on  her  part  reflected  her  purpose 
to  repudiate  further  obligation.  If  the  premise  had  value  to 
the  appellee,  we  do  not  find  it  sustained  by  the  record.  After 
the  death  of  the  son,  the  mother  did  formally  convey  to  the 
daughter-in-law  a  one-half  interest  in  the  hotel  equipment.  This 
only  confirmed  the  title  which  the  daughter-in-law  already  held 
under  the  will  of  her  late  husband.  It  removed  any  possible 
cloud  upon  it,  and  perhaps  saved  administration.  The  mother 
also  conveyed  to  the  daughter-in-law  an  undivided  one-half 
interest  in  the  new  home  which  they  occupied.  The  evidence  is 
undisputed  that  the  ground  upon  which  this  new  home  was  built 
was  acquired  and  paid  for  with  the  partnership  funds  arising 
out  of  the  operation  of  the  hotel,  and  that  the  home  was  built 
in  like  manner  by  the  expenditure  of  partnership  funds.     The 
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title  was  in  the  name  of  the  mother.  Counsel  for  appellee  eon- 
cede  that  she  held  this  property  in  resulting  trust.  Her  deed 
of  a  half  interest  to  the  daughter-in-law  had  no  other  effect  than 
to  recognize  such  resulting  trust,  and  again  to  confirm  in  the 
daughter-in-law  the  title  which  she  had  already  acquired  under 
the  will  of  her  husband.  These  are  the  transfers  of  property 
which  are  alleged  to  have  been  made  to  the  daughter-in-law. 
They  are  of  no  significance  whatever  on  the  question  of  right 
as  between  the  parties  under  Exhibit  G.  Still  less  significance 
can  be  given  to  the  fact  that  the  daughter-in-law  received  the 
life  insurance  which  her  husband  had  provided  for  her.  Some 
question  is  made  in  the  record  as  to  whether  the  plaintiff  is 
barred  from  prosecuting  this  suit  by  reason  of  the  provision 
made  for  her  in  the  will  of  her  motheisin-law,  and  the  fact  that 
she  had  made  no  rejection  of  it.  We  see  nothing  in  that  con- 
tention. What  effect  the  prosecution  of  this  suit  may  have  upon 
her  right  to  take  the  legacy,  or  any  part  of  it,  is  a  question  which 
was  not  passed  upon  by  the  trial  court,  and  for  that  reason 
we  shall  not  undertake  to  pass  upon  it.  It  is,  accordingly,  re- 
served from  the  adjudication,  for  whatever  there  may  be  in  it. 
The  mother  was  entitled  to  will  one  third  of  the  property.  The 
record  indicates  that  she  has  willed  more  than  one  third  of  the 
property  actually  left  by  her  at  the  time  of  her  death.  Whether 
the  amount  of  her  legacies  was  more  than  one  third  of  the 
amount  of  her  property  at  the  time  she  made  her  will  is  a  ques- 
tion we  shall  not  determine.  What  effect  it  may  have  upon  the 
legacy  to  the  plaintiff  that  the  total  legacies  exceed  one  third  of 
the  property  is  a  question  which  we  will  not  prejudge.  These 
questions  are  all  reserved  from  the  adjudication.  The  idtimate 
propositions  that  we  hold  are: 

1.  That  the  defendants  have  not  shown  a  want  of  consid- 
eration as  to  Exhibit  C. 

2.  That  Exhibit  C  is  contractual,  and  not  testamentary. 
'3.    That  Exhibit  C  shoidd  be  given  effect  according  to  its 

terms,  and  that  the  plaintiff  is  entitled  thereunder  to  an  un- 
divided two  thirds  of  the  estate. 

For  this  reason,  the  decree  entered  below  must  be  and  is — 
Reversed, 

Weaver,  Preston,  and  De  Graff,  J  J.,  concur. 
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Theodore  M.  Mantz,  Trustee,  Appellant,  v.  Cai-ital  City 

State  Bank,  Appellee. 

BANKBUPTOT:  Unlawful  Preference— Evidence.  Evidence  held  in- 
sufficient to  show  that  a  creditor,  in  receiving  a  payment  from  his 
debtor  within  four  months  of  an  adjudication  of  bankruptcy,  had 
good  cause  to  believe  the  debtor  bankrupt. 

Appeal  from  Des  Moines  Municipal  Court. — J.   E.  Mershon, 

Judge. 

February  8,  1921. 

Rehearing  Denied  May  10,  1921. 

Suit  by  the  plaintiff,  as  trustee  in  bankruptcy  of  the  King 
Manufacturing  Company,  to  recover  from  the  defendant  bank 
the  sum  of  $800,  paid  to  such  bank  within  four  months  prior 
to  the  adjudication  of  bankruptcy.  It  is  alleged  that,  when 
the  defendant  bank  received  such  payment  of  $800,  it  had  good 
cause  to  believe  its  debtor  to  be  bankrupt,  and  that  the  payment 
of  such  sum  by  the  debtor  constituted  a  preference,  within  the 
meaning  of  the  Federal  Bankruptcy  Act.  The  defense  was  a 
general  denial.  There  was  a  trial  to  the  court,  and  a  judgment 
dismissing  the  petition.     The  plaintiff  appeals. — Affirmed. 

C,  H.  Miller,  for  appellant. 
J.  L.  Gillespie,  for  appellee. 

Evans,  C.  J. — The  King  Manufacturing  Company  was  ad- 
judged a  bankrupt  on  December  6,  1916.  Twenty  days  prior 
to  such  date,  it  had  made  payment  to  the  defendant  bank,  as 
one  of  its  creditors,  of  the  sum  of  $800.  The  crucial  question 
in  the  case  is  one  of  fact.  It  is  whether  the  bank  had  good 
cause  to  believe,  at  the  time  it  received  such  payment,  that  such 
company  was  insolvent. 

In  view  of  our  agreement  with  the  conclusion  of  the  trial 
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court  on  the  question  of  fact,  there  is  little  occasion  that  we 
enter  into  a  discussion  of  the  details  of  the  evidence.  We  think 
the  evidence  fails  to  prove  that  the  defendant  did  have  good 
cause  to  believe  such  insolvency.  Indeed,  the  evidence  is  far 
from  conclusive  that  the  officers  of  the  debtor  company  believed 
that  their  company  was  insolvent  at  that  time.  Be  that  as  it 
may,  we  see  in  the  record  little  reason  for  saying  that  the  de- 
fendant had  good  cause  to  believe  that  the  company  was  in- 
solvent.    It  is  well  settled  by  the  authorities  that  mere  ap- 

• 

prehension,  or  even  ground  of  suspicion,  on  the  part  of  a  credi- 
tor is  not  the  equivalent  of  good  cause  to  believe.  Solvency  is 
the  rule,  and  insolvency  the  exception.  The  indebtedness  to  the 
bank  was  for  borrowed  money,  for  use  in  the  business. ,  It  was 
evidenced  by  short-time  notes.  The  fact  that  the  money  was 
loaned  is  evidence  of  the  good-faith  belief  of  the  bank  officers 
in  the  solvency  of  their  debtor.  True,  renewal  notes  had  been 
given,  from  time  to  time,  for  the  original  indebtedness.  But 
such  renewals  were  also  evidence  tending  to  show  belief  in  the 
solvency  of  the  borrower.  The  burden  was  upon  the  plaintiff. 
The  quality  of  proof  required  is  indicated  in  Grant  v.  National 
Bank,  97  U.  S.  80,  and  in  In  re  Eggert,  102  Fed.  735.  The  dis- 
cussion in  the  cited  cases  strongly  supports  the  finding  of  the 
trial  court.  The  debtor  company  was  in  the  lightning  rod  busi- 
ness. The  great  disturbance  in  values  and  the  increased  cost  of 
material  had  rendered  its  existing  capital  inadequate  to  do  busi- 
ness on  the  new  basis.  The  extent  of  its  credit  was  necessarily 
circumscribed  by  the  amount  of  its  capital,  and  was  limited  by 
the  same  inadequacy.  For  such  reason,  the  officers  of  the  cor- 
poration determined  to  liquidate,  and  to  convert  all  assets  into 
cash.  The  par  value  of  the  assets  was  substantially  in  excess  of 
the  indebtedness.  The  actual  liquidation,  however,  resulted  in 
great  shrinkage.  This  was  especially  so  as  to  accounts  and  biUs 
receivable. 

One  circumstance  stressed  by  appellant  is  that  about  $500 
of  the  amount  paid  to  the  defendant  was  applied  upon  a  note 
not  due.  We  do  not  see  great  significance  in  such  circumstance. 
The  note  was  nearly  due.  The  company  was  liquidating.  The 
officers  were  professing  to  apply  all  proceeds  to  the  liquidation 
of  debts. 
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Upon  the  whole  record,  we  are  satisfied  that  the  trial  court 
properly  dismissed  the  petition.  Its  judgment  is,  accordingly, 
— Affirmed, 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


Sarah  A.  Powell,  Appellee,  v.  John  T.  Overton,  Executor, 

Appellant.  ' 

COSTS:     Security  for  Payment — Erroneous  Befnsal.    The  erroneous  re- 

1  fusal  to  order  a  bond  for  costs  becomes  quite  harmless  when  plain- 
tiff is  wholly  successful  in  his  action. 

« 

LIMITATION'  OF  ACTIONS:    Fraudulent  Concealment  cf  Legacy.    An 

2  action  to  recover  a  legacy  which  has  been  fraudulently  concealed 
may  be  brought  at  any  time  during  the  statutory  period  after  the 
fraud  has  been  discovered. 

ADVERSE  POSSESSION:    Hostile  Possession — Trustee  and  Cestui  Que 

3  Trust.  The  possession  of  an  executor  is  not  adverse  to  the  claims 
of  a  legatee. 

WILLS:    Legacy — ^Action  to  Recover — ^Laches.    Evidence  reviewed,  and 

4  held  insufficient  to  bar  an  action  to  recover  a  legacy,  though  the 
action  was  delayed  some  20  years. 

TRIAL:     Instructions — Submission  of  Non-Jury   Matter.     Instructions 

5  which  inferentially  submit  a  non-jury  matter  are  harmless  when 
the  jury  did  not  assume  to  pass  thereon  and  the  court  itself  made 
the  proper  order.  So  held  as  to  a  legacy's  being  a  charge  upon 
certain  land. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

February  8,  1921. 

Rehearing  Denied  May  10,  1921. 

By  his  will,  probated  in  September,  1893,  Elias  Overton, 
among  other  legacies,  gave  to  his  daughter,  this  plaintiff,  $1,000, 
and  gave  the  residue  of  his  property,  both  personal  and  real, 
in  trust  to  his  wife,  Eliza  Overton,  and  at  her  death,  whatever 
remains,  to  his  son,  John  T.  Overton,  and  appointed  his  said 
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son  as  executor,  who  qualified  as  such.  The  said  Eliza  died, 
January  26,  1915.  The  petition  was  filed  on  January  24,  1916. 
This  action  was  brought  at  law  against  said  executor,  and  it  is 
entitled  ** Petition  for  Allowance  of  Claim,''  and  asks  that 
plaintiff's  said  claim,  with  interest,  be  allowed  against  the  es- 
tate, and  that  said  executor  be  ordered  to  pay  the  same ;  and  she 
asks  that  said  claim  be  established  as  a  lien  against  the  realty, 
and  for  costs.  Trial  to  a  jury,  which  resulted  in  a  verdict  for 
plaintiff  for  $1,000,  with  interest  at  6  per  cent  from  the  date 
of  her  mother's  death.  By  the  judgment  entered,  it  was  ad- 
judged that  plaintiff  recover  of  defendant,  as  executor,  $1,259.83, 
being  the  amount  of  the  legacy,  with  interest,  and  that  the  exec- 
utor is  ordered  to  pay  the  same  to  plaintiff  from  the  assets  of 
the  estate.    From  this  judgment,  defendant  appeals. — Affirmed. 

J.  C.  McCoid  and  E.  H.  Pollard,  for  appellant. 
George  B.  Stewart  and  Jesse  Schlarbaum,  for  appellee. 

Per  Curiam. — The  petition  alleges  the  matters  before  set 
out,  and  that  defendant  has  never  paid  the  said  legacy;  that 
it  is  a  charge  upon  the  real  estate  of  deceased;  that  the  claim 
was  not  filed  before  because  defendant  told  her  that  the  will  of 
her  father  made  no  provision  for  her,  and  that  it  was  simply  a 
verbal  request,  made  by  their  father,  that  defendant  should  pay 
her  the  sum  of  $1,000  upon  the  death  of  her  mother,  Eliza;  that 
claimant  never  read  the  will,  but  relied  upon  said  representa- 
tions ;  that  defendant  said  that,  upon  the  death  of  the  mother,  he 
would  pay  her  said  sum ;  that  defendant  never  posted  any  notice 
of  his  appointment  as  executor  and  never  filed  any  proof  of 
having  done  so;  that  he  never  filed  any  list  of  heirs  or  real 
estate,  or  inventory  of  the  personal  property  of  deceased;  that 
said  estate  is  unsettled  and  solvent;  and  that  the  said  John 
T.  Overton  has  never  been  discharged  as  executor. 

Defendant  demurred  to.  the  petition,  on  the  ground  that  it 
shows  on  its  face  that  the  cause  of  action  is  barred  by  the  statute 
of  limitations.  The  demurrer  was  overruled.  Thereupon,  de- 
fendant filed  a  motion  to  require  plaintiff  to  give  security  for 
costs,  supported  by  affidavit  showing  that  plaintiff  is  a  nonresi- 
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dent  of  the  state,  and  is  a  resident  of  the  state  of  Missouri; 
that  said  action  will  be  a  jury  trial;  and  that  the  amount  in- 
volved is  such  that  there  will  probably  be  an  appeal  from  the 
decision  of  the  lower  court.  The  motion  was  overruled.  De- 
fendant excepted  to  said  rulings. 

Thereafter,  and  on  January  27,  1919,  defendant  filed  his 
answer  in  six  counts,  and  later,  on  May  20th,  he  filed  what  he 
denominates  an  amended  and  substituted  answer,  in  13  counts, 
the  substance  of  which  is:  Denies  generally;  admits  death  of 
testator  and  the  probate  of  the  will,  and  that  defendant  was 
appointed  and  qualified  as  executor,  December  9,  1893;  states 
that  he  posted  notice  of  his  appointment,  as  required  by  law; 
pleads  the  bar  of  the  statute  of  limitations,  under  Paragraphs 
6  and  7  of  Section  3447,  Supplement  to  the  Code,  1913 ;  asserts 
that  plaintiff  was  guilty  of  laches,  and  is  estopped  from  assert- 
ing that  her  claim  has  not  been  paid,  for  that  she  remained 
silent  for  22  years,  and  the  legacy  is  conclusively  presumed  to 
have  been  paid  and  satisfied,  and  she  cannot  now  say  that  de- 
fendant did  not  comply  with  the  law  and  his  duties  as  executor ; 
states  that  the  legacy  was  satisfied  after  the  execution  of  the 
will,  by  defendant  *s  delivering  to  plaintiff  a  note  of  like  amount, 
and  that  defendant  is  the  residuary  legatee,  and  payment  of 
plaintiff's  legacy  would  reduce  the  amount  he  would  receive  in- 
dividually ;  says  that  there  was  no  personal  property,  and  that 
all  the  real  estate  left  by  testator  has  been  in  the  possession  of  the 
legatees  to  whom  it  was  delivered,  for  more  than  20  years,  under 
color  of  title  and  claim  of  right,  and  that  they  have  acquired 
title  by  adverse  possession;  asserts  that  plaintiff's  claim  is  an 
attempt  to  recover  an  interest  in  real  property,  and  that  devisees 
have  title  by  adverse  possession  ;  claims  that,  by  plaintiff's  laches 
in  not  asserting  her  claim  until  after  the  estate  was  settled, 
she  is  estopped;  and  states  that,  as  executor,  he  reserves  for 
himself  and  relies  upon  the  provisions  of  the  law  constituting 
a  defense  of  payment  in  behalf  of  the  estate,  the  same  as  though 
set  out  in  the  answer. 

Defendant,  as  residuary  legatee,  takes  several  hundred  acres 
of  land. 

Many  errors  and  points  for  reversal  are  made.  They  are 
so  numerous  that  we  shall  not  be  able  to  discuss  all  of  them  in 
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detail.  All  have  been  considered.  The  question  as  to  the  statute 
of  limitations,  raised  by  the  demurrer,  will  be  considered  later. 

1.  As  to  the  ruling  on  the  motion  for  security  for  costs,  it 
is  conceded  that  the  motion  was  in  due  form,  and  that  plaintiff 
was  a  nonresident  of  the  state.  Appellee  contends  that  there  is 
1.  Costs:  Becurity    ^^  prejudice  to  the  defendant,  even  if  the  rul- 

™f?J!?^i*        ing  was  erroneous.    The  purpose  of  a  bond  for 

erroneous  re-  °  x-      x- 

'^•'^-  costs,  is,  of  course,  to  save  the  defendant  harm- 

less in  case  plaintiff  is  unsuccessful,  and  judgment  for  costs  is 
rendered  against  her.  She  was  successful,  and  defendant  is  to  pay 
the  costs ;  and,  if  judgment  is  affirmed  here  on  other  grounds,  it 
would  be  a  useless  proceeding  to  reverse  and  send  the  case  back 
so  that  a  cost  bond  might  be  given,  and  then  a  like  recovery  for 
plaintiff,  and  no  liability  on  the  bond.  Appellee  also  contends 
that,  as  the  law  then  stood,  there  was  no  bond  for  costs  required 
in  probate  proceedings;  that  their  action  was  not  an  action  in 
probate,  as  provided  in  a  later  amendment  to  the  statute,  (Ch.  47, 
Acts  37  G.  A.),  which  took  effect  July  4, 1917.  They  say  that  the 
main  action  in  the  district  court  was  the  settlement  of  the  testa- 
tor 's  estate,  and  that  the  bringing  and  proof  of  claims  by  credi- 
tors were  mere  incidents  or  details  in  the  accomplishment  of  that 
end ;  that  the  doors  of  the  court  are  open  to  all  creditors ;  and  that 
this  right  is  not  dependent  upon  their  ability  to  give  a  cost  bond. 
On  the  foregoing  propositions,  appellee  cites  Wise  v.  Outttnm, 
139  Iowa  192,  200.  While  it  is  called  a  claim,  the  proceeding  is 
really  an  application  for  the  payment  of  a  legacy;  and,  if  the 
pleading  is  inaccurately  designated,  it  will  be  disregarded. 

2.  There  was  a  conflict  in  the  evidence  as  to  whether  de- 
fendant had  posted  notice,  as  contended  by  him,  and  whether  he 
had  complied  with  the  law  as  to  his  duties,  so  that  the  estate  was 
settled,  as  he  claims,  before  plaintiff  commenced  proceedings. 
This  was  a  question  for  the  jury,  and  was  submitted  to  them,  and 
the  finding  is  against  defendant.  It  is  conclusive  upon  us.  The 
jury  was  instructed  as  to  the  presumption  that,  after  the  lapse 
of  a  long  time,  the  executor  had  performed  the  duties  required 
of  him,  and  that  the  estate  was  settled,  but  was  informed  that  the 
presumption  could  be  rebutted  by  evidence. 

3.  There  is  no  claim  by  defendant  that  the  plaintiff's  leg- 
acy was  actually  paid,  except  that  he  alleges  that  a  note  for 

Vol.  191  Ia.— 37 
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$1,000,  which,  he  says,  was  signed  by  plaintiff  and  her  husband, 
was  delivered,  at  the  instance  of  deceased,  in  his  lifetime,  in 
settlement  of  the  legacy.  The  evidence  shows  that  plaintiff  had 
not  signed  the  note ;  that  it  was  the  individual  note  of  her  hus- 
band, who  was  insolvent.  Plaintiff  had  nothing  to  do  with  the 
surrendering  of  the  note  to  her  husband,  and  had  no  knowledge 
of  it,  and  did  not  consent  thereto,  as  a  payment  or  settlement 
of  the  legacy.  The  question  was  submitted  to  the  jury,  who  were 
told  that,  if  there  was  such  a  settlement  as  contended  by  defend- 
ant, plaintiff  could  not  recover.  The  finding  of  the  jury  against 
defendant  on  this  point  has  ample  support  in  the  testimony. 

4.  The  jury  was  also  told  that  the  failure  of  plaintiff  to 
make  her  claim  or  demand  sooner,  and  her  silence  and  acquies- 
cent conduct,  if  unexplained,  would  warrant  an  inference  that 
the  legacy  had,  in  some  manner,  been  paid  or  satisfied,  but  that 
the  jury  should  consider  all  the  facts  and  circumstances  and 
plaintiff's  explanation,  in  determining  the  question. 

5.  There  was  evidence  to  support  plaintiff's  claim  as  to 
the  statements  and  misrepresentations  of  defendant  before  set 
out,  and  the  court  told  the  jury  that  plaintiff's  cause  of  action 
2  Limitation  o»    would  be  barred  by  the  statute  of  limitations, 

ufe™  conceal-^*  unlcss  the  jury  should  find,  by  a  preponderance 
ment  of  legacy.  Qf  ^hg  evidence,  that  defendant,  as  executor, 
concealed  the  existence  of  the  cause  of  action  from  plaintiff, 
through  misrepresentation,  and  that  she  relied  thereon,  and  was 
prevented  from  commencing  the  action ;  and  that,  in  that  event, 
the  statute  would  not  begin  to  run  until  plaintiff  had  discovered 
the  existence  of  her  cause  of  action  against  defendant.  The 
court  stated  plaintiff's  claim  as  to  what  the  representations 
were,  as  alleged  by  her.  Under  the  evidence,  plaintiff's  action 
was  brought  within  the  proper  time  after  the  discovery  of  the 
fraud,  as  the  jury  may  well  have  found  from  the  evidence.  Code 
Section  3447,  Paragraph  6 ;  Code  Section  3448. 

As  before  stated,  the  jury  has  found  that  defendant  had  not 
complied  with  the  statutes  in  regard  to  notice  and  settlement 

of  the  estate.    He  stood  in  the  relation  of  trus- 

3     ^DVBRSB   P08* 

'  8RS810N:  hostile    tee  for  legatees.     The  land  was  devised  to  the 
^sscMion^^T^ua     jj^Q^-j^gj.  f^j,  jj£g      gj^g  ^j^^  defendant  lived  on 

que   ru8 .  ^^^^  land,  and  he  continued  to  live  there,  the 
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same  as  he  had  all  his  life;  so  that,  until  the  mother's  death,  his 
possession  was  not  adverse  to  plaintiflP.  Plaintiff's  claim  was 
filed  about  one  year  after  the  mother  died.  Up  to  and  including 
the  time  of  the  trial,  the  land  was  still  assessed  and  carried  on  the 
tax  list  as  the  Elias  Overton  estate.  Appellant's  claim  of  ad- 
verse possession  is  not  well  taken. 

6.  As  to  the  defense  of  laches,  raised  by  appellant.  This 
defense  is  analogous  to  the  statute  of  limitations.  It  appears 
that,  about  a  year  after  testator's  death,  appellee  removed  to 

Missouri,  where  she  has  lived  ever  since.     The 
'  actSf  to^t*^*     only  time  she  talked  to  appellant  after  her  re- 
cover, ac  68.       jnQyai^  according  to  his  testimony,  was  in  1908. 

Plaintiff's  evidence  tends  to  show  that  defendant  told  her  that 
their  mother  had  the  land  for  life,  and  he  could  not  pay  her 
during  the  mother's  life.  Believing  this,  and  not  desiring  to 
disturb  the  mother,  appellee  waited  until  the  mother  died.  She 
then  made  a  demand  by  letter.  There  is  testimony  for  plaintiff 
to  the  effect  that  defendant  acknowledged  that  he  had  a  letter 
from  her,  and  that  he  had  a  letter  from  her  attorney  in  Missouri, 
but  he  said,  *'She  wants  the  earth;  she  wants  interest  on  the 
money."  Under  these  circumstances  and  all  the  circumstances 
shown  by  the  evidence,  delay  would  be  the  natural  tendency 
between  himself  and  plaintiff,  as  members  of  the  same  family. 
The  witnesses  to  the  transaction  after  the  father's  death  are  all 
living,  and  there  is  no  loss  of  evidence,  to  prevent  the  making  of 
a  defense,  and  the  evidence  does  not  tend  to  show  that  plaintiff 
had  abandoned  her  claim,  and  it  affirmatively  appears  that  it 
had  not  been  paid  or  satisfied.  No  prejudice  or  damage  has 
been  or  can  be  caused  appellant  by  the  delay,  so  that  there  is 
no  estoppel.  The  will  gives  each  daughter  $1,000,  and  the  land 
to  the  mother  for  life,  and  the  remainder  to  appellant.  It  would 
not  take  as  much  of  the  land  now  to  pay  the  legacy  as  it  would 
have,  soon  after  the  death  of  testator.  The  judgment  allowed 
interest  only  from  January,  1915,  so  that  appellant  saves  sev- 
eral years'  interest.  The  estate  is  open,  and  none  of  the  other 
legatees  can  be  injured.  As  we  understand  the  record,  there  has 
been  no  order  for  distribution.  Appellee  cites  Blankeney  v.  Wy- 
land,  115  Iowa  607,  to  the  point  that  it  is  the  duty  of  the  executor 
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to  apply  at  the  proper  time  for  such  order,  and  they  contend 
that  his  own  misconduct  prevents  him  from  asserting  laches. 

The  defendant's  case  rests  almost  entirely  upon  his  own 
evidence.  One  witness  gave  short  testimony  as  to  posting  notice, 
and  defendant's  son  testifies  briefly  as  to  a  conversation  claimed 
to  have  been  had  with  other  parties,  or  witnesses.  The  verdict 
of  the  jury  as  to  matters  submitted  to  them  is  supported  by 
the  evidence  introduced  on  behalf  of  plaintiff,  although  con- 
tradicted. 

7.     Defendant  complains  of  Instruction  No.  1,  given  by  the 

court.    In  this,  the  court,  in  stating  the  issues,  inadvertently  no 

doubt,  includes  a  sentence  from  plaintiff's  petition  which  charges 

5.  teial:  inatnic-     *^^*  ^^^  Icgacy  is  a  charge  upon  the  real  estate 

i^«*«#'«5!?\«,«    of  deceased,  and  which  states  that  plaintiff  asks 

sion  of  non-jury  '  •»^ 

matter.  ^y^Q^  ^j^g  claim  be  established  against  the  realty. 

That  question  was  not  submitted  to  the  jury  by  other  instruc- 
tions. The  court  itself  made  the  order  in  regard  to  that,  after 
the  jury  had  found  for  plaintiff  on  the  other  issues.  It  might 
well  have  been  omitted,  but  we  see  no  prejudice  to  the  defendant. 
Other  instructions  are  complained  of,  but  the  objections 
thereto  have  been  covered  by  the  discussion  already  had.  There 
may  be  some  other  minor  matters,  but  we  have  noticed  all  that 
seem  to  require  attention.  We  are  of  opinion  that  there  is  no 
prejudicial  error.  The  case  was  fairly  submitted,  and  the  judg- 
ment is  right.    It  is — Affirmed, 


C.  H.  QuENRUD,  Appellant,  v.  Moore-Sieg  Construction  Com- 
pany et  al.,  Appellees. 

NEW  TRIAL:     Inadequacy  of  Verdict.     A  verdict  for  $500  for  appar- 

1  ently  quite  serious  injuries  is  not  so  shockingly  inadequate  as  to 
justify  the  appellate  court  in  ov^erruling  the  trial  court  in  denying 
a  new  trial  on  the  ground  of  inadequacy  of  verdict. 

APPEAL  AND  EBBOB:     Inconsequential  Error.     A  plaintiff  who  has 

2  convinced  the  jury  that  the  defendant  was  negligent  on  one  ground 
may  not  complain  that  he  was  prevented  from  showing  that  the  de- 
fendant was  also  negligent  on  another  ground. 

NEW  TBIAL:     Misconduct  of  Jury — Failure  to  Show.     Evidence  held 

3  insufficient  to  show  that  certain  alleged  misconduct  took  place. 
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MTTNZOIFAI.   CORPORATIONS:      Nuisance^Notice.      A    city    is    not 

4    liable  for  the  negligence  of  its  contractor  in  allowing  steam  to  '  *  pop 

off"   from  a  traction   engine,   with   resulting  fright   to   plaintiff's 

team  and  injury  to  plaintiff's  person,  when  said  "pop"  was  purely 

casual — the  only  one  that  ever  occurred. 

Appeal  from  Winvcshiek  District  Court. — ^W.  J.  Springer, 

Judge. 

February  8,  1921. 

Rehearing  Denied  May  10,  1921. 

This  is  an  action  for  damages  for  personal  injuries.  The 
trial  court  held  that  the  city  of  Decorah  was  not  liable  for  the 
negligence,  if  any,  of  the  contractor,  the  other  defendant,  and 
directed  a  verdict  in  favor  of  the  city.  The  case  was  submitted 
to  the  jury  as  to  the  constniction  company  upon  the  allegations 
of  negligence,  as  to  allowing  the  steam  to  pop  off,  and  negligently 
operating  the  traction  engine.  The  jury  returned  a  verdict  in 
favor  of  plaintiff  for  $500,  upon  which  judgment  was  entered. 
Plaintiff  appeals. — Affirmed, 

E.  W.  Cutting  and  William  8,  Hart,  for  appellant. 

Stipp,  Perry,  Ba/nnister  &  Starzinger,  J.  A.  Nelson,  and 
WUlett  do  Nelson,  for  appellees. 

Per  Curiam. — Plaintiff  claimed  that,  while  riding  in  an 
empty  coal  wagon,  driving  a  single  horse,  he  attempted  to  drive 
by  a  ditching  machine,  which  was  being  moved  by  the  defendant 

construction  company  along  one  of  the  streets 
'  inadequacy  of      of  the  city  of  Docorah,  to  the  place  where  it 

verdict.  ji_  j'j**         x  i-i* 

was  to  be  used  in  digging  trenches  for  sewers, 
which  were  to  be  constructed  under  a  contract  between  the  con- 
struction company  and  the  city.  Plaintiff  claimed  that,  as  he 
got  alongside  of  the  machine,  the  traction  engine  which  was 
puUing  the  ditcher  was  allowed  to  pop  off,  or  blow  off  steam, 
causing  his  horse  to  shy,  and  throwing  him  out  of  the  wagon, 
injuring  him.    The  questions  raised  on  the  trial  were  whetlier 
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the  steam  did  or  did  not  pop  off ;  whether  plaintiff  was  negligent 
in  trying  to  drive  by  the  ditching  machine,  or  should  have  gone 
around,  another  convenient  way,  and  as  to  the  extent  of  plain- 
tiff's injuries.  As  to  this  defendant,  the  jury  found  against  it 
on  the  questions  of  negligence  and  contributory  negligence.       • 

1.  We  shall  take  up  first  plaintiff's  appeal  as  against  the 
construction  company.  The  principal  point  relied  upon,  and 
the  one  most  elaborately  argued,  is  the  claim  that  the  verdict, 
under  the  evidence,  is  inadequate.  An  exhaustive  brief  and 
argument  has  been  filed,  wherein  a  large  number  of  cases  are 
cited  on  the  question  as  to  whether  a  new  trial  may  be  granted 
where  the  verdict  is  inadequate,  and  many  instances  are  cited 
where,  under  the  circumstances  of  a  particular  case,  the  verdict 
was  held  to  be  inadequate. 

Appellant's  version  of  the  evidence,  which  this  appellee 
contends  is  greatly  exaggerated,  bearing  upon  the  character  and 
extent  of  plaintiff's  injuries  and  his  damage,  is  given  by  the 
different  witnesses,  substantially  and  briefly,  this  way :  He  was 
thrown,  and  fell  on  his  head  and  shoulder ;  seemed  to  be  uncon- 
scious from  the  effect  of  it.  Another  witness  says  he  saw  plain- 
tiff after  he  was  hurt  that  day;  that  he  seemed  to  be  hurt 
pretty  badly  at  that  time;  that  he  couldn't  say  whether  he  was 
conscious  as  to  what  was  going  on;  that  they  were  kind  of 
leading  him  along,  helping  him.  Another  says  that  then  a  dray 
came  along  and  took  him  in  and  took  him  home.  Another  helped 
pick  him  up,  and  says  one  arm  hung  down;  that  he  was  weak 
after  they  put  him  in  the  dray;  that  he  doesn't  think  he  had  re- 
gained consciousness  at  that  time,  10  or  15  minutes  after  the 
accident.  Plaintiff  was  hurt  March  25,  1916.  Plaintiff's  testi- 
mony :  47  years  old ;  had  been  working  for  a  lumber  company, 
delivering  lumber  and  coal ;  before  that,  worked  on  the  transfer 
for  two  years,  draying;  was  delivering  coal  at  the  time  he  was 
hurt;  was  receiving  $13  a  week  at  that  time;  wages  have  gone  up 
since  then,  from  25  to  50  cents  a  day ;  before  he  was  hurt,  he  was 
a  strong,  good  working  man ;  general  health  good ;  nothing  the 
matter  except  a  slight  defect  in  hearing;  was  able  to  and  did 
work  steadily ;  remembers  being  thrown  off  and  hitting  the  curb, 
and  that  was  about  all;  was  hurt  between  5  and  6  o'clock  in  the 
afternoon,  and  came  to  about  2  o  'clock  the  next  morning ;  doesn  't 


May,  1921]        Quenrud  v.  Moore-Sieg  Cons.  Co.  583 

have  much  recollection  between_that  time  and  the  time  he  was 
hurt ;  when  he  came  to,  was  in  great  pain  in  his  head,  neck,  back, 
shoulders,  and  side ;  shoulder  and  arm  were  tied  up ;  continued 
to  lie  in  bed  until  the  next  Monday  morning ;  during  that  time, 
was  in  awful  pain ;  was  in  awful  pain  all  the  time ;  during  those 
two  days  didn't  sleep  any;  at  the  end  of  those  two  days,  sat 
up;  wasn't  able  to  lie  down  because  of  the  pain;  propped  up  in 
chair;  sat  up  on  chair  about  two  weeks,  during  which  time  had 
awful  pains,  didn't  sleep  much;  had  trouble  about  raising  his 
head ;  still  has  that  trouble ;  right  arm  was  dislocated  at  the  el- 
bow; it  was  in  a  sling  about  ten  days;  it  appeared  to  be  sflff 
after  taken  out  of  the  sling;  painful  condition  of  the  arm  and 
elbow  continued  about  two  months ;  shoulder  blade  was  broken ; 
painful ;  pain  continued  about  two  months ;  had  a  fractured  rib ; 
there  was  pain  in  that  region;  that  pain  continued  about  four 
months;  principal  pain  was  in  the  head  and  neck ;  still  continues ; 
it  is  a  hard  pain;  had  50  treatments  from  Doctor  Stabo;  exer- 
cised and  limbered  up,  under  the  doctor's  direction ;  used  electri- 
cal treatments;  the  shoulder  blade  was  broken,  and  the  collar 
bone ;  the  bone  on  the  back  of  the  shoulder,  also  the  one  in  front 
on  the  right  shoulder,  and  the  second  rib  on  the  right  side ;  hasn't 
been  able  to  work  since  the  injury ;  made  effort  to  do  so,  to  see 
if  he  could  work ;  this  was  about  the  first  of  July ;  tried  to  help 
put  up  a  hay  loader ;  wasn  't  able  to  work ;  tried  to  work  for  about 
a  day ;  was  weak  and  trembling ;  later  tried  again  to  work ;  con- 
dition about  feet  and  lower  limbs  different  from  what  it  was 
before;  feet  felt  like  they  go  to  sleep.  On  cross-examination, 
he  says : 

**Have  done  a  little  work  around  home;  worked  for  Ingvol- 
stad  about  one  day  in  August ;  went  out  in  the  country  May  10th, 
and  stayed  five  days;  went  out  and  came  back  in  a  horse  and 
buggy ;  he  drove ;  made  two  other  trips  since  then ;  watched  them 
numerous  times  finishing  the  sewer,  during  the  summer  and 
fall." 

Mrs.  Quenrud  gave  similar  testimony. 

Doctor  Stabo  says  he  has  known  plaintiff  12  years  pretty 
well ;  that  he  treated  him  for  minor  illness,  colds,  and  things  of 
that  sort ;  that,  3  to  5  years  ago,  he  was  in  good  condition ;  that 
he  didn't  see  him  just  before  he  was  hurt ;  that  he  saw  him  March 
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25th,  at  his  home;  that  he  was  lying  on  the  bed,  and  looked 
rather  bad,  perspiring  cold  perspiration,  and  very  weak,  in  a 
shocked  condition,  pulse  bad,  intermittent,  irregular;  that  he 
gave  him  a  hypodermic  of  strychnine  for  stimulant;  that  he 
called  in  Dr.  Hexom  to  help  give  an  anaesthetic  and  reduce  the 
elbow.  It  was  out  of  joint,  but  no  fracture.  The  second  rib 
was  fractured;  lower  part  of  the  scapula  was  fractured.  Be- 
sides that,  he  had  a  fracture  here  (indicating),  and  was  bruised 
badly  here  (indicating),  and  was  bruised  on  the  wrist  and  shoul- 
der; quite  a  little  swelling  on  the  outside  here  (indicating), 
along  the  right  side  of  the  tendons.  Found  a  condition  of  shock ; 
waited  an  hour  before  giving  him  an  anaesthetic.  His  injuries 
were  painful.  He  complained  of  pains  particularly  in  his  neck 
and  shoulder.  He  was  a  little  dazed  at  first,  and  when  the  doc- 
tor asked  him  if  he  had  been  injured,  he  said,  **I  have  been  un- 
conscious.'' 

**I  finally  got  his  arm  in  very  good  shape,  and  he  has  full 
use  of  it;  can't  notice  there's  anything  wrong  with  it.  His  main 
trouble,  he  has  been  nervous  since, — trauma-neurosis,  a  disease 
hard  to  get  over.  Sometimes  it  can  be  cured  quick,  sometimes 
never.  Trauma-neurosis  means  some  kind  of  nerve  or  brain 
trouble  that  comes  with  a  wound  or  injury;  may  result  from 
overwork  or  brain  fag.  In  severe  cases,  death  can  result  very 
quick  from  the  concussion.  Can't  tell  whether  he  can  be  cured 
or  not.  Plaintiff's  collar  bone  was  not  broken;  the  only  break 
in  the  shoulder  blade  or  scapula.  This  was  broken  about  an  inch 
and  a  half  from  the  lower  end.  The  bone,  if  it  has  been  properly 
set,  knits  together ;  the  tissue  thrown  around  the  f acture  gradu- 
ally absorbs  away.  It  often  happens  that  a  break,  if  well  set, 
and  it  knits,  is  as  strong  at  the  point  of  fracture  as  before. 
The  fractures  in  the  second  rib  and  scapula  have  united.  There 
is  no  more  pain  after  that.  Know  of  no  condition  of  either  of 
these  fractures  that  are  bad.  If  a  patient  worries  about  him- 
self, that  is  hurtful  factor  in  the  treatment  of  nervous  cases. 
A  lawsuit  or  undue  worry  is  known  to  prolong  the  symptoms. 
The  charge  for  my  services  was  $94. ' ' 

Dr.  Hexom  gave  similar  testimony  as  to  his  visit  when  the 
anaesthetic  was  administered,  and  as  to  plaintiff's  injuries, 
though  without  going  into  so   much   detail.     Other   witnesses 
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gave  evidence  as  to  the  details  of  the  accident,  bearing  upon 
the  question  of  negligence  and  contributory  negligence. 

This  appellee  points  out  that  plaintiff  was  up  and  out  of 
bed  after  two  days;  that  he  was  able  to  drive  in  the  country  a 
distance  of  18  miles  in  an  open  buggy  within  very  few  weeks 
after  the  injury,  and  that  he  drove  alone ;  that  he  watched  the 
work  of  the  sewer ;  that  he  was  able  to  get  around  in  hot  weather ; 
that  he  worked  around  home  some,  during  the  time  when  he 
claims  he  could  not  work ;  that  plaintiff  testified  that  his  collar 
bone  was  broken,  when  it  was  not  broken  at  all;  that  the  only 
thing  the  matter  with  him,  at  the  time  of  the  trial,  as  testified 
by  the  doctor,  was  traumatic-neurasthenia,  or  neurosis ;  that  his 
other  injuries  quickly  healed  up.  They  claim,  too,  that  he  could 
have  worked,  if  he  had  wished  to,  and  had  it  not  been  for  the 
claim  for  damages.  They  claim  further  that  plaintiff  did  not 
make  a  frank  witness,  because  he  claimed  not  to  remember  the 
alleys  or  driveways  in  the  vicinity  6f  the  accident,  although  he 
had  lived  in  Decorah  many  years. 

The  trial  in  the  district  court  lasted  eight  days.  Plaintiff 
was  in  court,  under  the  observation  of  the  jury.  The  trial  court 
also,  in  the  exercise  of  its  discretion  in  passing  upon  the  motion 
for  new  trial,  had  an  opportunity  to  observe  the  plaintiff. 

As  said,  several  cases  are  cited  by  appellant,  beginning 
with  Tathwell  v.  City  of  Cedar  Rapids,  122  Iowa  50,  as  holding 
that  a  new  trial  may  be  granted,  where  the  recovery,  under  the 
evidence,  is  inadequate,  and  that  it  is  the  duty  of  the  court  to 
grant  a  new  trial,  where  the  jury  has  not  understood  the  evi- 
dence, or  has  failed  to  consider  some  elements,  or  where  their 
action  is  perverse.  Appellee  does  not  dispute  the  proposition, 
and  the  question  seems  to  be  settled.  See  Strever  v,  Woodard, 
160  Iowa  332,  a  case  where  there  was  a  verdict  for  nominal 
damages  growing  out  of  a  highway  accident,  where  there  was 
proof  of  substantial  damages;  Migliaccio  v.  Smith  Fuel  Co., 
151  Iowa  705,  where  there  was  a  verdict  for  $49.50,  for  the  death 
of  a  36-year-old  laborer,  etc. ;  Stone  v.  Turner,  178  Iowa  561 ; 
Clark  V,  Iowa  Cent,  B.  Co,,  162  Iowa  630.  In  the  two  last-named 
cases,  the  trial  court  granted  a  new  trial,  and  we  held  that  there 
was  no  abuse  of  discretion.  The  last-mentioned  case  was  a  death 
case,  where  there  was  good  earning  capacity,  and  a  life  expect- 
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ancy  of  26  years.  The  verdict  was  $400.  As  said,  a  large  num- 
ber of  cases  are  cited  where  verdicts  were  allowed  for  different 
amounts,  under  the  circumstances  of  each  case,  which  were  held 
inadequate,  or  the  discretion  of  the  trial  court,  in  granting  new 
trials,  was  upheld.  It  may  be  conceded  that  the  recovery  was 
not  as  large  as  the  usual  run  of  cases.  Had  it  been  for  a  con- 
siderably larger  amount,  we  would  not  be  authorized  to  say  that 
it  was  excessive.  Had  it  been  for  $3.11,  it  would  have  shown 
both  that  the  jury  was  perverse,  and  that  they  failed  to  consider 
the  case,  and  the  elements  properly  to  be  considered.  Had  it 
been  for  $20,000,  it  would  doubtless  have  been  held  excessive. 
In  either  event,  it  would  have  been  such  as  to  shock  the  con- 
science. That  seems  to  be  the  test.  The  recovery  was  for  $500 — 
a  substantial  recovery.  We  have  in  mind  cases  cited  in  the 
Ideal  Cream  Separator  case,  infra,  where  a  verdict  for  $2,300 
was  held  not  inadequate  for  the  loss  of  a  person's  legs,  and 
another  case  where  $15,000  was  held  not  excessive  for  a  like 
injury.  What  ought  the  verdict  to  be  in  this  case  V  There  is  no 
fixed  rule.  Who  determines  the  question!  The  jury.  Some 
juries  are  more  conservative  than  others.  Even  though  this 
court,  as  the  triers,  would  award  a  larger  amount,  this  does  not 
justify  a  reversal,  and  a  holding  that  the  recovery  is  so  inade- 
quate as  to  warrant  it.  It  is  a  case  where  the  trial  court  had 
a  discretion  in  the  matter,  and,  in  overruling  the  motion  for 
new  trial,  it  was  its  judgment  that  the  recovery  was  not  so 
inadequate  as  to  justify  interference.  The  test,  or  at  least  one 
of  the  tests,  is  that,  before  a  verdict  can  be  said  to  be  inade- 
quate or  excessive,  it  must  be  such  as  to  shock  the  conscience, 
and  point  inevitably  to  the  conclusion  that  the  jury  was  misled, 
or  acted  perversely.  Hall  v,  Chicago,  B.  '&  Q.  R.  Co,,  145  Iowa 
291 ;  Ideal  C.  8.  R.  Works  v.  City  of  Des  Moines,  167  Iowa  517 ; 
Gnecco  v,  Pederson,  154  N.  Y.  Supp.  12. 

Appellee  cites  the  following,  and  numerous  other  cases,  to 
the  proposition  that,  in  cases  of  this  kind,  the  jury  exercises  a 
large  discretion  in  awarding  damages,  and  that  the  amount  is 
peculiarly  a  jury  question.  Albrook  v.  Western  Union  Tel.  Co,, 
169  Iowa  412;  Pekarek  v,  Meyers,  159  Iowa  206,  210;  Hall  v. 
Chicago,  B.  &  Q.  R,  Co.,  supra.  They  also  cite  the  following 
cases,  among  others,  to  the  proposition  that  courts  have  refused 
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to  set  aside  a  verdict,  as  inadequate,  for  similar  or  more  serious 
injuries.  Palmer  v.  Cedar  Rapids  dk  M.  C.  R.  Co.,  124  Iowa 
424 ;  Rice  v.  City  of  Council  Bluffs,  124  Iowa  639 ;  Lord  v.  Rob- 
erts, 102  Neb.  49  (165  N.  W.  892) ;  Snyder  v.  Mathison,  196 
Mich.  378  (163  N.  W.  104) ;  Robinson  v.  Town  of  Waupaca, 
77  Wis.  544;  Wunderlich  v.  Mayor,  etc.,  of  New  York,  33  Fed. 
854. 

2.     Several  of  the  assignments  of  error  are  based  upon  the 
ruling  of  the  court  in  excluding  one  of  the  ordinances  of  the 
city  of  Decorah,  purporting  to  regulate  and  license  the  opera- 
tion of  traction  engines  upon  the  streets  of  the 
'  xbsok:  inoonse-    city.     We    need    not    determine    whether    the 

qnential  error.  ,.  j      •     'vi  j  tm    ♦    j.'i»> 

ordinance  was  admissible  or  not.  Plaintiff  s 
claim  is  that  its  violation  constituted  negligence;  but  the  jury 
found  that  this  defendant  was  negligent.  If  they  had  found 
that  it  was  also  negligent  in  violating  one  of  the  ordinances  of 
the  city,  this  would  only  have  resulted  in  a  finding  of  negli- 
gence, and  that  was  already  found.  It  had  no  bearing  on  the 
amount  of  the  verdict.  The  other  errors  in  regard  to  the  ad- 
mission of  evidence  were  cured  by  the  verdict  in  plaintiff's 
favor. 

One  ground  of  the  motion  for  new  trial  was  alleged  mis- 
conduct on  the  part  of  the  jury.    One  Welch  filed  an  affidavit 
that,  after  the  arguments  had  been  closed,  and  before  the  jury 
3  New  twal-         were  instructed,  and  while  the  jurors  were  in 
misconduct  of      ^hc  corridors  of  the  courthouse,  he  heard  one 

jury:   lailure  to  ' 

■^0^-  T.  H.  Johnson  talking  to  and  in  the  presence 

of  some  of  the  jurors,  and  that  said  Johnson  said  that  Mr.  Hart 
talked  too  much;  that  his  talk  didn't  amount  to  anything;  and 
that  a  juryman  laughed  and  said,  **We  have  heard  a  lot  of 
that  stuff  around  here,''  and  so  on;  and  that  Johnson  offered 
to  bet  that  the  sewer  company  would  win  the  case.  Plaintiff 
filed  an  affidavit  that  another  party  told  him  that  he  heard  said 
Johnson  offer  to  bet  that  plaintiff  would  lose  the  case ;  that  such 
party  refused  to  make  an  affidavit,  when  requested  to  do  so. 
The  plaintiff's  affidavit  was  hearsay.  It  was  filed  by  plaintiff, 
after  Johnson  and  others  had  filed  affidavits  for  the  defendant. 
Said  T.  H.  Johnson  filed  an  affidavit  in  resistance,  in  which  he 
specifically  denies  every  one  of  the  statements  of  Welch.     He 
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says  he  did  not  talk  with  the  jurors  in  relation  to  the  case  at 
all ;  that  he  only  passed  the  time  of  day  with  some  of  them. 
Affidavits  of  three  of  the  jurors  were  filed,  in  which  they  say 
that  Johnson  at  no  time  in  their  hearing  made  any  remark  of 
any  kind,  concerning  the  case  or  the  attorneys;  neither  did  they 
see  or  hear  Johnson  talk  to  any  member  of  the  jury,  or  in  their 
presence  or  hearing,  or  make  any  remark  concerning  the  case 
or  the  attorneys;  that  Johnson's  name  was  not  mentioned,  nor 
was  any  remark  alleged  to  have  been  made  by  him  mentioned 
during  the  deliberations  of  the  jury.  None  of  the  parties  or 
attorneys  or  anyone  interested  in  the  case  was  concerned  in  the 
transaction,  if  it  occurred.  The  weight  of  the  evidence  shows 
that  the  transaction  did  not  occur,  as  sworn  to  by  Welch.  The 
court,  by  overruling  the  motion,  must  have  so  found.  Appellee 
cites  a  number  of  cases  to  the  point  that  the  matter  inhered  in 
the  verdict.  Considering  all  the  circumstances,  we  think  there 
was  no  error  at  this  point. 

The  defendant  is  not  complaining  of  the  instructions;  and 
because  plaintiff  had  the  verdict,  we  think  he  may  not  complain 
of  them,  unless,  perhaps,  they  omitted  some  element  of  damages 
which  would  affect  the  amount  of  the  verdict.  No  such  claim 
as  that  is  made.  For  the  reasons  given,  we  think  the  case 
should  be  affirmed  as  to  this  defendant. 

3.  As  to  the  plaintiff's  appeal  from  the  directed  verdict 
in  favor  of  the  defendant  city,  numerous  grounds  are  given  why 
there  should  be  a  reversal ;  and,  on  the  other  hand,  appellee  city 

argues  a  number  of  the  reasons  for  affirmance. 

**  ooEPOEATioNs:     Wc  dccm  it  unnecessary  to  go  into  the  evidence 

nuisance,  no  ice.   ^^^  circumstauccs  of  all  of  them.     It  is  enough 

to  say  that  no  notice  was  shown  to  the  city  of  the  alleged  nui- 
sance. It  appears  that  the  construction  company  was  just  pre- 
paring to  commence  the  work.  The  popping  or  blowing  off 
steam,  which  it  is  claimed  caused  plaintiff's  injury,  was  the  first 
occurrence  of  the  kind.  It  was  not  shown  that  the  construction 
company  had  been  in  the  habit  of  doing  the  act  complained  of, 
or  that  it  would  ever  occur  again.  There  was  no  element  of 
permanent  nuisance,  and  no  showing  that  it  was  habitually  re- 
current. The  negligence  charged  against  the  traction  engine  in 
question  was  casual.     As  bearing  upon  the  propositions  just 
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stated  see  Parmenter  v.  City  of  Marion,  113  Iowa  297 ;  Sikes  v. 
Town  of  Manchester,  59  Iowa  65;  Note  to  Elam  v.  City  of  Mt. 
Sterling,  20  L.  R.  A.  (N.  S.)  690,  and  cases.  Numerous  cases 
are  cited  to  the  proposition  that  the  operation  of  the  traction 
engine  in  question  on  the  public  highways  was  authorized  by 
law,  and  that  the  city  is  not  responsible  for  the  negligence,  if 
any,  of  the  operator  thereof,  and  to  the  further  proposition  that 
the  engine  and  ditching  machine  were  used  in  connection  with 
the  construction  of  a  necessary  work  of  public  improvement,  and 
that  their  presence  in  the  public  streets  was  a  proper  and  right- 
ful use.  The  trial  court  properly  directed  a  verdict  on  the  first 
ground  suggested;  and,  as  said,  we  think  it  unnecessary  to 
discuss  the  other  question.  On  the  whole  record,  the  judgment 
as  to  both  defendants  is — Affirmed, 


H.  II.  Reynolds,  Appellant,  v.  Inter-Urban  Railway  Com- 
pany, Appellee. 

NEGLIGENCE:  Contributory  Negligence — ^Approaching  Railway  Cross- 
ing. The  operator  of  an  automobire  who  approaches  a  railway 
crossing  with  which  he  is  perfectly  familiar  at  a  speed  of  some  8 
miles  an  hour,  and  who,  for  a  distance  of  75  feet  from  the  crossing, 
has  a  practically  continuous  view  of  the  track  for  300  feet,  and 
drives  upon  the  crossing  and  is  injured  by  a  passing  train,  is  guilty 
of  contributory  negligence.  For  an  added  reason,  ho  is  guilty  of 
such  negligence  when  it  appears  that  he  was  given  timely  warning 
of  the  approach  of  a  car,  both  by  an  occupant  of  the  ear  and  by  a 
flagman  stationed  at  the  crossing. 

Appeal  from  Des  Moines  Municipal  Court. — J.  E.  Mershon, 

Judge. 

May  10,  1921. 

Action  for  personal  injury  suffered  by  the  plaintiff  in  a 
collision  between  an  automobile  driven  by  the  plaintiff  and  an 
interurban  car  operated  by  the  defendant.  The  trial  court  di- 
rected a  verdict  for  the  defendant,  and  plaintiff  appeals. — Af- 
firmed. 
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Bump  &  Stephens,  for  appellant. 

Tf .  H.  McHenry,  A.  B.  Rowland,  and  Corwin  R.  Bennettf 
for  appellee. 


Faville,  J. — Beaver  Avenue  is  a  public  highway,  running 
north  and  south,  extending  from  the  north  limits  of  the  city 
of  Des  Moines.  The  appellee  operates  an  interurban  railway, 
and  maintains  a  track  that  runs  nearly  east  and  west  at  a  poipt 
where  it  crosses  Beaver  Avenue.  Immediately  south  of  the  right 
of  way  of  the  railway  track  is  a  highway  known  as  the  * '  Valley 
Road,'^  which  also  runs  east  and  west,  parallel  to  the  railway 
track.  This  road  stops  at  Beaver  Avenue,  and  ends  immedi- 
ately south  of  the  point  where  Beaver  Avenue  crosses  the 
railway.  As  Beaver  Avenue  approaches  the  railway  track  from 
the  south,  it  passes  down  a  steep  hill,  until  it  intersects  the 
Valley  Road,  from  which  point  it  is  nearly  level.  A  portion  of 
the  way  down  the  hill,  the  road  is  crooked,  and  passes  through 
deep  cuts  as  it  approaches  the  intersection  with  the  railway 
track.  These  cuts  are  such  as  to  obscure  the  view  of  a  person 
driving  north  on  Beaver  Avenue  toward  the  railway  track,  un- 
til he  reaches  the  point  on  the  south  side  of  Valley  Road  where 
it  joins  Beaver  Avenue.  It  is  approximately  75  feet  from 
this  point  to  the  railway  track.  Prom  this  place,  the  view  to 
the  east  is  open  and  unobstructed  for  a  distance  of  approxi- 
mately 300  feet.  As  one  approaches  nearer  the  railway  track, 
the  view  is  unobscured  for  a  distance  of  nearly  half  a  mile.  At 
the  time  of  the  accident  in  question,  there  was  a  billboard  near 
the  railway  track,  on  the  south  side  of  the  right  of  way  and 
the  east  side  of  Beaver  Avenue,  which  was  about  10  feet  high 
and  about  20  feet  long.  This  billboard  was  located  very  near  to 
the  east  line  of  Beaver  Avenue;  or,  in  other  words,  it  was  al- 
most immediately  east  of  the  point  where  Beaver  Avenue  crosses 
the  railway  track.  It  in  no  way  obstructed  the  view  to  the  east 
until  a  person  was  within  a  few  feet  of  the  railway. 

Across  the  track  to  the  north  and  on  the  east  side  of  Beaver 
Avenue  was  a  small  house,  used  by  a  flagman  who  was  stationed 
by  the  appellee  company  at  this  crossing.  Near  this  house  on 
the  north  side  of  the  right  of  way  and  on  the  east  side  of  Beaver 
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Avenue  was  an  automatic  signal  on  a  post,  with  a  bell  which 
was  rung  at  the  approach  of  a  car,  and  with  automatic  arms 
that  moved  up  and  down  on  the  approach  of  a  car  on  the  railway 
track,  and  with  the  word  ** Danger'*  thereon.  To  the  east, 
down  the  right  of  way  of  the  appellee,  there  is  a  clump  of  bushes 
or  trees  along  the  north  line  of  the  Valley  Road,  about  300  feet 
from  Beaver  Avenue.  The  evidence  is  not  very  clear  as  to 
whether  these  bushes  and  trees  wholly  obscured  the  view  of  a  car 
on  the  track  farther  east  of  this  point.  On  the  west  side  of 
Beaver  Avenue  and  north  of  the  railway  track  was  the  usual 
crossing  sign  displayed  at  railway  crossings,  with  two  arms  in 
the  form  of  a  cross,  fastened  on  a  post,  and  bearing  the  words 
** Railroad  Crossing." 

At  the  time  of  the  injury  in  question,  the  appellant  was 
driving  a  Ford  car,  in  which  were  three  passengers  besides  him- 
self, and  was  going  north  on  Beaver  Avenue  from  the  city  of 
Des  Moines  to  Camp  Dodge,  where  he  was  employed.  The  acci- 
dent occurred  between  the  hours  of  6  and  7  o'clock  in  the  fore- 
noon of  the  31st  day  of  August,  1917.  The  road  at  the  time 
was  dry.  Appellant  testified  that  he  was  going  somewhere 
from  6  to  8  miles  an  hour,  as  he  approached  the  railway  track. 
A  witness  who  was  in  the  car  with  the  appellant  estimates  the 
speed  at  from  10  to  20  miles  an  hour.  The  appellant  testified 
that,  as  he  approached  the  intersection,  he  was  looking  in  differ- 
ent directions,  and  did  not  see  anything  coming;  that  he  did 
not  see  any  signs  of  any  train  or  hear  anything ;  and  that,  when 
within  about  20  or  30  feet  of  the  track,  he  *  *  concluded  the  coast 
was  clear."  He  says  that,  when  he  was  about  20  feet  from 
the  track,  the  flagman  jumped  out,  with  his  hat  in  one  hand,  and 
jumped  up  and  down  in  front  of  the  car;  that  he  turned  the 
car  to  miss  him,  and  that  there  was  a  soft  place  in  the  road, 
which  caused  the  car  to  skid;  that  he  put  on  what  force  he 
could,  to  get  across  the  track;  and  that,  as  he  went  over  the 
track,  the  interurban  car  struck  the  rear  end  of  his  automobile, 
about  6  or  8  inches  from  the  back,  and  he  was  thrown  out  and 
injured.  He  testified  that,  when  he  first  saw  the  flagman,  the 
latter  was  right  in  front  of  his  car,  and  probably  10  feet  south 
of  the  track.  He  says  that  he  knew  what  the  flagman  was  there 
for,  and  that  he  wanted  him  to  stop,  and  he  said : 
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I  couldn't  stop,  because  I  didn't  want  to  strike  him.  If 
I  had  put  on  my  brakes  and  shut  off  the  gas,  I  could  have 
stopped  before  I  got  on  the  tracks." 

He  said: 

*'I  could  have  stopped  it,  if  it  hadn't  been  for  the  flagman 
in  front  of  me." 

Appellant  also  testified  that  he  could  have  stopped  his  car 
in  from  8  to  10  feet,  at  the  speed  at  which  he  was  going.  The 
appellant  further  testified  that  he  should  judge  he  was  40  or 
50  feet  from  the  interurban  track  when  he  looked  to  the  east 
to  see  if  a  car  was  coming.  The  appellant  was  familiar  with  the 
entire  situation,  and  had  driven  over  that  road  morning  and 
evening  for  about  two  months  before  the  accident. 

A  witness  for  the  appellant,  who  was  riding  with  him  at 
the  time  of  the  accident,  testified  that,  as  the  appellant's  car 
approached  the  railway  track,  the  flagman  came  out  and  held 
up  his  sign  and  tried  to  stop  them ;  that  the  appellant  swerved 
his  car  to  the  side,  ^nd  passed  by  the  flagman  onto  the  track. 
He  says  that  the  automobile  was  something  like  30  to  50  feet 
from  the  track  when  the  flagman  appeared  on  the  scene.  He 
says  he  saw  the  flagman  coming  south  toward  the  automobile 
with  a  stop  signal  in  his  hand,  holding  it  up. 

Another  witness  for  the  appellant,  who  was  in  the  car,  tes- 
tified that,  as  they  approached  the  railway  track,  and,  he  thinks, 
after  they  had  crossed  the  Valley  Road,  he  saw  the  approaching 
car  and  spoke  to  the  appellant,  and  said,  *  *  There  is  a  car  com- 
ing." He  says  the  flagman  was  probably  10  or  12  feet  to  the 
south  of  the  railway  track,  and  stood  right  in  the  way;  that 
the  appellant  turned  his  automobile  a  little,  and  went  upon  the 
track;  that,  when  he  looked  for  the  car,  the  automobile  was 
possibly  20  feet  from  the  flagman.  He  says  he  saw  the  car  when 
it  was  about  300  feet  from  the  intersection  of  Beaver  Avenue 
down  the  track,  and  that,  the  moment  he  saw  it,  he  said  to  the 
appellant,  ** There  is  a  car;"  and  that  at  that  time  the  auto- 
mobile was  something  like  50  feet  from  the  track.  This  witness 
was  on  the  front  seat,  with  appellant,  who  was  driving  the  car. 

We  have  not  attempted  to  set  out  in  complete  detail  all 
of  the  evidence,  but  enough  to  indicate  its  general  character. 
We  have,  then,  a  situation  where  the  driver  of  an  automobile  is 
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approaching  a  known  railway  crossing,  driving  at  a  slow  rate 
of  speed  on  a  dry  highway.  As  he  approaches  this  crossing, 
from  a  point  approximately  75  feet  from  the  railway  track  he 
had  an  unobstructed  view  down  the  track,  in  the  direction  from 
which  a  car  was  approaching,  for  a  distance  of  about  300  feet. 
As  he  approached  the  track,  a  flagman  came  into  the  highway 
in  front  of  his  car,  on  the  side  of  the  railway  track  which  he 
was  approaching,  in  plain  view,  and  signaled  him  to  stop.  In 
addition  to  this,  at  a  distance  of  at  least  50  feet  from  the  track, 
a  passenger  sitting  beside  him  observed  the  approaching  car, 
and  spoke  to  him  of  its  approach.  His  own  testimony  shows 
that,  if  he  had  been  watching  for  the  car,  and  if  he  had  used 
the  appliances  at  his  command,  he  could  have  avoided  going 
upon  the  track.  His  explanation  is  that  he  was  so  close  to  the 
flagman,  who  was  near  the  center  of  the  road,  that  he  endeavored 
to  dodge  him,  and  passed  beyond  him  onto  the  track.  It  is  evi- 
dent, under  all  the  testimony,  that,  if  the  appellant  had  sought  to 
stop  his  car  at  the  time  that  he  saw  the  flagman,  he  could  have 
turned  his  car  to  one  side,  and  avoided  hitting  the  flagman,  and 
would  have  had  ample  time  to  stop  his  car,  without  going  on  the 
track  at  all.  He  chose  the  alternative,  of  attempting  to  pass 
the  flagman  and  to  cross  the  track  in  front  of  the  approaching 
car;  and  in  endeavoring  to  do  so,  was  injured. 

The  evidence  shows  that,  for  a  distance  of  approximately 
75  feet  south  of  the  track,  the  view  to  the  east  along  the  railway 
track  was  unobstructed  for  300  feet,  except  for  the  presence  of 
the  signboard,  20  feet  long,  located  almost  immediately  at  the 
point  of  intersection.  Had  the  driver  of  the  automobile  looked  to 
the  east,  while  traversing  this  distance  of  75  feet,  he  could  not 
have  failed  to  observe  the  approaching  car.  The  passenger 
sitting  beside  him  while  this  portion  of  the  road  was  being 
traveled  did  look  to  the  east  and  did  see  the  approaching  car 
and  did  call  to  the  appellant,  telling  him  of  its  approach.  There 
can  be  no  escape  from  the  conclusion  that,  had  the  appellant 
looked  to  the  east  while  traveling  this  distance,  and  had  seen 
the  approaching  car,  he  could  have  stopped  his  automobile 
within  a  distance  of  8  or  10  feet,  and  thus  have  averted  the  in- 
jury. The  court  held  that  appellant  was  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

Vol.  191  U.— 38 
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We  have  passed  upon  the  question  of  the  duty  of  the  driver 
of  an  automobile,  in  approaching  a  known  railway  crossing,  to 
use  his  senses  and  to  look  for  an  approaching  car,  so  many  times 
that  it  seems  unnecessary  to  cite  the  numerous  authorities  on 
the  proposition.  To  approach  such  a  crossing  without  looking 
for  an  approaching  car,  when  one  could  be  readily  observed  if 
a  driver  would  look,  can  be  nothing  else  than  contributory  neg- 
ligence on  the  part  of  the  driver  of  the  automobile,  barring  him 
from  recovery. 

It  is  the  appellant's  contention,  however,  in  this  case  that 
he  is  relieved  from  the  ordinary  rule  of  contributory  negligence 
in  failing  to  observe  the  approaching  car  and  in  failing  to  stop 
his  automobile,  because  of  the  failure  of  the  flagman  to  give  a 
proper  and  suflBcient  warning  to  the  appellant  of  the  approach- 
ing car,  and  because  he  sought  to  avoid  a  collision  with  the  flag- 
man, and  thereby  went  upon  the  track  in  front  of  the  approach- 
ing street  car.    The  appellant  testified : 

**I  judge  the  flagman,  when  I  first  saw  him,  was  right  in 
front  of  my  car.  I  was  probably  10  feet  from  him.  At  that 
time,  I  was  about  20  feet  from  the  track. ' ' 

He  also  testified : 

**I  knew  what  the  flagman  was  there  for,  and  that  he 
wanted  me  to  stop.  I  couldn't  stop  because  I  didn't  want  to 
strike  him.  If  I  had  put  on  my  brakes  and  shut  off  the  gas, 
I  could  have  stopped  before  I  got  on  the  tracks. ' ' 

There  can  be  no  escape  from  the  conclusion  that  the  pres- 
ence of  the  flagman,  in  the  position  where  he  was,  was  under- 
stood by  the  appellant  as  being  a  warning  of  the  approach  of 
a  car  on  the  railway  track.  His  claim  is  that  the  flagman 
approached  suddenly  and  that  he  swerved  his  car  to  one  side 
to  avoid  collision  with  the  flagman,  and  that  the  car  skidded 
during  this  movement,  and  he  then  passed  onto  the  track  in 
endeavoring  to  get  across. 

The  difficulty  with  the  appellant's  contention  at  this  point 
is  that  the  evidence  clearly  shows  that,  if  he  had  used  his  pow- 
ers of  observation  and  had  looked,  even  before  he  saw  the  flag- 
man at  all,  he  w^ould  have  observed  the  car  approaching  from 
the  east  in  ample  time  to  have  stopped  his  car  before  going  upon 
the  track.    It  is  also  very  evident  that,  under  his  own  testimony, 
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when  the  flagman  appeared  in  the  road  in  front  of  him,  there 
was  ample  time  and  opportunity  for  him  to  have  stopped  the 
car  without  going  upon  the  railway  track. 

The  appellant  argues  that,  inasmuch  as  the  railway  com- 
pany maintained  a  flagman  at  this  crossing,  whose  duty  it  was 
to  warn  travelers  of  the  danger  of  approaching  cars,  he  had  a 
right  to  presume  that  the  flagman  would  be  at  his  post  and  give 
a  warning  if  any  car  was  approaching,  and  that  he  could  place 
reliance  thereon  and  proceed  with  an  assurance  of  safety,  un- 
less the  flagman  did  so  appear  and  did  give  a  warning  signal. 
It  is  appellant's  contention  that  he  was  not  guilty  of  negligence 
in  proceeding,  relying  upon  the  failure  of  the  flagman  to  appear 
and  give  a  warning. 

The  difficulty  with  the  position  of  the  appellant  in  this  re- 
gard is  twofold :  First,  the  undisputed  evidence  is  to  the  effect 
that  the  flagman  did  appear  and  did  give  a  warning  at  a  time 
when,  under  the  appellant's  own  testimony,  he  was  at  a  suf- 
ficient distance  from  the  track  so  that  he  could  have  stopped  his 
car  in  time  to  avoid  the  injury.  Even  if  we  accept  his  ex- 
planation, that  it  was  necessary  to  divert  his  car  to  avoid  a  col- 
lision with  the  flagman,  there  is  still  no  escape  from  the  con- 
clusion, imder  his  own  testimony,  that  the  distance  at  which 
he  was  from  the  railway  track  at  the  time  that  he  discovered 
the  flagman  was  sufficient  so  that  he  could  have  stopped  the 
car,  even  if  he  had  passed  the  flagman,  without  going  upon  the 
track  of  the  railway  company. 

There  is  another  very  apparent  reason  why  the  absence  of 
the  flagman  at  the  time  the  appellant  approached  the  railway 
crossing  would  furnish  no  excuse  to  the  appellant  for  attempt- 
ing to  cross  without  looking  to  see  whether  a  car  was  approach- 
ing on  the  railway  track.  This  is  not  a  case  where  a  flagman 
signals  to  a  party  to  cross  a  railroad  track,  and  in  so  doing,  an 
injury  results.  The  entire  absence  of  the  flagman,  even  if  one 
was  customarily  present,  would  not  relieve  the  appellant  of  the 
duty  to  look  and  listen  as  he  approached  this  railway  crossing, 
under  the  situation  and  circumstances  disclosed  by  the  evidence. 

We  had  a  similar  proposition  before  us  in  the  case  of  Sala 
V,  Chicago,  R.  I.  &  P.  R.  Co.,  85  Iowa  678,  where  the  injury 
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occurred  upon  a  crossing  in  the  city  of  Muscatine.    In  said  case, 
we  said: 

**For  several  years  immediately  preceding  the  accident, 
the  defendant  had  kept  a  flagman  at  the  crossing,  to  warn  pas- 
sengers of  danger,  and  the  plaintiff  had  never  been  there  before 
when  a  train  was  passing  without  seeing  him.  There  was  no 
flagman  at  the  time  of  the  accident,  and  the  plaintiff  states  that 
she  *  noticed  no  flagman,  and  went  on;'  but  it  is  clear  that  she 
did  not  rely  upon  his  presence  as  an  assurance  of  safety,  for 
she  not  only  does  not  claim  that  she  thought  no  train  was  ap- 
proaching because  he  was  not  there,  but,  on  the  contrary,  she 
says  she  looked  both  ways  for  a  train,  and  more  than  once; 
also,  that  'it  is  not  a  fact  that  I  did  "not  look  nor  listen  nor  think 
of  the  train.  That  is  something  I  never  do  without  looking  for 
the  train. '  She  would  not  have  been  justified,  however,  in  rely- 
ing wholly  upon  the  absence  of  the  watchman  as  an  assurance 
of  safety.  Usually,  the  street  cars  were  not  run  so  early  in  the 
morning,  and  the  watchman  did  not  go  on  duty  until  6  o'clock. 
A  railway  crossing  is  apt  to  be  a  place  of  danger,  and  the  per- 
sons using  it  should  not  omit  the  precaution  of  looking  for  an 
approaching  train  before  going  onto  the  track,  when  they  may 
do  so  without  inconvenience,  even  though  a  watchman  should 
be  present  to  give  notice  if  a  train  is  approaching.  The  absence 
of  the  watchman  should  not  be  regarded  as  an  invitation  to 
cross  without  looking  for  danger.  Such  a  case  is  distinguishable 
from  one  where  the  watchman  is  present,  and,  by  a  signal  to 
cross,  or  by  a  failure  to  give  any  signal  when  he  sees  a  crossing 
attempted,  gives  assurance,  either  express  or  implied,  that  it 
can  be  made  without  danger.  But  in  Cadwallader  v.  Louisville, 
N.  A.  &  C.  R,  Co.,  (Ind.)  27  N.  E.  IGl,  the  Supreme  Court  of 
Indiana  held  that  a  person  who  attempted  to  cross  a  railway 
track  without  looking  for  a  train,  for  the  reason  that  the  watch- 
man gave  no  signal,  receiving  injuries  in  the  attempt,  was  guilty 
of  such  contributory  negligence  as  to  prevent  a  recovery.  We 
conclude  that  the  undisputed  facts  of  the  case  show  that  the 
plaintiff  contributed  to  the  accident  by  her  own  negligence." 

Under  the  particular  facts  in  this  case,  the  absence  of  the 
flagman  was  not  an  invitation  to  the  appellant  to  cross  without 
looking  for  danger.     The  appellant  approached  this  crossing, 
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as  he  testified,  with  his  car  at. a  slow  rate  of  speed.  The  dutj' 
rested  upon  him  to  look  and  listen  for  an  approaching  car.  Had 
he  done  so,  he  must  have  seen  the  car  coming  from  the  east,  as 
did  the  witness  who  was  seated  beside  him,  in  ample  time  to  have 
avoided  the  collision  by  stopping  his  automobile  before  it  went 
upon  the  track.  His  failure  to  look  and  his  failure  to  stop  his 
car  luider  the  circumstances  were  such  negligence  on  his  part 
as  justified  the  court  in  directing  the  jury  to  return  a  verdict 
for  the  appellee. 

In  Crawford  v.  Chicago  O.  W,  R,  Co.,  109  Iowa  433,  we 
said: 

**A  person  possessing  the  ordinary  powers  of  seeing  and 
hearing  cannot,  without  negligence  on  his  part,  knowingly  ap- 
proach a  railway  crossing  and  fail  to  discover  an  approaching 
train  which  he  can  readily  see  oV  hear  a  sufficient  length  of 
time  to  enable  him,  with  reasonable  effort,  to  avoid  danger. '  ^ 

In  Landis  v.  Inter-Urhan  R.  Co.,  166  Iowa  20,  we  said : 

**It  is  well  settled  that,  if  one  drives  upon  a  railway  cross- 
ing, which  is  a  known  place  of  danger,  in  front  of  an  approach- 
ing train,  the  view  of  which  is  substantially  unobstructed,  with- 
out looking  and  listening,  or  if  he  looks  and  listens,  and  does 
not  see  a  car  which  he  should  have  seen,  had  he  exercised  rea- 
sonable care  to  see  or  to  hear,  but  says  that  he  neither  saw  nor 
heard,  he  is  guilty  of  contributory  negligence,  as  a  matter  of 
law.'' 

As  sustaining  these  pronouncements,  see  Beemer  v.  Chicago, 
R,  I.  &  P.  R,  Co,,  181  Iowa  642 ;  Artz  v.  Chicago,  R,  I,  &  P.  R. 
Co,,  34  Iowa  153 ;  Pence  v.  Chicago,  R.  I.  &  P.  R.  Co,,  63  Iowa 
746 ;  Moore  v,  Keokuk  &  W.  R,  Co.,  89  Iowa  223 ;  Crawford  v. 
Chicago  0,  W.  R,  Co.,  109  Iowa  433;  Uinken  v.  Iowa  Cent,  R. 
Co.,  97  Iowa  603 ;  Swanger  v.  Chicago,  M.  &  St.  P.  R,  Co,,  132 
Iowa  32 ;  WUliams  v.  Chicago,  M,  cfe  St.  P.  R.  Co.,  139  Iowa  552 ; 
Wilson  V.  Illinois  Cent.  R.  Co.,  150  Iowa  33;  Powers  v.  Iowa 
Cent.  R,  Co.,  157  Iowa  347 ;  Ring  v.  Chicago,  St.  P.  &  K.  C.  R. 
Co.,  (Iowa)  75  N.  W.  492  (not  officially  reported) ;  Bloomfleld 
V.  Burlington  <&  W,  R.  Co,,  74  Iowa  607 ;  Sola  v.  Chicago,  R.  I, 
&  P.  R.  Co.,  supra. 

The  appellant  places  great  reliance,  in  argument,  upon  the 
case  of  Lockridge  v.  Minneapolis  &  St,  L.  R,  Co.,  161  Iowa  74. 
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That  case  was  one  where  an  injury  was  received  from,  the  col- 
lision between  an  automobile  and  a  railway  train  at  an  inter- 
section in  the  city  of  Des  Moines.  The  record  shows  that  there 
were  obstructions  to  the  view  of  a  driver  approaching  the  rail- 
way crossing.  The  plaintiff  testified  that  there  was  no  flagman 
at  the  crossing,  and  that,  as  he  approached  the  tracks,  he  looked 
in  each  direction  and  saw  no  flagman,  and  supposed  the  track 
was  clear.  It  appeared  that  the  plaintiff  had  frequently  passed 
over  this  crossing,  and  that  at  other  times  a  flagman  was  there, 
whose  duty  it  was  to  give  signals.  The  jury  might  have  found 
from  the  record  that  the  flagman  was  there,  but  did  not  appear 
to  give  a  warning  to  the  plaintiff  until  it  was  too  late  to  avoid 
the  collision;  that  he  ran  from  whatever  point  he  occupied,  as 
plaintiff  approached,  in  front  of  the  plaintiff's  car,  ^nd  tried 
to  stop  him. 

The  case  is  distinguishable  from  the  case  at  bar.  There 
is  no  inconsistency  between  the  rule  announced  in  the  Lockridge 
case  and  the  one  announced  in  the  Sala  case,  supra.  We  do  not 
intend  to  depart  from  the  rule  that,  in  populous  cities,  where 
the  view  is  obstructed  and  the  ordinances  of  the  cities  require 
the  maintenance  of  gates  and  the  presence  of  flagmen,  and  such 
are  maintained,  in  cases  when  the  gates  are  open  and  the  flag- 
man is  absent,  there  is  at  least  an  implied  invitation  to  cross 
and  an  implied  assurance  of  safety.  In  closely  built-in  cities, 
the  view  of  railway  crossings  is  frequently  almost  completely 
obstructed,  and  the  city  ordinances  frequently  require  the  pres- 
ence of  gates  or  flagmen.  This  is  necessary  where  the  traffic  is 
heavy,  and  where,  because  of  obstructions,  reliance  must  be 
placed  almost  entirely  upon  the  presence  of  the  gates  or  flag- 
men. But  this  rule  of  an  implied  assurance  of  safety  because 
of  the  lifting  of  gates  or  the  absence  of  watchmen  cannot  be 
held  to  be  universally  applicable  to  a  crossing  in  the  country, 
or  to  a  crossing  where  the  view  is  practically  unobstructed,  and 
where,  by  looking  and  listening,  a  driver  can  observe  an  ap- 
proaching train. 

Under  the  facts  of  this  case,  we  hold  that  the  absence  of  the 
watchman,  as  appellant  approached  the  track,  was  not  such  an 
assurance  of  safety  to  the  appellant  as  relieved  him  from  the 
duty  of  looking  and  listening,  as  he  approached  the  railway 
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crossing ;  and  that  the  appellant  was  guilty  of  such  contributory 
negligence  as  precludes  him  from  the  right  of  recovery  in  this 
action. 

It  therefore  follows  that  the  action  of  the  lower  court  in 
directing  a  verdict  in  favor  of  the  appellee  was  correct,  and 
the  judgment  must  be,  and  it  is, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Frank  Sonka,  Appellant,  v.  Peter  Yonkers,  Appellee. 

CHATTEL  MOBTaAOES:     Insuillcie&t  Description.     A  description  in 

1  a  chattel  mortgage  of  **the  crop  from  11  acres  of  the  following  de- 
scribed property,  which  is  planted  to  hay*'  is  insufficient  to  impart 
notice  to  third  parties. 

I.ANDLOBD  AND  TENANT:    Waiver  of  Lease  Olanse.    Evidence  held 

2  insufficient  to  show  a  mutual  cancellation  of  the  provisions  of  a 
lease. 

DISMISSAL  AND  NONSXHT:     DismisBal  in  Beplevin.    Whether  plain- 

3  ti£f  in  replevin  who  has  obtained  the  property  on  the  writ  and  sold 
the  property  may  dismiss,  quaere. 

DISMISSAL  AND  NONSUIT:    Denial  of  Bight— Indefinite  Becord.    He 

4  who  complains  that  he  was  denied  the  right  to  dismiss  must  present 
a  record  from  which  it  can  be  definitely  determined  at  what  par- 
ticular stage  of  the  proceedings  he  sought  to  exercise  the  right. 

TBIAL:      Directed   Verdict — ^Least   Value   Under   Evidence.     Plaintiff 

5  may  not  complain  of  a  properly  directed  verdict  against  himself 
when  such  verdict  was  computed  on  the  basis  of  plaintiff's  lowest 
estimate  of  value  and  defendant  does,  not  object. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

January  11,  1921. 

Beuearinq  Denied  May  10,  1921. 

Action  in  replevin  to  recover  possession  of  certain  hay. 
The  hay  was  sold  by  plaintiff  after  the  replevin,  and  defendant, 
claiming  to  own  one  half  of  the  hay  so  sold,  in  his  answer  asked 
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judgment  against  plaintiflf  therefor.  Trial  to  a  jury,  and  at  the 
conclusion  of  plaintiff's  evidence,  the  trial  court  sustained  de- 
fendant's motion  for  a  directed  verdict  in  his  favor;  and,  de- 
fendant electing  to  take  a  money  judgment,  the  court  directed 
the  jury  to  return  a  verdict  accordingly,  and  to  fix  the  value 
of  defendant's  half  of  the  hay  at  $160,  this  being,  as  appellee 
contends,  the  lowest  valuation  put  upon  the  hay  by  any  of  the 
witnesses.  Judgment  was  entered  in  favor  of  the  defendant 
upon  the  verdict,  and  the  plaintiff  appeals. — Affirmed. 

Dawley  &  Jordan,  for  appellant. 
F.  L.  Anderson,  for  appellee. 

Preston,  J. — One  Chick  was  the  equitable  owner  of  some 
40  acres  of  land,  which  includes  the  land  hereinafter  described, 
which  defendant  claims  he  had  leased  from  Chick,  from  April 
1  CHATTBii  ^»  1918.    During  the  season  of  1918,  defendant 

Ssuffld?nf*de-        ^^*   ^"^   P^^   ^P   ^^^  *^^   ^^^ — ^^®   ^^^   Stacks  of 

scription.  ^^y  j^  Controversy.     The  hay  was  on  the  land 

at  the  time  of  the  replevin.  The  principal  contention  between 
the  parties  seems  to  be  as  to  whether  a  chattel  mortgage  exe- 
cuted by  Chick,  December  28,  1917,  to  this  plaintiff,  contains  a 
sufficiently  definite  description  of  the  crop  of  hay  for  the  year 
1918,  as  against  defendant's  rights,  under  a  written  lease  of 
the  land  from  Chick,  dated  April  1,  1918,  the  hay,  as  stated, 
having  been  put  up  by  defendant  thereafter.  The  mortgage  was 
recorded,  but  it  does  not  appear  that  defendant  had  any  actual 
notice.  We  take  it,  though  it  does  not  clearly  appear,  that 
the  trial  court  directed  a  verdict  for  the  defendant  upon  the 
theory  that  plaintiff's  mortgage  was  invalid,  and  that  the  de- 
scription therein  was  insufficient  to  impart  notice  to  the  defend- 
ant.   The  clause  of  the  mortgage,  so  far  as  it  is  material,  reads : 

*  *  The  crop  from  twenty-five  acres  of  the  following  described 
property,  which  is  planted  to  rye,  and  the  crop  from  eleven  acres 
of  the  following  described  property,  which  is  planted  to  hay." 

The  40  acres  is  correctly  described,  but  the  mortgage  does 
not  state  the  year  in  which  the  crop  is  to  be  raised.  The  lease 
provides,  among  other  things,  that  Chick  agrees  to  furnish  14 
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acres,  or  thereabouts,  to  be  put  in  oats  by  defendant;  that 
Chick  is  to  furnish  $20  to  pay  for  one  half  the  seed,  and  is  also 
to  pay  one  half  the  threshing  bill ;  that  defendant  is  to  furnish 
the  other  half  of  the  seed,  and  to  plant,  harvest,  and  thresh  the 
crop  in  seasonable  time,  defendant  to  receive  one  half  the  crop 
for  his  labors.  Chick  agrees  to  give  defendant  plenty  of  time 
to  remove  his  share  from  the  place.  Defendant  further  agrees 
to  cut  and  put  up  what  hay  there  is  on  the  place,  and  is  to  re- 
ceive one  half  of  the  crop  for  his  labor.  It  appears  that,  pre- 
vious to  the  date  of  the  mortgage,  Chick  had  put  in  some  seed 
on  the  land  which  had  grown  up  into  grass,  and  had  once  been 
harvested  to  hay.  Appellant's  contention  is  that  the  same  field 
had  been  replanted,  in  the  process  of  nature,  to  timothy  and 
clover,  and  that  such  was  the  condition  when  the  chattel  mort- 
gage was  given. 

1.  Appellant  cites  a  large  number  of  cases  to  the  propo- 
sition, as  he  states  it,  that,  where  a  crop  actually  in  the  ground, 
and  to  be  harvested  in  the  future,  is  mortgaged,  and  the  mort- 
gage accurately  describing  it  is  duly  recorded,  the  rights  of  the 
holder  of  such  a  mortgage  are  superior  to  any  rights  thereafter 
acquired  by  a  third  person  from  the  mortgagee.  We  do  not 
understand  that  defendant  is  claiming  any  rights  from  the  mort- 
gagee. He  is  claiming  from  the  mortgagor.  Chick.  Perhaps 
this  is  not  very  material,  as  to  the  question  of  description  in  the 
mortgage  as  to  the  year.  Among  the  cases  cited  is  Pennington 
V.  Jones,  27  Iowa  37.  We  find  no  such  case  at  the  citation,  but 
assume  that  reference  is  made  to  57  Iowa  37.  It  i^  said  by 
appellant  that  this  case  was  reversed  in  Luce  v.  Moorehead,  73 
Iowa  498.  We  do  not  think  it  was.  The  Pennington  case  holds 
that,  before  a  mortgage  on  crops  to  be  sown  or  planted  can  be 
regarded  as  valid  as  against  third  persons,  the  year  or  term  in 
which  the  crops  are  to  be  grown  must  be  stated  at  least,  and  the 
court  said  that,  under  the  form  of  the  mortgage  in  that  case, 
they  did  not  determine  whether  it  would  be  a  sufficient  descrip- 
tion, even  if  the  year  was  given.  The  holding  was,  however, 
that  the  mortgage  was  void  because  the  year  was  not  given. 

In  the  Liice  case,  where  the  description  was  **  crops  growing 
and  to  be  grown,''  it  was  held  that,  though  the  year  was  not 
given  in  the  mortgage,  and  though  the  description  was  invalid 
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as  to  crops  to  be  grown,  it  was  good  as  to  crops  actually  growing 
at  the  time  of  the  execution  of  the  mortgage.  In  that  case,  the 
property  was  com,  and  necessarily  would  apply  to  the  crop  of 
com  growing  in  the  same  year  it  was  planted  and  harvested. 
Corn  is  not  planted  in  the  year  before  it  is  grown,  nor  harvested 
the  year  after.  The  property  in  controversy  in  this  case  is  hay, 
and  it  is  thought  by  appellant  that  it  was  planted  and  growing 
December  28,  1917,  when  the  mortgage  was  given.  In  a  sense, 
possibly,  grass  is  growing  all  the  time, — that  is,  in  December,  the 
roots,  at  least,  would  be  in  the  ground ;  but  we  think  it  could  not 
be  said  that,  because  of  this,  the  instant  case  would  be  brought 
within  the  rule  of  the  Luce  case.  Possibly,  if  the  mortgage  was 
dated  in  the  spring  or  summer  of  1917,  it  could  be  said  that 
the  crop  of  grass,  later  in  the  same  year,  made  into  hay,  would 
cover  the  crop  of  1917.  In  other  words,  that  might  be  a  suflB- 
cient  description  of  the  year.  But  it  seems  to  us  that  it  could 
not  be  said  that  a  mortgage  executed  in  December,  1917,  would 
cover  the  crop  of  grass  or  hay  grown  and  harvested  in  1918, 
under  the  theory  of  the  Luce  case  that  the  crop  of  1918  was 
growing  at  the  time  of  the  execution  of  the  mortgage.  True, 
the  crop  in  question,  claimed  by  plaintiff,  was  grown  and  har- 
vested in  1918,  but  we  think  that  crop  was  not  covered  by  the 
description  in  the  mortgage  as  a  growing  crop  in  December, 
1917.  We  shall  not  stop  to  review,  at  any  length,  the  other 
cases  cited  by  appellant,  but  content  ourselves  with  a  brief 
reference  thereto.  The  description  in  each  case  varies.  Eggert 
&  Thoren  v.  White,  59  Iowa  464,  holds  that  a  mortgage  de- 
scribing the  crops  raised  on  certain  land,  without  giving  the  year, 
was  insufficient  to  put  defendants  on  inquiry  as  to  crops,  none 
of  which  were  raised,  and  only  five  acres  of  which  were  sown, 
at  the  time  of  the  execution  of  the  mortgage,  and  that  the  de- 
scription could  not  be  aided  by  parol  testimony.  Held  that  plain- 
tiff could  not  recover,  under  such  a  mortgage.  The  crop  in  that 
case  was  flax  and  wheat,  and  other  grain  or  produce.  The  Pen- 
nington case,  supra,  was  approved.  It  was  also  held  in  that  case 
that  one  who  seeks,  by  virtue  of  a  chattel  mortgage,  to  recover 
possession  of  property  which  he  claims  is  covered  by  it,  must 
rely  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of 
the  title  of  his  adversary.    Under  such  a  holding,  the  plaintiff 
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in  this  case  must  rely  upon  the  strength  of  his  title.  Cray  v. 
Currier,  62  Iowa  535,  Peterson  v.  Foli,  67  Iowa  402,  and  Wheeler 
V.  Becker,  68  Iowa  723,  have  little,  if  any,  bearing  on  the  ques- 
tion now  under  consideration.  In  the  first  of  these  cases,  a 
word  had  been  omitted  which  the  court  was  not  willing  to  supply. 
I  In  the  second  case,  the  question  was  whether  a  horse  could  be 

identified  by  the  description  in  the  mortgage,  and  it  was  held 
that,  under  the  evidence,  this  was  a  question  for  the  jury.  In 
the  Wheeler  case,  the  mortgage  described  a  horse,  which  de- 
scription, was  held  sufficient,  in  connection  with  a  provision  that 
the  property  was  to  remain  in  the  hands  of  the  mortgagor.  In 
the  instant  case,  the  hay  cut  by  the  defendant  was  not  in  the 
possession  of  the  mortgagor,  Chick,  and  it  never  was.  Indeed, 
one  of  the  contentions  of  appellee  is  that  neither  Chick  nor  plain- 
tiff ever  acquired  the  property.  Barr  v.  Carman  &  Ounn,  69 
Iowa  20,  is  against  appellant's  contention,  and  follows  the 
Eggert  and  Pennington  cases.  In  N orris  v.  Hix,  74  Iowa  524, 
525,  and  Johnson  v.  Rider,  84  Iowa  50,  the  mortgages  stated  the 
year  in  which  the  crops  were  grown.  In  King  v.  Howell,  94 
Iowa  208,  the  defect  in  the  mortgage  was  in  the  number  of  the 
township,  but  the  mortgage  covered  all  hay  in  stack  belonging  to 
the  mortgagor  on  certain  described  property,  and  a  mower  owned 
and  kept  by  him.  It  was  held  that,  since  he  had  property  answer- 
ing such  description  in  Township  92,  though  he  did  not  have  in 
91,  it  was  sufficient  to  enable  third  persons,  aided  by  the  inquiries 
suggested  by  the  instruments,  to  identify  said  property,  despite 
the  erroneous  statement  of  the  township.  No  question  as  to  the 
yeac.  Hopkins  Fine  Stock  Co.  v.  Beid,  106  Iowa  78,  involved 
increase  of  live  stock.  We  do  not  see  that  the  case  of  Straw- 
hacker  V.  Ives  &  Sons,  114  Iowa  661,  has  any  bearing  on  the 
question  now  before  us.  In  Farmers'  &  Merchants'  Bank  v. 
Stockdale,  121  Iowa  748,  the  description  in  the  mortgage  was 
too  indefinite,  and  the  recording  of  the  same  did  not  impart  con- 
structive notice  to  subsequent  mortgagees.  No  question  in  that 
case  as  to  the  year  in  which  crops  were  to  be  raised.  In  Ashley 
V.  Keeruin,  157  Iowa  1,  the  description  was  held  sufficient,  be- 
cause it  covered  all  property  owned  by  the  mortgagor,  and  de- 
scribed it  as  being  in  his  possession  and  on  his  premises,  etc. 
DUenbeck  v.  Security  Sav,  Bank,  186  Iowa  308,  holds  that, 
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as  a  mortgage  on  crops  to  be  grown  does  not  attach  until  the 
crop  is  planted,  and  such  a  mortgage  does  not  attach  to  the  in- 
crease of  live  stock  until  it  comes  into  existence,  a  tenant  can- 
not, by  giving  a  mortgage  just  before  the  term  begins,  deprive 
his  landlord  of  the  lien  on  crops  And  other  personal  property 
given  by  the  statute,  and  which  was,  as  well,  reserved  by  the 
lease.  In  the  instant  case,  the  proposition  is  reversed.  The 
owner  of  the  land.  Chick,  gave  the  chattel  mortgage  in  question, 
and  he,  or  rather,  his  mortgagee,  the  plaintiff,  is  seeking,  under 
the  mortgage,  to  deprive  the  defendant  of  his  right  to  the  crop 
harvested  by  him,  under  the  lease  between  himself  and  plain- 
tiff's mortgagor. 

In  re  Assignment  of  Thompson,  164  Iowa  20,  involved  the 
construction  of  a  chattel  mortgage  on  a  stock  of  goods  and  addi- 
tions or  all  substitutions  in  the  stock ;  also,  the  question  of  con- 
fusion of  goods,  and  so  on.  We  have  noticed,  though  briefly, 
all  the  cases  cited  by  appellant  on  this  proposition,  and  we 
think  they  do  not  sustain  his  contention.  Appellee  relies  on  the 
Pennington,  Eggert,  Barr,  and  Lxice  cases,  supra.  Without 
further  discussion,  we  think  appellee's  contention  must  be  sus- 
tained, and  that  the  mortgage  was  insufficient  to  affect  the 
rights  of  the  defendant. 

2.  Appellant's  next  contention  is  that  the  lease  of  April 
1st  was  modified  or  canceled  by  agreement  so  as  to  omit  the  last 
clause  in  the  lease,  and  that  defendant  waived  any  claim  to  the 

hay  therein  referred  to.  It  appears  that  Chick 
■  tenant:  waiver    gavc  defendant  a  check  for  $20,  as  provided  in 

of  lease  clause.        xi_       i  t_    j.  tt  xi_         i.t      j.*  u    !_• 

the  lease;  but,  recalling  the  obligation  of-  his 
mortgage  to  this  crop.  Chick  stopped  payment  on  the  check; 
but  soon  after  this,  Chick  gave  defendant  another  check  for  the 
same  amount,  and  for  the  same  purpose.  There  is  some  evidence 
as  to  a  meeting  between  defendant  and  Chick 's  wife  and  mother- 
in-law,  in  reference  to  canceling  the  lease,  and  that  thereafter 
defendant  agreed  with  Chick  that  he  (defendant)  would  make 
no  claim  to  the  hay.  As  we  understand  the  record,  this  was 
about  April  10th,  and  after  defendant  had  sowed  the  oats.  Ap- 
pellee's answer  to  this  is  that  there  was  no  consideration  for 
such  an  agreement,  and  that  the  evidence  was  not  sufiicient  to 
take  the  case  to  the  jury  on  the  alleged  agreement  to  cancel.    We 
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are  inclined  to  appellee's  view,  that  there  was  no  consideration; 
but,  without  determining  that,  we  think  the  evidence  was  not 
sufficient  to  show  a  mutual  rescission  or  cancellation  of  that  part 
of  the  lease  referred  to.  On  April  10,  1918,  Chick's  attorney 
wrote  defendant  that,  because  of  the  mortgage.  Chick  had  re- 
scinded the  contract  of  lease.  The  defendant  was  called  as  a 
witness  for  plaintiff,  and  denied  that  there  was  any  cancellation 
or  agreement  to  cancel.  Thereafter,  and  later  in  the  year,  he 
went  ahead  and  harvested  the  hay  and  stacked  it,  and  claimed 
to  do  so  under  the  lease,  as  originally  executed. 

The  court  sustained  defendant's  objections  to  some  of  the 
questions  propounded  by  plaintiff  to  the  witnesses,  and  of  this, 
complaint  is  made ;  but  an  examination  of  the  record  shows  that 
substantially  all  such  evidence  went  in  without  objection,  either 
before  or  after  the  objections  were  made  and  sustained. 

3.  It  is  claimed  by  appellant  that  defendant,  after  mak- 
ing the  modification  of  the  lease,  is,  because  of  plaintiff's  re- 
liance thereon  and  change  of  position,  and  because  of  defend- 
ant's representation  as  to  the  modification,  estopped,  in  this 
suit  by  plaintiff,  to  rely  upon  the  contract  of  lease  in  regard 
to  the  hay.  The  plaintiff  Sonka  did  not  testify  as  a  witness, 
or  that  he  relied  on  this  circumstance,  or  was  misled,  or  changed 
his  position.  Appellee  says  that  Chick,  who  was  a  witness,  is 
handling  the  matter  for  plaintiff,  and  for  the  benefit  of  Chick ; 
that  they  are  pursuing  defendant  to  make  him  pay  Sonka  what 
Chick  owes  him  on  the  mortgage.  We  have  shown  that  there  was 
no  modification  or  cancellation.    We  think  there  was  no  estoppel. 

4.  It  is  contended  by  appellant  that  the  court  erred  in 
refusing  to  permit  him  to  dismiss  the  case  before  it  was  finally 
3  Dismissal  and     submitted,  or  rather,  before  the  court  sustained 

nonsuit:  dii-       defendant's  motion  for  a  directed  verdict.    The 

missal  in 

.  repierin.  qucstion  is  uot  argucd,  but  it  is  one  of  the  as- 

signments of  error,  and  the  brief  point  is  as  follows : 

**At  the  conclusion  of  plaintiff's  case,  and  before  the  court 
has  made  his  entry  sustaining  a  motion  to  direct  a  verdict,  the 
plaintiff  has  the  right  to  dismiss,  without  prejudice." 

No  cases  are  cited.  There  are  cases  holding  that  a  plain- 
tiff may  dismiss  his  action  after  the  court  has  indicated  his  in- 
tention to  sustain  a  motion  for  a  directed  verdict  against  him, 
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but  before  such  verdict  has,  in  fact,  been  directed,  and  judg- 
ment entered  thereon.  Arpy  v.  Iowa  Brick  Mfg.  Co.,  150  Iowa 
431 ;  Morrisey  v.  Chicago  <&  N,  W.  B.  Co.,  80  Iowa  314 ;  Section 
3764,  Code  of  1897.  There  may  be  other  cases.  This  seems  to 
be  the  rule  in  an  ordinary  action.  Upon  such  examination  of 
authority  as  we  have  time  to  make,  we  discover  no  cases  where 
a  dismissal  was  permitted  in  a  replevin  case.  There  may  be  a 
serious  question  as  to  whether,  in  a  replevin  suit,  where  the 
plaintiff  has  secured  possession  of  the  property,  he  has  such  a 
right  to  dismiss.  Though  not  cited  by  either  side,  the  statute 
under  the  chapter  on  replevin.  Code  Section  4167,  provides 
that: 

**When  the  plaintiff  desires  the  immediate  delivery  of  the 
property,  he  shall  execute  a  bond  to  the  defendant,  •  *  *  con- 
ditioned that  he  will  appear  at  the  next  term  of  the  court,  •  *  • 
and  prosecute  his  action  to  judgment,  and  return  the  property, 
if  a  return  is  awarded,  and  pay  all  costs  and  damages  that  may 
be  adjudged  against  him  •  •  * '  ^ 

The  abstract  does  not  set  out  either  the  bond  or  the  writ,  but 
it  appears  that  plaintiff  did  obtain  possession  of  the  hay,  and 
that  he  sold  it  prior  to  the  trial;  so  that  we  are  warranted  in 
presuming  that  such  a  bond  as  the  law  requires,  was  given  by 
the  plaintiff.  This  being  so,  he  was  required  to  prosecute  the 
case  to  judgment, — that  is,  to  a  final  determination. 

But  aside  froiji  this,  the  record  shows  that  the  court  sus- 
tained defendant's  motion,  and  so  announced  when  it  was  made. 
It  does  appear  that,  at  some  time  after  the  defendant's  motion, 
4  Dismissal  and  plaintiff  sought  to  dismiss.  This  was  probably 
nii?of^ri"ht^in-  ^^^^^  ^^®  court  was  announcing  his  decision, 
definite  record.     \y^i  ^^jjg  rccord  is  not  clcar  at  just  what  stage  of 

the  proceedings  plaintiff  sought  to  dismiss.  Furthermore, 
though  defendant  did  not  denominate  his  answer  a  counterclaim, 
he  did  claim  that  half  of  the  hay  was  his,  and  that  his  half  was 
worth  $160,  and  asked  judgment  against  plaintiff  for  that 
amount.  The  plaintiff  seems  not  to  rely  seriously  upon  this 
point;  and,  under  all  the  circumstances,  we  would  not  feel  jus- 
tified in  reversing  on  this  ground. 

5.  The  court,  in  sustaining  defendant's  motion,  directed 
the  jury  to  return  the  following  verdict : 


I 
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5.  trial:  directed  "^c,  the  jury,  find  that  the  defendant  is 

vSiiJe^undOT*  entitled  to  the  possession  of  the  one  half  of  the 
eridenoe.  ^^y  replevined  herein,  and  find  that  such  one 

half  was  of  the  value  of  $160  on  August  2,  1918/' 

It  is  thought  that  the  court  erred  in  this,  and  the  assign- 
ment of  error  is:  **In  the  form  of  verdict  which  the  court 
directed  the  jury  to  return."    The  brief  point  is: 

**  Where  the  witnesses  differ  as  to  the  value  of  a  given 
piece  of  property,  its  value  is  for  the  jury  to  determine,  and  the 
court  should  not  arbitrarily  fix  its  value  in  the  form  of  verdict." 

There  is  no  other  argument  or  reference  to  the  matter,  ex- 
cept in  the  reply  argument.  But  one  witness  testified  as  to  the 
value  of  the  hay.  This  witness  was  Chick,  and  it  was  plaintiff's 
own  evidence.  The  trial  court,  in  fixing  the  value  at  $160, 
took  the  lowest  estimate  of  the  witness.  Of  this  the  defendant 
does  not  complain,  and  we  think  the  plaintiff  cannot.  Defend- 
ant claims  that  the  value  of  the  half  of  the  hay  was  $240.  Chick 
testifies  that,  at  one  time,  which  we  understand  appellant  to 
claim  was  before  the  replevin,  he  was  offered  $24  a  ton  for  the 
20  tons.  The  court  seems  to  have  taken  the  figures  at  which 
Chick  sold  the  hay  on  the  market,  which  Chick  says  was  the 
highest  price  he  could  get  at  that  time.  Counsel  for  appellant, 
in  argument,  seems  to  misapprehend  the  evidence.  In  argument, 
he  puts  it  this  way:  That  witness  said  he  sold  all  the  hay 
for  $183,  which  would  make  one  half  the  hay  a  little  over  $90. 
He  later  quotes  the  witness  as  saying  that  he  **sold  the  hay  for 
$16  to  $17  a  ton,  and,  there  being  20  tons,  it  ran  to  $283;"  and 
that  half  of  this  would  be  $140.  All  the  way  through  his  evi- 
dence, witness  says  there  were  20  tons.  He  does  say  in  his 
evidence:  **I  sold  the  hay  for  $16  to  $17  a  ton,  and,  there  be- 
ing 20  ton,  it  ran  to  $283."  It  may  readily  be  demonstrated 
that,  at  either  $16  or  $17,  it  would  be  more  than  $283.  At  $16, 
it  would  be  $320,  one  half  of  which  would  be  the  amount  fixed 
by  the  court. 

It  may  be,  as  appellee  contends,  that  appellant  has  not 
complied  strictly  with  the  rules  in  regard  to  presentation;  but 
we  have  gone  through  the  record,  and  attempted  to  determine 
all  points  that  seem  to  be  meritorious.  We  discover  no  error 
in  the  record,  and  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Brownie  Browman,  Appellant. 

HOBflOIDE:    Evidence — Sufficiency.    Evidence  held  sufficient  to  sustain 

1  a  verdict  of  guilty  of  murder  in  first  degree. 

EVIDENCE:     Demonstrative  Evidence — Connection  With  Controversy. 

2  Record  under  an  indictment  for  murder  reviewed,  and  held  suf- 
ficient to  justify  the  admission  in  evidence  of  a  revolver,  even 
though  the  same  was  not  found  on  the  person  of  the  defendant,  or 
in  his  house,  nor  was  it  positively  seen  in  his  possession. 

8EABCHES  AND  SEIZURES:     Unreasonable  Searches — Waiver.     The 

3  objection  that  articles  sought  to  be  introduced  in  evidence  were 
obtained  by  an  unreasonable  and  unlawful  search  of  defendant's 
premises  may  not  be  urged,  when,  after  successfully  excluding  the 
articles  on  said  ground,  the  defendant,  in  his  own  testimony,  volun- 
tarily enters  into  an  explanation  of  his  possession  of  said  articles. 


CRIMINAL   LAW:     Evidence — Other   Offenses   Showing  Motive.     On 

4  the  trial  of  an  indictment  for  homicide,  it  is  not  error  to  receive 
in  evidence,  strictly  on  the  question  of  motivCf  articles  which  repre- 
sent the  fruits  of  a  recently  committed  offense  with  which  the  ac- 
cused is  shown  to  have  had  connection. 

CRIMINAL  LAW:     New  Trial— Denial  of  Fair  Trial.     The  fact  that, 

5  during  the  trial  of  an  indictment  for  homicide,  a  stranger  to  the 
trial,  armed  with  a  revolver,  was  found  in  the  court  room  and  was 
quietly  disarmed,  affords  no  grounds  for  new  trial. 

JURY:     Waiver  of  Right  in  Criminal  Case.     A  defendant  on  trial  for 

6  a  felony  may  validly  agree  to  a  trial  by  a  jury  of  eleven. 

CRIMINAL  LAW:     New  Trial — Misconduct  in  Argument.     Argument 

7  for  the  State  in  a  homicide  case  reviewed,  and  held  not  to  present 
reversible  error,  especially  in  view  of  the  finding  of  the  court. 

Appeal  from  Polk  District  Court, — Joseph  E.  Meyer,  eludge. 

May  10,  1921. 

Appeal  by  defendant  from  a  conviction  of  the  crime  of 
murder  in  the  first  degree  and  sentence  of  life  imprisonment. — 
Affirmed. 
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C.  C.  Putnam,  for  appellant. 

Ben  J.  Oibson,  Attorney  General,  John  Fletcher,  Assistant 
Attorney  General,  Arthur  Rippey,  County  Attorney,  and  H,  W. 
Byers,  for  appellee. 


Preston,  J. — A  summary  of  the  errors  relied  upon  is :  The 
alleged  insuflScieney  of  the  evidence ;  error  of  the  court  in  ruling 
upon  the  admission  of  certain  evidence  and  exhibits  oflEered  by 

the  State;  error  in  the  instructions;  a  transac- 
"  dence:  suf-  tiou  that  occurrcd  in  the  court  room  during  the 

ciency.  trial;  proceeding  with  the  trial  of  the  case  to 

11  jurors,  with  defendant's  consent,  after  a  juror  had  been  ex- 
cused because  of  illness ;  misconduct  of  counsel  for  the  State  in 
argument  to  the  jury. 

The  murdered  man,  C.  J.  McCarthy,  was  a  police  officer  of 
the  city,  and  had  been  for  a  number  of  years,  and  was  killed 
while  engaged  in  the  performance  of  his  duties.  The  murder 
was  an  atrocious  one,  without  the  slightest  provocation  or  ex- 
cuse. The  evidence  is  partly  circumstantial,  although  there  were 
eyewitnesses  to  the  killing.  Two  or  three  of  them  identified  the 
defendant  as  the  man.  There  were  electric  lights  in  the  vicinity : 
two  lights  on  the  outside  of  the  building  just  above  the  colored 
man,  as  he  sat  on  a  ledge  by  the  side  of  the  steps  of  the  stoop, 
just  before  the  shooting.  The  evidence  of  a  large  number  of 
witnesses  for  the  State  is  denied  only  by  the  evidence  of  defend- 
ant himself,  as  a  witness,  except  that  the  clerk  of  the  grand 
jury  gave  testimony  tending  to  impeach,  by  contradictory  state- 
ments, one  of  the  State's  witnesses.  Notwithstanding  the  im- 
peachment, the  weight  of  such  testimony  was  for  the  jury.  State 
V.  Carpenter,  124  Iowa  5.  Because  of  the  importance  of  the 
case,  and  since  the  sufficiency  of  the  evidence  is  challenged,  we 
deem  it  proper  to  go  into  the  evidence  somewhat  in  detail ;  but 
a  brief  statement  of  the  general  situation  may  be  helpful  at  the 
start. 

The  murder  was  committed  about  3  o'clock  in  the  morning 
of  September  27,  1919,  at  or  near  the  northeast  comer  of  the 
Flynn  Dairy  building.  The  defendant  is  a  negro.  He  lived 
a  few  blocks  from  the  Flynn  Dairy.     The  person  who  did  the 
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killing  was  a  negro,  who,  at  the  time  of  the  killing,  was  under 
arrest  by  McCarthy,  upon  complaint  of  the  Flynn  Dairy  people, 
upon  suspicion  that  he  was  the  party  who  had  been  stealing  milk 
from  the  wagons  for  some  time  previous;  and  it  was  thought, 
also,  that  the  person  so  under  arrest  had  been  prowling  aroimd 
the  neighborhood  of  the  dairy,  where  a  number  of  burglaries 
had  been  committed  during  the  summer,  and  that  he  had  com- 
mitted them.  The  theory  of  the  State  is,  as  we  understand  it, 
that  the  motive  for  the  shooting  was  to  escape  prosecution  for 
burglary  or  larceny,  and  counsel  for  defendant  concedes  that  this 
is  probably  true.  Deceased  was  shot  twice,  once  through  the 
heart.  Another  shot  was  fired  at  the  patrol  wagon  as  it  ap- 
proached, just  before  the  shooting,  and  another  afterwards.  One 
of  the  drivers  of  a  milk  wagon.  Miller,  testifies  that,  a  number  of 
times  prior  to  the  transaction  in  question,  he  had  seen  a  negro 
whom  he  afterwards  identified  as  defendant,  at  different  points 
along  his  route,  and  that  he  suspected  the  negro  as  the  person  who 
had  been  taking  milk  from  his  wagon  during  his  absence  in  mak- 
ing deliveries.  On  one  occasion  in  the  daytime,  he  saw  defendant, 
as  he  says,  upon  the  street  two  or  three  blocks  from  the  dairy, 
and  asked  him  if  he  lived  in  that  community,  to  which  the 
colored  man  replied,  **No,''  that  he  lived  on  Ridge  Street.  A 
night  or  two  previous  to  the  killing,  McCarthy  had  accompanied 
Miller,  for  the  purpose  of  discovering  the  person  who  was  guilty 
of  larceny  of  milk  from  the  wagon,  and  to  locate  the  party  who 
had  committed  burglary  in  the  vicinity.  On  the  night  in  ques- 
tion, the  officer  went  to  the  dairy  on  the  same  mission,  but  at 
this  time  did  not  start  out  with  the  driver.  He  remained  at  the 
dairy  a  few  minutes,  putting  on  some  overalls,  probably  to  cover 
his  uniform.  Later,  he  started  out  over  the  route  covered  by 
Miller.  When  Miller  had-  driven  about  a  quarter  of  a  block 
from  the  dairy,  he  saw  a  colored  man,  who,  he  says,  was  the  de- 
fendant, and  ran  to  McCarthy  and  said:  ''There  he  is;  go  to 
him. ' '  Deceased  went  across  the  street  to  where  the  colored  man 
was,  and  halted  him,  and  Miller  came  across  and  told  McCarthy 
that  he  was  in  possession  of  the  right  man.  McCarthy  then  took 
defendant  to  the  dairy,  and  had  one  of  the  employees,  Watkins, 
call  the  patrol  wagon. 

1.     Witness  Miller,  after  describing  the  dairy,  brick  build- 
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ing,  driveways,  steps,  and  so  on,  says  that,  during  the  months  of 
August  and  Septemher,  he  learned  of  a  number  of  burglaries 
committed  in  the  vicinity,  and  says  that  milk  had  been  stolen 
from  his  wagon,  prior  to  the  murder ;  that  he  had  seen  a  colored 
man  a  number  of  times,  a  few  times  close  to  him ;  that  the  man 
he  stopped  and  talked  with,  and  the  man  he  met,  was  the  de- 
fendant, and  the  same  man  who  was  arrested  and  who  shot 
McCarthy;  that  the  colored  man  wore  an  overall  jacket,  dark 
blue  (looked  like  a  new  jacket,  a  newly  washed  dark  blue 
jacket),  a  pair  of  light  shoes,  which  he  at  first  took  to  be  elk, 
but  afterwards  discovered  that  they  were  tennis  shoes,  and  a 
dark  cap ;  that  he  watched  for  the  colored  man,  and  studied  his 
bearing  and  walk,  so  that  he  would  know  him  if  he  saw  him 
again ;  that,  on  the  night  or  morning  in  question,  when  he  had 
gone  about  a  quarter  of  a  block,  he  saw  the  defendant,  saw  the 
white  shoes,  and  told  McCarthy  to  go  to  him ;  that  just  then  he 
went  by  one  of  the  gas  lights;  that  witness  had  a  miner's  lamp 
on  his  cap,  a  brass  lamp,  which  burns  carbide;  that  it  has  a 
reflector  on  it,  and  makes  a  very  bright  light ;  that,  when  he  went 
across  to  McCarthy,  he  walked  two  feet  in  front  of  defendant, 
with  the  light  shining  on  his  face ;  that  he  sized  him  up ;  that  he 
looked  him  over  from  head  to  foot ;  that  he  noticed  a  peculiarity 
in  his  walk ;  that  he  does  not  know  just  how  to  describe  it,  but 
studied  it  night  after  night,  when  he  would  see  him;  that  he 
saw  defendant  at  the  oflSce  of  the  chief  of  detectives  afterwards, 
and  saw  him  walk  there ;  that  defendant  walked  the  same  as  he 
did  on  the  street ;  that  he  w^alked  several  different  ways ;  that  he 
walked  the  same  and  his  build  was  the  same  as  the  man  he  saw 
up  there.  He  describes  the  cap,  jacket,  and  tennis  shoes,  and 
says  he  told  McCarthy  he  ^was  sure  the  man  was  the  right  one ; 
that  McCarthy  and  the  man  under  arrest  went  towards  the  build- 
ing, and  Miller  went  on  delivering  milk;  that,  after  he  had 
gone  on  down  the  street,  he  heard  some  shots,  10  or  15  minutes 
afterwards;  that  he  is  positive  that  defendant  is  the  man  that 
McCarthy  arrested  in  his  presence ;  that,  at  3  o  'clock  in  the  morn- 
ing, it  was  quite  dark;  that  it  didn't  get  light  until  5  o'clock. 
Witness  was  examined  at  length  as  to  his  identification  at  the 
time  and  afterwards,  and  as  to  other  colored  men. 

Watkins  testifies  as  to  his  employment  at  the  dairy;  that 
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he  saw  McCarthy  come  to  the  plant,  the  morning  in  question, 
and  that  he  had  a  colored  fellow  with  him ;  that  the  negro  was 
dressed  in  an  overall  suit,  cap,  and  canvas  shoes ;  that  the  negro 
said  his  name  was  Jackson ;  that  he  and  McCarthy  walked  past 
witness  out  of  the  driveway  onto  the  street  and  down  to  the 
corner;  that  he  called  the  patrol  wagon;  that  he  accompanied 
McCarthy  and  the  colored  man  to  the  comer;  that  he  stopped 
at  the  northeast  corner  of  the  building.  He  describes  the  steps 
and  the  ledge  at  the  side  of  the  steps,  and  says  that  McCarthy 
and  witness  stopped  at  the  corner  of  the  building ;  that  the  negro 
sat  down  on  the  north  ledge  that  runs  out  along  the  edge  of 
the  steps;  that  he  was  facing  east,  and  McCarthy  was  north 
of  him,  5  or  6  feet;  that  witness  was  straight  north  of  him,  a 
foot  from  McCarthy;  that  the  colored  man  sat  down  on  the 
ledge,  his  left  foot  resting  on  the  sidewalk  nearest  to  them,  his 
right  leg  over  the  ledge;  that  he  saw  the  lights  of  the  automo- 
bile, the  patrol,  coming;  that,  when  the  patrol  got  almost  to  a 
stop,  the  colored  man  **  whirled  on  his  foot,  facing  us,  and  I 
dropped  to  the  sidewalk  and  hollered  to  McCarthy  to  get  back. 
As  near  as  I  can  recollect,  I  seen  the  flash  of  the  gun  and  heard 
the  report  at  the  same  time,  and  I  got  up  and  ran.  I  ran  west. 
When  I  got  to  the  entrance,  I  seen  somebody  reeling  back  and 
forth  across  the  sidewalk.  I  went  to  the  city  jail,  after  this,  to 
examine  negroes  for  the  purpose  of  identification,  several  times ; 
saw  this  colored  man,  sitting  here,  at  the  police  station.  To  the 
best  of  my  judgment,  I  would  say  it  was  the  same  man  that  was 
out  there  the  morning  McCarthy  was  killed.  Saw  no  other 
negroes  around  there,  except  this  man  that  McCarthy  brought. 
The  two  lights,  both  lit,  are  right  above  each  ledge.  There  were 
two  lights,  each  about  32-candle  power,  shining  brightly  there, 
and  the  colored  fellow  was  under  them.  I  was  right  close  to 
him.  When  I  dropped  to  the  pavement,  I  thought  the  colored 
fellow  fired  only  one  shot;  that  was  my  best  judgment  at  that 
time.  Afterwards,  they  told  me  he  had  two  bullet  wounds  in 
him.  To  the  best  of  my  judgment,  I  only  heard  the  one  shot. 
I  don't  know  as  I  ever  was  positive  that  defendant  was  the  man. 
When  I  wxnt  to  the  station  to  identify  the  man  they  had,  de- 
fendant come  in  and  sat  down.  He  then  had  on  a  hat  and  a 
white  collar.    They  never  tried  to  put  a  jacket  on  him  or  a  cap. 
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The  man  up  there  under  the  lights  had  on  a  leather  cap,  or 
part  leather  and  part  cloth,  canvas  shoes,  and  a  dark  blue  over- 
all suit.  Would  say  the  jacket  had  not  seen  a  whole  lot  of 
service.  The  shoes  were  the  kind  that  come  up  around  the 
ankle." 

Latham  drove  the  patrol  wagon  that  morning.  As  they  ap- 
proached the  dairy,  he  saw  a  colored  man  sitting  on  the  approach 
of  that  step,  and  McCarthy  and  another  man  standing  alongside 
of  him.  The  negro  had  on  what  he  supposed  was  a  pair  of  over- 
alls and  jumper  jacket  and  cap.  He  was  a  man  5  feet  -8  or  9 
inches  tall,  rather  heavy  set,  had  broad  shoulders,  high  cheek 
bones,  and  was  rather  dark.  He  saw  him  sitting  there  before 
the  shooting.     Two  bright  lights  were  burning  at  the  doorway. 

Suess  says  he  accompanied  Latham  to  the  dairy.  He  testi- 
fies that: 

"The  negro  was  about  5  feet  and  9  or  10  inches,  and  weighed 
about  180  pounds,  I  should  judge.  Saw  defendant  at  the  police 
headquarters.  According  to  his  height  and  weight,  and  to  the 
best  of  my  knowledge,  I  took  him  as  the  man.  Was  about  200 
feet  south  of  where  McCarthy  was  shot.  The  negro  that  ran 
past  me  was  wearing  light  shoes,  cap,  and  had  a  jacket  that  I 
think  was  an  overall  jacket.  He  made  no  noise  whatever,  as  he 
went  along  the  street.  As  he  ran  past  me,  I  noticed  that  his 
cap  looked  like  a  shop  cap.  It  was  dark.  The  patrol  wagon  had 
a  bullet  hole  in  it  on  the  side  towards  the  Plynn  dairy.  In 
my  judgment,  it  was  a  32-caliber  bullet  hole.'' 

Chiesa,  milk  driver,  saw  McCarthy,  the  morning  he  was 
killed.  He  and  a  colored  man  came  into  the  plant.  The  colored 
man  asked  witness  if  he  knew  him.  He  was  dressed  in  some 
kind  of  blue  pants  and  jacket,  either  blue  or  black.  The  negro 
sat  down  on  the  steps. 

**  Went  to  the  police  station  afterwards,  and  looked  over  two 
men  for  identification.  Can't  tell  whether  defendant  is  the 
man;  it  is  hard  to  tell  for  me.  I  never  saw  him  for  long.  The 
colored  man  at  the  dairy  was  large." 

Higgins,  a  dairy  employee,  saw  McCarthy,  the  morning  he 
was  killed;  was  in  the  driveway  on  the  dock  where  they  load 
wagons,  when  he  and  tlie  colored  man  came  in.  The  colored 
man  asked  witness  if  he  knew  him,  and  was  told  he  did  not. 
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**He  had  on  a  blue  denim  jacket.  Good-fidzed  fellow,  tall 
and  medium  color;  not  the  blackest  nor  the  whitest.  They  had 
me  down  to  the  police  station  a  couple  of  times,  to  look  over 
some  men  to  see  whether  I  could  identify  them, — whether  it  was 
the  same  negro  McCarthy  brought  in.  Could  not  swear  that  it 
was  the  same  one.  Heard  the  shooting,  came  down  then,  and 
went  out  on  the  sidewalk.  At  the  station,  saw  a  man  probably 
the  build  and  general  appearance  as  the  man  at  the  dairy  with 
McCarthy;  the  same  general  appearance.'' 

Lee  says  he  was  in  Mercy  Hospital  on  the  first  floor,  Septem- 
ber 27th;  that  shots  attracted  his  attention  about  three  o'clock; 
that  the  nurse  had  been  up,  to  give  him  medicine ;  that  the  sound 
of  the  shots  came  from  the  northwest;  that,  after  the  shots,  he 
saw  a  party  coming  across  the  hospital  grounds,  running,  who 
passed  within  200  or  250  feet  of  his  window,  running  rapidly 
to  the  southeast. 

**Am  not  telling  the  jury  that  I  am  attempting  to  identify 
the  defendant  as  the  man.  As  he  ran  past  the  hospital,  I  ob- 
served a  cap  and  loose  jacket  of  some  kind." 

Witness  says  the  man  was  not  white;  that  he  could  see 
plainly  the  face  with  the  cap  on, — not  enough  to  tell  the  fea- 
tures; that  his  face  was  not  white.  **The  last  I  saw  of  him,  he 
disappeared  over  the  hospital  grounds." 

Sarah  Breunia,  nurse  for  Lee,  remembers  giving  him  some 
medicine  about  3  o'clock,  and  5  minutes  afterwards,  heard  some 
shots  that  came  from  the  northwest;  also,  the  noise  of  an  auto- 
mobile, after  the  shots  were  fired.  The  dairy  is  two  blocks  west 
and  a  block  north  of  the  hospital. 

Cronkhite,  sheriff  of  Marion  County,  saw  defendant  in  jail 
at  Knoxville;  had  a  conversation  with  him  in  reference  to  the 
murder  of  McCarthy ;  talked  to  him  about  his  guilt  or  innocence ; 
told  him  he  knew  whether  he  was  guilty  or  not;  asked  him  if 
he  wanted  to  make  any  confession,  and  said  that,  if  he  did,  he 
would  bring  an  attorney.  Defendant  said  that,  if  he  had  any- 
thing to  say,  he  would  tell  it  to  the  judge ;  he  said  he  knew  he 
was  up  against  a  bad  jamb. 

Defendant  testifies  that  he  was  mistreated  by  the  sheriff; 
but  other  witnesses  in  rebuttal  who  were  present  deny  that. 

Delmedge,   city   detective,   searched   defendant's  house   at 
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1032  West  First  Street,  October  5th,  with  Pettit.  He  was  asked 
to  tell  what  he  found  in  the  house  when  he  searched  it;  and, 
upon  objection  by  defendant  and  examination  by  him,  it  ap- 
peared that  defendant  was  at  the  police  station  at  the  time  of 
the  search,  and  that  witness  entered  the  building  by  unlocking 
a  padlock  and  going  in  the  front  door;  that  there  was  no  one 
there  who  admitted  him ;  that  he  had  no  search  warrant.  After 
some  discussion  between  the  court  and  counsel,  the  question  was 
withdrawn.  Later  during  the  trial,  this  witness  was  recalled, 
and  testified  that,  after  he  and  Pettit  brought  defendant  to  the 
station,  they  went  up  to  his  house,  Sunday  morning;  that  he 
was  in  the  jail  when  defendant  asked  witness  to  bring  defend- 
ant a  package  of  smoking  tobacco;  that  he  said  it  was  in  his 
coat,  hanging  up  on  the  wall  in  his  house;  that  witness  told 
him  he  would  get  it  for  him  up  there,  and  did  so ;  that  he  brought 
it  back  and  gave  it  to  him  at  the  jail,  Monday  morning. 

**When  I  went  up  there,  I  found  the  house  locked;  had  a 
key  that  opened  the  lock,  and  opened  it  and  went  in.  Q.  Did 
you  find  the  coat  where  he  told  you  it  would  be  ? ' ' 

The  question  was  objected  to,  and  there  was  some  discus- 
sion between  the  court  and  counsel,  counsel  for  the  State  saying 
that,  when  the  question  was  up  before,  the  record  did  not  show 
that  defendant  had  requested  witness  to  go  to  his  house  and 
bring  him  anything,  and  stating  further  that  the  State  did  not 
wish  to  press  anything  that  was  even  close.  The  question  was 
not  answered. 

Pettit,  city  detective,  was  assigned  to  the  work  in  connec- 
tion with  this  murder;  went  through  a  number  of  houses  on 
Second  and  Ridge,  and  down  the  dumps  in  an  effort  to  locate 
the  party. 

**  Saturday  following  the  murder,  I  was  told  about  the  See- 
burger  boy  finding  a  pistol  in  an  old  shack  of  a  house  near 
defendant's  home;  stopped  and  got  the  pistol;  looked  through 
the  old  house,  and,  as  I  came  out,  saw  defendant  going  by; 
stopped  him  and  asked  him  his  name,  and  he  said  it  was  Brownie. 
He  had  some  old  clothes  under  his  arm,  which  later  proved  to 
be  a  pair  of  trousers  and  a  long  shirt.  Asked  him  where  he 
lived,  and  he  said,  *  Right  there,'  which  was  the  second  building 
from  the  old  shack.     There  is  one  small  shack  between  where 
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Browman  lived  and  where  the  boy  found  the  gun.  Mrs.  Abel 
lived  there.  Searched  him ;  didn  't  find  any  revolver.  Identifies 
the  revolver  Exhibit  B  as  the  one  he  got  from  the  Seeburger 
boy.  It  is  a  32  automatic.  It  looked  as  though  it  had  been 
used  recently.  Took  him  to  the  chief;  searched  him;  found 
$2.61  in  his  pocket,  and  $124  in  his  stocking.  After  that,  was 
in  the  place  where  Browman  said  he  lived  that  Sunday  morn- 
ing. Delmedge  was  with  me.  The  house  was  locked.  Delmedge 
had  a  key  that  unlocked  the  padlock.  He  opened  the  door. 
The  bullets  the  boy  gave  me  fit  Exhibit  B.  I  think  the  chief 
put  the  bullets  in  the  drawer  and  got  them  mixed  up. 

**Q.  On  the  same  day  when  you  say  you  went  to  Mr. 
Browman 's  house  after  he  had  been  arrested,  when  you  went 
with  Mr.  Delmedge,  did  you  see  any  property  there  of  any 
kind  ?  I  do  not  want  you  to  state  the  kind ;  I  want  you  to  state 
the  fact.    A.    Yes,  sir." 

Defendant  then  objected  to  the  question,  for  the  same  rea- 
sons as  to  the  evidence  of  Delmedge,  and  moved  to  strike  the 
answer.  After  some  discussion,  the  objection  and  motion  were 
overruled. 

**Q.  The  article  or  articles  you  secured, — what  did  you 
do  with  them?  (Same  record.)  A.  I  turned  them  over  to 
Chief  McDonald.  I  haven't  got  them  now;  I  haven't  got  them 
in  my  possession." 

The  house  where  Browman  lived  is  seven  blocks  east  and 
one  block  south  of  the  Flynn  Dairy.  The  defendant's  house 
was  in  a  district  where  there  are  shacks  and  small  houses.  A 
good  many  negroes  live  there.  There  is  an  incline  at  Brow- 
man's  house  and  Abel's,  higher  than  the  street.  The  house 
in  which  the  boy  found  the  gun  is  an  uninhabited  sort  of  a 
shack,  that  is  run  down,  and  not  occupied.  It  is  south  of  Mrs. 
Abel 's. 

Galvin  testifies  that,  in  the  early  morning  of  September 
23d,  he  was  rooming  at  a  place  we^st  and  south  of  the  Flynn 
Dairy ;  was  awakened  by  Kinney,  saying  that  there  was  a  man 
at  the  window,  and  at  the  same  time  there  was  a  noise  of  some- 
thing falling  off  the  dresser.  Looked  out  of  the  window,  and 
saw  the  form  of  a  man  between  the  house  where  he  was  and 
the  next  one  west. 
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'*He  jumped  over  a  low  iron  fence  into  the  yard  next  door, 
and  then  seemed  to  jump  back  into  our  yard.  There  was  a 
bright  light  in  front  of  the  house,  and  I  could  see  his  shadow 
move  toward  the  light.  Could  hardly  say  that  I  had  such  a  clear 
view  as  to  tell  whether  the  man  was  white  or  colored."  Over 
objection,  says  that  he  afterwards  discovered  the  loss  of  some 
articles  belonging  to  him.  Immediately  went  to  the  front  door, 
after  leaving  the  window,  and  could  see  no  one  in  the  front 
yard.  Returned  to  the  bedroom,  and  discovered  his  trousers 
and  shirt  gone  from  the  head  of  the  bed  where  he  had  left  them. 
**Had  a  watch  and  a  key  chain  with  some  keys,  knife  and  some 
silver  in  the  trousers,  And  in  another  pocket  a  leather  bill  fold, 
with  about  $94  in  it.  The  shirt  had  a  pair  of  gold  cuflf  links 
in  it,  bearing  the  initial  G.  The  police  were  called  immediately, 
but  no  discovery  made  that  night.  The  next  morning,  my  watch 
was  found  in  the  front  yard.  The  trousers  and  shirt  were 
rolled  in  a  bundle,  and  lying  in  the  back  yard.  Everything 
was  gone  out  of  the  trousers,  and  the  cuff  links  were  gone  out 
of  the  shirt.  Next  day,  found  the  key  chain  and  keys  between 
Seventh  and  Eighth,  and  a  number  of  receipts  and  papers  that 
had  been  in  my  pocketbook,  in  the  alley  between  Seventh  and 
Eighth,  north  of  Laurel.  They  were  scattered  for  a  distance  of 
two  blocks.  Exhibit  C,  being  a  square  piece  of  gold  plate,  with 
the  letter  G  on  it,  is  a  part  of  one  of  my  cuff  links  that  was  in 
my  shirt,  to  the  best  of  my  knowledge  and  belief.  In  the  money 
which  was  in  my  book  was  one  $20  bill,  on  which  I  had  observed 
the  figures  *76*  across  the  face  of  it,  in  blue  pencil.  To  the 
best  of  my  belief,  that  [the  bill  shown]  is  the  $20  bill  I  had 
among  my  money.  This  is  the  same  figure,  in  blue  pencil.  Re- 
ported the  marked  $20  bill  to  the  chief  of  detectives  or  one  of 
his  assistants,  the  next  day,  and  told  him  that,  on  a  $20  bill 
that  I  had,  were  the  figures  *76'  in  blue  pencil.  To  the  best 
of  my  recollection,  there  was  one  $20  bill,  two  $2.00  bills,  and 
the  balance  in  5's  and  10 's,— can't  state  the  exact  number. 
Talked  twice  with  the  chief  about  the  marked  bill.  He  again 
asked  me  to  describe  the  bill  or  the  markings  on  it.  He  then 
showed  me  a  $20  bill.  This  bill  that  you  have  showed  me  and 
the  marking  on  it  are  identical,  to  the  best  of  my  knowledge.'' 

Kinney  testifies  as  to  the  Galvin  transaction.    It  was  three 
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o'clock  in  the  morning.  He  awakened  in  time  to  see  face  at  the 
window.  He  was  3  or  4  feet  away.  It  was  a  colored  man. 
When  they  got  to  the  front  door,  he  was  out  of  sight.  He  then 
gives  testimony  similar  to  Galvin's  as  to  the  trousers,  shirt, 
watch,  and  money's  being  gone,  and  that  the  cuff  links  were 
gone  from  the  shirt ;  and  testifies  to  the  finding  of  the  articles  in 
the  yard. 

Mrs.  Galvin  gave  similar  testimony  as  to  the  burglary  and 
the  articles  taken  and  the  finding  of  some  of  them  in  the  yard ; 
says  she  gave  the  cuff  buttons  to  Mr.  Galvin  as  a  gift ;  purchased 
them  at  Plumb's  Jewelry  store;  had  them  engraved  with  the 
initial  G.  *  *  Exhibit  C  is  half  of  one  of  the  cuff  buttons  I  gave 
him,  as  far  as  I  could  identify  it." 

Russel,  jeweler,  says  that  the  cuff  link,  Exhibit  C,  is  one 
of  Plumb 's  buttons,  because  it  has  the  stock  number  on  the  back, 
and  the  engraving  is  his;  did  it  himself.  It  has  been  cut  by  a 
left-handed  engraver.  Was  working  upstairs  and  did  not  see 
the  customer.  Knows  that  he  put  that  initial  on  himself,  prior 
to  September. 

McDonald,  chief  of  detectives,  says  that  all  the  men  under 
him  were  detailed  on  this  ease,  and  a  diligent  search  made 
during  the  week  subsequent  to  the  killing;  that  25  or  30  sus- 
pects were  brought  in;  that  the  first  man  that  was  absolutely 
recognized  was  defendant;  that,  one  time  after  he  was  brought 
back  from  Port  Madison,  Watkins  requested  to  have  another 
view  of  him. 

**  Defendant  was  brought  in  Sunday  morning  by  Pettit, 
who  searched  him  in  my  presence.  Defendant  offered  no  re- 
sistance. A  book  and  some  money  were  taken  from  him,  $126 
in  bills  and  some  cents.  Pettit  got  the  money  down  in  his  shoe 
or  in  his  leg,  some  place  in  his  stocking,  I  guess.  Defendant 
said  he  won  it  gambling.  Did  not  examine  the  bills  that  morn- 
ing, so  I  could  tell  about  any  particular  bill,  but  I  did  while 
the  money  was  in  my  possession,  and  before  anyone  else  had 
gotten  it.  Noticed  this  $20  bill  marked  *  76 '  on  it  in  blue  pencil. 
Defendant  got  20  cents  of  the  money  to  buy  tobacco  with,  and 
gave  this  receipt  for  the  tobacco.  The  morning  defendant  was 
brought  in,  we  told  him  we  were  going  up  to  search  his  house. 
He  didn  't  object.    I  believe  he  made  the  request  from  Delmedge, 
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at  that  time,  to  go  in  his  pockets  and  bring  him  some  tobacco. 
Delmedge  went  to  the  man's  house  that  morning,  under  instruc- 
tions from  my  department. 

**Q.  Was  anything  turned  over  to  you  by  either  of  these 
men  9    A.    Yes,  sir.    Q.    You  may  examine — 

**Mr.  Putnam:  Just  a  moment.  Do  you  now  propose  to 
oflfer,  for  the  examination  of  this  witness,  something  that  was 
claimed  to  have  been  in  the  house  of  this  defendant  ? 

**Mr.  Byers:  I  am  at  this  time  seeking  to  have  this  witness 
identify  articles  that  were  turned  over  to  him  by  these  men  on 
the  day  of  the  arrest,  and  ask  him  with  respect  to  them. 

**Mr.  Putnam:  Are  you  now  claiming  these  articles  were 
found  in  this  defendant's  house? 

** Byers:  I  don't  know  about  that;  it  is  my  understanding 
they  were,  but  I  am  not  yet  offering  the  articles.  I  am  trying 
to  make  them  competent,  is  all,  to  offer  them  when  I  get  to  them. 

**Q.  You  may  examine  Exhibit  B,  and  state  if  you  ever 
saw  that  before  [the  revolver  found  in  the  old  rfiaek]." 

Thereupon,  there  was  some  discussion  between  counsel  and 
the  court,  counsel  for  defendant  desiring  to  ask  some  questions 
for  an  objection;  and  counsel  for  the  State  stated  that  they 
simply  wanted  to  identify  these  things  now,  and  they  would 
offer  them  later,  and  counsel  for  defendant  could  make  all  the 
examination  he  wished.  The  question  was  repeated,  and  witness 
answered : 

**A.  I  did;  I  saw  it  in  my  office.  I  believe  Pettit  and  Del- 
medge delivered  it  to  me.  I  put  it  in  the  envelope,  marked  it 
as  evidence,  and  turned  it  over  to  the  grand  jury." 

Other  articles  were  identified  as  having  been  delivered  to 
witness  by  Delmedge  and  Pettit  and  then  turned  over  to  the 
grand  jury.  Witness  continues,  and  says  that  he  asked  defend- 
ant if  he  ever  owned  a  pair  of  canvas  shoes,  and  he  said  he  had 
not. 

'*That  was  before  he  saw  the  shoes.  Then  showed  him  the 
shoes,  and  told  him  they  were  found  in  his  house,  and  he  stated 
they  belonged  to  a  tall,  slim,  yellow  man,  by  the  name  of  Smith. 
He  did  say  that  he  had  worn  the  same  kind  of  a  shoe  last  spring, 
for  a  while;  that  these  shoes  were  too  large  for  him.  This  con- 
versation about  the  shoes  was  the  day  he  was  taken  to  Knox- 
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ville.  He  was  taken  there  for  safe-keeping.  The  chief  of  police 
got  alarmed  that  there  might  be  some  violence  towards  him, 
and  it  had  not  been  given  out  that  he  was  in  custody  yet.  He 
was  taken  to  Fort  Madison.  The  pistol,  Exhibit  B,  was  turned 
over  to  me  as  a  part  of  the  search,  and  as  an  incident  to  the 
arrest  of  defendant.  It  was  fully  loaded.  Would  not  say 
definitely  that  you  had  the  wrong  set  of  cartridges  here  a  mo- 
ment ago;  I  might  have  got  theia  mixed  up  with  others." 

On  cross-examination,  witness  was  interrogated  at  some 
length  as  to  different  persons  who  were  suspected,  his  conversa- 
tion with  some  of  the  witnesses  as  to  how  he  understood  the 
party  was  dressed,  telephoning  to  the  dairy  to  have  the  wit- 
nesses come  down  and  examine  prisoners,  and  so  on.  He  was 
also  asked  by  counsel  for  defendant  in  regard  to  witness's  hav- 
ing told  Miller  that  he  had  a  pair  of  tennis  shoes  that  were 
found  in  Browman 's  house,  and  about  the  money  found  on  de- 
fendant's person,  and  the  pistol,  and  that  defendant  had  been 
arrested  in  the  neighborhood  where  the  gun  was  found,  and 
so  on. 

Fred  Seeburger,  12  years  old,  says  he  knows  Mrs.  Abel, 
and  where  her  house  is;  that  there  is  an  old  shack  right  south 
of  her  house. 

**  About  a  week  after  the  McCarthy  murder,  I  went  down 
to  this  house.  The  boys  were  in  the  habit  of  playing  around  the 
house.  I  was  playing  around  there,  and  I  just  happened  to 
find  a  box,  and  it  had  a  gun  in  it  and  some  bullets ;  a  revolver. 
It  was  a  cigar  box.  I  was  going  down  to  my  boat,  and  I  was 
going  past  this  house,  and  I  thought  I  might  need  a  board  or 
so  to  fix  the  boat,  and  I  went  in  there  and  started  to  breaking 
down  the  wall,  and  it  just  happened  that,  when  I  slipped  my 
oar  in  I  was  carrying  with  me,  this  box  fell  on  the  floor  part 
of  the  way,  and  I  pulled  the  box  out  and  I  unwrapped  it,  and 
it  was  a  gun;  and  in  a  little  Red  Belt  tobacco  can  there  was 
these  bullets;  and  then  this  lady  from  the  next  door,  she  came 
over,  and  I  had  the  box  behind  the  door,  and  she  told  us  to  go 
away,  and  I  started  to  walk  up  the  road,  and  she  went  back 
in  the  house,  and  I  came  over  again,  and  I  got  the  gun  and  un- 
wrapped it.  It  was  in  some  cloth,  and  I  wrapped  it,  and  I  took 
it  and  started  down  the  road,  and  this  negro  came  out  and  just 
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as  I  was  going  out  of  the  house,  and  I  started  down  the  road, 
and  he  came  out  of  the  house  there  and  he  asked  me  where  I 
was  going.  He  came  out  of  the  second  house  from  this  old 
shack.  Came  out  of  the  second  house  north  of  the  shack  where 
I  found  the  gun.  That  would  be  the  first  house  north  of  Mrs. 
Abel's  house,  he  came  out  of.  There  is  a  high  bank  there,  and 
he  walked  in  front  of  these  houses  here,  and  stopped  in  front 
of  Mrs.  Abel's  house.  He  said  to  me,  *  Where  are  you  going?' 
And  I  said  to  him,  *  Qoing  down  to  fix  my  boat ; '  and  that  is  all 
he  asked  me.  And  then  he  started  to  walking  over  towards  this 
house,  and  I  started  to  run,  and  got  up  in  the  alley,  and  I 
couldn  't  see  him  any  more.  I  ran,  and  took  the  gun  home  with 
me.  When  I  found  the  gun  there,  it  was  about  2  o'clock  on 
Saturday.  When  he  spoke  to  me  and  asked  me  what  I  had  there, 
I  had  the  cigar  box  in  my  hands,  and  the  gun  was  inside  of  it. 
I  think  this  gun,  marked  Exhibit  B,  is  the  gun  that  I  found 
at  the  abandoned  house.  Those  shells  fit  in  the  chamber  of 
the  gun.  I  turned  the  shells  over  to  the  detectives,  with  the  gun. 
It  was  Saturday  or  Sunday  morning.  When  he  asked  me  where 
I  was  going,  I  told  him,  *  Going  down  to  fix  my  boat ; '  and  had 
some  tar  in  my  box.  Was  kind  of  afraid,  if  Mrs.  Abel  would 
see  it,  she  would  take  it  away  from  me.  She  kind  of  watches 
the  house,  when  the  boys  break  it  to  pieces.  Wasn't  running 
from  defendant.    Never  saw  defendant  go  in  the  old  house." 

Harry  Crump,  colored,  17  years  old,  knows  defendant; 
talked  with  him.  a  few  times. 

**Have  seen  him  dressed  in  an  overall  jacket,  dark  cap,  and 
dark  trousers.  Never  noticed  his  shoes.  He  had  some  light 
shoes  of  some  kind  on.  Know  Margaret  Graves,  Annabelle  Brandt, 
and  Edna  Scott.  Defendant  said  the  girls  told  an  ofiicer  about 
him  having  a  gun,  and  he  was  searched  and  didn't  find  the 
gun.  He  said  the  girls  told  the  officer  he  had  it  under  his  arm ; 
that  the  officers  searched  him,  and  it  was  not  under  his  arm. 
Made  some  remark  that  it  was  some  place  on  his  leg." 

Marjorie  Graves,  colored,  18  years  old,  knows  defendant 
and  Crump ;  has  known  defendant  six  months. 

*' Sometimes  Sundays  saw  him  with  a  checkered  suit  and 
light  hat.  Sometimes  during  the  week,  nearly  always  saw  him 
with  a  dark  cap,  overall  jacket,  sometimes  with  dark  shoes,  and 
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sometimes  with  tennis  shoes.  Heard  about  McCarthy  being 
killed.  About  two  months  before  that,  saw  defendant  in  pos- 
session of  a  gun.  Two  girl  friends  were  with  me.  We  were 
walking  up  the  street.  He  was  behind  the  billboard,  and  came 
out  from  behind  it.  He  said  *Annabelle/  first,  and  then  he  said 
*Marjorie/  and  I  stopped,  and  the  other  girls  started  to  run- 
ning, and  Edna  was  close  to  me,  and  he  said,  *When  are  you 
coming  up  to  my  house  ? '  I  said,  '  I  don 't  know. '  He  ^id, 
*You  see  this;  you  are  going  to  tell  me,  or  else — '  I  said,  *I 
will  either  be  up  Saturday  or  Tuesday, '  and  he  said  *  All  right ; ' 
and  I  tore  out.  He  produced  a  revolver.  It  was  a  32.  He 
pulled  it  out  from  down  his  leg ;  reached  over  and  pulled  it  out. 
Seemed  to  be  halfway  between  the  ankle  and  the  knee.  After 
I  told  him  when  I  would  come,  he  put  it  back.  Got  a  policeman 
and  told  him  about  Browman,  and  the  policeman  stopped  him 
and  searched  him,  and  couldn't  find  anything  on  him.  That 
was  right  after  Browman  had  put  the  gun  back  on  his  leg. 
This  gun  you  hand  me,  Exhibit  B,  resembles  the  gun  I  saw 
Browman  pull  out  there.  I  did  not  have  the  policeman  search 
defendant, — the  Scott  girl  did.  Annabelle  brought  the  police- 
man back,  and  the  Scott  girl  told  him  he  had  a  gun.  The 
policeman  told  me  he  couldn't  find  the  gun.  These  shoes,  Ex- 
hibit A,  resemble  the  shoes  I  saw  Browman  wear." 

On  cross-examination,  she  gave  testimony  tending  to  affect 
her  credibility:  that  she  had  been  married,  and  her  husband 
secured  a  divorce  from  her,  and  so  on.  The  clerk  of  the  grand 
jury  gave  testimony  as  to  what  she  said  before  the  grand  jury 
in  regard  to  the  position  of  the  other  girls  at  the  time  of  the 
transaction,  and  so  on. 

Mrs.  Abel  testified  that  defendant  occupied  the  house  im- 
mediately north  of  hers  for  four  or  five  months,  and  that  he 
lived  there  alone ;  that  the  house  just  south  of  hers  is  only  part 
of  a  house,  torn  dowTi  so  that  it  is  not  fit  to  live  in. 

**My  house  is  No.  1030  West  First  Street,  and  defendant's 
1032.  Mostly  he  dressed  in  a  light  checkered  suit.  Saw  him 
out  several  times  with  a  different  suit  on,  but  could  not  tell  what 
it  was, — I  paid  so  little  attention  I  don't  remember.  Have  seen 
him  wear  a  dark-colored  cap.  Don't  call  to  mind  seeing  him 
wear  an  overall  jacket.    Have  seen  him  wear  different  kinds  of 
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shoes,  dark  shoes  sometimes,  and  white  shoes  at  another  time. 
Really  don't  know  enough  to  know  whether  they  were  white. 
Read  of  McCarthy  being  shot.  Heard  of  the  boy  finding  the 
revolver  in  the  abandoned  house  near  to  mine ;  only  know  what 
I  heard.  Remember  having  some  conversation  with  some  young 
boy  or  boys  at  the  abandoned  house  after  McCarthy  was  killed, 
and  I  told  them  to  go  away.  Q.  Do  you  recall  of  Browman 
coming  over  there  while  you  were  having  the  conversation  with 
some  boys?  A.  I  remember,  one  afternoon,  feeling  bad  and 
lying  down,  and  the  boys  made  such  a  racket  at  the  old  house, 
and  I  got  up  and  went  to  the  door  and  told  them  they  must  go 
away.  They  went  away.  Never  saw  Browman  go  into  the  old 
shack." 

Lottie  Washington,  colored: 

**Know  where  defendant  lived;  have  seen  him  going  in 
and  coming  out  of  his  house.  Paid  no  attention  to  his  shoes 
all  the  time;  have  seen  him  in  black  shoes,  and  with  light  shoes 
on;  don't  know  that  they  looked  like  tennis  shoes;  they  was 
light;  they  might  have  been;  they  were  something  like  the 
shoes  you  hold  in  front  of  me;  wouldn't  say  he  wore  them  after 
August;  don't  know;  never  saw  him  with  a  black  leather  cap." 

Martha  Barrett: 

**Have  seen  defendant  going  in  and  coming  out  of  his  house 
two  or  three  times.  Don't  really  know  what  he  did  have  on 
both  times.  Saw  him  with  a  blue  jacket  on,  a  sort  of  an  over- 
all jacket,  and  some  kind  of  white  slippers  or  white  shoes. 
Would  not  say  I  ever  saw  him  with  white  shoes  on  after  Au- 
gust; it  was  warm  weather,  though." 

McCann : 

'*Last  fall  and  summer,  defendant  had  a  blue  pair  of  pants 
and  blue  overall  jacket.  Don't  know  what  kind  of  shoes;  never 
paid  any  attention  to  his  shoes.  Seems  to  me  I  have  seen  him 
with  a  leather  cap  on, — ^kind  of  a  black  cap." 

Sarah  Childress.  After  McCarthy  was  killed,  and  when 
near  the  old  shack  and  defendant's  house,  defendant  passed 
her,  and  stepped  back  to  Mrs.  Abel,  and  said  to  her,  *  *  If  there 
is  anyone  in  the  old  house,  I  will  run  them  out."  **I  under- 
stood him  to  say  a  man.  When  I  saw  him  just  before  that  con- 
versation, he  went  between  this  house  towards  his  own  home. 
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I  know  he  said,  *I  would  chase  them  out.'  Mrs.  Abel  told  me  he 
said  boys;  and  I  understood  it  a  man.  Didn't  see  any  boys  or 
men  around  there  at  that  time." 

Mabel  Cunningham  gave  testimony  similar  to  the  others 
as  to  how  defendant  was  dressed  at  times.  She  saw  him  before 
the  killing,  as  did  witness  Noble. 

Newman  examined  the  police  patrol  wagon,  the  morning 
after  the  murder.  Found  a  bullet  hole  through  the  left  side 
and  lodged  in  the  right  side  of  the  wagon ;  went  clear  through. 
Exhibit  F  is  the  bullet. 

It  should  have  been  said  that  some  of  the  witnesses  are 
more  positive  in  their  identification  than  others.  This  is  nat- 
ural; but  the  fact  that  some  witnesses  are  more  cautious  than 
others  may  have  a  tendency  to  strengthen  their  testimony. 
State  V.  Christ,  189  Iowa  474. 

The  revolver  was  offered  and  admitted  in  evidence  over 
defendant's  objection  that  it  was  incompetent,  irrelevant,  and 
immaterial,  and  because  there  was  no  competent  evidence  of 
this  defendant's  connection  with  the  possession  of  the  exhibit, 
and  no  identification — it  furnishes  no  means  of  identification 
of  the  defendant.  The  package  of  bills,  amounting  to  $124, 
among  which  was  the  $20  bill,  with  the  figures  **76"  in  blue 
in  pencil,  and  two  $2.00  bills,  was  offered  and  admitted  in  evi- 
dence, over  defendant's  objection  that  it  is  incompetent,  for 
the  reason  that  it  is  an  attempt  to  prove  defendant  guilty  of 
another  crime,  and  furnishes  no  basis  for  holding  defendant 
responsible  for  any  of  the  acts  alleged  to  have  been  committed 
at  the  time  it  is  claimed  the  money  was  taken  from  the  Galvin 
home;  too  remote,  and  so  on.  The  State  stated  that  the  offer 
was  made  for  the  purpose  of  showing  a  motive,  and  for  no  other 
purpose;  and  the  court,  in  overruling  the  objection,  stated 
that  it  would  be  received  for  that  purpose,  and  that  the  jury 
would,  later  on,  be  instructed  to  consider  it  for  no  other  pur- 
pose. The  shoes  and  cuff  button  were  not  offered  in  evidence 
in  chief,  and  there  was  little,  if  any,  evidence  introduced  with 
reference  to  finding  the  articles  in  defendant's  house,  but,  at 
the  close  of  the  evidence,  the  court  stated : 

'*  Before  we  proceed  further,  it  might  be  well  for  the  court 
to  withdraw  from  the  jury  that  part  of  the  testimony  relative 
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to  the  articles  found  in  the  defendant's  home.  (Counsel  for 
the  State  stated  that  they  had  no  objection  to  its  being  done 
then,  or  later,  with  proper  reservations  to  the  other  testimony 
as  to  the  shoes,  as  to  the  way  they  looked,  and  so  on.) 

**Mr.  Putnam:  The  court  having  so  withdrawn  the  evi- 
dence from  the  jury,  under  the  objection  of  the  defendant,  I 
might  state  at  this  time  that  I  expect  to  introduce  in  evidence 
the  defendant,  upon  the  witness  stand,  and  he  will  testify  in 
regard  to  these — to  the  articles,  the  shoes  which  were  found  in 
the  home,  and  the  cuff  button  which  was  claimed  to  have  been 
found  in  the  home. 

''Court:  With  that  statement,  we  wiU  leave  the  record  as 
it  is  at  this  time/* 

The  defendant  testified  at  great  length,  and,  after  stating 
his  different  occupations  and  residences,  and  describing  his  and 
the  surrounding  premises,  testified  that  Mrs.  Abel  complained 
to  him,  two  or  three  times,  about  the  boys'  making  a  noise  at 
the  old  shack,  and,  in  explanation  of  Mrs.  Childress'  testimony, 
says,  in  substance,  that  he  told  Mrs.  Abel  he  would  tell  the 
boys  to  go  away  and  not  disturb  her;  that  sometimes  others 
stayed  with  him  at  his  home ;  that  sometimes  they  would  change 
clothes  there;  that  sometimes  he  was  at  home  alone;  had  two 
beds.  He  testified  as  to  the  Seeburger  boy  transaction  about 
as  the  boy  did;  that,  a  year  and  a  half  before,  he  bought  an 
overall  jacket;  that  he  quit  wearing  it  about  the  middle  of 
August,  and  then  sent  it  to  the  laundry  times  and  times,  and 
it  was  worn  out;  that  it  is  nothing  more  than  a  shirt;  that  it 
was  blue ;  that,  last  summer,  he  tore  it  up  and  threw  it  away. 

''Haven't  had  one  since.  Bought  a  pair  of  canvas  shoes 
in  May,  and  they  were  worn  out  about  two  months  afterwards. 
Didn't  have  them  on  in  the  month  this  ofScer  was  killed.  An- 
other fellow  who  stayed  with  me  a  while  bought  a  pair  in  the 
same  month.  When  he  left,  he  left  his  things  there.  The  rea- 
son he  went  away,  he  owed  me  money.  Him  and  I  was  gam- 
bling, and  he  lost  all  the  money  he  had,  and  I  put  him  out, 
and  the  things  he  left  there  are  there  yet.  There  was  a  pair 
of  tennis  shoes  in  my  home;  they  were  John  Smith's.  He  was 
living  there,  rooming  with  me.  Don't  know  where  he  is  now. 
The  tennis  slippers,  Exhibit  A,  look  like  the  slippers  he  left 
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there,  11  E.  I  wear  10.  The  tennis  shoes  I  bought  myself  were 
like  these.  (Witness  put  the  shoes  on,  and  said  that  they  were 
a  little  too  long.)  Never  wore  a  leather  cap;  had  a  striped  cap 
and  a  brown  cap.  Saw  the  Seeburger  boy  have  the  cigar  box ; 
didn't  know  what  was  in  it.  When  Pettit  took  me  to  the  sta- 
tion, I  had  my  dirty  clothes  wrapped  up  to  take  to  the  laun- 
dry. Got  some  other  clothes.  Used  dark  gray  pants  over  the 
better  ones,  so  that  I  could  keep  my  clothes  clean  when  we 
would  be  shooting  craps  on  the  groimd.  Most  every  other  day 
would  go  out  and  meet  a  gang  of  fellows  and  would  gamble  in 
the  alley. '\ 

Saturday  evening  there  was  no  game,  and  he  pulled  off  his 
old  pants  and  put  them  in  a  bam,  because  he  was  figuring  on 
coming  back  in  the  evening.  Got  them  Sunday.  Testifies  in 
regard  to  meeting  and  conversations  with  some  of  the  other 
witnesses,  and  his  arrest  and  the  search.  Claims  the  ofiBcers 
swore  at  him,  and  called  him  a  thief  and  a  convict,  which  de- 
fendant denied.  Tells  about  witnesses  coming  to  the  jail  for 
identification ;  that  the  oflScers  were  unfair  to  him ;  that  the 
chief  refused  to  let  him  see  a  lawyer,  and  a  lawyer  was  not 
furnished  at  Fort  Madison.  Says  he  did  not  confess  to  Cronk- 
hite ;  says  they  never  mentioned  the  cuff  button,  while  he  was  in 
jail,  that  was  claimed  to  have  been  found  in  a  cigar  box  in  his 
house. 

*  *  Had  a  small  cigar  box  in  the  kitchen ;  had  one  with  fish- 
ing tackle  in  it.  The  first  time  I  saw  this  piece  of  cuff  button 
I  have  here  was  when  you  showed  it  to  me  here.  When  I  would 
go  out  with  a  lot  of  fellows,  I  would  not  take  more  than  $5.00 
or  $10;  left  the  rest  around  the  house  in  the  stove  or  bed,  or 
under  the  carpet,  so  I  wouldn't  lose  it  all.  Did  little  odd  jobs 
at  that  time,  and  all  last  summer.  I  had  $126,  when  arrested. 
Watched  them  counting  the  money  taken  from  me.  Didn't  see 
or  have  any  $20  bill  in  that  roll  at  that  time.  McDonald  never 
called  my  attention  to  any  marked  bill." 

He  testifies  to  meeting  the  girls,  but  says  the  Graves  girl 
was  not  there,  and  the  ofi8cer  asked  him  if  he  was  the  one  that 
was  running  the  girls,  and  witness  told  him  no;  that  he  saw 
some  girls  running,  but  didn't  speak  with  them;  that  there  was 
no  billboard  there ;  that  he  never  owned  a  gun  or  talked  to  any- 
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body  about  a  gun  in  his  life;  that  he  hasn't  seen  the  Graves 
girl  since  she  was  at  his  house  last  winter;  that  he  never  told 
Delmedge  to  get  tobacco. 

**Have  never  been  up  around  the  Flynn  Dairy.  I  have 
stayed  with  Marjorie  Graves  and  some  of  these  girls.  Before 
Marjorie  was  married,  they  used  to  be  around  where  I  was 
living;  came  down  and  stayed  two  or  three  nights.  Never 
pulled  a  gun  on  McCarthy  or  anybody,  or  shot  anybody  in 
my  life.  The  biggest  part  of  this  money  I  worked  for 
and  earned  in  Indiana.  The  money  that  was  in  there  that  I 
made  by  gambling,  how  can  I  tell  ?  $15  or  more  maybe ;  some- 
times $15  or  $20  in  the  game ;  sometimes  $4.00  or  $5.00.  I  had 
this  $124  in  money  in  my  pocket,  when  taken  to  the  police  sta- 
tion. When  I  was  arrested,  I  told  the  chief  and  Pettit  that  I 
was  at  home  the  night  McCarthy  was  killed.  I  went  home  that 
night  about  7  or  8.  No  one  stayed  with  me  after  the  first  week 
in  September." 

In  rebuttal,  Pettit  testified  that,  when  searched,  defendant 
had  $2.61  in  a  purse  in  his  pocket,  and  $124  in  currency  in  his 
stocking ;  that  defendant  said  he  got  the  money  shooting  craps ; 
that  there  was  no  swearing  at  defendant  in  his  presence. 

Delmedge  testified  to  going  to  defendant's  home  after  his 
arrest,  on  the  same  day,  and  was  asked  what,  if  anything  else, 
he  got  out  of  defendant's  house.  Defendant's  objection  was 
overruled,  the  State  claiming  that  defendant  had  opened  the 
door  by  his  examination;  and  witness  testified  that  he  found  a 
pair  of  tennis  shoes  and  a  piece  of  a  cuflf  button,  Exhibit  C, 
which  was  found  in  a  cigar  box  in  the  front  room,  with  some 
fishing  tackle  and  other  articles.  Exhibit  C  was  then  offered 
and  admitted  in  evidence,  over  objection.  We  have  set  out  the 
evidence  more  fully  than  intended.  We  are  clearly  of  opinion 
that  the  evidence  is  abundantly  suflBcient  to  sustain  the  verdict. 

2.  One  of  the  points  most  strongly  urged  by  appellant  for 
a  reversal  is  the  admission  of  the  revolver  in  evidence.  Several 
cases  are  cited  on  the  proposition.    True,  the  revolver  was  not 

found  on  the  defendant  at  the  time  of  the  ar- 
'  deinonstrattye       rest,  nor  Seen  in  his  possession,  nor  in  his  house 

cvidcxicfi  *    con." 

nection  with  con-  after  the  killing :  but  we  think  that,  when  all 
oTeruy.  ^^^^  eircumstances  are  considered,  the  jury  were 
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justified  in  finding  that  he  had  such  a  revolver  and  used  it ;  that 
he  concealed  it  in  the  old  shack  to  divert  suspicion  from  him- 
self ;  and  that  the  revolver  was  the  one  used  by  him,  and  there- 
fore properly  admitted  in  evidence.  The  concealment  of  the 
revolver  would  be  in  line  with  the  evidence  of  witnesses  who 
say  that  defendant  gave  an  assumed  name,  and  Ridge  Street 
as  his  residence.  At  the  risk  of  repetition,  some  of  the  circum- 
stances will  be  mentioned.  McCarthy  was  killed  by  a  32  bullet. 
Exhibit  B  is  a  32  pistol.  The  evidence  of  the  Graves  girl^ 
though  denied,  tends  to  show  that  defendant  had  a  32  pistol 
before  the  murder,  which,  she  testifies,  resembled  Exhibit  B. 
Soon  after  the  shooting.  Exhibit  B  was  found  concealed  in  the 
old  shack  near  defendant's  home.  The  evidence  of  the  See- 
burger  boy  and  of  Mrs.  Childress,  though  denied  or  explained 
by  defendant,  tends  to  show  that  defendant  was  watching,  or 
at  least  was  somewhat  interested  in  the  fact  that  others  were 
visiting  the  shack  where  the  revolver  was  concealed.  The  re- 
volver  offered  in  evidence  appeared  to  have  been  recently  used. 
The  bullet  that  was  shot  into  the  patrol  wagon,  as  it  approached 
the  place  where  McCarthy  was  shot,  was  a  32. 

3.  It  is  thought  by  appellant  that  the  court  erroneously 
admitted  in  evidence  the  cuff  button  and  tennis  shoes  found  in 
defendant's  home,  because  they  were  secured  without  a  search 

warrant ;  and  that  this  violates  the  constitutional 

3.  Seabohes  and  .    .  .       ^  ,  .  1  -I         • 

sKizuBBs:  un-       provisions  against  unreasonable  search  and  seiz- 
searches:  •  urc.    Thcsc  articles  were  not  offered  in  evidence 

in  chief.  The  State  seemed  chary  about  putting 
in  the  evidence  in  reference  thereto,  and,  upon  objection,  stated 
that  they  would  not  press  it.  As  before  shown,  whatever  evi- 
dence there  was,  if  any,  which  went  in  in  chief,  in  regard  to 
the  finding  of  these  articles  in  defendant's  house,  was,  with  the 
consent  of  the  State,  withdrawn  from  the  jury.  Counsel  for 
the  defendant  so  construed  it;  for  he  said,  **The  court  having 
so  withdrawn  the  testimony  from  the  jury  over  the  objection  of 
defendant,"  etc.,  he  proposed  to  interrogate  defendant  as  a  wit- 
ness on  that  matter,  which  he  did.  If  the  defendant  consented 
to  the  officers'  going  to  his  home,  and  requested  them  to  bring 
him  tobacco,  it  seems  to  us  doubtful  whether  it  could  be  claimed, 
under   such    circumstances,    that    there    was    an    unreasonable 
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search.  However  this  may  be,  and  without  determining  that 
point,  we  think  the  defendant  opened  the  door  for  such  testi- 
mony in  rebuttal.  By  objection  to  such  evidence  in  chief,  he 
secured  the  exclusion  of  such  of  it  as  went  in,  and  then,  when 
defendant's  side  of  the  case  was  reached,  he  went  into  it  fully. 
In  his  testimony,  he  referred  to  these  articles  as  having  been 
found  in  his  house.  As  to  the  cuff  button,  he  denied  that  he  had 
ever  seen  it  before  the  trial,  or  that  it  was  in  his  house.  He  at 
first  claimed  that  he  had  never  owned  shoes  such  as  these,  ac- 
cording to  the  testimony  of  McDonald;  and  later  claimed  that 
the  ones  he  did  have  were  worn  out  in  August;  and  then  ex- 
plained, still  later,  that  those  found  in  the  house  belonged  to 
Smith.  It  is  quite  clear  that,  under  such  circumstances,  the 
State  ought  not  to  be  precluded  from  meeting  in  rebuttal  the 
evidence  of  defendant  so  received.  As  to  the  marked  bill  found 
upon  the  defendant's  person  by  search,  the  cases  hold  that  this 
is  proper.  Reifsnyder  v.  Lee,  44  Iowa  101,  103 ;  State  v.  Has- 
san, 149  Iowa  518;  State  v.  Lyon,  176  Iowa  171,  175;  Getchell 
V,  Page,  103  Me.  387  (18  L.  R.  A.  [N.  S.]  253,  and  note) ;  Cam- 
mercial  Exch.  Ba/nk  v,  McLeod,  65  Iowa  665.  We  do  not  un- 
derstand appellant  to  contend  otherwise,  or  to  make  the  same 
claim  as  to  the  marked  bill  as  they  do  against  the  articles  found 
in  the  house.    There  was  no  error  at  this  point. 

4.     Instruction  No.  7  is  complained  of.    By  this  instruction 
the  court  limited  the  effect  of  the  evidence  in  regard  to  prop- 
erty  taken  from  the  Galvin  home,  a  few  days  before  the  shoot- 
4.  OMMiifAii  law:    ^^^'  *^  ^^®  question  of  motive.    It  seems  to  us 
^ewsmOiow-^^    ^^^^  ^^  might  also  be  considered  on  the  question 
ing  motive.  of  identity ;  but,  under  the  record,  that  ques- 

tion is  not  in  the  case.  The  jury  were  further  told  by  this  in- 
struction, in  substance,  that  whether  or  not  defendant  was 
guilty  of  another  offense  should  not  be  considered,  in  determin- 
ing whether  defendant  was  guilty  of  the  crime  charged,  except 
as  it  might  have  a  bearing  on  the  question  of  motive ;  and  that, 
if  the  jury  should  find  that  defendant  had  in  his  possession, 
prior  to  the  death  of  McCarthy,  the  cuff  button  and  the  marked 
$20  bill,  the  question  as  to  whether  or  not  the  defendant  may 
have  been  guilty  of  wrongful  or  unlawful  taking  of  such  property 
from  the  Galvin  home  should  not  be  considered,  in  determining 
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whether  or  not  defendant  is  guilty  of  the  crime  charged,  except 
on  the  question  of  motive;  and  that,  if  the  jury  failed  to  find 
that  defendant  so  had  possession  thereof,  the  jury  should  dis- 
regard such  evidence,  and  not  consider  it  in  determining  the 
guilt  or  innocence  of  defendant  in  this  case.  The  complaint 
is  that  the  court  failed  to  instruct  the  jury  to  consider  whether 
defendant's  possession  was  honest.  Cases  are  cited  by  appel- 
lant in  support  of  the  proposition,  where  parties  were  on  trial 
for  larceny,  and  cases  as  to  the  effect  of  recent  possession  of 
stolen  property,  where  there  was  testimony  on  behalf  of  the 
accused  persons  that  they  came  into  possession  of  the  property 
honestly,  or  that  they  owned  it.  In  the  instant  case,  there  is 
no  such  claim  by  the  defendant.  He  says  that  he  never  owned 
or  saw  the  cuff  button  until  the  trial,  and  denies  that  there  was 
any  marked  bill  among  his  money,  and  says  further  that  he 
never  committed  any  burglaries,  and  was  not  in  the  vicinity 
of  the  dairy  or  the  Galvin  home.  Under  the  evidence,  whoever 
the  colored  man  was  who  took  the  property  from  the  Galvin 
home,  took  it  unlawfully.  There  is  no  pretense  in  the  record 
otherwise.  There  is  no  pretense  that  defendant  took  it  hon- 
estly. Defendant  was  not  on  trial  for  larceny.  Some  of  the 
cases,  too, — for  instance,  State  v,  Emerson^  48  Iowa  172, — ^were 
cases  where  the  court  put  the  burden  of  proof  upon  the  defend- 
ant to  reasonably  satisfy  the  jury  that  his  recent  possession  was 
innocent,  and  that  the  jury  should  convict  unless  the  defend- 
ant  did  so  show;  whereas  the  Supreme  Court  held  that,  before 
the  jury  could  convict,  they  must  be  satisfied  beyond  a  reason- 
able doubt  of  the  defendant's  guilt. 

Another  complaint  is  that  the  instruction  reads  that,  if  the 
jury  found  that  the  defendant  had  such  property  in  his  pos- 
session prior  to  the  death  of  McCarthy,  it  could  be  considered 
for  the  purpose  stated.  The  claim  is  that  there  is  no  evidence 
that  the  property  was  in  his  possession  prior  to  the  death  of 
McCarthy.  True,  there  is  no  direct  evidence  to  that  effect;  but 
the  marked  bill,  according  to  the  State's  evidence,  was  on  his 
person,  and  the  cuff  button,  which  counsel  concede  is  damaging 
evidence  (as  it  is),  was  found  in  his  home,  both  after  McCarthy 
was  killed.  The  property  was  taken  from  the  Galvin  home 
shortly  before  the  murder.    If  defendant,  as  the  evidence  tended 
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to  show,  was  the  colored  man  who  took  the  property  from  the 
Galvin  home,  then  the  jury  would  be  justified  in  finding  that 
it  was  in  his  possession  prior  to  the  killing.  If  the  colored  man 
who  was  prowling  around,  that  neighborhood  was  the  same  per- 
son who  took  property  from  Galvin 's,  and  the  same  one  who 
was  stealing  milk,  and  arrested  for  the  latter,  it  would  tend 
to  show  that  the  party  who  had  possession  of  the  cuff  button 
was  the  party  who  did  the  shooting,  and  thus  would  have  a 
bearing  upon  the  question  of  identity;  but,  as  said,  this  point 
is  not  in  the  case.  The  defendant  did  not  offer  an  instruction 
on  this  subject;  but,  at  the  close  of  the  arguments,  moved  the 
court  to  admonish  the  jury  then,  and  in  its  instructions,  that 
they  should  not  consider  the  evidence  in  regard  to  the  transaction 
at  the  Galvin  home,  except  upon  the  question  of  motive,  and 
then  only  provided  that  they  first  found  that  defendant  was 
connected  therewith.  We  think  that  was  the  effect  of  the  in- 
struction given.  There  is  no  suggestion  in  this  motion,  if  it  is 
proper  to  consider  it  at  all,  as  to  the  question  whether  defend- 
ant came  into  the  property  honestly.  The  general  rule  is  that 
the  State  cannot  prove  against  a  defendant  any  crime  not  al- 
leged in  the  indictment,  either  as.  a  foundation  for  separate 
punishment,  or  as  aiding  the  proofs  that  he  is  guilty  of  the 
crime  charged;  but  there  are  exceptions  to  this  rule,  and  evi 
dence  as  to  other  offenses  is  competent  to  establish  motive,  in- 
tent, absence  of  mistake,  or  accident,  and  a  common  scheme  em- 
bracing the  commission  of  two  or  more  crimes  so  related  to  each 
other  that  proof  of  one  tends  to  prove  the  other.  It  is  also  com- 
petent as  bearing  on  the  question  of  identity  of  the  person 
charged  with  the  commission  of  the  crime  on  trial.  These  ex- 
ceptions are  illustrated  and  applied  in  the  following,  among 
other  cases:  State  v.  Walters,  45  Iowa  389;  State  v.  Jamison, 
74  Iowa  613;  State  v.  Desmond,  109  Iowa  72;  State  v.  Brady, 
100  Iowa  191,  195;  State  v,  Saunders,  68  Iowa  370;  State  v. 
Lewis,  96  Iowa  286. 

The  giving  of  Instruction  No.  4  is  assigned  as  error.  It 
simply  quotes  the  statute,  in  defining  murder;  but  there  is  no 
argument  on  the  point,  and  it  has  been  held  this  is  not  error. 
State  V.  WUson,  157  Iowa  698,  706. 

5.    During  the  afternoon  of  one  of  the  days  of  the  trial, 
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and  at  recess,  counsel  for  defendant  made  a  statement  that  de- 
fendant shows  in  the  record  that,  during  the  period  from  the 
5.  ceiminal  law:  Starting  of  the  session  at  1  o'clock  until  the 
nfai  of^'fai/*  rcccss,  the  court  room  was  filled  with  both  col- 
**'»*^-  ored  and  white  people;  and  that,  during  said 

time,  one  of  the  deputy  sheriffs  brought  a  colored  man  from  the 
midst  of  the  court  room,  and  in  the  presence  of  the  jury,  for- 
ward to  the  court  bench,  searched  and  handcuffed  him,  and  took 
a  revolver  from  him,  and  led  him  from  the  room.  There  was  no 
proof  at  that  time  that  the  transaction  occurred  as  stated, — 
merely  the  statement  of  counsel;  nor  was  there  any  objection; 
and  the  State  at  that  time  denied  that  the  transaction  occurred 
as  counsel  for  defendant  stated.  The  statement  was,  perhaps, 
somewhat  exaggerated.  The  matter  was  referred  to  and  excepted 
to  in  the  motion  for  new  trial,  and  the  court  made  a  finding.  If 
anyone  in  the  audience,  white  or  colored,  was  armed,  it  would 
be  proper,  and  the  duty  of  the  officer,  to  disarm  him  quietly 
and  in  a  proper  way.  The  matter  was  done  quietly.  It  was  no 
part  of  the  trial,  and  the  prosecution  had  nothing  to  do  with 
the  transaction.  The  statement  or  finding  of  the  court  is  that 
it  was  done  in  such  a  quiet,  manner  that  no  one  really  realized 
what  was  going  on  or  what  had  happened,  until  the  colored 
man  was  in  the  presence  of  the  court  and  jury,  all  of  which 
was  done  without  disturbance  or  excitement,  and  without  com- 
ment of  anyone  in  the  court  room;  and  that  this  fact  had 
nothing  to  do  in  any  way  with  the  trial  of  the  case,  and  in  no 
way  affected  or  prejudiced  the  jury.  We  are  of  opinion  that 
this  was  a  mere  disconnected  incident  during  the  trial.  The 
trial  court  was  in  a  better  position  to  judge  of  the  matter  than 
we  can  be,  and  the  trial  judge  was  of  the  opinion  that  there 
was  no  prejudice. 

6.  After  the  evidence  was  all  in,  and  the  argiunents  con- 
cluded, but  before  the  jury  was  instructed,  one  of  the  jurors 
was  taken  sick,  confined  to  his  bed,  and  unable  to  go  on  as  a 

juror ;  and  it  was  agreed  in  open  court,  between 
'  right  in^crrminai   counscl  f or  the  State  and  the  defendant,  and 

in  the  presence  of  defendant,  he  personally  join- 
ing therein  and  consenting  thereto,  that: 

*'Both  the  State  and  the  defendant  waive  their  right  to 
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have  the  case  submitted  to  12  men,  and  agree  that  it  shall  be 
submitted  to  the  remaining  11,  and  that  the  verdict  of  the  11 
shall  be  of  the  same  validity,  force,  and  effect  in  all  respects, 
as  if  returned  by  12  jurors." 

Counsel  for  appellant  say  that  no  claim  is  made  that 
there  was  anything  irregular  in  the  agreement,  but  that  he 
deems  it  his  duty,  because  of  the  importance  of  the  case, 
to  present  the  matter  as  error,  claiming  that  defendant  had 
not  the  right  and  power  to  waive  a  jury  of  12  men.  No 
cases  are  cited  by  appellee  on  this  proposition,  and  the  mat- 
ter is  not  referred  to  in  its  argument.  A  large  number  of 
cases  are  cited  by  appellant  from  other  jurisdictions,  some  of 
which  hold  that,  in  a  capital  case,  a  defendant  may  not  so 
waive.  In  one  of  the  eases  so  cited,  Oborn  v.  State,  143  Wis. 
249  (126  N.  W.  737,  741),  the  court  says  that  the  doctrine  of 
waiver,  as  applied  to  a  criminal  case,  is  a  very  broad  one,  quite 
as  broad  as  in  civil  cases,  and  that  it  applies  to  constitutional, 
as  weU  as  statutory,  rights;  and  further,  that  an  examination 
of  the  cited  cases  shows  that  no  limit  has  yet  been  found  in  this 
court  to  the  competency  of  an  accused  person  in  a  criminal 
case  to  waive  irregularities  or  rights,  except  the  single  instance, 
one  of  disability  in  a  capital  case  to  waive  the  right  of  trial 
by  12  jurors.  We  shall  not  refer  to  other  cases  in  other  juris- 
dictions, but  only  to  the  cases  decided  by  this  court.  Counsel 
concede  that  State  v.  Kaufman,  51  Iowa  578,  and  State  v.  Gross- 
heim,  79  Iowa  75,  sustain  the  trial  court,  though  neither  in- 
volved a  capital  offense,  and  it  is  likewise  conceded  that  Biisse 
v.  Barr,  132  Iowa  463,  and  State  v.  Smith,  132  Iowa  645,  bear  in- 
directly upon  the  proposition.  The  Biisse  case  has  reference  to 
a  waiver  of  the  number  of  grand  jurors,  and  the  Smith  case  to 
instructions'  being  in  writing.  It  is  also  claimed  that  the  fol- 
lowing cases  support  the  error  assigned.  State  v.  Rea,  126  Iowa 
65;  State  v.  Carman,  63  Iowa  130;  State  v.  Larrigan,  66  Iowa 
426;  State  v,  Douglass,  96  Iowa  308.  The  last  four  cases  hold 
merely  that  a  defendant  in  a  criminal  case  may  not  waive  a 
jury  entirely.  The  Federal  Constitution,  Article  3,  also  cited 
by  appellant,  provides  that  the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,  and  the  Iowa  Consti- 
tution, Article  1,  Section  9,  provides  that : 
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**The  right  of  trial  by  jury  shall  remain  inviolate;  but  the 
general  assembly  may  authorize  trial  by  a  jury  of  less  number 
than  12  men  in  inferior  courts;  but  no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law." 

Section  10  provides  that : 

**In  all  criminal  prosecutions,  and  in  cases  involving  the 
life  or  liberty  of  an  individual,  the  accused  shall  have  a  right 
to  a  speedy  and  public  trial  by  an  impartial  jury ;     *     •     • ' ' 

A  jury,  at  common  law  and  under  our  statute,  in  a  case 
of  this  kind,  is  composed  of  12  men,  and  perhaps  women,  now. 
In  the  Kaufman  case,  supra,  a  felony  was  charged,  and  with 
the  consent  of  the  defendant,  he  was  tried  by  11  jurors,  after 
one  of  the  12  had  become  ill ;  and  it  was  held  in  that  case  that 
the  defendant  could  waive  the  constitutional  provision,  and  con- 
sent to  such  a  jury  of  11.  The  holding  of  that  case  has  stood 
as  the  law  of  this  state  for  more  than  40  years.  The  judgment 
in  the  instant  case  was  life  imprisonment,  the  same  as  for  rape. 
Though,  before  verdict,  capital  punishment  was  involved,  the 
charge  is,  nevertheless,  a  felony.  As  said  in  the  Kaufman  case, 
the  crime  charged  in  some  of  the  cases  was  a  misdemeanor ;  but 
this  fact  possessed  no  significance,  and  the  ruling  is  based  on 
principles  applicable  to  all  criminal  actions.  The  court  further 
said  that  it  was  unable  to  see  how  it  is  possible  to  draw  a  dis- 
tinction in  this  respect  between  misdemeanors  and  felonies,  be- 
cause the  Constitution  does  not  recognize  any  such  distinction. 
Neither  do  the  constitutional  provisions  make  any  distinction 
between  capital  cases  and  other  felonies.  All  are  upon  the 
same  level.  Section  10  of  our  Constitution,  supra,  reads  that, 
in  cases  involving  the  life  or  liberty  of  an  individual,  the  ac- 
cused has  the  right  to  a  trial  by  an  impartial  jury,  and  so  on. 
We  are  disposed  to  adhere  to  the  holding  in  the  Kaufman  case, 
and  that  it  is  controlling  in  the  instant  case.  Defendant  had 
the  option  to  take  a  continuance,  demand  a  new  jury,  perhaps, 
or  proceed  with  11  jurors.  He  was  under  confinement,  and 
doubtless  desired  a  speedy  trial,  and  elected  to  proceed  with  11 
jurors. 

7.  To  our  own  minds,  the  most  serious  question  in  the 
case  is  the  alleged  misconduct  of  counsel  for  the  State  in  the 
closing  argument  to  the  jury.    We  have  some  difiiculty  in  under- 
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7.  ORiMiNAt  law:  standing  why  prosecutors  and  lawyers  of  stand- 
oondurt^^in™""  ^^^  ^^^^  *®^®  chances  by  making  statements 
argument.  upon  which  the  claim  of  misconduct  may  be 

made,  or  at  least  by  not  seeing  to  it  that  a  complete  record  is 
made  of  the  argument  for  defendant,  so  that  we  may  have  the 
case,  as  nearly  as  may  be,  as  the  trial  court  had  it.  We  are  com- 
pelled to  reverse  some  cases  upon  an  imperfect  record,  and 
where  we  have  only  the  closing  argument.  It  is  probable  that 
!  some  of  them  would  not  be  reversed  if  we  were  in  position  to 

'  know  the  exact  situation,  as  the  trial  court  observed  it.     For 

this  reason,  we  give  some  weight  to  the  finding  of  the  trial 
court  that  there  was  no  prejudice.  State  v.  Cameron,  177  Iowa 
379,  381.  We  recognize  the  fact,  as  stated  in  some  of  the  cases, 
that  defending  counsel  often  go  outside  the  record,  and  make 
arguments  for  the  purpose  of  securing  an  acquittal,  because 
in  that  case  there  can  be  no  new  trial ;  but  seek  to  hold  counsel 
for  the  State  to  a  more  strict  rule,  and  seek  to  make  a  like  argu- 
ment by  the  State  a  basis  for  a  new  trial  by  defendant,  in  case 
there  is  a  conviction.  The  rule  of  law  is  the  same  in  both  cases, 
but,  as  indicated,  the  argument  for  defendant  is  less  often  com- 
plained of,  and  frequently  not  contained  in  the  record.  The 
State  has  the  right  to  answer  argument  advanced  or  invited 
by  counsel  for  defendant;  and,  where  the  argument  for  defend- 
ant is  not  preserved,  it  will  be  presumed,  nothing  appearing 
to  the  contrary,  that  argument  by  the  prosecutor  was  a  legiti- 
mate response  to  argument  for  the  defendant.  State  v.  Cam- 
eron, supra.  See,  also,  State  v,  Christ,  189  Iowa  474.  The  pre- 
sumption is  aided  somewhat  in  this  case  by  the  finding  of  the 
trial  court  that  the  arguments  for  both  sides  took  a  wide  range, 
although  the  language  used  by  counsel  for  defendant  is  not 
given.  The  defendant  was  ably  defended  below,  and  his  case 
has  been  well  presented  here.  We  have  no  doubt  that  counsel 
for  defendant,  as  well  as  for  the  State,  used  his  ingenuity  and 
generalship  in  presenting  the  case  to  the  jury.  There  was,  no 
doubt,  more  or  less  exaggeration  by  both  sides ;  but,  in  State  v. 
Hasty,  121  Iowa  507,  520,  we  said  that  hyperbolical  expressions 
have  been  indulged  in  always,  and  probably  always  will  be,  and 
that  it  would  be  undertaking  too  much  to  vindicate  all  expres- 
sions of  opinion  made  in  the  heat  of  argument,  and  that  this  is 
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not  essential,  to  sustain  a  conviction.  If  not  calculated  to  un- 
duly arouse  the  passions  or  divert  the  jury  from  the  proper 
discharge  of  their  duty,  the  verdict  should  not  be  disturbed, 
even  though  the  language  used  was  disapproved.  As  said  in 
State  V.  Burns,  119  Iowa  663,  671  (Weaver,  J.) : 

**No  lawyer  has  the  right  to  misrepresent  or  misstate  the 
testimony.  On  the  other  hand,  he  is  not  required  to  forego 
all  the  embellishments  of  oratory.  *  •  •  It  is  his  time- 
honored  privilege  to 

*  Drown  the  stage  in  tears, 

Make  mad  the  guilty,  and  appal  the  free. 

*'*  *  *  but  [these]  are  not  often  effective  in  securing 
unjust  verdicts.  The  sorrowing  'gray-haired  parents,'  upon  the 
one  hand,  and  the  broken-hearted  'victim  of  man's  duplicity,' 
upon  the  other,  have  adorned  the  climax  and  peroration  of  legal 
oratory  from  a  time  whence  'the  memory  of  man  runneth  not 
to  the  contrary'     •     *    •." 

And  in  State  v.  Gulliver,  163  Iowa  123,  137,  138,  139,  the 
court,  through  Mr.  Justice  Weaver,  says  that: 

"Jurors  must  be  supposed  to  have  some  capacity  to  dis- 
tinguish between  the  fury  and  fustian  of  partisan  oratory  and 
the  rational  analysis  of  testimony.  •  ♦  •  Within  reason- 
able limitations,  each  side  must  be^  allowed  to  conduct  its  case 
in  its  own  way.  •  •  •  This  liberty  is,  of  course,  not  to  be 
enlarged  into  unbridled  license  of  defamation  and  abuse. ' ' 

In  that  case,  counsel  reflected  unnecessarily  upon  the  char- 
acter of  one  of  the  witnesses,  and  indirectly  upon  the  defend- 
ant; but  it  was  thought  inconceivable  that  the  jury  was  influ- 
enced thereby.  In  State  v.  Sale,  119  Iowa  1,  where  there  was  a 
conviction  of  murder  in  the  first  degree,  the  court  said : 

''We  are  compelled  to  admit  that  portions  of  the  argument, 
as  quoted  by  counsel  from  the  record,  seem  intemperate  and  un- 
necessarily violent  in  their  character;  but  we  have  not,  in  the 
record,  the  argument  of  the  counsel  for  defendant  in  address- 
ing the  jury,  and  have  no  means  of  knowing  to  what  extent  the 
argument  of  the  prosecuting  attorney  was  justified  by  the 
presentation  of  the  defendant's  case.  Moreover,  no  exceptions 
were  taken  to  the  prosecuting  attorney's  argument  at  the  time, 
£tnd  objection  cannot  be  first  made  on  motion  for  a  new  trial. 
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when,  if  it  had  been  promptly  made,  the  court  might  have  re- 
strained any  undue  zeal  on  the  part  of  the  prosecuting  attor- 
ney, and  thus  have  prevented  the  prejudice  which  is  afterward 
claimed  to  have  resulted.  Under  the  circumstances,  we  cannot 
grant  a  new  trial  on  this  ground." 

See,  also,  State  v.  Thomas,  135  Iowa  717,  and  State  v. 
Cooper,  169  Iowa  571,  to  the  point  that  the  objection  must  be 
timely,  and  that  the  trial  couft  has  a  discretion  in  refusing  a 
new  trial,  unless  it  appears  that  the  misconduct  was  so  preju- 
dicial as  to  deprive  the  defendant  of  a  fair  hearing.  In  State 
V,  Tippet,  94  Iowa  646,  653,  654,  we  said  that  counsel  **has  a 
right,  within  reasonable  limits,  to  draw  his  own  deductions  as  to 
facts  from  other  admitted  or  proven  facts.  •  •  •  Infer- 
ence of  facts,  from  facts  and  circumstances  actually  shown,  are 
permissible;  and,  unless  such  right  is  abused,  or  it  is  shown 
that  the  prosecutor  has  acted  in  bad  faith,  or  has  intentionally 
violated  the  rules  applicable  to  arguments  to  the  jury,  and  that 
such  acts  have  prejudiced  the  defendant,  we  should  not  in- 
terfere." 

Enough  has  been  said  in  reference  to  the  revolver.  Exhibit 
B,  to  show  that  the  statement  of  counsel  for  the  State,  that  **this 
is  his  gun"  was  not  an  unwarranted  inference.  Doubtless,  counsel 
for  defendant  did  not  permit  the  jury  to  forget  that  defendant 
was  facing  the  gallows  or  prison  walls.  Defendant's  character 
was  presented  in  its  most  favorable  light,  both  by  his  evidence 
and  probably  in  argument.  Enough  is  shown  by  the  argument 
in  this  court  to  justify  such  an  inference,  if,  indeed,  it  was  not 
more  favorably  stressed  before  the  jury:  that  his  parents  were 
dead;  that  he  was  industrious,  and  a  good  man,  with  some  ex- 
ceptions. No  witnesses  were  introduced  to  show  that  defendant 
was  a  man  of  good  character;  but  counsel  say  they  had  a  right 
to  rely  upon  a  presumption  that  he  was  such,  and  that  the  State 
was  not  justified  in  attacking  his  character  by  referring  to  other 
offenses  which  the  State  claimed  were  connected  with  the  kill- 
ing, and  other  circumstances  shown  in  the  record.  It  is  con- 
ceded by  counsel  for  appellant  that  defendant  was  guilty  of 
gambling, — ^the  record  shows,  to  a  considerable  extent, — and 
that  he  was  immoral,  as  shown  by  having  girls  at  his  home.  In 
addition  to  this,  the  jury  could  have  found  from  the  evidence 
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that  he  was  guilty  of  a  criminal  offense  on  at  least  two  occa- 
sions, in  carrying  concealed  weapons.  Under  these  circum- 
stances, the  presumption  of  good  character  is  not  very  strong. 
The  circumstances  which  were  in  the  record  were  proper  to  be 
considered,  as  bearing  upon  the  credibility  of  the  defendant  as 
a  witness.  The  only  remark  in  the  closing  argument  for  the 
State  which  was  objected  to  was : 

**Even  though  this  man  be  innocent,  he  could  not  give  his 
life  in  a  better  cause  than  to  take  punishment  for  the  crime.  If 
he  goes  to  the  gallows  as  an  innocent  man,  and  his  going  would 
create  a  disturbance  that  would  cause  the  hundreds  of  boys  and 
girls  in  Des  Moines  to  see  the  light,  and  turn  their  steps  towards 
sunlight  instead  of  the  night,  he  would  wear  a  martyr's  crown." 

This  may  be  thought  intemperate.  It  was  not  boisterous 
or  vicious.  From  the  nature  of  the  words  used,  it  could  not  be 
so.  In  other  portions  of  the  same  argument,  counsel  pointed 
out  to  the  jury  their  responsibility,  and  stated,  in  substance, 
that  it  should  rest  its  verdict  and  judgment  on  proven  facts, — 
on  those  things  that  are  shown  in  the  record  that  are  practically 
undisputed,  and  that  point  to  the  guilt  of  defendant ;  and  that 
the  jury  should  take  its  own  judgment,  and  not  his.  Counsel 
did  not  ask  or  suggest  to  the  jury  that  he  be  convicted  if  they 
thought  he  was  innocent.  He  was  claiming  that,  under  the  evi- 
dence, defendant  was  guilty.  The  statement,  though  not  ap- 
proved, was  but  another  way  of  stating  the  necessity  of  protec- 
tion of  the  public  and  the  deterring  effect  upon  others,  and  that 
the  offense  is  grave  in  consequences,  and  that  an  acquittal  should 
not  be  lightly  brought  about.  State  v,  Cameron,  supra,  pages 
381,  382.  As  said  in  the  Hasty  ease,  at  page  519,  if  the  crime 
was  bitterly  condemned,  it  may  be  said  that  the  undisputed 
evidence  as  to  the  killing  justified  strong  language.  The  opin- 
ion of  the  trial  court  is  reflected  in  the  record,  when  he  stated 
that  1 

**The  arguments  for  both  the  defendant  and  the  State  as- 
sumed a  wide  range  of  the  discussion  of  the  facts  and  the  evi- 
dence; and  some  things,  particularly  in  the  closing  argument 
for  the  State,  might  better  have  been  left  unsaid ;  but  the  argu- 
ments as  a  whole  w^ere  calm  and  dispassionate.  •  •  •  Con- 
sidering the  arguments  of  both  the  attorney  for  the  defendant 


May,  1921]  State  v.  Patten.  639 

and  the  closing  argument  of  the  attorney  for  the  State,  the 
court  is  of  the  opinion  that  no  prejudice  resulted  therefrom. 
•  *  *  The  whole  trial  was  a  most  orderly  proceeding,  with- 
out an  expression  of  approval  or  disapproval  for  either  attor- 
neys or  anyone  in  the  audience. ' ' 

There  are  cases  holding  that  an  argument  may  be  so  vicious 
as  to  show  prejudice,  and  that  a  new  trial  may  be  granted  even 
though  no  objection  was  made  at  the  time.  The  other  state- 
ments in  argument  are  not  of  that  character.  The  discussion 
of  them  is  somewhat  extended,  and  the  opinion  is  already  too 
long.  The  circumstances  forbid  a  restatement  of  all  the  ob- 
jectionable matter  and  the  argument  thereon. 

We  have  given  the  case  careful  consideration,  and  we  are 
satisfied  from  the  record  that  the  defendant  is  guilty,  and  that 
there  is  no  prejudicial  error.     The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  LiiOYD  Patten,  Appellant. 

CBIMIN'AL  LAW:  Evidence — Corroboration  of  Accomplices.  Principle 
reaffirmed  that  the  corroboration  of  an  accomplice  may  be  by  cir- 
cumstantial evidence,  and  need  not  reach  every  disputed  fact.  Cor- 
roborative evidence  reviewed,  and  held  to  go  much  further  than 
simply  to  show  '*the  commission  of  the  offense  or  the  circumstances 
thereof.  * ' 

Appeal  from  Polk  District  Court, — Joseph  E.  Meyer,  Judge. 

May  10,  1921. 

The  defendant  was  convicted  of  the  crime  of  robbery,  and 
appeals. — Affirmed. 

Parsons  &  MUls,  for  appellant. 

Ben  J,  Gibson,  Attorney  General,  and  B.  J.  Flick,  Assist- 
ant Attorney  General,  for  appellee. 

Faville,  J. — On  the  morning  of  March  25,   1919,  before 
banking  hours,  two  men  rapped  at  the  door  of  the  Iowa  State 
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Bank,  located  near  the  corner  of  Sixth  and  Locust  Streets,  in 
the  city  of  Des  Moines,  and  obtained  entrance  on  the  pretense 
that  they  desired  to  make  a  deposit  in  the  bank.  These  two 
men  were  John  Keating  and  Robert  Don  Carlos.  They  dis- 
played a  considerable  amount  of  money  in  currency,  and  con- 
ducted themselves  as  though  they  were  about  to  deposit  it  in 
the  J3ank,  when  they  suddenly  turned,  and  ordered  the  oflScers 
in  the  bank  to  thrown  up  their  hands.  They  forced  the  officers 
into  a  lavatory  in  the  back  part  of  the  bank,  where  they  locked 
them  in,  and  then  took  about  $2,300  in  money,  war  savings 
stamps  of  the  value  of  about  $1,100,  government  bonds  of  the 
value  of  $15,800,  and  certain  waterworks  bonds  of  the  value  of 
$5,000.  They  placed  all  of  this  in  a  blue  kit  bag,  passed  out 
of  the  front  door  of  the  bank  on  Locust  Street,  and  then  turned 
west  and  passed  up  the  alley  between  Sixth  and  Seventh  Streets, 
north  to  Grand  Avenue.  At  that  place,  they  entered  an  auto- 
mobile, which  was  awaiting  their  arrival,  and  were  immediately 
driven  away  in  the  car.  They  drove  out  through  Highland 
Park,  and,  after  they  arrived  in  the  country,  the  car  was  stopped, 
and  the  driver  of  the  car  went  to  a  farmhouse,  and  asked  per- 
mission of  the  farmer  to  drive  the  car  down  in  the  timber. 
This  was  done,  and,  in  the  seclusion  of  the  woods,  the  loot  which 
had  been  taken  from  the  bank  was -divided  into  five  equal  parts: 
three  parts  were  given  to  the  man  who  drove  the  car,  and  the 
two  men  who  had  entered  the  bank  took  one  part  each.  While 
they  were  in  the  woods,  they  burned  some  of  the  papers  that 
had  been  taken  from  the  bank.  The  following  Sunday,  the 
farmer  and  his  wife  were  in  the  woods,  and  found  a  scrap  of 
paper  that  had  been  taken  from  the  bank,  and  also  evidences 
of  where  other  paper  had  been  burned. 

After  dividing  the  spoils,  the  parties  drove  the  car  back 
toward  Des  Moines ;  and,  while  they  were  driving  along  Forest 
Avenue,  one  of  the  tires  on  the  automobile  went  down,  and  it 
became  necessary  to  stop  and  replace  a  rear  wheel  with  a  spare 
wheel  which  was  being  carried.  While  this  was  being  done,  the 
driver  of  the  car  went  to  a  telephone,  and  telephoned  the  wife  of 
Don  Carlos  to  meet  them  in  a  taxi  at  East  Twenty-Second 
Street  and  Grand  Avenue,  in  Des  Moines.    The  parties  drove  to 
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this  point  immediately  thereafter,  and  were  met  by  Mrs.  Don 
Carlos  in  a  taxi. 

The  two  robbers,  Keating  and  Don  Carlos,  then  left,  and 
went  to  a  place  on  East  Fourteenth  Street,  where  they  stayed 
for  a  time,  and  then  went  to  the  apartments  of  one  Lizzie  Christy 
on  West  Ninth  Street,  and  later  in  the  night,  departed  by  train 
for  St.  Joseph,  Missouri. 

Both  Keating  and  Don  Carlos  were  witnesses  in  behalf  of 
the  State  at  the  trial  of  this  cause,  and  testified  substantially  as 
above  set  forth,  and  each  testified  that  the  appellant  was  the 
party  who  drove  the  car. 

I.  The  question  urged  upon  this  appeal  is  whether  or  not 
there  is  suflBcient  evidence  in  the  record  to  corroborate  the 
testimony  of  these  two  parties,  and  to  meet  the  requirements  of 
Section  5489  of  the  Code,  which  is  as  follows : 

**A  conviction  cannot  be  had  upon  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evidence  which  shall 
tend  to  connect  the  defendant  with  the  commission  of  the  offense ; 
and  the  corroboration  is  not  sufiBcient  if  it  merely  show  the 
commission  of  the  offense  or  the  circumstances  thereof. '  * 

It  must  be  conceded  that,  under  this  statute,  unless  there 
is  other  evidence  than  that  of  the  accomplices  which  shall  tend 
to  connect  the  appellant  with  the  commission  of  the  offense, 
the  conviction  cannot  be  sustained;  and  also  that  the  corrob- 
oration, by  the  very  language  of  the  statute,  **is  not  sufficient 
if  it  merely  show  the  commission  of  the  offense  or  the  circum- 
stances thereof.''  There  is  abundant  evidence  in  the  record  to 
sustain  the  testimony  of  these  two  witnesses  as  to  the  commis- 
sion of  the  offense  and  the  circumstances  attending  it.  The 
question  urged  on  this  appeal,  however,  is  whether  there  is 
sufficient  evidence  to  corroborate  the  testimony  of  these  two 
parties  tending  to  connect  the  appellant  with  the  commission 
of  the  offense. 

The  claim  of  the  State  was  that  the  plans  for  the  robbery 
were  made  at  an  apartment  occupied  by  one  Lizzie  Christy, 
and  that  the  parties  met  there  on  the  morning  of  the  robbeiy. 
The  appellant  testified  in  his  own  behalf  that  he  had  breakfast 
at  Lizzie  Christy's  on  the  morning  of  the  date  of  the  robbery, 
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about  7  0  'clock ;  that  Don  Carlos  and  his  wife  came  in  and  ate ; 
and  that  he  is  not  positive  whether  Keating  came  in  or  not. 

Mrs.  Hazel  Lynch,  a  witness  in  behalf  of  the  State,  testified 
that,  on  the  morning  of  the  robbery,  she  saw  Lizzie  Christy,  the 
appellant,  Don  Carlos  and  his  wife,  and  a  gentleman,  at  Lizzie 
Christy's  apartment. 

The  witness  William  Curan  testified  that  he  owned  a  Stutz 
car,  during  the  month  of  March,  which  he  kept  at  Rood's  garage, 
and  that  he  loaned  it  to  the  appellant  a  number  of  times.  He 
could  not  say  positively  that  he  loaned  it  to  the  appellant  the 
day  of  the  robbery,  but  that  appellant  had  it  several  times  about 
that  date ;  that,  at  one  time  about  that  date,  when  the  appellant 
returned  the  car,  there  was  something  wrong  with  the  hub  cap 
on  a  rear  wheel,  and  appellant  told  the  witness  that  he  had 
changed  the  tire  on  the  car,  and  that  the  threads  did  not  go 
back  in  place.  The  witness  took  the  car  to  Rood's  garage,  this 
time  when  appellant  brought  it  back,  and  got  a  new  hub  cap 
and  had  it  fixed. 

The  proprietor  of  the  garage  testified  that  the  Curan  car 
was  in  the  garage  on  the  25th  day  of  March  for  repairs,  and 
that  the  extra  wheel  was  fitted  on  the  spindle  at  that  time,  and 
that  this  took  place  after  dinner. 

Mrs.  Don  Carlos  testified  that,  on  the  morning  of  the  rob- 
bery, she  received  a  telephone  message  from  some  man  who 
asked  her  to  meet  her  husband  on  the  east  side,  and  that  she 
went  in  a  taxi ;  that  she  saw  the  appellant  on  the  street,  and  he 
told  her  to  meet  her  husband  up  the  street;  that  she  went  up 
the  street,  and  met  her  husband  and  Keating. 

The  deputy  sheriff  testified  that,  while  the  appellant  was  in 
jail,  he  talked  with  him  in  reference  to  the  robbery  and  the 
recovery  of  the  bonds,  and  that  appellant  said  to  him: 

**I  will  tell  you  what  I  will  do  and  what  I  can  do.  I  can 
get  back  between  $12,000  and  $15,000  worth  of  bonds." 

He  testified  that  appellant  said  that  this  would  include  the 
waterworks  bonds  and  savings  stamps,  and  that  they  would  be 
returned,  provided  that  the  case  against  him  and  Lizzie  Christy 
was  dismissed. 

The  witness  Graber  testified  that  he  lived  on  the  road  to 
Camp  Dodge;  that  he  knew  the  appellant,  and  had  known  him 
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about  a  year ;  that,  some  time  in  the  latter  part  of  March, — ^but 
the  exact  date  he  was  unable  to  state, — the  appellant  came  to 
his  house,  one  morning,  about  the  middle  of  the  forenoon,  and 
knocked  at  the  door,  and  the  witness  recognized  him;  that  ap- 
pellant asked  him  if  he  had  any  objection  to  his  going  down 
into  the  woods,  and  told  him  that  a  couple  of  soldiers  wanted  to 
go  down  in  the  timber.  At  that  time,  the  automobile  was  stand- 
ing in  the  road  in  front  of  the  house,  and  the  witness  told  the 
appellant  that  it  would  be  all  right  for  them  to  go  to  the  woods. 
He  also  testified  that,  a  few  days  after  the  appellant  had  been 
to  the  house,  he  was  down  to  the  timber  with  his  wife,  one  Sun- 
day, and  she  found  a  slip  of  paper  in  the  timber  and  a  place 
where  some  paper  had  been  burned. 

Mrs.  Oraber  was  also  a  witness,  and  testified  to  the  fact  that, 
on  a  day  in  March,  a  man  came  to  the  door  of  their  house,  some 
time  in  the  forenoon,  and  she  heard  him  talking  with  her  hus- 
band; and  that,  shortly  after  the  robbery,  she  found  a  piece 
of  paper  and  observed  a  pile  of  burnt  paper  in  the  woods  on  the 
farm. 

The  appellant  was  a  witness  in  his  own  behalf,  and  denied 
that  he  had  anything  whatever  to  do  with  the  robbery,  and 
oflfered  testimony  explaining  his  whereabouts  on  the  day  of  the 
robbery. 

Upon  this  record,  we  are  asked  to  hold  that  there  was  not 
sufficient  evidence  to  corroborate  the  testimony  of  the  two  ac- 
complices to  justify  the  jury  in  returning  a  verdict  of  guilty 
against  the  appellant.  We  are  not  prepared  to  so  hold.  This 
evidence,  offered  in  corroboration  of  the  accomplices,  went  much 
further  than  to  merely  show  the  commission  of  the  offense  or 
the  circumstances  surrounding  it.  It  went  directly  to  the 
question  of  connecting  the  appellant  with  the  commission  of 
the  offense.  The  corroborative  testimony  may  be  circumstantial 
in  its  character,  and  it  is  not  necessary  that  there  shall  be  cor- 
roboration of  all  of  the  circumstances  testified  to  by  the  ac- 
complices. 

In  State  v.  Dorsey,  154  Iowa  298,  we  said : 

''It  is  not  necessary  that  the  corroboration  be  of  every  ma- 
terial fact.  If  it  be  such  as  to  satisfy  the  jury  that  the  witness 
spoke  the  truth  in  some  material  part  of  his  testimony,  in  which 
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he  is  confirmed  by  unimpeachable  evidence,  this  is  sufficient, 
if  it  leads  to  the  conclusion  that  he  also  spoke  the  truth  as  to 
other  matters,  for  which  there  was  no  corroboration.  State  v. 
Allen,  57  Iowa  431;  State  v.  Hennessy,  55  Iowa  299;  State  v. 
Feu&rhaken,  96  Iowa  299;  State  v.  Ilall,  97  Iowa  400.  And, 
as  a  rule,  if  there  be  any  corroborating  testimony,  the  sufficiency 
thereof  is  for  a  jury.  See  cases  just  cited,  and  State  v.  Miller, 
65  Iowa  60 ;  State  v.  Bietz,  67  Iowa  220 ;  State  v.  Van  Winkle, 
80  Iowa  15.  Again,  the  corroborating  testimony  may  be  cir- 
cumstantial. In  other  words,  it  need  not  be  direct.  Whether 
direct  or  circumstantial,  if  it  corroborates  the  testimony  of  the 
accomplice  in  any  material  part,  and  tends  to  connect  the  de- 
fendant with  the  offense,  it  is  sufficient.  State  v.  Scklagel, 
19  Iowa  169;  State  v,  Stanley,  48  Iowa  221;  State  v.  Miller, 
supra. ' ' 

The  corroborative  testimony  in  the  instant  case  was  suf- 
ficient to  carry  the  question  to  the  jury,  and  it  was  for  it  to 
determine  its  weight,  credibility,  and  sufficiency  to  establish 
the  guilt  of  the  appellant. 

II.  It  is  also  urged  that  the  evidence  in  the  case  as  a 
whole  was  insufficient  to  justify  a  conviction  of  tlie  appellant, 
and  that  we  should  reverse  for  this  reason.  It  is  strenuously 
argued  that  the  two  accomplices  changed  a  portion  of  their  testi- 
mony in  regard  to  material  matters  during  the  trial,  and  that 
they  were  not  entitled  to  belief  for  this  reason,  and  that,  upon 
the  whole  case,  the  evidence  is  insufficient  to  sustain  a  convic- 
tion. 

We  have  set  out  enough  to  indicate  the  general  character 
of  the  evidence.  We  have  examined  the  record  with  care,  and  we 
are  satisfied  that  there  was  sufficient  evidence  to  justify  the 
verdict  of  the  jury;  or,  in  other  words,  the  case  is  not  so 
lacking  in  evidence  in  behalf  of  the  State  as  to  warrant  inter- 
ference by  this  court. 

We  find  no  error  in  the  record,  and  the  judgment  appealed 
from  must  be — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


I 
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Mrs.   Sidney  S.   Sweet,  Administratrix,  Appellant,   v.  J.   F. 

Atkinson,  Appellee. 

JTTDOMENT:  Oondnsiveness — ^Persons  Primarily  Liable.  One  who 
is  only  secondarily  liable  for  the  results  of  an  act  of  negligence 
must,  when  sued,  notify  the  party  carrying  the  primary  liability 
to  appear  and  defend,  and,  in  the  absence  of  such  notice,  the 
resulting  record,  covering  the  trial,  judgment,  and  satisfaction 
thereof  by  the  party  secondarily  liable,  is  wholly  unimportant,  in 
an  action  against  the  primary  party  for  reimbursement,  save  as  it 
may  have  bearing  on  the  question  of  damages.  Necessarily  is  this 
true  when  such  offered  record  reveals  the  fact  that  the  parties  may 
have  been  joint  wrongdoers. 

Appeal  from  Carroll  District  Court. — E.  G.  Albert,  Judge. 

May  10,  1921. 

Action  in  the  name  of  the  administratrix  of  the  estate  of 
Sidney  S.  Sweet,  deceased,  for  reimbursement  for  the  amount 
which  plaintiff  alleges  she  was  compelled  to  pay  as  damages 
to  the  administratrix  of  the  estate  of  Walter  H.  McNulty,  who 
was  fatally  injured  by  a  brick  cornice,  falling  from  a  two-story 
brick  building  owned  by  decedent,  fronting  on  a  business  street 
in  Belle  Plaine,  Iowa;  and  also  for  costs,  interest,  and  attorneys' 
fees  paid  by  her  in  defending  against  said  claim  for  damages. 
The  material  facts  are  stated  in  the  opinion.  No  evidence  was 
introduced  by  the  defendant.  There  was  a  directed  verdict  for 
defendant,  and  plaintiff  appeals. — Affirmed, 

Dawley  &  Jordan,  Lee  &  Rohb,  and  E.  N,  Farier,  for  appel- 
lant. 

C.  H.  E.  Boardman  and  L.  H.  Salinger,  for  appellee. 

Stevens,  J. — ^Plaintiff's  petition  is  in  two  counts.  In  Count 
1  thereof  she  aUeges  that  Sidney  S.  Sweet,  decedent,  on  April 
18,  1902,  entered  into  a  written  contract  with  the  defendant, 
J.  P.  Atkinson,  by  the  terms  of  which  the  defendant  agreed 
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to  furnish  all  of  the  material  and  labor  therefor,  and  to  construct 
a  two-story  brick  building  in  the  city  of  Belle  Plaine  for  de- 
cedent, according  to  certain  plans  prepared  by  one  John  H. 
Prescott,  architect,  which,  a^  originally  drawn,  provided  for 
an  ornamental,  terra  cotta  front,  but  which  plans,  at  the  sug- 
gestion of  the  defendant,  were  changed  so  as  to  show  a  brick 
front  with  an  overhanging  brick  cornice;  that  the  defendant 
constructed  said  cornice  in  such  a  careless,  negligent,  and  un- 
workmanlike manner  as  that,  on  or  about  the  26th  of  February, 
1909,  it  fell,  striking  Walter  H.  McNulty,  who  was  standing  in 
front  of  the  building,  fatally  injuring  him;  that  thereupon,  a 
claim  for  damages  was  filed  by  the  administratrix  of  his  estate, 
against  the  estate  of  plaintiff's  decedent,  and,  upon  a  trial  to  a 
jury,  it  was  established  in  the  sum  of  $8,000,  which  plaintiff 
paid,  together  with  interest,  costs,  and  attorney's  fees.  Plain- 
tiff demands  judgment  herein  for  $9,891.93,  the  amount  of  said 
judgment  with  interest,  $1,558.50  attorney  fees,  $208.09  in- 
cidental expenses  of  the  trial,  $442.73  costs,  and  $500  for  re- 
pairing the  cornice. 

The  two  counts  of  plaintiff's  petition  are  identical,  except 
that  it  is  alleged  in  Count  1  that  due  notice  was  given  to  the 
defendant  of  the  filing  of  the  claim  for  damages  against  the 
plaintiff,  requesting  him  to  make  defense  thereto.  The  defend- 
ant, for  answer,  admitted  the  execution  of  the  contract  and  the 
erection  of  the  building,  and  averred  that  same  was  constructed 
in  all  respects  according  to  the  contract  and  the  plans  furnished 
him,  and  that,  after  the  completion  thereof,  it  was  inspected 
and  accepted  by  the  owner ;  and  denied  all  of  the  remaining  alle- 
gations of  the  petition. 

It  is  the  contention  of  counsel  for  appellant  that,  but  for 
certain  erroneous  rulings  of  the  court,  excluding  material  evi- 
dence offered  by  plaintiff,  her  cause  of  action  and  right  of  re- 
covery against  the  defendant  for  the  full  amount  of  the  several 
items  above  enumerated  would  have  been  conclusively  proven. 
The  particular  evidence  excluded  by  the  court  upon  the  objec- 
tion of  defendant's  counsel,  of  which  plaintiff  complains,  was 
the  architect's  complete  original  plans  for  the  building;  a  cer- 
tified copy  of  the  finding  and  judgment  in  probate  of  the 
claim  of  the  administratrix  of  the  estate  of  Walter  H.  McNulty 
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and  the  payment  and  satisfaction  thereof,  together  with  the 
costs  taxed  therein ;  a  transcript  of  all  the  evidence  introduced 
by  both  parties  upon  the  trial  of  said  claim ;  and  also  the  testi- 
mony of  C.  A.  Sweet  as  to  the  amount  paid  by  plaintiff  upon 
said  judgment,  costs,  incidental  expenses,  and  attorney's  fees. 
A  copy  of  the  claim  filed  by  the  administratrix  of  the  McNulty 
estate  and  of  the  original  instructions  to  the  jury  in  the  trial 
of  said  claim  was  offered  by  plaintiff  and  admitted  in  evidence. 
An  inspection  of  the  claim  and  of  the  court's  charge  discloses 
that  the  claimant  charged  negligence  both  in  the  original  con- 
struction of  the  cornice  and  also  in  the  maintenance  thereof  by 
the  owner,  and  that  both  issues  were  submitted  to  the  jury, 
which  returned  its  verdict  for  the  plaintiff,  without  special 
findings. 

The  law  is  well  settled  that,  where  one  who  is  secondarily 
liable  is  compelled  to  respond  in  damages  to  the  injured  party, 
he  may  recover  the  amount  paid  from  the  person  primarily 
liable.  Pfarr  v.  Standard  OU  Co.,  165  Iowa  657;  Pfarr  v. 
Standard  OU  Co.,  176  Iowa  577;  City  of  Des  Moines  v.  Des 
Moines  Water  Co,,  188  Iowa  24 ;  Westfield  O.  ife  M,  Co.  v.  Nobles- 
vUle  &  E.  O.  R.  Co.,  13  Ind.  App.  481  (41  N.  E.  955) ;  City  of 
Seattle  v.  Regan  &  Co.,  52  Wash.  262  (100  Pac.  731) ;  Costa  v. 
Tochim,  104  La.  170  (28  So.  992) ;  Baltimore  &  0.  R.  Co.  v. 
County  Commissioners,  113  Md.  404  (77  Atl.  930) ;  Hohhs  v. 
Hurley,  117  Me.  449  (104  Atl.  815) ;  City  of  Louisville  v.  Louis- 
vUle  R.  Co.,  156  Ky.  141  (160  S.  W.  771) ;  Eaton  &  Prince  Co. 
V.  Mississippi  Val.  Tr.  Co.,  123  Mo.  App.  117  (100  S.  W.  551) ; 
Frankenthal  v.  Lingo,  16  Tex.  Civ.  App.  229  (40  S.  W.  815) ; 
Rollins  V.  Chicago,  4  Wall.  657  (18  L.  Ed.  427) ;  Boston  W.  H. 
cfe  R,  Co.  V.  Kendall,  178  Mass.  232  (59  N.  E.  657) ;  Oceanic  8. 
Nav.  Co.  V.  Campania  Trans.  Esp.,  134  N.  Y.  461  (31  N.  E. 
987) ;  Astoria  v.  Astoria  it  C.  R.  R.  Co.,  67  Ore.  538  (136  Pac. 
645). 

This  rule,  however,  rests  entirely  upon  the  proposition  that, 
as  between  two  persons,  both  of  whom  are  liable  to  the  injured 
party  for  damages,  there  is  a  primary  and  secondary  liability, 
they  not  being  joint  tort-feasors  and  in  pari  delicto  as  to  the 
wrong  causing  the  injury.  It  is  also  well  settled  that,  where 
an  action  for  damages  is  brought  against  a  party  secondarily 
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liable,  and  he  gives  notice  of  the  pendency  thereof  to  the  person 
primarily  liable  for  the  damages  claimed,  informing  him  that  he 
will  look  to  him  for  contribution  or  reimbursement,  and  request- 
ing that  he  make  defense,  a  judgment  rendered  against  the  de- 
fendant is  conclusive  upon  the  party  having  the  primary  liab- 
ility. Ffarr  v.  Standard  Oil  Co.,  165  Iowa  657 ;  Pfarr  v.  Stand- 
ard Oil  Co.,  176  Iowa  577 ;  Boston  &  M.  B.  Co.  v.  Brackett,  71 
N.  H.  494  (53  Atl.  304) ;  Baltimore  &  0.  R.  Co.  v.  County  Com., 
Ill  Md.  176  (73  Atl.  656) ;  McArthor  v.  Ogletree,  4  Ga.  App. 
429  (61  S.  E.  859) ;  City  of  Bloomington  v.  Chi<^ago,  I.  &  L. 
R.  Co.,  52  Ind.  App.  510  (98  N.  E.  188)  ;  Commissioners  of 
Lexington  v.  Aetna  Ind.  Co.,  155  N.  C.  219  (71  S.  E.  214) ; 
Oceanic  S.  Nav.  Co.  v.  Compania  Trans.  Esp.,  supra. 

The  evidence  shows  that  some  attempt  was  apparently  made 
by  plaintiff  to  give  notice  to  the  defendant  of  the  filing  of  the 
claim  for  damages  against  the  Sweet  estate;  but  the  record  does 
not  disclose  the  contents  nor  the  purport  thereof,  and  the  de- 
fendant, called  as  a  witness  by  plaintiff,  denied  that  any  notice 
was  served  upon  or  received  by  him.  The  giving  of  notice  was 
not,  however,  a  condition  precedent  to  plaintiff's  right  of  re- 
covery {Pfarr  v.  Standard  Oil  Co.,  165  Iowa  657,  Pfarr  v. 
Standard  Oil  Co.,  176  Iowa  577,  and  cases  cited  supra) ;  but, 
in  the  absence  of  proof  of  notice,  the  defendant  was  a  stranger 
to  the  judgment,  which  was,  therefore,  wholly  unimportant,  save 
as  bearing  upon  the  question  of  plaintiff's  damages.  Pfarr  v. 
Standard  Oil  Co.,  176  Iowa  577.  Furthermore,  the  issue  of 
negligence  in  the  original  construction  of  the  cornice  by  the 
contractor,  and  the  issue  of  negligence  in  the  maintenance 
thereof  by  the  owner,  were  submitted  to  the  jury.  The  particu- 
lar act  of  the  defendant  complained  of  in  the  present  action  was 
his  failure  to  use  metal  ties  or  bonds  for  the  purpose  of  holding 
or  permanently  securing  the  cornice  in  position.  It  is  conceded 
that  no  metal  or  other  ties  were  inserted,  or  built  into  the  cornice, 
but  it  is  claimed  by  defendant  that  a  concrete  coping  was  placed 
on  top  of  the  cornice  for  the  purpose  of  holding  it  in  place. 
Some  testimony  was  elicited  by  counsel  for  defendant  from 
plaintiff's  witness  upon  cross-examination,  from  which  an  in- 
ference might  be  draAvn  that  water  and  snow  accumulated  on  the 
roof  of  the  building  and  in  crevices  about  the  cornice,  and,  by 
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freezing  and  thawing,  loosened  the  brick,  causing  the  cornice  to 
faU. 

So  far  as  the  offer  by  counsel  of  the  transcript  of  the  evi- 
dence upon  the  trial  of  the  original  claim  for  damages  is  dis- 
closed by  the  record,  there  is  nothing  to  indicate  that  the  evi- 
dence introduced  upon  said  trial,  as  shown  by  said  transcript, 
did  not  tend  to  establish  both  issues  of  negligence.  The  defend- 
ant was  liable  oply  for  such  damages,  if  any,  as  proximately  re- 
sulted from  his  negligence  in  the  construction  of  the  cornice, 
and  the  judgment  would  be  conclusive  against  him,  if  a  proper 
notice  was  served,  in  the  event  that  it  was  shown  that  it  was 
based  solely  upon  such  negligence.  Manifestly,  the  court  should 
not  have  permitted  the  jury  in  the  case  at  bar  to  speculate  upon 
the  record  in  the  former  trial  as  to  which  of  the  two  grounds  of 
negligence  charged,  the  jury  in  that  case  based  its  verdict  upon. 
Pfarr  v.  Standard  OH  Co.,  165  Iowa  657 ;  Pfarr  v.  Standard  Oil 
Co.,  176  Iowa  577. 

The  transcript  was,  therefore,  so  far  as  the  record  discloses, 
properly  denied  admission.  As  there  was  no  other  evidence 
tending  to  show  that  the  verdict  of  the  jury  in  the  former  trial 
was  based  solely  upon  the  negligence  charged  against  the  de- 
fendant, the  exclusion  by  the  court  of  the  certified  transcript  of 
the  record  and  of  the  severaLsums  expended  by  plaintiff,  as  set 
forth  in  her  petition,  was  without  prejudice.  It  is  manifest  that 
plaintiff  did  not  make  out  a  case  for  reimbursement  from  the 
defendant. 

The  only  other  evidence  introduced  by  plaintiff  for  the  pur- 
pose of  proving  damages  was  that  showing  that  plaintiff  paid  a 
brick  mason  $50  to  rebuild  the  damaged  wall  and  cornice.  This 
occurred  more  than  seven  years  after  the  building  was  completed 
and  accepted  by  Sweet.  Whether  the  true  measure  of  plain- 
tiff's damages  was  the  cost  of  altering  and  reconstructing  the 
cornice  at  the  time  the  building  was  erected,  or  the  difference  in 
its  value  as  it  was  when  constructed  and  its  value  if  it  had  been 
constructed  according  to  the  plans  and  the  contract  in  a  work- 
manlike manner,  is  not  material.  The  evidence  does  not  show 
what  portion  of  the  cornice  it  would  have  been  necessary  to 
remove,  if  any,  to  overcome  the  alleged  defects  in  its  construc- 
tion.   Evidence  of  what  it  cost  to  restore  the  wall  and  cornice 
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after  it  fell,  seven  years  later,  would  afford  little,  if  any,  aid 
to  the  jury  in  determining  the  damages  to  be  assessed  as  of  the 
date  when  the  building  was  completed,  in  1902.  No  evidence 
whatever  wds  offered  upon  the  other  theory  of  the  measure  of 
plaintiff's  damages.  The  evidence  does  not  show  what  portion 
of  the  wall  was  removed  by  the  mason  employed  to  repair  the 
building,  nor  does  it  show  what  portion  of  the  cornice,  if  any, 
it  would  have  been  unnecessary  to  remove  and  reconstruct,  to 
remedy  the  alleged  defects  in  the  original  construction  thereof. 
The  evidence  offered  was  not  sufiBcient  to  enable  the  jury  to 
reasonably  determine  the  plaintiff's  damages.  Perhaps  it  should 
be  said,  in  passing,  that  it  is  by  no  means  clearly  established 
that  the  defendant  was  negligent  in  constructing  the  cornice  in 
the  manner  shown  by  the  evidence.  We  find  no  reversible  error 
in  the  record,  and  the  judgment  of  the  court  below  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Paulina  Young,  Appellee,  v.  Mississippi  River  Power  Com- 
pany, Appellant. 

MASTER  AND  SEBVAKT:  Workmen's  Oompensation  Act.  A  servant 
may  be  acting  "in  the  course  of  hU  employment,"  and  an  injury  to 
him  may  be  one  ' '  arising  out  of  his  employment, ' '  even  though,  when 
he  is  so  acting,  and  when  he  is  so  injured,  he  is  technically  outside 
the  precise  scope  of  his  employment,  by  reason  of  the  fact  that  a 
sudden  and  unlooked-for  danger  menaces  his  master's  property.  So 
held  where  the  engineer  of  a  pumping  station  attempted  to  remedy 
an  unanticipated  break  in  the  crossarm  on  a  pole  carrying  elec- 
tricity. 

Appeal  from  Lee  District  Court. — Henry  Bank,  Jr.,  Judge. 

January  11,  1921. 

Behearino  Denied  May  10,  1921. 

Prom  a  judgment  of  the  district  court  confirming  an  award 
in  plaintiff's  favor  under  the  Workmen's  Compensation  Act  the 
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defendant  appeals.    The  material  facts  are  stated  in  the  opinion. 
— Affirmed. 

George  B.  8te%oari  and  J.  0.  Boyd,  for  appellant. 
E.  C.  Weber  and  John  L.  Benhow,  for  appellee. 

Weaver,  J. — The  defendant  is  a  corporation,  owning  and 
operating  an  extensive  plant  for  the  production  and  distribu- 
tion of  electric  power  at  Keokuk,  Iowa.  From  its  dam  it  main- 
tains various  transmission  lines,  one  or  more  of  which  extends 
from  its  central  station  to  the  town  of  Fort  Madison,  a  distance 
of  24  miles.  At  Fort  Madison  pumps  are  installed,  operated  by 
electric  power,  to  lift  surface  water  collecting  there  over  the 
leyee  into  the  river.  The  transmission  line  carries  11,000  volts 
of  electricity  from  which  about  440  volts  are  diverted  by  the 
use  of  a  transformer  for  the  operation  of  the  pumps. 

In  December,  1914,  John  D.  Yoimg,  a  married  man,  34 
years  old,  was,  and  for  a  year  or  more  had  been,  in  the  employ- 
ment of  the  defendant  company,  as  engineer  of  the  pumping 
station.  To  use  the  language  of  the  defendant's  witnesses. 
Young  had  full  control  of  the  station,  and  could  cut  off  the 
power  by  turning  the  switch.  At  the  date  named,  defendant 
had  for  some  time  been  engaged  in  preparing  for  the  installa- 
tion of  a  new  transformer  at  this  station.  On  December  8th, 
Young,  by  telephone,  called  up  the  Keokuk  office,  and  reported 
to  the  superintendent  that  the  transformer  had  arrived  at  the 
railway  station.  In  response,  he  was  directed  to  secure  a  dray- 
man to  do  the  hauling.  The  superintendent,  as  a  witness,  further 
states  that,  in  addition  to  instructions  regarding  the  employment 
of  a  drayman,  he  told  Young  that  he  (witness)  would  come  to 
Fort  Madison  in  the  afternoon,  and  *' oversee  the  handling'*  of 
the  transformer.  Young  did  engage  a  drayman;  and,  without 
waiting  for  the  arrival  of  the  superintendent,  they  went  to  the 
railway  station,  where  they  loaded  the  transformer  on  the  dray 
and  drove  to  the  place  where  it  was  to  be  lifted  to  a  platform  pre- 
pared for  it.  Having  arrived  there,  they  undertook  to  unload 
it.  As  near  as  we  can  gather  from  the  record,  they  drove  the 
dray  to  the  foot  of  the  derrick  or  framework  on  which  it  was 
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intended  to  place  the  transformer.  They  there  arranged  a 
block  and  tackle,  suspended  from  the  crossarm  of  one  of  the 
poles  on  which  the  transmission  wires  were  strung,  and  with  it 
proceeded  to  lift  the  transformer  from  the  dray,  intending,  when 
they  had  the  load  thus  suspended,  to  drive  the  dray  out  from 
under  it.  "Whether  it  was  their  purpose  to  hoist  the  transformer 
to  its  resting  place  on  the  framework  or  to  deposit  it  on  the 
ground  does  not  appear.  At  some  stage  of  the  lifting,  not  de- 
finitely mentioned,  the  crossarm  bearing  the  load  broke.  It 
was  not  completely  severed,  but  the  broken  end,  carrying  the 
wires,  dropped  or  sagged  below  its  proper  position.  The  dray- 
man, the  only  living  witness,  says  that  thereupon  Young  **went 
up  to  fix  the  crossarm  and  straighten  it  up,*'  and  that  **he  got  a 
little  too  close  to  the  electric  power,  and  fell  from  the  wires  to 
the  ground,''    He  was  instantly  killed. 

Proceedings  for  an  award  of  compensation  were  instituted, 
on  behalf  of  the  widow  and  family.  The  defendants  resisted  the 
demand,  on  the  ground  that  the  deceased  was  intoxicated  at  the 
time  of  receiving  the  fatal  shock,  and  thereby  brought  about 
his  own  death ;  and  that  the  injury  suffered  by  him  did  not  arise 
out  of  or  in  the  course  of  his  employment.  The  board  of  arbi- 
trators found  against  the  defendant  on  each  of  the  issues  ten- 
dered. That  finding  was  confirmed  by  the  state  industrial  com- 
missioner, and  on  appeal  to  the  district  court,  it  was  again  sus- 
tained. 

While  there  is  testimony  in  the  record  tending  to  show  that 
the  deceased  had  drunk  intoxicants  to  some  extent  on  the  day 
of  his  death,  it  falls  far  short  of  that  measure  of  proof  which 
would  justify  a  finding  that  he  was  drunk,  or  incapable  of  at- 
tending to  his  usual  duties  in  a  reasonably  careful  and  efficient 
manner.  Indeed,  the  conclusiveness  of  the  commissioner's  find- 
ing upon  this  branch  of  the  case  does  not  seem  to  be  seriously 
contested  on  this  appeal.  The  proposition  most  strenuously  con- 
tended for  by  counsel  for  appellant  is  that  the  injury  resulting 
in  the  death  of  deceased  did  not  arise  out  of  or  in  the  course  of 
his  employment.  It  is  said  that  the  employment  and  duties  of 
the  deceased  were  strictly  confined  and  limited  to  his  work  as 
engineer  of  the  pumping  station;  that  he  was  charged  with  no 
duty  or  authority  to  make  repairs  or  remedy  breaks  or  defects 
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in  the  wires  carrying  the  electric  current;  that,  in  attempting 
to  repair  or  restore  the  broken  crossarm,  he  was  acting  as  a  mere 
volunteer,  wholly  outside  of  the  scope  of  his  employment;  and 
that  his  death  in  so  doing  imposes  no  liability  on  his  employer. 

If  there  are  precedents  going  to  the  extent  of  the  appellant 's 
claim  in  this  respect,  we  are  quite  sure  that  they  have  never  been 
followed  by  this  court,  and  we  regard  them  as  unsound  in  prin- 
ciple and  contrary  to  the  spirit  and  intent  of  our  statute.  Gen- 
erally speaking,  the  employer  of  labor  rightfully  expects  from 
his  employee  something  of  a  spirit  of  loyalty,  and  a  reasonable 
degree  of  care  for  the  protection  of  the  employer's  property  in 
or  about  which  his  services  are  engaged.  The  hired  servant  is 
something  more  than  a  mere  machine  or  automaton,  and  he 
brings  to  the  service  of  the  hirer  not  merely  a  pair  of  hands, 
but  hands  plus  brains  and  conscience,  which  will  forbid  an 
honest  employee  to  stand  idly  by,  refusing  to  interpose  the 
slightest  effort  to  save  his  employer  from  irreparable  injury  or 
loss,  for  no  better  reason  than  that  the  strict  letter  of  his  con- 
tract does  not  require  such  action  on  his  part.  Such  terms  are 
rarely,  if  ever,  expressed  in  the  words  of  the  agreement  between 
employer  and  employee;  but  it  is  at  least  what,  for  want  of  a 
better  term,  we  may  call  a  moral  implication  in  every  contract 
of  hire,  and  the  employee,  no  matter  what  may  be  his  rank  or 
station  or  what  may  be  the  prescribed  limit  or  range  of  his 
ordinary  duties  who  discovers  imminent  peril  or  calamity  threat- 
ening his  employer,  in  person  or  property,  and,  without  stopping 
to  debate  with  himself  whether  he  will  respond  to  the  emergent 
call  upon  his  manhood,  at  once  hastens  to  avert  the  damage  as 
best  he  may,  is  not  a  mere  intermeddler  or  volunteer,  and  the 
injury  to  which  he  thus  exposes  himself  arises  out  of  and  in  the 
course  of  his  employment,  within  the  meaning  of  the  statute; 
and  that,  too,  even  though,  in  the  stress  of  the  emergency,  he 
disregards  some  of  the  general  rules  prescribed  for  the  control 
of  his  conduct  under  normal  conditions. 

Without  extending  this  opinion  to  quote  largely  from  the 
authorities,  we  cite  the  following,  in  which  the  conclusion  we 
here  announce  is  distinctly  upheld:  Harding  v,  Brynddu  Col- 
liery Co,,  2  K.  B.  (1911)  747;  Matthews  v,  Bedworth  TUe  & 
Timber  Co.,  1  W.  C.  C.  124;  Frint  Motor  Car  Co,  v.  Industrial 
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Commission,  168  Wis.  436  (170  N.  W.  285) ;  Dragovich  v.  Iro- 
quis  Iron  Co.,  269  lU.  478  (109  N.  E.  999) ;  State  v.  District 
Court,  129  Minn.  176  (151  N.  W.  912) ;  United  States  F.  &  G, 
Co,  V.  Industrial  Ace.  Commission,  174  Cal.  616  (163  Pac.  1013) ; 
Northern  Ind.  G.  &  E.  Co,  v,  Pietzvak,  (Ind.  App.)  118  N.  E. 
132;  General  Ace.  F,  ct  L.  A,  Corp,  v,  Evans,  (Tex.  Civ.  App.) 
201  S.  W.  705;  Southern  Surety  Co.  v.  Stubhs,  (Tex.  Civ.  App.) 
199  S.  W.  343;  Rzepczynski  v.  Manhattan  Brass  Co,,  165  N.  \. 
Supp.  1110. 

The  general  doctrine  is  well  summed  up  in  the  ease  of  Lon- 
don and  E.  S,  Co.  v.  Brovm,  7  Se.  Sess.  (5th  Ser.)  488,  Where 
Lord  Justice-Clerk  says: 

**I  cannot  doubt  that,  in  a  sudden  emergency  where  there 
is  danger,  a  workman  does  not  go  out  of  his  employment  if  he 
endeavors  to  prevent  the  danger  from  taking  effect.'' 

The  facts  in  the  case  now  before  us  bring  it  clearly  within 
the  rule  of  the  cited  cases.  Young  was  charged  with  the  duty 
to  attend  the  operation  of  the  pumps  by  use  of  the  electric  power 
transmitted  over  these  wires.  He  was  doing  work  for  and  in 
the  interest  of  the  defendant  when  the  crossarm  broke,  disturb- 
ing the  wires  and  causing  them  to  drop  or  sag.  They  were 
charged  with  a  deadly  current.  The  break  in  the  arm  and  the 
resulting  disturbance  of  the  wires  must  have  at  once  impressed 
him  with  the  possibility  of  grave  danger  from  that  source,  both 
to  life  and  property.  That  he  should  act  at  once  and  investigate 
the  broken  appliance,  with  a  view  to  preventing  such  harm,  is 
not  strange;  and  even  though  what  he  did  may  not  have  been 
the  wisest  expedient  which  could  have  been  adopted,  it  detracts 
nothing  from  the  merit  of  the  plaintiff's  claim  for  compensation. 
His  negligence,  if  any,  is  not  available  to  the  appellant  as  a  de- 
fense, or  as  affecting  his  measure  of  recovery. 

The  finding  by  the  commissioner  and  its  approval  by  the 
trial  court  have  ample  support  in  the  evidence,  and  must  be 
accepted  as  final. 

The  judgment  of  the  district  court  is  affirmed,  with  interest 
from  the  date  of  its  rendition. — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 
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D.  DuNWOODY,  Appellant,  v.  B.  E.  Wood  et  al.,  Appellees. 

SPEOIFIO  PEBFOBMANCE:  Evidoiic»— ^nfficieiicy.  Evidence  held 
insufficient  to  justify  a  decree  of  specific  performance  against  a 
purchaser  at  foreclosure  sale. 

Appeal  from  Poweshiek  District  Court. — Chas.  A.  Dewey, 

Judge.  . 

May  11,  1921. 

Action  in  equity  by  a  mortgagor  of  real  estate  who  had, 
previous  to  the  institution  of  proceedings  to  foreclose  the  mort- 
gage executed  by  him,  parted  with  title,  to  compel  the  purchaser 
at  the  execution  sale  on  foreclosure  to  carry  out  an  oral  agree- 
ment made  by  him,  at  the  time  of  such  sale,  to  transfer  his  inter- 
est in  the  property  to  plaintiff,  upon  the  payment  of  certain 
designated  sums.  There  was  also  a  prayer  for  alternative  relief, 
which  was  granted  in  part.  All  other  relief  prayed  for  was  de- 
nied, and  plaintiff  appeals. — Affirmed, 

Thomas  J.  Bray  and  John  E.  Lake,  for  appellant. 
J.  O.  Shifflett  and  Rayburn  &  Lyman,  for  appellees. 

Arthur,  J. — Some  time  prior  to  the  events  mentioned  be- 
low, the  defendants  sold  and  conveyed  Lot  1,  of  Section  6,  Town- 
ship 78,  Range  15,  Poweshiek  County,  Iowa,  to  D.  Dunwoody, 
plaintiff  and  appellant  herein,  subject  to  a  mortgage  for  $2,200. 
At  the  time  of  the  purchase  of  said  Lot  1,  plaintiff  executed  a 
second  mortgage  to  the  defendant  for  $6,000,  which,  we  assume, 
was  for  a  part  of  the  purchase  price.  Later,  the  defendant  trans- 
ferred the  $6,000  note  and  mortgage  by  indorsement  and  as- 
signment to  a  third  party,  who,  on  July  25,  1917,  obtained 
a  personal  judgment  against  the  plaintiff,  as  maker,  and  the 
defendant  E.  E.  Wood,  as  indorser  on  said  $6,000  note,  to- 
gether with  a  decree  of  foreclosure  and  for  special  execution. 
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In  the  meantime,  plaintiff  had  parted  with  title  to  the  land.  On 
November  24,  1918,  action  was  commenced  by  the  holder  thereof 
to  foreclose  the  $2,200  mortgage.  The  plaintiff  was  made  a  party 
defendant  in  this  action,  but  no  personal  judgment  was  asked 
against  him.  The  property  was  sold  on  special  execution,  under 
the  decree  foreclosing  the  second  mortgage,  on  August  31,  1917, 
to  the  defendant  for  $4,500,  leaving  a  deficiency  judgment 
against  both  plaintiff  and  defendant  for  $1,705.95.  As  between 
plaintiff  and  defendant,  the  former  was  primarily  liable  for 
the  payment  of  the  deficiency  judgment.  It  is  the  claim  of 
plaintiff  that  an  oral  agreement  was  entered  into,  at  the  time  of 
the  execution  sale,  between  himself  and  the  defendant,  by  the 
terms  of  which  the  latter  agreed  to  assign  or  transfer  his  in- 
terest in  the  sheriff's  certificate  of  purchase,  or  to  convey  the 
land  to  the  plaintiff  upon  the  payment  by  him  of  the  $4,500, 
the  deficiency  judgment,  taxes,  interest,  and  all  expenses  in- 
curred by  the  defendant  in  connection  therewith.  There  is 
some  dispute  in  the  testimony  as  to  the  terms  of  this  agree- 
ment, but  we  are  inclined  to  accept  the  version  of  the  defendant 
upon  all  controverted  points. 

Plaintiff  further  maintains  that  the  defendant,  as  a  part 
of  said  agreement,  promised  to  furnish  him  an  abstract,  showing 
a  good,  merchantable  title  to  the  property,  so  that  he  might 
borrow  the  amount  necessary  to  make  the  required  payments  to 
the  defendant,  and  that  the  delay  in  closing  up  the  deal  was 
caused  by  the  failure  of  the  defendant  to  furnish  the  abstract. 
This  the  defendant  denies.  As  stated,  the  defendant  had  no  in- 
terest in  the  property,  and  evidently  purchased  the  same  at  the 
foreclosure  sale  for  the  purpose  of  protecting  himself  against  the 
personal  judgment  rendered  against  him.  There  woul^  seem 
to  be  no  particular  reason  why  the  defendant  should  promise  to 
procure  an  abstract,  the  cost  of  which,  under  the  agreement, 
would  be  chargeable  to  the  plaintiff.  We  think  it  probable,  if 
anything  was  said  by  either  party  about  an  abstract,  that  de- 
fendant agreed  to  get  abstract  from  the  holder  of  the  first  mort- 
gage. The  defendant  testified  that  he  told  plaintiff,  during  the 
pendency  of  the  negotiations  between  them,  months  after  the 
foreclosure  sale,  that  the  abstract  was  in  the  possession  of  one 
Reed,  at  Brooklyn,  and  that  plaintiff  said  he  would  go  and  get 
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it.  Shortly  after  the  action  to  foreclose  the  $2,200  mortgage 
was  begun,  the  defendant,  in  an  interview  with  plaintiff,  told 
him  that  the  first  mortgage  would  have  to  be  taken  care  of ;  and 
in  January,  1919,  plaintiff,  with  the  knowledge  and  acquiescence 
,  of  the  defendant,  paid  this  mortgage,  amounting,  with  costs,  to 

;  $2,837.05.    Plaintiff  had,  in  the  meantime,  also  paid  $1,000  on 

the  deficiency  judgment. 

In  this  petition,  plaintiff  asked  a  decree  to  compel  the  con- 
;  veyance  of  the  tract  in  controversy  to  him,  and,  as  alternative 

^  relief,  that  he  have  judgment  for  the  amount  advanced  in  pay- 

ment of  the  first  mortgage,  and  for  other  sumis  as  damages.  The 
court  below  held  that  to  grant  plaintiff's  prayer,  which  is  in 
the  nature  of  a  prayer  for  specific  performance,  would  be  in- 
equitable, upon  the  ground  that  plaintiff  had  not,  within  the  year 
allowed  for  redemption,  according  to  the  agreement,  or  within 
a  reasonable  time  thereafter,  tendered  performance  of  the  con- 
tract upon  his  part  to  the  defendant ;  but  found  that  plaintiff 
was  entitled  to  recover  the  amount  advanced  by  him  in  payment 
of  the  first  mortgage,  together  with  interest  thereon,  after  first 
deducting  the  balance  unpaid  on  the  deficiency  judgment;  and 
rendered  judgment  in  his  favor  for  the  difference, — ^that  is, 
for  $2,108.20. 

Plaintiff  wholly  failed  to  make  the  payments  required,  ex- 
cept the  $1,000  upon  the  deficiency  judgment,  but  contends  that 
the  defendant  extended  the  time  for  performance,  and  that  the 
only  reason  for  plaintiff's  failure  to  comply  with  the  contract  was 
the  neglect  or  refusal  of  defendant,  as  before  stated,  to  furnish 
him  an  abstract  of  title  to  the  land,  so  that  he  could  get  a  loan 
thereon.  On  January  18,  1919,  defendant's  attorney  wrote 
plaintiff  that,  unless  the  transaction  was  consummated  within 
five  days,  defendant  would  refuse  to  carry  out  the  deal.  Plain- 
tiff did  not  reply  to  this  letter  or  take  any  steps  to  meet  the 
conditions  imposed.  Without  entering  into  a  detailed  statement 
of  the  record,  we  deem  it  sufiicient  to  say  that  the  evidence 
clearly  shows  that  plaintiff  was  at  no  time  able  to  consummate 
the  contract  by  the  payment  of  the  several  sums  agreed  upon ; 
and  that  his  delay  cannot  be  attributed  to  the  failure  of  the 
defendant  to  furnish  an  abstract,  or  to  any  fault  on  his  part. 
We  have  grave  doubt  whether  plaintiff  was  in  a  position  to  carry 
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out  a  decree  in  his  favor,  if  one  had  been  entered  by  the  court. 
His  testimony  upon  this  point  is  not  very  convincing. 

On  April  23,  1919,  the  defendant  procured  a  loan  upon  the 
land  for  $6,000.  According  to  his  testimony,  he  previously  ad- 
vised plaintiff  of  his  intention  to  obtain  this  loan.  The  situation 
of  the  parties  was  thereby  changed.  From  what  has  already 
been  said,  it  is  manifest  that  the  defendant  was  lenient,  and 
acquiesced,  without  specific  agreement  allowing  same,  in  plain- 
tiff's request  for  further  time  in  which  to  make  the  required 
payments;  but  the  original  agreement  was  clearly  limited  to 
the  year  allowed  for  redemption,  and  plaintiff  failed  to  tender 
performance  at  any  time,  or  to  produce  the  amount  required  for 
carrying  out  the  contract.  We  concur  in  the  finding  of  the 
court  below  that  he  was  not,  at  the  time  of  the  trial,  entitled  to 
a  decree  of  specific  performance.  The  relief  granted  by  the 
court  was  equitable,  and  gave  plaintiff  all  he  was  entitled  to, 
under  the  issues  and  facts  disclosed.  We  therefore  find  no 
reason  for  disturbing  the  decree,  which  is,  accordingly, — Af- 
firmed, 

Evans,  C.  J.,  Stevens  and  FAViiiLE,  JJ.,  concur. 


Qeoroe  Henderson  et  al.,  Appellees,  v.  S.  N.  Maaskant,  Ap- 
pellant. 

VENDOR  AND  PUBCHA8ER:  Rescission — Fraud — Sufficiency  of  Evi- 
dence. Evidence  held  to  justify  a  decree  of  canceUation  of  an  ex- 
change of  lands,  on  the  ground  of  fraud  of  the  defendant  and  his 
agent. 

Appeal  from  Mahaska  District  Caurt. — H.  F.  Wagner,  Judge. 

May  11,  1921. 

Action  in  equity,  to  cancel  and  set  aside  a  contract  for  the 
purchase  of  real  estate  and  a  deed  conveying  a  certain  residence 
property  to  the  defendant.  Decree  as  prayed,  and  defendant 
appeals. — Affirmed. 
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C.  Ver  Ploeg  and  George  C.  True,  for  appellant. 
Burrell  tt  Devitt,  for  appellees. 

Abthur,  J. — On  March  13,  1919,  S.  N.  and  A.  Maaskant, 
husband  and  wife,  entered  into  a  written  contract  with  Leo 
B.  and  Ida  Henderson,  by  the  terms  of  which  they  agreed  to 
convey  to  Leo  a  certain  tract  of  real  estate  in  Mahaska  County, 
containing  136  acres,  for  a  consideration  of  $31,199,  to  be  paid 
as  follows :  $1,000  by  a  note,  due  April  1,  1919 ;  $3,000  by  the 
conveyance  of  Lots  217,  218,  and  219,  in  the  town  of  Rose  Hill, 
Iowa,  subject  to  a  mortgage  of  $2,000,  due  March  1,  1921; 
$3,000  cash,  on  or  before  April  1,  1919,  and  before  possession  of 
the  farm  should  be  given;  and  the  balance  by  assuming  and 
agreeing  to  pay  a  mortgage  of  $11,800,  and  by  a  second  mort- 
gage on  said  land  for  $12,399,  due  March  1,  1922.  Simultane- 
ously with  the  signing  of  said  contract,  plaintiffs  executed  and 
delivered  a  warranty  deed,  conveying  the  Rose  Hill  property 
to  the  defendant. 

Plaintiffs  allege  in  their  petition  that  they  were  inexperi- 
enced in  business;  that  one  Bensmiller,  the  agent  of  defendant 
for  the  sale  of  said  farm,  represented  to  Leo  Henderson  that 
he  had  received  an  offer  of  $226  per  acre  for  the  farm ;  that  he 
could  sell  it  for  $250 ;  that  one  Quy  James,  a  brother-in-law  of 
plaintiff's,  interested  with  Bensmiller,  urged  plaintiffs  to  enter 
into  the  contract  and  to  convey  the  Rose  Hill  property,  which 
they  occupied  as  a  homestead,  to  the  defendant  as  a  part  of  the 
purchase  price  of  the  farm ;  and  that  they  did  not  know  that  the 
defendant  had  not  been  q/Fered  $226  per  acre  for  the  farm,  and 
that  it  could  not  be  sold  for  $250  per  acre,  at  the  time  of  sign- 
ing the  contract  and  conveying  their  homestead  to  the  defend- 
ant; but  that  they,  too,  believed  said  representations  and  relied 
thereon. 

The  evidence  shows  that  the  Rose  Hill  property  was  not 
worth  to  exceed  $1,500,  and  that  it  was  already  incumbered  by 
a  mortgage  of  $500,  upon  which  the  interest  was  considerably 
in  arrears.  There  is  some  controversy  in  the  evidence  as  to  the 
exact  relation  of  James  to  the  transaction,  but  we  think  it  may 
be  fairly  inferred  therefrom  that  he  was  interested  with  Bens- 
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miller  as  agent  for  the  defendant.  Plaintiffs  were  without  busi- 
ness experience  or  capacity,  while  Leo  could  not  cope  with 
Bensmiller  and  James,  who  must  have  known  that  the  deal  on 
his  part  was  improvident;  that  the  price  of  $5,000  allowed  for 
the  homestead  was  grossly  excessive,  and  that  the  probable  ef- 
fect of  the  consummation  of  the  contract  would  be  that  plain- 
tiffs would  lose  their  property,  and  receive  nothing  in  return. 
Mrs.  Henderson  testified  that,  at  the  time  she  signed  the  deed, 
she  thought  it  was  a  part  of  the  contract,  and  did  not  know  that 
she  was  thereby  joining  in  a  conveyance  of  her  homestead  to 
the  defendant.  It  further  appears  from  the  evidence  that  the 
defendant  agreed  to  carry  Leo,  who  desired  to  purchase  stock 
and  implements  at  defendant's  sale,  for  $500.  Leo  did  purchase 
some  stock  and  machinery  at  the  defendant's  sale,  tendering  his 
note  to  the  defendant  for  $500  therefor,  but  he  refused  to  ac- 
cept it  without  a  mortgage  on  the  property.  Nothing  further 
was  done  by  Leo  to  carry  out  the  terms  of  the  contract,  by  which 
possession  was  to  be  given  him  on  April  1st;  and  on  April  2d, 
the  defendant  served  a  written  notice  of  forfeiture  upon  plain- 
tiffs and  Leo,  and,  as  we  understand  the  record,  plaintiffs  later 
notified  the  defendant  of  their  election  to  rescind  the  contract, 
and  demanded  a  reconveyance  of  the  residence  property.  A 
copy  of  this  notice  does  not  appear  in  the  record. 

The  defendant,  In  his  answer,  alleged  that  he  advertised 
and  sold  his  personal  property  at  public  sale,  in  reliance  upon 
the  contract  entered  into  with  Leo,  and  that  he  was  compelled 
to  repurchase  implements,  machinery,  and  stock  for  tlie  pur- 
pose of  farming  the  land  in  1919  at  a  greatly  increased  cost; 
and  claims  damages  in  the  sum  of  $500. 

We  think  it  manifest  that  Bensmiller,  the  agent  of  the  de- 
fendant, and  James  overreached  plaintiffs  in  the  trarsactioii. 
Mrs.  Henderson  testified  that  James  insisted  upon  their  making 
the  deal,  repeatedly  calling  her  residence  by  telepiione;  that 
plaintiffs  were  not  informed  as  to  the  character  or  value  of  tlie 
farm ;  that  they  were  deceived  as  to  the  value  of  the  farm.  They 
received  nothing  for  their  homestead,  and  the  showing  made 
by  the  defendant  as  to  the  damages  which  he  claims  were  suf- 
fered is  not  persuasive.  The  equities  of  the  case  are  with  the 
plaintiff.     It  may  be  that  the  affirmative  showing  alone,  as  to 
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the  fraudulent  representations,  is  not  such  as  to  justify  the  de- 
cree in  the  court  below;  but  we  are  convinced  that,  when  the 
record  is  considered  as  a  whole,  the  conclusion  of  the  court  is 
just  and  equitable,  and  should  be  upheld.  It  is  unnecessary  to 
review  the  evidence  in  greater  detail.  We  are  satisfied  with  the 
"  decree  of  the  lower  court,  and  it  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 

I  

I 


m 

Thomas  Regan  et  al.,  Appellants,  v.  Elizabeth  Hugus,  County 

Superintendent,  et  al.,  Appellees. 

SCHOOLS  AND   SCHOOL   DISTRICTS:      ConsoUdated   Districts— No- 
tice— Newspaper  of  General  Circulation.     Notice  of  an  election  to 
vote  on  the  question  of  the  formation  of  a  consolidated  school  dis- 
trict, to  be  composed  of  territory  from  more  than  one  county,  need 
I  not,  when  no  newspaper  is  published  within  the  proposed  district, 

I  be  published  in  a  newspaper  which  has  a  ''general"  circulation  in 

I  each  of  the  said  different  portions  of  territory  which  it  is  proposed 

j  to  include  within  the  district.    The  proposed  district  will  be  treated 

as  a  unit,  and  gvnerak  circulation  therein  is  all-sufiBcient. 

■ 

1       .  Appeal  from  Montgomery  District  Court. — E.  B.  Woodruff, 

I  Judge. 

May  12,  1921. 

Suit  to  enjoin  defendant  Elizabeth  Hugus,  county  superin- 
tendent of  schools,  and  defendant  directors  from  selling  lx)nds 
and  transacting  business  of  the  district.  The  court  denied  the 
relief  prayed  by  plaintiffs,  and  they  appeal. — Affirmed. 

Tinley,  Mitchell,  Pry  or,  Ross  cf'  Mitchell,  for  appellants. 
Hysham  &  Billings,  for  appellees. 

Arthur,  J. — On  December  10,  1919,  an  election  was  held 
to  determine  whether  there  should  be  established  a  consolidated 
independent  school  district  of  Climax,  out  of  territory  of  the 
counties  of  Montgomery,  Mills,  and  Page,  consisting  of  25  con- 
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tiguous  sections  of  land,  12  sections  in  Montgomery  County,  8 
sections  in  Mills  County,  and  5  sections  in  Page  County.  The 
election  resulted  in  favor  of  the  proposition  to  establish  the 
district,  by  a  vote  of  67  for  and  51  against.  Since,  an  election 
has  been  held  and  officers  chosen  for  the  district;  also,  an  issue 
of  bonds  has  been  voted  to  build  a  schoolhouse. 

The  proceedings  preliminary  and  up  to  the  notice  for  hold- 
ing the  election  to  establish  the  district  are  conceded  to  be 
regular.  The  validity  of  the  election  is  contested  by  plaintiffs, 
appellants  here,  on  the  ground  that  the  notice  given  was  not 
such  as  prescribed  by  Chapter  149,  Acts  of  the  Thirty-eighth 
(Jeneral  Assembly;  hence  was  insufficient  to  give  jurisdiction 
to  appellees  for  further  proceeding  with  business  of  the  district. 

Appellants  state  in  their  petition  that: 

**The  only  question  presented  by  plaintiffs  in  their  petition 
for  the  determination  of  the  court  was  whether  or  not  the  notice 
of  the  pendency  of  the  election  to  determine  the  question  as  to 
whether  a  consolidated  independent  school  district  should  be 
established,  is  sufficient." 

The  proceedings  necessary  for  the  establishment  of  con- 
solidated independent  school  districts  are  set  forth  in  Chapter 
149,  Acts  of  the  Thirty-eighth  General  Assembly,  and  therein  it 
is  provided: 

*'A11  notices  under  this  act  shall  be  by  one  publication  in  a 
newspaper  published  within  the  proposed  district  or  if  there  be 
none,  then  in  a  newspaper  having  general  circulation  within  the 
proposed  consolidated  district,  which  publications  shall  be  made 
not  less  than  five  days  nor  more  than  fifteen  days  prior  to  the 
hearing  or  election  to  which  they  refer.'' 

No  question  is  raised  as  to  the  sufficiency  of  the  notice  it- 
self,— that  is,  as  to  its  form  and  contents,  and  that  it  was  pub- 
lished. No  issues  regarding  the  preliminary  arrangements  for 
the  formation  of  the  district,  or  any  of  the  requisites  of  Chapter 
149,  Acts  of  the  Thirty-eighth  General  Assembly,  are  involved, 
other  than  the  notice  of  the  pendency  of  the  election  to  deter- 
mine the  question  as  to  whether  a  consolidated  independent 
school  district  should  be  established.  Neither  the  election  held 
on  December  10,  1919,  nor  the  results  thereof  are  in  controversy. 
Appellants,  in  their  brief,  say : 
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',  **If  the  notice  was  actually  sii£Scient  in  the  way  of  service 

j  upon  the  inhabitants  of  the  proposed  district,  and  upon  those 

I  who  own  land  within  the  proposed  district,  though  not  residing 

!  therein,  then  the  contention  of  the  appellants  is  wrong,  and 

the  lower  court  must  be  affirmed." 

It  is  admitted  that  the  notice  was  published  in  the  Red  Oak 
Express ;  that  the  Red  Oak  Express  is  a  newspaper  published  in 
Red  Oak,  Montgomery  County,  Iowa;  that  it  was  not  printed 
within  the  territory  comprising  any  part  of  the  proposed  con- 
solidated independent  school  district;  and  that  there  was  no 
newspaper  published  within  the  territory  of  the  contemplated 
district;  that  the  paper  publishes  the  general,  current  news,  as 
well  as  advertising  matter,  and  social  and  political  news;  that 
it  is  one  of  the  official  papers  in  the  county,  selected  by  the  board 
of  supervisors,  in  which  is  published  the  transaction  of  the 
business  of  the  county,  the  expenditures  of  money  made  for  the 
county,  etc. 
»  The  ultimate  question,  the  point  on  which  the  case  hinges 

is :    Did  the  Red  Oak  Express  have  a  general  circulation  within 
the  proposed  consolidated  district  of  Climax  at  the  time  of  the 
I  publication  and  election? 

k  There  was  some  oral  evidence  submitted.    The  issue,  so  far 

as  the  facts  involved  are  concerned,  is  practically  agreed  upon, 
and  the  testimony  set  forth  in  the  abstract  only  serves  to  throw 
some  side  lights  upon  the  controversy.  There  were  133  male 
electors  residing  in  the  entire  proposed  consolidated  district. 
Of  these,  86  resided  in  Montgomery  County,  27  in  Page  County, 
and  20  in  Mills  County.  At  the  election,  118  votes  were  cast, 
of  which  67  were  in  favor  of  the  establishment  of  the  district, 
and  51  votes  were  against  consolidation.  Of  the  six  plaintiffs  in 
this  action,  five  of  them  voted  at  the  election.  One  plaintiff, 
James  Laughlin,  did  not  reside  in  the  district.  He  was  a  resi- 
dent of  Fremont  County,  and  did  not  vote.  The  Red  Oak  Ex- 
press had  2,300  subscribers,  of  whom  1,697  resided  in  Mont- 
gomery County.  Within  the  proposed  district,  32  of  said  sub- 
scribers resided  in  Montgomery  County,  3  in  Mills  County,  and 
none  in  Page  County.  Evidence  was  offered  by  plaintiffs  to 
show  that  the  Clarinda  Journal,  a  newspaper  published  at  Clar- 
inda,  in  Page  County,  had  a  general  circulation  in  Page  County ; 
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that  the  Glenwood  Opinion,  published  at  Glenwood,  in  Mills 
County,  had  a  general  circulation  in  MiUs  County;  and  that 
the  Des  Moines  Register,  a  newspaper  published  at  Des  Moinea, 
in  Polk  County,  and  the  Nonpareil,  a  newspaper  published  at 
Council  Bluffs,  in  Pottawattamie  County,  were  papers,  which 
circulated  generally  in  Montgomery,  Mills,  and  Page  Counties. 
It  is  admitted  that  the  Red  Oak  Express' had  a  general  circula- 
tion in  Montgomery  County.  Plaintiffs'  contention  is  that  the 
Red  Oak  Express  is  not  such  a  paper  as  contemplated  by  the 
statute,  because  it  has  only  three  subscribers  within  that  por- 
tion of  the  proposed  district  lying  in  Mills  County,  and  no  sub- 
scribers within  that  portion  of  the  proposed  district  lying  in 
Page  County;  and  that,  therefore,  it  is  not  a  paper  of  general 
circulation  within  the  proposed  district. 

The  contention  of  counsel  for  plaintiffs  is,  as  we  under- 
stand it,  that  a  newspaper,  to  meet  the  provisions  of  the  statute, 
must  have  what  amounts  to  a  general  circulation  within  the  ter- 
ritories of  the  district  lying  in  each  of  the  three  counties :  that 
is,  it  must  have  a  general  circulation  among  the  people  residing 
on  the  12  sections  of  land  in  Montgomery  County,  and  a  general 
circulation  among  the  people  residing  on  the  8  sections  of  land 
in  Mills  County,  and  also  must  have  a  general  circulation  among 
the  people  residing  on  the  5  sections  of  land  in  Page  County. 
Plaintiffs,  to  sustain  this  contention,  say  that,  if  the  notice  had 
been  published  in  the  Glenwood  Opinion,  of  Mills  County,  and 
the  Clarinda  Journal,  of  Page  County,  as  well  as  the  Red  Oak 
Express,  of  Montgomery  County,  such  publication  would  have 
met  the  requirements  of  the  statute.  The  record  does  not  dis- 
close how  many  subscribers,  if  any,  the  Clarinda  Journal  and 
the  Glenwood  Opinion  had  in  the  district,  or  in  the  portions 
of  the  district  in  each  county.  Publication  in  all  three  of  the 
papers  doubtless  would  have  given  wider  notice.  But  the  an- 
swer to  such  contention  is  that  the  statute  does  not  provide  for 
publication  of  the  notice  of  election  in  more  than  one  paper. 

Plaintiffs  admit  that  the  Red  Oak  Express  has  a  general 
circulation  in  Montgomery  County,  and  within  the  12  sections 
of  land  in  Montgomery  County  lying  within  the  proposed  dis- 
trict, but  contend  that,  there  being  only  3  subscribers  within 
the  portion  of  the  district  lying  in  MiUs  County,  and  no  sub- 
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scribers  in  the  5  sections  lying  in  Page  County,  the  notice  given 
does  not  meet  any  of  the  provisions  of  the  statute,  which  are: 
**A  paper  of  -  general  circulation  within  the  proposed  consoli- 
dated district/' 

■  The  court  rendered  a  written  opinion,  holding  that : 

'  .    "**  Under  Chapter  149,  Acts  of  the  Thirty-eighth  General 

Assembly,  county  lines  are  obliterated,  and  the  proposed  district 
is  treated  as  one  unit,  whether  it  is  to  be  carved  out  of  one  or 
more  counties;  and  that  the  notice  required  is  the  same  in  all 
cases.  The  statute,  in  terms,  does  not  require  a  general  circu- 
lation of  the  newspaper  in  each  and  every  part  of  the  proposed 
consolidated  district,  or  in  that  part  of  the  proposed  district 
lying  in  each  county.  •  •  •  The  court  is  of  the  opinion 
that  the  proposed  consolidated  district  is  treated  by  the  law 
as  a  unit,  and  that  it.  is  not  required  that  the  newspaper  must 
circulate  in  any  particular  part  of  the  district,  or  be  of  uniform 
circulation  over  all  the  proposed  district;  and  therefore  the 
fact  that  35  subscribers  resided  somewhere  within  said  proposed 
district  is  sufficient  to  make  such  newspaper  one  of  general  cir- 
culation within  the  proposed  consolidated  district.'' 

Counsel  cite  a  number  of  cases  to  aid  in  construction  and 
interpretation  of  what  is  meant  by  **a  general  circulation  within 
the  proposed  consolidated  district."  In  many  of  the  cases, 
courts  have  not  been  called  upon  to  make  the  territorial  circu- 
lation of  a  paper  the  test  of  whether  or  not  it  was  a  newspaper 
of  general  circulation.  The  papers  have  been  tested  according 
to  the  matter  they  contained,  and  the  holdings  have  been  sub- 
stantially like  the  definition  of  a  newspaper  of  general  circula- 
tion laid  down  in  the  Political  Code  of  California,  1903,  Sec- 
tion 4459,  which  reads: 

**A  newspaper  of  general  circulation  is  a  newspaper  pub- 
lished for  the  dissemination  of  local  or  telegraphic  news  and 
intelligence  of  a  general  character,  having  a  bona-fide  subscrip- 
tion list  of  paying  subscribers  •  *  *.  A  newspaper  devoted 
to  the  interests,  or  published  for  the  entertainment  of  a  par- 
ticular class,  profession,  trade,  calling,  race,  or  denomination, 
or  any  number  thereof,  is  not  a  newspaper  of  general  circu- 
lation." 
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In  Piiget  Sound  Piib.  Co,  v.  Times  Printing  Co.,  33  Wash. 
551,  558  (74  Pac.  802,  804),  the  Washington  court  said: 

**It  is  next  claimed  that,  even  if  this  publication  is,  in  con- 
templation of  law,  a  newspaper,  it  is  not  a  newspaper  of  general 
circulation  in  the  city  of  Seattle,  and  for  that  reason  does  not 
meet  the  requirements  of  the  city  charter.  If  it  were  true  th^t 
the  word  *  general'  is  equivalent  to  'universal,'  there  would 
certainly  be  much  force  in  this  contention.  But  these  words  are 
not  synonymous.  The  word  *  general'  is  derived  from  *  genus,' 
and  technically  relates  to  a  whole  genus  or  kind,  or  to  a  whole 
class  or  order.  But  its  more  usual  meaning  is:  'Common  to 
many;  widely  spread;  prevalent;  extensive,  though  not  uni- 
versal; as,  a  general  opinion;  a  general  custom.'  Webster's  In- 
ternational Dictionary." 

In  Blair  v.  Howell,  68  Iowa  619,  621,  this  court  defined 
the  word  ** general"  in  the  phrase  ''general  recognition."  We 
said: 

"It  is  claimed,  therefore,  that  his  recognition  was  not  gen- 
eral, but,  at  most,  was  limited  and  partial.  But  everything  is 
limited  and  partial  which  is  not  universal,  and  'general'  •  •  • 
means  'extensive,  though  not  universal.'  " 

In  Razee  v.  State,  73  Neb.  732  (103  N.  W.  438),  the  Ne- 
braska court  approved  an  instruction  reading : 

"You  are  instructed  that,  to  be  a  newspaper  of  general 
circulation,  such  newspaper  must  circulate  beyond  the  county 
where  it  is  published.  To  have  a  general  circulation,  it  is  not 
necessary  that  it  circulate  in  every  county  of  the  state,  but  it 
must  extend  beyond  the  county  in  which  it  is  published,  to  have 
a  general  circulation." 

The  court  further  said: 

"One  of  the  most  vital  questions  in  the  whole  case  was 
whether  the  Courier  was  a  newspaper  having  a  general  circula- 
tion. The  provision  above  quoted  was  construed  in  Koen  v. 
State,  35  Neb.  676,  17  L.  R.  A.  821,  where,  after  much  dis- 
cussion of  the  meaning  of  the  word  'general'  and  the  expression 
'general  circulation,'  it  was  held  that,  to  charge  a  felony,  the 
paper  must  be  of  general  circulation,  and  that  the  limitation  to 
one  county  merely  charged  a  misdemeanor.  It  was  further 
said :    '  It  is  not  necessary  that  the  newspaper  circulate  to  any 
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considerable  extent,  if  at  all,  out  of  the  state  •  •  •;  but  it 
must  extend  beyond  the  county  in  which  it  is  published.*  " 

We  have  adverted  to  the  cases  above  quoted  from,  more 
especially  for  definitions.  If  the  position  taken  by  the  trial 
court  is  sound,  that,  in  erecting  a  consolidated  independent 
school  district  under  Chapter  149,  Acts  of  the  Thirty-eighth 
General  Assembly,  county  lines  are  obliterated,  and  the  proposed 
district  is  treated  as  a  unit,  whether  it  is  to  be  carved  out  of  one 
»or  more  counties,  and  that  the  notice  required  is  the  same  in  all 
cases,  that  is  decisive  of  the  case.  Treating  the  25  sections  of 
territory  as  one  unit,  the  Red  Oak  Express  unquestionably  was 
a  newspaper  of  general  circulation  therein.  In  fact,  it  had 
quite  a  large  circulation  in  that  territory,  for  a  county  paper, 
proportionate  to  the  population.  There  being  no  paper  pub- 
lished within  the  district,  the  Red  Oak  Express,  published  in 
Montgomery  County,  where  the  largest  portion  of  the  area  of 
the  district  is  located,  and  the  largest  portion  of  the  population 
is,  and  where  the  county  superintendent  petitioned  to  resides, 
was  the  logical  paper  to  resort  to  for  publication  of  the  notice. 

Plaintiffs  present  in  their  argimient  an  additional  issue  in 
this  court,  claiming  that,  even  if  the  notice  given  by  appellees 
was  as  prescribed  by  Chapter  149,  Acts  of  the  Thirty-eighth 
General  Assembly,  the  provisions  of  said  chapter  relative  thereto 
are  unconstitutional  and  void,  because  the  statute  does  not  pre- 
scribe adequate  notice  to  the  inhabitants  of  the  territory  which 
is  proposed  to  be  included  in  the  district,  nor  does  it  provide 
notice  for  those  persons  who  own  land  in  the  proposed  territory, 
and  who  live  beyond  the  boundaries  of  said  proposed  district; 
and  for  this  reason  it  enables  the  officers  of  the  district  to  im- 
pose burdens  upon  the  land  of  said  district  without  due  process 
of  law.  This  constitutional  question  was  not  raised  in  plain- 
tiffs' petition,  and  was  not  presented  to  the  lower  court.  For 
that  reason,  we  will  not  entertain  it. 

We  reach  the  conclusion  that  the  decision  of  the  lower  court 
was  correct.  The  decree  and  judgment  entered  below  are — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 
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M.  S.  Smith,  Appellant,  v.  Waterloo,  Cedar  Falls  &  North- 
ern Railway  Company,  Appellee. 

APPEAL  AND  EBBOB:    Waiver — ^Trlal  on  TJnstrlckeii  Portion  of  Petl- 

1  tion.  Error,  duly  excepted  to,  in  sustaining  a  motion  to  strike  por- 
tions of  a  petition,  is  not  waived  by  the  fact  that  plaintiff,  without 
amending  as  to  the  stricken  matter,  proceeds  to  trial  on  the  un- 
stricken  portions  of  his  petition. 

ACTIONS:    Joinder — Purely  Equitable  With  Pnrely  Legal.    In  an  action 

2  for  the  cancellation  of  a  written  contract  whereby  plaintiff  donated 
a  strip  of  ground  in  order  to  widen  a  highway,  and  waived  damages 
because  of  the  location  and  operation  of  a  railway  in  said  highway, 
allegations  of  a  cause  of  action  for  damages  resulting  from  such 
occupancy  and  operation  are  properly  stricken,  as  an  attempt  to  join 
a  purely  law  action  with  a  purely  equitable  action.  Such  a  pleading 
may  not  be  justified  on  the  principle  that  equity,  having  acquired 
jurisdiction,  will  retain  it  and  award  damages,  if  necessary. 

JXJDOMENT:     Default — ^Discretion  to  Befnse.    It  is  not  an  abuse  of 

3  discretion  for  the  court  to  permit  defendant  to  file  a  general  de- 
nial some  two  years  after  the  commencement  of  the  action,  and 
after  the  cause  has  been  fully  tried  and  submitted,  it  appearing 
that  the  cause  was  tried  on  counsel's  promise  to  file  such  an  an- 
swer, and  that  no  one  had  been  injured  by  the  delay. 

« 

FBAUD:      Acts    Constituting — ^Nonmaterlallty   of    Representation.      A 

4  landowner  who  has  entered  into  a  written  contract  obligating  him- 
self to  donate  a  railway  right  of  way  without  claim  for  damages 
may  not  have  a  decree  of  rescission  on  the  ground  that,  when  he 

•executed  the  contract,  it  was  falsely  represented  to  him  that  other 
landowners  living  several  miles  distant,  and  differently  situated 
from  complainant,  had  executed  the  same  kind  of  a  contract. 

FRAUD:     Acts  Constituting — ^Promises.     Promises  as  to  what  will  be 

5  done  in  the  future  cannot  be  made  the  basis  for  the  cancellation  of 
a  contract  fairly  entered  into.  So  held  where  cancellation  of  a  con- 
tract for  the  donation  of  a  railway  right  of  way  was  sought  because 

.  of  a  breach  of  a  promise  as  to  the  manner  in  which  the  track  should 
be  constructed  and  the  trains  operated. 

Appeal  from  Linn  District  Court, — F.  0.  Ellison,  Judge. 

May  12,  1921. 
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Action  to  cancel  a  certain  contract  on  the  ground  of  fraud 
and  false  representations,  and  for  damages.  A  decree  was 
entered,  dismissing  plaintiff's  petition,  and  plaintiff  appeals. — 
Affirmed, 

Rickd  &  Dennis,  for  appellant. 

John  A,  Reed  and  Barnes  &  Chamberlain,  for  appellee. 

Faville,  J. — The  appellant  is  the  owner  of  a  three-acre 
tract  of  land  in  Cold  Stream  Farm  Addition  to  the  city  of  Cedar 
Rapids,  Iowa.  The  appellee  operates  an  interurban  railway. 
In  1913,  the  appeljee  was  about  to  construct  its  railway  in  the 
vicinity  of  the  city  of  Cedar  Rapids.  It  desired  to  lay  its  tracks 
along  a  certain  private  road,  which  is  now  known  and  desig- 
nated as  ** Madison  Street,"  and  which  highway  was  adjacent 
to  the  appellant's  property.  The  appellee  desired  to  secure 
from  the  owners  of  real  estate  lying  adjacent  to  Madison  Street 
an  agreement  for  a  widening  of  said  street  from  40  to  60  feet 
and  a  waiver  of  any  claim  for  damages  for  the  laying  of  its 
tracks  and  the  operation  of  its  line  along  said  street.  Through 
an  agent,  the  appellee  secured  from  the  appellant  and  others 
who  were  owners  of  property  abutting  upon  said  street  a  writ- 
ten instrument  by  which  they  agreed  to  convey  .to  the  public 
for  street  and  highway  purposes  10  feet  in  width  from  their 
respective  lots,  to  enable  the  appellee  to  construct  and  maintain 
its  tracks  in  said  Madison  Street;  and  also  by  said  instrument 
the  said  parties  waived  all  damages  which  they  might  suffer  by 
reason  of  the  construction  of  railway  tracks  in  said  street. 
Thereafter,  the  appellee  constructed  its  railway  tracks  along 
said  street  and  continued  to  maintain  the  same  and  to  operate 
its  railway  thereon.  This  action  was  brought  by  the  appellant 
to  obtain  a  cancellation  of  the  said  contract,  on  the  ground  that 
the  same  was  obtained  by  fraud  and  misrepresentation  on  the 
part  of  the  agent  of  the  appellee.  Appellant,  in  his  petition, 
also  prayed  for  damages  suffered  by  reason  of  the  construction 
and  maintenance  of  said  railway  tracks  and  the  operation  of  the 
appellee's  cars  over  the  same. 

I.  The  first  question  for  our  consideration  upon  this  ap- 
peal is  one  of  practice.     The  appellant's  petition  charged  the 
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procuring  of  the  contract  referred  to,  and  that  the  same  was 

obtained  by  fraud,  misrepresentation,  and  de- 

l.  Appeal   and  •.         t  x  t.         i*    ai_  x'j.* 

kbeor:  waiver:  ccit.  In  Separate  paragraphs  of  the  petition, 
stricken  portion  the  appellant  alleged  that  he  had  suffered  dam- 
of  petition.  ^^^^   .^  various  ways.     In  one   paragraph,   it 

is  alleged  that  the  agent  of  the  appellee,  at  the  time  of  procuring 
the  contract,  promised  the  appellant  that  the  tracks  of  the  ap- 
pellee, when  constructed,  would  be  ballasted  level  with  the  top 
of  the  rails,  and  it  was  alleged  that  the  appellee  had  failed  so 
to  do,  and  that  appellant  had  been  caused  inconveniences  and 
had  suffered  damages  thereby.  In  another  paragraph,  it  was 
alleged  that  the  agent  of  the  appellee,  at  said  time,  promised 
the  appellant  that  the  railway  company  would  stop  its  ears 
and  take  on  passengers  along  Madison  Street,  and  that  the 
company  did  not  do  so.  It  was  also  alleged  that,  by  reason  of 
the  operation  of  appellee's  locomotive  engines  along  said  line, 
the  appellant  and  his  family  were  unable  to  sleep  and  get  proper 
rest ;  that  the  cars  were  operated  in  a  reckless,  careless,  and  dan- 
gerous manner;  that,  in  ballasting  said  road,  the  ballast  was 
distributed  in  a  reckless  and  careless  manner,  and  appellant's 
house  was  injured  because  thereof ;  and  that  the  appellee,  with- 
out authority,  had  operated  locomotive  steam  engines  and 
freight  trains,  along  said  street.  Because  of  these  matters,  the 
appellant  prayed  an  award  in  damages.  On  motion  of  the 
appellee,  the  paragraphs  of  the  appellant's  petition  setting  up 
these  matters  were  stricken,  and  thereafter  the  parties  pro- 
ceeded to  trial. 

The  appellant  now  urges  that  the  court  erred  in  sustaining 
the  appellee's  motion  to  strike  from  the  appellant's  petition  the 
paragraphs  containing  the  allegations  in  respect  to  the  afore- 
said matters.  In  behalf  of  the  appellee,  it  is  urged  that  the 
appellant,  having  proceeded  to  trial  after  the  motion  to  strike 
from  his  petition  had  been  sustained,  waived  the  error,  if  any 
there  were,  in  the  sustaining  of  the  said  motion  to  strike. 

We  have  repeatedly  held  that,  upon  a  ruling  on  a  motion 
or  a  demurrer,  if  the  party  against  whom  the  ruling  was  entered 
afterwards  pleads  over  or  otherwise  waives  the  adverse  ruling, 
he  cannot  urge  the  same  as  error  upon  appeal.  Warren  v,  Scoti, 
32  Iowa  22;  Coakley  v.  McCarty,  34  Iowa  105;  Denby  v.  Fie, 
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106  Iowa  299 ;  Hunn  v.  Ashton,  121  Iowa  265 ;  Mann  v.  Taylor, 
78  Iowa  355;  Heiman  v.  Felder,  178  Iowa  740;  Northwestern 
Trad.  Co.  v.  Western  L.  8.  Ir^.  Co.,  180  lawa  878;  Crow  v. 
Casady,  192  Iowa  — . 

It  is  urged  that  this  rule  applies  in  the  instant  case,  and 
that  the  appellant,  by  proceeding  to  trial  after  the  motion  to 
strike  portions  of  his  petition  had  been  sustained,  waived  any 
error  in  the  ruling  on  said  motion,  and  cannot  now  be  heard 
to  complain  thereof.  We  do  not  think  that,  by  proceeding  to 
trial  upon  his  petition,  without  amending,  after  the  motion  to 
strike  portions  thereof  had  been  sustained,  the  appellant  waived 
his  right  to  urge  the  alleged  error  in  the  sustaining  of  said  mo- 
tion, upon  appeal  from  final  judgment.  It  appears  that  proper 
exceptions  were  preserved  by  the  appellant  to  the  ruling  on  the 
motion  to  strike  from  the  petition.  He  filed  no  amendment 
thereafter,  but  saved  his  exception  to  said  ruling,  and  proceeded 
to  trial  upon  the  issues  that  remained  in  his  petition.  By  so 
doing,  he  does  not  estop  himself  from  urging  the  alleged  error 
in  the  ruling  on  said  motion.  In  Jones  v.  Chicago  &  N.  W.  R. 
Co.,  36  Iowa  68,  we  said : 

*  *  The  appeal  was  taken  within  six  months  from  the  date  of 
the  final  judgment,  and  properly  brings  up  for  review  all  ques- 
tions properly  saved  by  exception  and  not  waived  by  pleading 
or  otherwise.'* 

See,  also,  Schoenhofen  Brew.  Co.  v.  Giffey,  162  Iowa  204. 

In  State  v.  Des  Moines  City  B.  Co.,  135  Iowa  694,  we  said : 

**It  is  certainly  not  the  policy  of  the  law  to  permit  either 
party  to  a  controversy  to  prolong  litigation  and  embarrass  the 
course  of  justice  by  prosecuting  an  appeal  from  every  in- 
terlocutory ruling  of  the  trial  court.  Bank  v.  Butcher,  128 
Iowa  425.  Ordinarily,  every  substantial  right  of  the  parties 
can  be  effectually  protected  by  preserving  a  proper  record  and 
presenting  the  questions  thus  saved  upon  appeal  from  final 
judgment." 

See,  also,  Northwestern  Trad.  Co.  v.  Western  L.  8.  Ins. 
Co.,  180  Iowa  878,  and  McClurg  &  Walker  v.  McEvoy,  188  Iowa 
752. 

The  situation  is  altogether  different  from  one  where  a  party 
pleads  over,  or  in  any  other  manner  acquiesces  in  the  ruling,  or 
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estops  himself  from  claiming  error.  We  hold  that  the  appel- 
lant did  not  lose  the  right  to  a  review  of  the  ruling  on  the  ap- 
pellee's motion  t6  strike  from  his  petition  by  proceeding  to 
trial  thereafter,  where  he  filed  no  amendment  to  his  petition 
relative  to  the  subject-matter  stricken,  nor  otherwise  waived 
the  right  to  urge  the  alleged  error  on  appeal. 

II.  Was  the  ruling  erroneous,  however?  As  before  stated, 
the  appellant's  action  was  brought  in  equity,  for  the  purpose 
of  obtaining  a  cancellation  of  the  written  contract  procured 
2  Actions:  from  him  by  the  agent  of  the  appellee.     The 

^^^uUabie ^ith^  matters  alleged  in  appellant's  petition,  which 
purely  legal.  ^^rc  strickcn  thcrcfrom  on  the  appellee's  mo- 
tion, were  not  germane  to  the  main  cause  of  action  pleaded  by 
the  appellant.  We  have  heretofore  set  out  the  general  char- 
acter of  the  matters  pleaded  by  those  portions  of  appellant's 
petition  which  were  stricken,  and  because  of  which  damages 
were  asked.  In  so  far  as  the  stricken  portion  pleaded  a  cause 
of  action,  it  was  in  law.  By  tendering  these  issues,  the  appel- 
lant sought  to  recover  damages  which  he  claims  to  have  suffered 
by  reason  of  the  appellee's  occupying  the  street  adjacent  to  his 
premises,  the  general  character  of  the  damages  being  because  of 
the  failure  to  ballast  the  street,  because  of  the  operation  of  cars 
in  a  reckless  and  dangerous  manner,  and  because  of  the  opera- 
tion of  steam  cars  thereon,  without  a  right  so  to  do.  It  is  ob- 
vious that  all  of  the  issues  tendered  by  these  paragraphs  of  the 
appellant's  petition  were  purely  law  issues,  and,  in  a  proper 
case,  triable  to  a  jury. 

The  appellant  brought  this  action  for  the  purpose  of  ob- 
taining a  cancellation  of  a  written  contract,  which  action  was 
solely  cognizable  in  a  court  of  equity.  In  his  petition  he  joined 
with  this  equitable  action  certain  paragraphs  in  which  he  sought 
to  recover  damages  for  alleged  injuries  that  were  recoverable 
in  an  action  at  law.  Under  our  practice,  actions  in  equity  and 
at  law,  even  though  between  the  same  parties,  cannot  be  joined 
in  the  same  proceeding.  Code  Section  3545  expressly  provides 
that  causes  of  action  between  the  same  parties  may  be  joined, 
**  where  each  may  be  prosecuted  by  the  same  kind  of  proceed- 
ings;" but  it  is  obvious  that  an  action  in  equity  cannot  be 
joined  with  an  action  at  law  in  the  same  cause.     Such  is  the 
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plain  purport  of  the  statute,  and  such  have  been  our  repeated 
holdings.    Stevens  v.  Chance,  47  Iowa  602;  Faivre  v.  Oillman, 
I  84  Iowa  573;  Faville  v.  Lloyd,  140  Iowa  501;  Prader  v.  Nor 

iional  Ace,  Assn.,  107  Iowa  431.  As  sustaining  our  conclusion, 
under  somewhat  similar  facts,  see  Bowman  v.  Chicago,  8t,  P.  dk 
K.  C.  R,  Co.,  86  Iowa  490. 

It  is  urged,  however,  in  behalf  of  the  appellant  that  a  court 
of  equity,  having  properly  acquired  jurisdiction  of  the  case, 
i  will  retain  it  and  award  damages,  if  necessary,  in  order  to 

I  effectuate  full  justice  between  the  parties.    Such  a  general  rule, 

I  '   while  applicable  under  certain  instances  and  conditions,  can- 

not be  made  applicable  to  such  a  situation  as  we  have  in  the 
instant  case.  This  rule  is  not  recognized  and  enforced  where 
the  plaintiff  in  a  case  seeks  to  recover  on  two  distinct  causes  of 
action,  one  in  equity  and  the  other  at  law.  The  rule  is  applied 
in  cases  where  the  equities  alleged  in  the  petition  are  proven 
I  and  established,  but  for  some  reason  it  is  impracticable  or  impos- 

sible to  fully  effectuate  the  specific  remedies  sought  by  the 
equitable  proceeding;  and  in  such  instances,  with  the  equities 
once  established,  a  court  of  equity  can  make  proper  award,  to 
effectuate  justice.  Renkin  v.  HUl,  49  Iowa  270;  Hosleion  v. 
Dickinson,  51  Iowa  244;  Clinton  v.  Shugart,  126  Iowa  179; 
Johnson  v.  Carter,  143  Iowa  95.  But  such  general  rule  has  no 
application  in  a  case  where  the  equities  have  failed  to  'be  estab- 
lished, or  in  a  case  where  a  party  seeks  to  join  with  the  equit- 
able action  a  separate  and  distinct  action  at  law.  Fisher  v. 
Trumbauer  &  Smith,  160  Iowa  255.  Code  Section  3547  pro- 
vides that: 

**The  court,  at  any  time  before  the  answer  is  filed,  upon 
motion  of  the  defendant,  shall  strike  out  of  the  petition  any 
cause  or  causes  of  action  improperly  joined  with  others.'' 

The  appellee's  motion  to  strike  was  timely,  and  the  action 
of  the  court  in  sustaining  the  same  was  proper. 

III.  It  is  urged  that  the  court  erred  in  overruling  appel- 
lant's motion  for  default  because  of  appellee's  failure  to  file 
answer.    It  must  be  conceded  that  this  case  is  a  rather  striking 

illustration  of  the  ** law's  delay."     The  appel- 
'  fault:  discretion    lant  filed  his  amended  and  substituted  petition 

in  the  case  on  November  23,  1914.    On  the  same 

Vol.  191  Ia.— 43 
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day,  the  appellee  filed  a  motion  to  strike  certain  portions  of  said 
petition,  which  was  sustained.  It  appears  that  the  court  was 
ready  to  proceed  with  the  trial  of  the  cause,  and  stated  that  he 
preferred  to  wait  until  the  issues  were  fully  settled.  Appellee's 
counsel  then  stated  of  record  that  he  would  thereafter  file  an- 
swer, which  would  be  in  the  nature  of  a  general  denial.  Under 
these  circumstances,  the  evidence  in  the  case  was  received,  but 
not  concluded,  when  court  adjourned,  and  the  trial  of  the  cause 
was  not  resumed  until  seven  months  afterwards.  The  evidence 
was  finally  closed  and  the  cause  submitted  to  the  court  on  the 
29th  day  of  June,  1915.  Nothing  further  appears  to  have 
been  done  in  the  case;  and,  no  decision  having  been  rendered, 
on  the  10th  day  of  August,  1916,  the  appellant  filed  his  motion 
for  default  for  failure  to  file  answer.  Thereafter,  on  November 
16,  1916,  the  appellee  filed  an  answer,  which  was,  in  effect,  a 
general  denial.  On  November  24,  1916,  the  motion  for  default 
was  overruled,  and  appellant  urges  that  this  was  error. 

It  will  be  noticed  that,  at  the  time  of  the  trial,  no  order  of 
court  was  entered,  granting  the  appellee  any  specific  time  in 
which  to  file  answer.  It  appears  that  counsel  for  appellee  dic- 
tated a  statement  in  the  record  that  he  would  file  answer  there- 
after, which  would  be  a  general  denial;  and  with  this  under- 
standing, the  court  proceeded  to  hear  the  evidence. 

Under  all  of  the  circumstances,  there  was  no  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  in  overruling  the  appel- 
lant's motion  for  default  for  failure  to  file  answer  more 
promptly.  No  prejudice  whatever  resulted  to  the  appellant 
from  the  failure  to  file  the  answer  sooner,  and  the  answer  com- 
plied with  the  statement  of  counsel  at  the  time,  that  it  would 
be,  in  effect,  a  general  denial.  It  is  always  advisable  that  the 
issues  should  be  fully  settled  and  determined  before  the  com- 
mencement of  the  trial  of  any  action.  Failure  so  to  do  leads  to 
oversight  and  neglect  that  should  not  be  encouraged,  but  we  do 
not  find  such  abuse  of  discretion  here  as  would  justify  inter- 
ference on  our  part. 

The  appellant  filed  a  motion  to  strike  the  answer  of  the 
appellee,  after  the  same  was  filed,  which  motion  was  overruled, 
and  error  is  predicated  thereon.    This  was  also  a  matter  within 


I 
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the  discretion  of  the  trial  court,  and  there  was  no  abuse  of  that 
discretion. 

After  the  case  had  been  submitted,  and  before  it  was  de- 
cided by  the  trial  court,  the  appellant  made  application  to  tiie 
court  for  leave  to  offer  further  testimony.  The  testimony  so 
offered  was  cumulative  in  its  character,  and  there  was  no  error 
in  denying  the  appellant's  application  for  leave  to  introduce  it, 
under  the  circumstances  disclosed. 

Error  is  also  predicated  on  the  refusal  of  the  court  to  strike 
from  the  record  certain  testimony  in  regard  to  value.  The  case 
was  tried  in  equity,  and  it  is  not  the  practice  of  trial  courts  in 
this  state  to  rule  upon  the  admission  and  exclusion  of  testimony, 
or  upon  motions  to  strike  testimony  from  the  record  in  such 
cases.  In  any  event,  there  was  no  error  in  the  ruling  of  which 
complaint  is  made. 

IV.  The  appellant's  main  contention  is  predicated  upon 
alleged  error  of  the  court  in  refusing  to  grant  the  relief  prayed, 
by  way  of  cancellation  of  the  contract  referred  to,  because  of 

the  alleged  fraud  in  procuring  the  same. 
'  constituting:  The  instrument  which  is  sought  to  be  can- 

nonmateriality  111        ii*  :i*  -a.    -i    mi     a     '  •  ^ 

of  representa-  cclcd  by  this  proceeding  recited  that,  in  consid- 
eration of  the  benefits  to  be  derived  from  the 
widening  of  Madison  Street  and  the  location  of  appellee's  rail- 
way along  and  upon  said  street,  the  owners  of  property  abutting 
upon  said  street  agreed  to  convey  to  the  public  for  street  and 
highway  purposes  the  front  10  feet  in  width  of  their  respective 
lots,  for  the  purpose  of  increasing  the  width  of  the  street  from 
40  to  60  feet,  to  enable  the  railway  tracks  to  be  located  and 
operated  along  said  street  in  front  of  said  property;  and  that 
said  landowners  waived  all  damages  occasioned  by  reason  of 
the  construction,  use,  and  operation  of  the  railway  along  said 
street.  The  street  which  it  was  proposed  to  widen  was  a  private 
highway  that  had  never  been  dedicated  to  the  public,  and  the 
owners  of  land  abutting  thereon  owned  to  the  center  of  said 
street.  The  instrument  was  signed  by  12  of  said  landowners 
and  their  respective  spouses,  all  of  said  signatures  having  been 
apparently  obtained  on  the  same  day.  The  evidence  shows  that 
the  appellant  first  met  the  appellee's  agent  on  a  railroad  train, 
en  route  to  Waterloo,  and  began  conversation  with  him,  inquir- 
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ing  in  respect  to  the  location  of  appellee's  railway.  Shortly 
after  this,  the  agent  and  the  appellee's  chief  engineer  called 
on  the  appellant  at  his  home.  About  three  weeks  later,  the 
agent  again  called  at  appellant's  home,  and  had  with  him  the 
contract  in  question.  There  was  considerable  discussion  as  to 
the  location  of  the  right  of  way  of  the  railway.  Various  routes 
were  discussed,  including  one  in  the  rear  of  the  appellant's 
place,  instead  of  the  one  down  Madison  Street.  As  the  out- 
come of  the  conversation  with  the  agent  at  this  time,  the  appel- 
lant and  his  wife  signed  the  contract  in  question,  to  which  the 
appellee's  agent  attached  his  notarial  seal  and  a  purported 
acknowledgment  by  the  appellant  and  his  wife  and  the  other 
signers,  and  caused  the  same  to  be  filed  of  record. 

The  claim  of  the  appellant  to  a  cancellation  of  said  instru- 
ment is  based  upon  the  alleged  false  and  fraudulent  representa- 
tions and  promises  made  by  the  appellee's  agent  at  the  time 
that  the  appellant  signed  said  instrument.  The  general  char- 
acter of  the  said  representations  is  that  the  appellee's  agent  at 
said  time  represented  to  the  appellant  and  his  wife  that  the 
instrument  which  he  wished  them  to  sign  was  only  for  the  pur- 
pose of  showing  their  willingness  to  give  a  free  right  of  way; 
that  it  was  only  preliminary,  and  that  it  would  not  be  used  at 
all;  that  it  was  merely  to  show  to  the  officers  of  the  company 
that  the  landowners  were  willing  to  grant  a  right  of  way ;  and 
that  the  same  was  never  acknowledged. 

It  is  further  claimed  that,  at  said  time,  said  agent  falsely 
represented  to  the  appellant  that  other  landowners  near  Louisa 
had  agreed  with  the  company  to  grant  a  right  of  way  across 
their  premises,  free  of  charge.  It  is  also  the  claim  of  the  appel- 
lant that,  at  said  time,  the  appellee's  agent  made  certain  prom- 
ises to  the  appellant  in  regard  to  the  construction  and  operation 
of  the  railway,  to  the  effect  that  no  steam  locomotives  would  be 
run  upon  the  track  in  front  of  his  premises,  and  that  said  rail- 
way track  would  be  ballasted  even  with  the  top  of  the  rails,  so 
that  they  could  be  crossed  conveniently,  and  that  there  would 
be  local  service  from  the  north  line  of  Madison  Street  to  Cedar 
Bapids  at  a  five-cent  rate. 

The  foregoing  is  the  substance  of  the  claims  made  by  the 
appellant,  and  he  offered  testimony  to  substantiate  said  claims, 
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and  also  tending  to  show  that  the  representations  were  false. 
It  is  not  our  custom,  in  cases  of  this  kind,  to  set  out  the  testi- 
mony bearing  upon  the  issues  at  length.  Latta  v.  Coffeen,  140 
Iowa  515. 

In  the  instant  case,  there  was  a  decided  conflict  in  the  evi- 
dence in  regard  to  the  representations  and  promises  that  were 
made  at  the  time  of  the  execution  of  the  contract.  The  trial 
court  had  the  advantage  of  seeing  the  witnesses  upon  the  trial. 
It  is  very  evident  from  the  record  that  the  appellant  was  inter 
ested  in  securing  the  location  of  the  appellee's  right  of  way 
along  the  line  of  Madison  Street.  He  first  approached  the  agent 
of  the  appellee  in  regard  to  the  matter,  and  interested  himself 
in  the  project  to  the  extent  of  going  with  the  agent  to  secure 
from  other  landowners  their  consent  to  the  widening  of  Madison 
Street  and  the  location  of  the  railway  track  along  said  street. 
The  evidence  shows  that  he  was  a  man  of  intelligence  and  busi- 
ness experience.  He  testified  that,  at  the  time  he  signed  the 
written  instrument,  the  agent  read  it  to  him,  and  the  agent  testi- 
fied that  the  appellant  read  it  over  three  or  four  times  before 
he  signed  it.  There  is  also  evidence  tending  to  show  that  the 
appellant  understood  that,  after  signing  this  instrument,  he 
would  be  expected  to  make  a  deed  dedicating  the  street  to  the 
public.  There  is  no  claim  that  there  was  any  fraud  committed 
upon  the  appellant  in  regard  to  the  contents  of  the  contract 
which  he  signed.  The  chief  contention  of  the  appellant  is  the 
claim  that  the  agent  of  the  company  falsely  told  the  appellant, 
at  the  time,  that  other  landowners  had  agreed  to  donate  a  strip 
of  their  land  and  consent  to  the  location  of  a  railway  right  of 
way,  without  any  claim  for  damages.  We  are  cited  to  our  hold- 
ings, and  those  of  other  courts,  in  cases  where  a  subscription 
to  stock  in  a  corporation  is  obtained  by  the  false  representation 
that  other  parties,  known  to  the  subscribers,  have  also  subscribed 
for  stock. 

Coles  V.  Kennedy,  81  Iowa  360,  was  decided  in  1890.  It  re- 
vealed a  form  of  transaction  which  is  popularly  supposed  to  be 
of  more  frequent  occurrence  in  these  modern  times.  A  sub- 
scription to  stock  in  a  mine  in  Arizona  was  obtained  on  the 
representation,  among  others,  that  a  man  well  known  in  the 
community  as  a  man  of  large  business  experience  and  capacity. 
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and  a  successful  business  man,  had  subscribed  for  5,000  shares 
of  said  stock,  and  that  he  had  or  was  to  pay  for  the  same.  In 
fact,  the  said  party  was  to  have  his  stock  free  of  charge,  and  it 
was  given  to  him  to  secure  the  influence  of  his  name  in  procur- 
ing the  subscription  of  others.  The  fact  that  he  was  not  to 
pay  for  his  stock  was  concealed,  and  to  have  disclosed  it  would 
have  defeated  the  very  purpose  for  which  the  shares  had  been 
given  to  him.  We  held  that,  under  the  circumstances  disclosed, 
this  constituted  fraud  upon  the  other  subscribers. 

We  are  cited  to  State  Bank  of  Ind,  v.  Cook,  125  Iowa  111, 
where  a  similar  situation  was  disclosed,  and  we  held  that,  it 
being  a  law  action,  the  jury  would  have  been  justified  in  finding 
that  the  representation  amounted  to  fraud. 

To  like  effect,  see  Cox  v.  Klines  147  Iowa  353;  Highee  v. 
Tmmbauer,  112  Iowa  74;  Hubbard  v.  Weare,  79  Iowa  678; 
Hinkley  v.  Sac  0.  &  P.  L.  Co.,  132  Iowa  396. 

We  think  that  this  line  of  cases  is  distinguishable  from  the 
case  at  bar.  A  representation  that  a  man  of  means,  well  known 
to  the  party  solicited,  has  already  subscribed  and  paid  for  stock 
in  a  corporation  is  a  material  representation  of  a  fact,  which, 
if  false,  may  be  the  basis  of  an  action  for  relief  on  the  ground 
of  fraud.  The  joint  subscribers  to  stock  in  a  corporation  are 
associated  together  in  a  mutual  enterprise  for  their  common 
good,  and  the  personnel  of  the  subscribers  so  mutually  associated 
together,  their  reputation  and  judgment,  are  materially  im- 
portant considerations.  Likewise,  where  a  signature  to  a  note 
is  obtained,  the  same  considerations  have  even  greater  weight. 

It  is  an  elementary  proposition  that,  before  a  court  will 
cancel  a  contract  on  the  ground  that  it  was  obtained  by  false 
representations,  it  must  first  be  shown  that  the  representations 
claimed  to  have  been  false  were  made  in  res'pect  to  a  material 
matter.  In  the  instant  case,  it  is  the  contention  that  one  repre- 
sentation made  by  the  agent  of  the  appellee  was  to  the  effect 
that  certain  parties  living  near  Louisa  had  given  to  the  railway 
company  a  right  of  way  across  their  premises.  These  parties 
were  not  similarly .  situated  to  the  appellant.  They  were  not 
landowners  along  Madison  Street,  whose  property  would  be 
affected  in  the  same  or  a  similar  manner  to  that  of  the  appel- 
lant, by  the  construction  of  the  railway.     There  is  a  square 
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dispute  in  the  evidence  as  to  whether  the  alleged  representation 
in  regard  to  this  matter  was  made ;  but,  under  the  peculiar  cir- 
cumstances of  this  case,  we  do  not  believe  that,  if  made,  it  was 
such  a  material  representation  as  could  be  made  the  basis  of 
the  right  for  rescission  of  the  contract. 

In  this  transaction,  the  parties  were  dealing  at  arm 's  length. 
There  was  no  fiduciary  or  confidential  relationship  between 
them.  In  fact,  it  appears  from  the  uncontradicted  testimony 
that  the  appellant  first  approached  the  appellee's  agent  with 
an  inquiry  in  regard  to  the  probable  location  of  the  right  of 
way  of  the  railway.  It  is  apparent  that  the  appellant  desired  to 
have  the  railway  located  near  his  premises.  After  he  had  signed 
the  contract  in  controversy,  he  went  with  the  appellee's  agent, 
without  compensation,  to  assist  in  obtaining  the  signatures  of 
other  parties  to  the  same  contract.  He  knew  and  understood 
clearly  that  he  was  being  solicited  to  grant  a  right  of  way  along 
Madison  Street,  without  compensation.  He  makes  no  claim 
that  he  was  in  any  way  deceived  in  regard  to  the  subject-matter 
of  the  transaction.  Under  these  circumstances,  the  fact,  if  it 
be  regarded  as  established,  that  the  agent  told  him,  at  the  time, 
that  other  landowners,  not  similarly  situated,  and  three  miles 
or  more  distant  from  the  appellant's  place,  had  agreed  to  do- 
nate a  right  of  way  across  their  premises,  was  not  such  a  material 
representation  of  an  existing  fact  that,  if  false,  it  could  be  made 
the  basis  for  the  rescission  of  this  contract. 

In  Palmer  v.  Bell,  85  Me.  352  (27  Atl.  250),  the  court  said : 
**It  is  well  settled  that,  to  be  actionable,  the  fraud  or  deceit 
relied  upon  must  relate  distinctly  and  directly  to  the  contract, 
must  affect  its  very  essence  and  substance,  and  it  must  be  ma- 
terial to  the  contract;  for,  if  it  relates  to  another  matter,  or  to 
this  only  in  a  trivial  and  unimportant  way,  or  is  wholly  extrinsic 
and  collateral,  it  affords  no  ground  of  action." 
In  n<dl  V.  Johnson,  41  Mich.  286,  it  is  said : 
**The  fraud  must,  therefore,  be  material  to  the  transaction. 
If  the  representations  relate  to  another  matter,  or  to  the  one  in 
dispute  in  but  a  trivial  and  unimportant  manner,  they  will 
afford  no  suflBcient  ground  to  set  aside  the  contract." 

In  Dingle  v.  Trash,  7  Colo.  App.  16  (42  Pac.  186),  the  Su- 
preme Court  of  Colorado  says : 


680  Smith  v.  Waterloo,  C.  F.  &  N.  R.  Co.      [191  Iowa 

**  What  a  representation  must  be,  to  entitle  a  party  to  main- 
tain a  suit  because  of  its  utterance  and  its  falsity,  has  been  set- 
tled by  a  long  series  of  adjudications.  It  must  undoubtedly  be 
of  some  material  fact,  and  must  be  a  determining  factor  in  the 
transaction.  The  party  to  whom  it  is  made  must  rely  on  the 
representation  to  his  injury,  must  be  without  knowledge  of  its 
truth  or  falsity,  and  it  must  appear  to  the  court  to  be  reasonably 
certain  that  the  complaining  person  would  not  have  acted  as 
he  did,  but  for  the  making  of  the  statement  of  which  he  com- 
plains.   This  rule  has  been  laid  down  by  all  the  text  writers." 

It  is  unnecessary  to  cite  further  authorities  to  sustain  this 
well-recognized  rule.  While  there  are  certain  distinctions  be- 
tween actions  at  law  to  recover  damages  for  fraud  and  deceit, 
and  actions  in  equity  for  cancellation  of  a  contract  because  of 
fraud  and  misrepresentation  in  certain  respects,  in  both  classes 
of  cases  the  representations  relied  upon  as  furnishing  the  basis 
for  the  relief  sought  must  be  material  representations  that  in- 
hered" in  and  induced  the  execution  of  the  instrument  in  ques- 
tion. We  do  not  think  that,  under  all  the  facts  and  circum- 
stances as  shown  by  the  record  in  this  case,  the  appellant  was 
induced  to  sign  the  contract  in  question  by  the  representation 
that  other  parties,  living  several  miles  away  and  not  similarly 
situated,  had  agreed  to  donate  a  right  of  way  across  their  prem- 
ises, even  if  it  be  true  that  said  representation  was  made  and 
was  false,  which  is  a  close  question  under  the  record. 

Again,  it  is  argued  that,  at  the  time  of  the  signing  of  the 
contract  in  question,  the  appellee's  agent  made  certain  promises 
to  the  appellant  in  regard  to  the  manner  in  which  the  railway 

track  would  be  constructed  and  the  cars  oper- 

*  coMtitutingI         ated,  particularly  with  regard  to  the  ballasting 

promises.  ^^  ^^^  track  and  the  speed  with  which  trains 

would  be  run  and  the  fare  that  would  be  charged.  It  is  claimed 
that  these  promises  so  made  at  the  time  have  not  been  carried 
out  by  the  appellee,  and  that,  therefore,  the  appellant  is  entitled 
to  a  rescission  of  the  contract. 

It  is  unnecessary  to  cite  authorities  to  the  proposition  that 
promises  as  to  what  might  be  done  in  the  future  cannot  be  made 
the  basis  for  the  cancellation  of  a  contract  fairly  entered  into 
between  the  parties.     If  the  agreement  claimed  to  have  been 
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made  by  the  appellant  and  the  appellee's  agent  in  regard  to 
the  matters  referred  to  has  been  breat;hed,  the  appellant's 
remedy  is  not  a  cancellation  of  the  contract  because  of  the  fail- 
ure to  fulfill  promises  so  made.  In  Paddock  v.  Bartlett,  68  Iowa 
16,  we  said : 

**  Defendant,  as  a  defense  to  the  action,  sets  up  that  Mellen 
made  false  representations  as  to  various  matters  connected  with 
his  enterprise,  as  that  parties  of  great  wealth  would  be  con- 
nected with  it;  that  large  sums  of  money  would  be  expended 
in  building  dwellings;  that  the  price  of  pork  would  be  ad- 
vanced, etc.,  in  case  the  pork-house  was  built.  The  instrument 
sued  upon  is  the  expression  of  the  contract  between  the  parties, 
and  it  is  not  competent  for  defendant  to  change  or  modify  it, 
or  engraft  conditions  upon  it  not  expressed  therein,  by  parol 
evidence  of  declaration  or  agreement  of  the  parties  made  before 
or  at  the  time  of  its  execution." 

It  is  true  that,  under  certain  circumstances,  a  false  promise 
may  constitute  fraud.  For  example,  we  have  held  that  a  sale 
of  goods  to  a  person  having  no  intention  to  pay  therefor  may 
be  rescinded,  and  the  property  sold  recovered,  owing  to  the 
fraud  so  practiced.  Cox  Shoe  Co.  v.  Adams,  105  Iowa  402.  This 
rule  is  recognized  and  applied  generally  in  cases  of  concealed 
insolvency  and  the  purchase  of  goods  with  no  intention  to  pay 
for  them.  We  find  nothing,  however,  in  the  instant  case  calling 
for  the  application  of  this  rule,  or  any  reason  for  a  departure 
from  the  general  and  recognized  rule  that  representations,  in 
order  to  justify  the  intervention  of  a  court  of  equity  to  cancel 
and  rescind  a  contract,  must  be  material  representations  of  ex- 
isting facts.  In  the  instant  case,  we  are  convinced  from  the 
record  that  the  appellant  understood  fully  the  character  of  the 
contract  which  he  was  signing.  It  was  read  to  him,  and  he 
read  it  over  and  understood  its  contents,  and  signed  it  under- 
standing it.  The  appellant  knew  at  the  time  that  he  was  agree- 
ing to  give  to  the  railway  company  a  right  of  way  down  Madison 
Street,  and  that  it  was  the  intention  to  construct  and  operate 
the  railway  along  said  street.  We  fail  to  find  any  such  proof 
of  fraud  in  procuring  the  execution  of  the  same  as  would  justify 
a  rescission  of  said  instrument.  Written  contracts  entered  into 
between  parties  who  are  dealing  at  arm's  length,  where  there 
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has  been  no  advantage  taken,  and  where  the  party  complaining 
has  reached  the  age  of  maturity  and  has  had  business  experi- 
ence, are  not  to  be  treated  lightly  or  set  aside,  unless  there  is 
such  showing  of  fraud  or  misrepresentation  as  calls  for  the 
interference  of  a  court  of  equity.  Fraud  is  not  to  be  presumed. 
It  must  always  be  proven.  The  burden  rests  upon  the  party 
charging  fraud  to  furnish  the  degree  of  proof  necessary  at 
least  to  overcome  the  presumption  which  the  law  raises  that 
every  transaction  is  free  from  fraud. 

We  have  examined  the  evidence  in  this  case  with  care.  On 
every  essential  feature  of  the  case,  there  is  decided  conflict  in 
the  evidence.  We  are  of  the  opinion  that  the  appellant  failed 
to  show  such  fraud  and  misrepresentation  in  procuring  the 
execution  of  the  contract  in  question  as  justifies  the  interfer- 
ence of  a  court  of  equity  to  cancel  and  rescind  the  same.  It 
therefore  follows  that  the  action  of  the  lower  court  dismissing 
appellant  ^s  petition  must  be,  and  the  same  is, — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Standard  Asphalt  &  REFmiNG  Company,  Appellant,  v.  Ford 

Paving  Company,  Appellee. 

TRIAIi:     Instructions — ^Loss  of  Bight  to  Except  May  Not  be  Bevlved. 

The  right  to  file  exceptions  to  instructions,  if  once  lost  by  lapse  of 
time,  may  not  be  revived  by  the  court. 

Appeal  from  Linn  District  Court, — F.  F.  Dawley,  Judge. 

May  12, 1921. 

Action  brought  to  recover  on  an  open  account  for  asphalt 
fluxing  oil  furnished  defendant.  Defendant  counterclaimed. 
Verdict  for  defendant  and  judgment  thereon.  Plaintiff  appeals. 
— Affirmed, 

Powell  &  Rohhins,  for  appellant. 

Deacon,  Good,  Sa/rgent  &  Spangler,  for  appellee. 
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Arthur,  J. — There  is  no  dispute  over  the  account  sued  on. 
Defendant  admitted  receipt  of  the  ears  of  fluxing  oil  set  out 
in  the  itemized  account,  and  that  the  credits  given  were  cor- 
rect, and  that  $1,048.07  was  the  correct  balance  due,  subject  to 
defendant's  counterclaim.  Defendant,  in  its  counterclaim,  al- 
leged that  a  number  of  the  cars  of  oil,  when  received  at  Bis- 
marck, North  Dakota,  were  in  a  damaged  condition,  in  that 
the  heating  coils  in  the  cars  were  broken,  and  defendant  was 
put  to  extra  expense  and  loss  in  unloading  the  cars,  in  the 
amount  of  $1,163.33,  set  forth  in  the  itemized  statement  of  coun- 
terclaim. Defendant  further  alleged  that  plaintiif 's  agent  had 
called  on  defendant  at  Bismarck,  and  agreed  with  defendant 
that,  if  defendant  would  accept  and  unload  the  cars  of  oil,  the 
plaintiff  would  pay  the  extra  expense  thereby  incurred. 

Plaintiff  replied,  admitting  that  its  agent  went  to  Bis- 
marck to  advise  and  assist  the  defendant,  but  did  not  admit  the 
agreement  claimed  by  defendant. 

On  the  trial  to  a  jury,  the  defendant  conceded  the  contract 
alleged  by  the  plaintiff,  covering  the  account  sued  on.  The  jury 
found  for  the  defendant  on  its  counterclaim,  and  assessed  the 
amount  of  defendant's  recovery  against  the  plaintiff  in  the  sum 
of  $125.05,  and  judgment  was  entered  accordingly,  from  which 
judgment  this  appeal  is  prosecuted.  There  is  no  occasion  to  set 
out  the  evidence.  The  verdict  was  returned  and  filed  on  the  2d 
day  of  May,  1919,  and  judgment  was  on  that  date  entered 
thereon  in  favor  of  the  defendant  in  the  amount  of  $125.05 
and  costs. 

Only  one  assignment  of  error  is  made,  and  that  is  lodged 
against  one  certain  instruction  given  by  the  court  to  the  jury. 
We  need  not  set  out  the  assignment  of  error  or  the  instruction. 
No  exceptions  were  taken  to  the  instructions  as  given  by  the 
court,  at  the  time  of  the  trial.  Thereafter,  and  more  than  five 
days  after  the  rendering  and  filing  of  the  verdict  and  the  enter- 
ing of  judgment  thereon,  and  on  the  8th  day  of  May,  1919,  the 
plaintiff,  without  notice  to  the  defendant,  secured  an  entry  in 
the  court  calendar  which  purported  to  extend  the  time  for  filing 
exceptions  to  the  instructions  until  the  12th  day  of  May,  1919. 
On  May  10,  1919,  the  plaintiff  filed  objections  and  exceptions 
to  the  instruction  numbered  5.    No  other  objections  or  exceptions 
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were  taken  or  filed.  As  above  stated,  the  judgment  was  entered 
on  May  2d.  No  attempt  was  made  until  May  8th  to  secure  an 
extension  of  time  for  filing  exceptions.  On  May  8th,  the  court 
made  the  following  entry  of  record : 

*  *  The  time  for  filing  exceptions  to  the  instructions  by  either 
party  is  extended  to  May  12,  1919." 

Chapter  24,  Acts  of  the  Thirty-seventh  General  Assembly, 
our  present  statute,  governs  filing  of  exceptions  to  instructions, 
and  provides: 

**  Either  party  may  take  and  file  exceptions  to  the  instruc- 
tions of  the  court  or  any  part  of  the  instructions  given  or  to  the 
refusal  to  give  any  instructions  as  requested  within  five  days 
after  the  verdict  in  the  cause  is  filed  or  within  such  further  time 
as  the  court  may  allow  and  may  include  the  same  or  any  part 
thereof  in  a  motion  for  a  new  trial,  but  all  such  exceptions  shall 
specify  the  part  of  the  instructions  as  excepted  to,  or  of  the  in- 
structions asked  and  refused  and  objected  to,  and  the  grounds 
of  such  objections. ' ' 

Plaintiff  lost  its  right  to  file  exceptions  to  the  instructions 
by  failing  to  do  the  same  at  the  time,  or  to  file  same  within  five 
days  after  the  verdict  in  the  case  was  rendered  and  filed ;  and, 
the  time  within  which  the  exceptions  to  the  instructions  could 
have  been  filed  having  elapsed,  the  right  to  file  same  could  not 
be  restored  by  the  court.  No  move  was  made,  until  six  full 
days  after  the  filing  and  rendering  of  the  verdict,  to  either  take 
or  file  exceptions,  or  to  secure  further  time  within  which  to  do 
so.  It  is  evident,  therefore,  that  the  right  to  take  exceptions 
was  lost  by  appellant  when  it  failed  to  act  within  the  five-day 
period.  The  right  became  lapsed  and  irrevocably  lost.  The 
attempt  to  have  the  lost  right  restored  by  procurmg  an  order 
of  the  court,  after  the  lapse  of  five  days,  purporting  to  extend 
the  time,  does  not  avail  the  appellant.  The  trial  court  was 
clearly  without  power  to  restore  a  right  that  had  been  irre- 
vocably lost.  Conclusive  of  this  case  are  our  holdings  in  White 
V.  Guarantee  Abstract  Co.,  96  Iowa  343 ;  Rosenbatum  v.  Partch, 
85  Iowa  409.  In  Rosenbaum  v.  Partch,  supra,  where  the  time 
had  expired,  and  an  order  was,  on  motion,  obtained  **for  leave 
and  time  to  file  the  bill, ' '  we  said : 

*'We  think  it  is  not  too  much  to  require  that,  if  there  is 
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any  reason  for  extending  the  time  by  an  application  to  the 
court  or  judge,  it  ought  to  be  discovered  and  the  order  asked 
before  the  original  time  given  expires. ' ' 

In  White  v,  Ouaraniee  Abstract  Co,,  supra,  we  said : 
**It  will  be  well  to  specifically  state  that,  when  the  time 
for  filing  a  bill  of  exceptions,  as  fixed  by  law,  the  consent  of 
parties,  or  the  order  of  the  court  or  judge,  expires,  so  that  the 
right  must  be  revived,  rather  than  extended,  neither  the  court 
nor  judge  has  that  right.  While  either  may  possess  the  right,  by 
proper  order,  to  extend  or  continue  the  time  for  the  exercise 
of  such  right,  neither  has  the  right,  when  it  is  once  lost,  to  re- 
store it.''  • 

The  judgment  of  the  lower  court  must  be  and  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


E.  B.  Hess,  Appellee,  v.  Cedar  RAPms  State  Bank  et  al..  Ap- 
pellants. 

EXECUTION:  Sales — Sale  Under  Reversed  Jndgment.  The  measure 
of  damages  for  selling  property  on  execution  on  a  judgment  sub- 
sequently  reversed  on  appeal  is  the  reasonable  value  of  the  property 
on  the  date  of  levy,  with  interest  to  date  of  recovery. 

Appeal  from  Linn  District  Court, — F.  F.  Dawley,  Judge. 

May  13,  1921. 

Suit  to  recover  value  of  property  sold  on  execution,  under 
judgment  afterward  reversed.  HaJl  v.  Octty,  183  Iowa  436. 
Verdict  for  plaintiff  and  judgment  thereon.  Defendants  ap- 
peal.— Affirmed. 

Redmond  d'  Stewart,  for  appellants. 

Voris  dt  Haas  and  Johnson,  Donnelly  &  Swab,  for  appellee. 

Arthur,  J. — ^Defendants  held  a  chattel  mortgage,  purport- 
ing to  cover  a   hardware  stock   belonging  to   plaintiffs,   and 
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brought  a  suit  in  equity  to  establish  the  lien  of  the  mortgage 
and  to  foreclose  it.  Plaintiff  pleaded  that  defendants,  by  reason 
of  certain  facts,  had  waived  the  lien  of  the  mortgage,  and  were 
estopped  from  asserting  any  rights  thereunder.  On  the  trial  in 
the  district  court,  the  mortgage  was  established  as  a  lien  on  the 
stock  of  hardware  to  the  amount  of  $4,991.81,  and  foreclosure 
was  decreed  and  the  property  ordered  sold  under  special  execu- 
tion. Plaintiff  appealed  to  this  court,  and,  pending  determina- 
tion of  the  appeal,  defendants  caused  execution  to  issue  and  a 
levy  to  be  made,  on  August  1,  1917,  and  the  stock  of  hardware 
to  be  sold  at  sheriff's  sale  on  August  30,  1917.  The  appeal 
above  referred  to  was  determined  in  this  court  on  May  17,  1918 
(Hdll  V.  Getty,  183  Iowa  436),  this  court  holding  that  the  stock 
of  hardware  was  free  from  the  lien  of  the  mortgage  and  from 
any  claim  on  the  part  of  defendants.  Plaintiff  brought  this  suit 
to  recover  the  value  of  the  stock  of  hardware  which  had  been 
sold  on  execution,  which  plaintiff  alleged  to  be  of  the  value  of 
$6,000.  Plaintiff  claimed  he  was  entitled  to  the  return  of  the 
stock  or  its  value.  The  stock  having  been  sold,  it  could  not  be 
returned.  The  stock  sold  at  the  execution  sale  on  August  30, 
1917,  for  $3,000. 

There  was  no  dispute  as  to  the  facts  constituting  the  his- 
tory of  the  case.  Plaintiff's  claim  was  that  he  was  entitled  to 
recover  the  value  of  the  hardware  stock  at  the  time  of  the  levy 
of  the  execution.  Defendants  claimed  that  the  measure  of  re- 
covery was  the  $3,000  which  the  stock  brought  at  execution 
sale,  plus  interest  at  6  per  cent,  and  offered  to  pay  that  amount, 
and  denied  further  liability.  There  was  a-  trial  to  a  jury,  re- 
sulting in  a  verdict  for  the  plaintiff  in  the  sum  of  $5,532.  The 
jury  found  the  value  of  the  stock  at  the  time  of  the  levy  to  be 
$4,800.  The  interest  on  said  sum  brought  the  verdict  up  to 
$5,532.  Judgment  was  entered  on  the  verdict.  Defendants' 
motion  for  a  new  trial  was  overruled,  and  they  appeal. 

On  the  trial,  the  court  held  that  the  only  issue  was  the 
value  of  the  hardware  at  the  time  of  the  levy,  and  the  evidence 
was  confined  to  that  issue.  A  number  of  witnesses  were  called 
by  each  party  as  to  the  value  of  the  stock.  The  usual  divergence 
of  opinion  as  to  values  was  exhibited.  Plaintiff's  witnesses 
placed  the  value  at  from  $5,500  to  $6,000.     Defendants'  wit- 
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nesses  placed  the  value  of  the  stock  at  from  $2,000  to  $3,000. 
As  before  stated,  the  verdict  fix^d  the  value  of  the  stock  at  the 
date  of  the  levy  at  $4,800. 

Appellants  attempted  to  assign  19  errors  upon  which  they 
rely  for  reversal.  These  assignments,  directly  or  indirectly, 
challenge  the  theory  upon  which  the  case  was  controlled  by  the 
court  in  the  introduction  of  testimony  and  instructions  to  the 
jury.  It  is  doubtful  whether  any  of  the  assignments  of  the  al- 
leged errors  are  stated  with  sufficient  definiteness  to  warrant 
consideration.  Some  of  them  are  not  only  too  vaguely  stated,  but 
are  not  supported  by  brief  points.  The  only  exceptions  to  in- 
structions are  taken  in  the  motion  for  a  new  trial,  and  therein 
only  Instruction  No.  5  is  excepted  to.  We  may  remark,  how- 
ever, that  appellants  are  not  deprived  of  full  consideration  of 
the  one  and  only  question  in  the  case  because  their  assignments 
are  not  discussed  seriaiim.  The  assignment  which  is  lodged  at 
the  court's  Instruction  No.  5,  set  forth  in  Paragraph  9  of  the 
motion  for  a  new  trial,  comprehends  the  whole  case.  In  Assign- 
ment No.  15,  which  we  will  discuss  on  its  merits,  defendants 
complain  that  the  court  erred  in  giving,  on  its  own  motion.  In- 
struction No.  5,  submitting  the  sole  question  to  the  jury  of  what 
was  the  **fair  market  value''  of  the  property  in  controversy  at 
the  time  it  was  taken  by  the  sheriff  and  sold  under  execution  in 
August,  1917,  because  the  proper  measure  of  the  plaintiff's  re- 
covery was  the  amount  of  money  received  on  regular  execution 
sale,  plus  interest  at  6  per  cent,  and  there  was  no  other  proper 
measure  of  recovery ;  and  because  the  instruction  submits  to  the 
jury  the  question  of  the  fair  market  value  of  the  hardware  stock 
in  August,  1917,  without  any  evidence  to  sustain  such  finding. 
Defendants'  contention  is  that  the  evidence  did  not  tend  to 
prove  the  market  value,  nor  did  defendants'  evidence  tend  to 
show  the  market  value. 

On  the  trial,  the  court  held  that  the  only  issue  was  the  value 
of  the  hardware  stock  at  the  time  of  the  levy,  and  the  evidence 
was  confined  to  that  issue.  The  main  question,  and,  in  fact,,  the 
only  question  involved  in  the  case,  broadly  speaking,  is.  Was 
the  theory  adopted  by  the  court  correct  or  not?  Defendants 
complain  that  Instruction  5  erroneously  stated  the  law,  in  sub- 
mitting to  the  jury  what  was  the  **fair  market  value"  of  the 
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property,  for  two  reasons:  (1)  Because  the  measure  of  plain- 
tifif's  recovery  was  the  amount  of  money  and  proceeds  received 
on  regular  execution  sale;  and  (2)  because  it  submits  to  the 
jury  the  question  of  the  fair  market  value  of  the  property  in 
August,  1917,  without  competent  evidence  of  the  fair  market 
value  to  sustain  such  finding.  Appellants  except  only  to  In- 
struction 5.  But  in  Instruction  3,  the  jury  was  told  that,  '  *  after 
the  judgment  was  reversed,  the  law  requires  the  defendants  to 
return  the  property  or  its  value  to  the  plaintiff;"  and  in  Instruc- 
tion 4,  that  '*  defendants  are  liable  to  the  plaintiff  for  the  fair 
market  value  of  the  property  so  sold  at  the  date  of  the  levy  by 
the  sheriff,  August  1,  1917,  with  interest  at  6  per  cent  from  that 
date  to  the  present  time ; ' '  and  in  Instruction  6,  that  the  burden 
rested  on  the  plaintiff  to  ishow  the  fair  market  value  of  said 
property  on  August  1,  1917.  These  instructions,  3,  4,  and  6, 
were  the  essential  instructions  in  submitting  the  case,  and,  not 
being  excepted  to,  became  the  law  of  the  case.  These  instructions, 
3,  4,  and  6  are  not  subject  to  review ;  and,  as  the  theory  upon 
which  recovery  is  permitted  is  set  out  in  these  instructions, 
really  no  ground  of  complaint  is  left  to  appellants  of  Instruc- 
tion 5,  which  merely  directed  the  jury  that  they  could  consider 
no  other  question  than  the  value  of  the  property  at  the  time  it 
was  taken  by  the  sheriff  (OUling  v.  Held,  181  Iowa  926) ;  for 
this  was  but  saying  to  the  jury  what  had  been  stated  in  Instruc- 
tions 3  and  4,  with  the  condition  that  they  should  confine  them- 
selves to  the  single  question  of  value.  If  Instructions  3,  4,  and 
6  stated  the  law  of  the  case,  which  must  be  conceded,  it  is  dif- 
ficult to  comprehend  how  Instruction  5  could  be  prejudicial  in 
excluding  other  questions.  But  conceding  that  claimed  error 
is  sufficiently  specified,  and  available  to  appellants,  and  that  the 
brief  points  apply  to  such  an  extent  as  to  warrant  the  consid- 
eration of  Assignment  15,  we  will  consider  the  questions  there 
presented,  above  set  forth. 

In  many  jurisdictions,  there  are  no  statutes  governing 
restitution,  and  in  those  states,  the  rule  must  be  in  accordance 
with  the  construction  of  the  rule  of  the  common  law.  In  the 
absence  of  statute,  upon  the  reversal  of  a  case  entitling  a  party 
to  restoration  of  the  property,  where  restoration  is  impossible 
because  of  sale  on  execution  prior  to  the  determination  of  an 
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appeal,  courts  have  not  agreed,  and  out  of  their  divergence  two 
general  rules  have  arisen:  one  line  of  cases  holding  that  the 
measure  of  recovery  is  the  proceeds  of  the  execution  sale,  and 
another  line  holding  that  the  true  measure  is  the  value  of  the 
property  at  the  time  it  was  taken.  Text  writers  state  the  two 
rules.  Section  254,  2  Ruling  Case  Law  (page  299),  states  the 
rules: 

* '  In  case  property  of  the  defendant  is  sold  on  execution  or 
judicial  sale,  pending  an  appeal,  and  it  is  purchased  by  a  third 
person  whose  title  is  not  defeated  by  the  reversal,  the  amount 
of  recovery  to  which  the  appellant  is  entitled  must  be  de- 
termined by  adopting  one  of  two  theories,  concerning  which 
the  courts  have  not  been  able  to  agree.  On  the  one  hand,  it  is 
insisted,  and  it  would  seem  with  the  better  reasoning,  that  he 
who  enforces  a  judgment,  the  execution  of  which  is  not  stayed, 
cannot  be  regarded  as  a  wrongdoer,  though  the  judgment  is 
subsequently  reversed,  and  hence,  on  such  reversal,  his  position 
is  merely  that  of  one  who  has  in  his  hands  the  moneys  realized 
from  such  enforcement  which  he  is  no  longer  entitled  to  retain, 
and  that  he  may  exonerate  himself  from  liability  by  paying  the 
amount  of  the  proceeds  which  he  has  so  received,  with  interest 
thereon  from  the  date  of  the  sale.  On  the  other  hand,  it  has 
been  held  that  the  defendant  may  recover  all  the  damages  which 
he  has  suffered  by  the  sale,  which,  of  course,  would  be  the  value 
of  the  property  sold,  with,  perhaps,  interest  from  the  date  of 
sale.'' 

4  Corpus  Juris,  Section  3248,  page  1204,  states  the  rule 
contended  for  by  defendants: 

**In  a  proper  case  therefor  the  order  of  restitution  may 
include  costs  and  rents  and  profits;  but  where  there  has  been  a 
sale  under  the  judgment,  the  court  will  order  restitution  only 
for  the  amount  actually  received  by  the  judgment  creditor,  and 
not  for  the  value  of  the  property  sold.'' 

A  comprehensive  discussion  is  found  in  2  Sutherland  on 
Damages  (4  Ed.),  Section  469,  and  in  3  Cyc.  470,  Note  94. 

In  Smith  v.  Zent,  83  Ind.  86  (43  Am.  Rep.  61),  the  Indiana 
court  held  that,  in  such  a  case,  the  measure  of  recovery  is  the 
value  of  the  property  sold,  and  not  the  proceeds  of  the  sale,  for 
the  reason  that  the  amount  received  at  the  sale  may  not  com- 
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pensate  the  owner  for  the  loss.     After  discussing  authorities, 
the  court  said : 

'^Prom  the  foregoing,  it  clearly  appears  that  the  owner  of 
property  sold  under  the  circumstances  stated  is  not  limited  in  his 
recovery  to  the  amount  for  which  the  property  sold,  but  that 
he  may  recover,  in  the  appropriate  action,  the  value  of  the 
property  at  the  time  of  the  sale.  Nothing  short  of  this  will  com- 
pensate him  for  his  loss.  The  rule  of  damages  is  compensation 
for  the  loss,  and  this  entitles  the  party  to  the  value  of  the 
property  sold.'* 

In  our  state,  the  question  is  governed  by  statute,  and  what- 
ever the  rule  may  be  in  other  jurisdictions,  the  statute  must  and 
does  control.  Evidently,  our  legislature,  in  the  light  of  the 
conflict  of  decisions  as  to  the  true  rule,  adopted  the  rule  laid 
down  in  Smith  v.  Zent,  supra,  and  other  cases  holding  to  the 
same  rule,  that,  upon  reversal  of  a  judgment,  the  person  whose 
property  has  been  sold  on  execution  under  such  judgment  is 
entitled  to  the  return  of  the  property;  or,  if  it  cannot  be  re- 
turned, then  he  is  entitled  to  its  value  when  taken.  We  think 
this  is  a  just  rule ;  for  his  property  has  been  taken  from  him, 
and,  by  reversal  of  the  judgment,  it  has  been  adjudicated  that 
he  is  wrongfully  deprived  thereof.  He  was  innocent  of  wrong, 
and,  if  the  property  cannot  be  returned,  justice  requires  that  he 
should  have  its  value  at  the  time  it  was  taken.  Nothing  short 
of  this  will  compensate  him  for  his  loss.  The  rule  of  damages 
is,  compensation  for  his  loss,  and  this  entitles  him  to  the  value 
of  the  property  sold.    Our  statute,  Code  Section  4145,  reads : 

**If,  by  the  decision  of  the  Supreme  Court,  the  appellant 
becomes  entitled  to  a  restoration  of  any  part  of  the  money  or 
property  that  was  taken  from  him  by  means  of  such  judgment 
or  order,  either  the  Supreme  Court  or  the  court  below  may  di- 
rect execution  or  writ  of  restitution  to  issue  for  the  purpose  of 
restoring  to  him  such  property  or  its  value." 

No  case  is  cited  from  our  court,  and  we  have  found  none, 
expressly  deciding  the  question  raised  in  this  case.  Zimmerman 
V.  National  Bank,  56  Iowa  133,  is  closely  in  point.  In  that  case, 
we  held  that,  where  execution  was  issued  on  the  judgment,  levy 
made,  and  property  sold,  and  afterwards  the  judgment  was  re- 
versed, an  action  to  recover  the  value  of  the  property  would  lie. 
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and  that  no  demand  prior  to  suit  was  necessary.  Discussing 
Section  3198  of  the  Code  of  1873,  with  which  Section  3540  of 
the  Revision  and  our  present  Section  4145  are  practically  iden- 
tical, we  said: 

**In  HanscMd  v.  Stafford,  27  Iowa  301,  it  was  held  that 
this  section  was  designed  merely  to  afford  a  cumulative  and 
summary  remedy,  and  that  a  party  may  resort  to  the  ordinary 
suit  for  redress.  It  is  insisted  by  the  appellee  that  the  seizure 
was  under  due  process  of  the  court  and  rightful  in  its  incep- 
tion, and  that  no  subsequent  event  can  render  that  act  wrong- 
ful. This  may  be  admitted.  But  the  moment  that  the  judg- 
ment under  which  the  defendant  acted  was  reversed,  it  became 
the  legal  duty  of  the  defendant  to  restore  to  the  plaintiff  all 
property,  or  the  vcUtve  thereof,  taken  under  the  judgment.  The 
continuing  to  hold  the  property  after  the  reversal  of  the  judg- 
ment, was  without  legal  authority,  and  wrongful,  and  rendered 
the  defendant  liable  to  an  action.  No  demand  of  restitution 
was  necessary  to  determine  the  lawfulness  of  the  defendant's 
possession." 

The  language  of  the  statute,  *'or  its  value,"  is  plain  and 
clear,  and  leaves  no  room  for  debate  as  to  its  interpretation.  It 
means  the  value  of  the  property,  and  not  the  ^^ proceeds"  of  the 
execution  sale. 

Defendants  complain  that,  even  if  the  fair  market  value 
of  the  property  is  the  proper  measure  of  recovery,  the  evidence 
offered  by  plaintiff  was  not  competent  to  establish  such  value. 
We  have  carefully  examined  the  evidence.  Defendants'  con- 
tention in  that  respect  is  without  merit.  The  court  permitted 
to  both  parties  wide  latitude  in  the  evidence  as  to  value.  One, 
at  least,  of  defendants'  own  witnesses  testified  to  the  fair  mar- 
ket value  of  the  property.  Defendants  can  scarcely  complain. 
The  court  permitted  one  of  their  witnesses  to  testify  that  the 
property  brought  $3,000  at  execution  sale. 

The  importance  of  the  question  involved  has  impelled  us 
to  examine  the  record  beyond  the  scope  warranted  by  the  in- 
sufficient assignments  of  error.  We  discover  no  reversible  error, 
and  the  judgment  of  the  trial  court  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur.* 
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Ethel  Rubinson,  Appellee,  v.  Des  Moines  City  Railway  Com- 
pany et  al.,  Appellants. 

NEW  TSIAL:  Inadequate  Recovery — ^Nominal  Verdict.  If  the  evi- 
dence in  an  action  for  personal  injury  would  justify  the  jury  in 
denying  plaintiff  any  damages,  a  verdict  for  plaintiff  for  $1.00  will 
not  entitle  plaintiff  to  a  new  trial  on  the  theory  that  such  verdict 
was  a  finding  that  plaintiff  was  entitled  to  recover,  and  that  $1.00 
was  wholly  inadequate.  In  such  a  case,  a  verdict  for  $1.00  will  be 
treated  as  a  verdict  for  defendant. 

Appeal  from  Polk  District  Court. — George  A.  Wilson,  Judge. 

May  13,  1921. 

Action  to  recover  damages  for  personal  injury  claimed' to 
have  been  received  by  plaintiff  while  attempting  to  board  a 
street  car.  The  jury  returned  a  verdict  in  favor  of  plaintiff 
for  $1.00.  On  motion  of  plaintiff,  the  court  set  aside  the  verdict 
and  granted  a  new  trial,  on  the  ground  that  the  damages  were 
inadequate.  From  the  order  sustaining  plaintiff's  motion  for 
a  new  trial,  defendants  appeal. — Reversed. 

W.  H.  McHenry  and  Corw-in  R.  Bennett,  for  appellants. 
happen  &  Carlson,  for  appellee. 

Arthur,  J. — The  scene  of  the  claimed  accident  was  at  East 
Twenty-fourth  and  Murry  Streets  in  the  city  of  Des  Moines. 
There  is  a  sharp  conflict  in  the  testimony  as  to  what  occurred 
at  this  place.  It  is  undisputed  that  the  car  was  going  east  to 
the  end  of  the  line,  two  blocks  further  east,  where  it  turns 
around  and  comes  back  west  toward  the  downtown  district  of 
the  city ;  that  plaintiff  signaled  the  car  to  stop,  so  that  she  and 
two  ladies  with  her,  Mrs.  S.  Kramer  and  Mrs.  J.  C.  Hurwitz, 
could  board  the  car ;  that  the  car  stopped  and  the  door  was  opened. 
Here  dispute  in  the  evidence  occurs.  Plaintiff's  version  is  that 
she  started  to  go  onto  the  car,  and  took  liold  of  a  bar  which  was 
on  tlie  outside  of  the  car,  and  put  her  left  foot  on  the  step ;  and 
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that,  before  she  had  time  to  bring  her  right  foot  onto  the  step, 
the  conductor  rang  the  bell  and  the  car  started;  and  that  he 
closed  the  door,  and  her  left  foot  was  caught  in  the  step,  so 
that  the  door  could  not  be  closed  because  lier  foot  and  leg  were 
caught  in  it;  and  that  the  conductor  jerked  the  door  open  and 
she  fell  off  the  cat;  that  she  had  hold  of  the  bar  with  one  hand, 
and  in  the  other  hand  she  held  a  basket ;  that  her  right  leg  was 
hanging;  that  the  conductor  was  trying  to  close  the  door;  and 
that,  when  the  gates  were  released,  she  fell  to  the  ground  on 
her  back. 

Appellee  and  the  two  women  who  were  with  her  testified 
that  plaintiff  stepped  on  the  step  of  the  car ;  and  that  then  the 
conductor  gave  the  signal  and  the  car  started,  with  appellee 
standing  with  her  left  foot  on  the  step  and  her  right  foot  hang- 
ing, and  her  left  hand  holding  to  a  perpendicular  rod ;  and  that 
in  this  situation  appellee  rode  about  six  feet,  and  fell  off. 

The  conductor  and  motorman  and  other  witnesses  testified 
that  plaintiff  and  her  companions  signaled  the  car  to  stop ;  that 
the  car  was  stopped;  and  that  the  conductor  opened  the  door 
and  asked  plaintiff  and  her  companions  if  they  were  going  to 
town,  and  one  of  them  answered  that  they  were.  The  car  being 
then  bound  away  from  town,  the  conductor  gave  the  motorman 
the  signal  to  start  the  car,  having  in  mind  to  pick  them  up  after 
the  car  had  gone  out  to  Twenty-sixth  Street  and  had  turned 
around,  and  would  be  going  back  toward  town.  The  conductor 
and  other  witnesses  testified  that  appellee  had  not  attempted 
to  enter  the  car,  had  not  stepped  upon  the  step  of  the  car,  at  the 
time  the  signal  to  start  the  car  was  given;  but  that,  after  the 
conductor  signaled  to  the  motorman  to  start  on  east,  the  plain- 
tiff stepped  onto  the  step  of  the  car  and  rode  a  few  feet  and 
stepped  off,  and  did  not  fall;  and  that,  after  the  car  had  gone 
out  to  the  end  of  the  line,  two  blocks,  and  had  turned  around 
and  come  back,  appellee  and  her  companions  got  on  and  rode 
down  town  and  transferred  to  another  oar;  that,  while  she  was 
riding  down  town,  she  told  the  conductor  that  he  had  nearly 
killed  her. 

Plaintiff  claims  that  she  was  injured  by  being  thrown  off 
the  car  step  and  falling  on  a  basket  which  she  was  carrying, 
which  contained  some  fruit  jars.     Plaintiff  claims  that,  before 
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the  accident,  she  was  a  well  woman,  and  not  ailing  in  any  way, 
and  had  never  had  any  pains  before;  and  that  all  the  sickness 
she  ever  had  was  the  flu,  in  the  fall  of  1918,  and  sickness  incident 
to  the  birth  of  her  children;  that  she  never  had  any  heart 
trouble  before;  that  because  of  the  accident  her  foot  was  swollen, 
and  the  swelling  went  to  her  knee;  that  the  swelling  in  her  leg 
lasted  about  three  days;  that  after  the  fall  she  suffered  from 
pain  everywhere,  through  her  back,  stomach,  and  gall;  that  the 
pains  were  very  sharp;  that  the  pains  seemed  to  come  to  her 
heart  from  her  stomach ;  that  the  pains  were  so  severe  that  she 
could  not  be  up  at  times,  and  had  to  go  to  bed ;  that  she  had  not 
been  able  to  do  any  part  of  her  housework  since  the  accident. 

Mrs.  Kramer  and  Mrs.  Hurwitz  were  witnesses  for  the  plain- 
tiff, and  substantially  corroborated  appellee's  story  of  the  way 
the  accident  occurred. 

Dr.  Wells,  doctor  for  the  company,  went  to  plaintiff's 
home  and  examined  her,  soon  after  her  arrival.  He  asked  plain- 
tiff what  had  happened, — if  she  had  fallen.  Mrs.  Kramer 
answered  that  Mrs.  Rubinson  had  not  fallen,  but  that  she  had 
just  swung  around,  and,  she  thought,  had  struck  the  side  of 
the  car.  Dr.  Wells  testified  that  he  found  a  chronic  disease  of 
the  heart ;  that  the  heart  was  much  enlarged,  and  had  murmurs 
in  the  valves;  that  the  enlargement  was  of  such  a  degree  that 
it  could  not  have  been  of  recent  origin. 

Although  plaintiff  had  testified  that  she  had  never  been 
sick  except  with  the  flu,  in  November,  1918,  and  at  the  birth 
of  her  children,  and  her  husband  testified  that  she  had  never 
been  sick  except  with  the  flu,  in  the  fall  of  1918,  and  at  the 
birth  of  her  children,  in  the  first  part  of  his  testimony,  he 
afterwards,  as  the  trial  progressed,  on  cross-examination,  re- 
membered a  fight  between  his  wife  and  a  man  named  Hahmen, 
in  1910,  when  Hahmen  had  struck  her  on  the  chest  and  injured 
her,  from  which  injury  she  was  laid  up  for  some  time. 

It  developed  that  Dr.  Whelpton,  who  attended  Mrs.  Rubin- 
son  at  the  time  of  the  Hahmen  trouble  in  1910,  had  testified 
before  the  grand  jury  at  that  time  that  Mrs.  Rubinson  had 
dilation  of  the  heart,  exudation  into  the  peritoneum,  passed 
blood  from  the  bowels,  and  had  bruLses  in  a  number  of  parts 
of  her  body. 


May,  1921]       Rubinson  v.  Dbs  Moines  C.  R.  Co.  695 

Defendants  produced  numerous  witnesses  who  had  known 
appellee  for  many  years,  who  testified  that  she  had  been  in 
poor  health  during  the  last  13  years. 

Appellee  called  four  physicians  to  testify  as  experts  as  to 
her  condition  and  the  producing  causes,  and  appellant  called 
three  physicians  for  the  same  purpose.  Taking  appellee's  ver- 
sion of  the  accident  as  true,  the  physicians  testified  as  follows: 

Dr.  Whelpton,  the  physician  who  testified  before  the  grand 
jury  in  1910  as  to  appellee's  injuries  then,  testified  that  her 
present  troubles  of  the  heart,  liver,  gall  bladder,  and  kidneys 
could  have  resulted  from  the  accident  in  controversy  in  this  case. 

Dr.  Baker,  who  attended  appellee  when  Dr.  Whelpton  was, 
away,  testified  that  such  an  accident  would  not  produce  her 
injuries,  but  might  aggravate  a  diseased  condition  already  pres- 
ent. His  opinion  was  that  appellee  had  a  diseased  condition 
of  the  heart  of  long  standing,  and  that  the  accident  might  have 
broken  the  compensation,  and  the  diseased  heart  might  have 
produced  the  other  ailments. 

Dr.  Schooler  testified  that  the  disease  of  appellee's  heart 
was  hypertrophy  and  dilation,  and  not  a  result  of  the  accident ; 
that  it  was  a  chronic  condition  of  years'  development. 

Dr.  Brown  testified  that,  if  plaintiff  had  no  defect  in  her 
heart  prior  to  the  accident,  such  an  accident  could  not  produce 
the  injury  to  it;  but  that,  if  there  was  some  defect  prior  to 
that,  the  accident  might  have  aggravated  it. 

Dr.  Wells,  called  by  appellant,  testified  that  such  an  acci- 
dent could  not  produce  such  an  injury  as  appellee  had;  that 
there  was  nothing  in  appellee's  condition  that  could  logically  be 
connected  with  the  accident. 

Dr.  Leir  testified  that  such  an  accident  could  not  produce 
appellee's  condition,  and  could  not  break  the  compensation; 
that  it  might  aggravate  the  condition,  but  that  would  be  only 
temporary. 

Dr.  Conkling  testified  that,  in  his  opinion,  the  accident 
could  not  produce  or  aggravate  the  condition  of  appellee,  but 
was  more  coincident  with  the  breaking  down  of  compensation 
by  natural  development  than  it  was  productive  of  it. 

None  of  the  physicians  eOBwpt  Dr.  Whelpton,  her  family 
physician,  attributed  her  present  troubles  which  they  found,  of 
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the  heart,  liver,  gall  bladder,  and  kidneys,  to  the  accident.  Some 
of  them  said  that  the  accident,  assuming  that  there  was  an  acci- 
dent such  as  plaintiff  described,  might  have  aggravated  troubles 
already  existing.    Before  the  case  was  submitted  to  the  jury,  | 

plaintiff  dismissed  all  claims  for  damages  except  her  claim  for  i 

physical  and  mental  pain  and  suffering.  i 

The  error  relied  upon  for  reversal  is  the  sustaining  of  ap- 
pellee's motion  for  a  new  trial  on  the  ground  that  the  damages 
allowed  by  the  jury  were  inadequate. 

We  have  frequently  said,  in  substance,  that  an  order  of  the 
trial  court  granting  a  new  trial  should  not  be  interfered  with, 
in  the  absence  of  a  showing  that  the  court  abused  its  discretion. 
Some  of  the  cases  are :  Ward  v,  MarshaUtown  L.  P.  <fe  R.  Co., 
132  Iowa  578;  Mackintosh  v.  Locke,  112  Iowa  252;  Woodbury 
Co,  V.  Dougherty  cfe  Bryant  Co,,  161  Iowa  571;  Royer  v.  King's 
Crown  Plaster  Co.,  147  Iowa  277 ;  Harmon  v.  Loomis,  166  Iowa 
119 ;  Thomas  v.  Illinois  Cent.  R.  Co.,  169  Iowa  337. 

We  have  held  that  it  was  not  an  abuse  of  discretion  where 
the  trial  court  granted  a  new  trial  on  the  ground  that  the  verdict 
was  inadequate,  where  the  trial  court  found  that  the  jury  failed 
to  allow  the  amoimt  of  damages  shown  by  the  uncontradicted 
testimony.    Tathwell  v.  City  of  Cedar  Rapids,  122  Iowa  50. 

In  White  v.  Chicago  &  N.  W.  R.  Co.,  145  Iowa  389,  the  suit 
was  to  recover  damages  for  the  destruction  of  a  building  by 
fire  alleged  to  have  been  occasioned  by  the  defendant's  negli- 
gence. The  jury  returned  a  verdict  for  plaintiff  for  $1.00.  The 
verdict  was  set  aside  by  the  trial  court,  and  such  order  upheld 
by  this  court,  because  the  jury  was  instructed  that,  if  it  found 
for  the  plaintiff,  the  measure  of  recovery  was  "the  fair,  rea- 
sonable market  value  of  the  property  at  the  time  it  was  de- 
stroyed, ' '  and  a  nominal  verdict  was  manifestly  wrong. 

In  Clark  v.  Iowa  Cent.  R.  Co.,  162  Iowa  630,  the  trial  court 
set  the  verdict  aside  on  the  ground  that  the  damages  allowed 
were  inadequate,  because  the  court  was  of  the  opinion  that  it 
affirmatively  appeared  from  the  evidence  that  the  damages 
should  be  much  larger ;  and  the  order  granting  a  new  trial  was 
upheld  by  this  court. 

We  have  alfio  held  that  a  motion  for  a  new  trial  should  not 
be  sustained  on  the  ground  that  the  damages  allowed  by  the  jury 
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are  inadequate,  in  actions  for  personal  injury,  unless  the  dam- 
ages are  so  clearly  inadequate  and  contrary  to  the  evidence  as 
to  indicate  passion,  prejudice,  partiality,  or  corruption.  Hall 
V,  Chicago,  B.  &  Q.  R,  Co,,  145  Iowa  291;  Palmer  v.  Cedar 
Rapids  &  M.  C.  R.  Co.,  124  Iowa  424. 

There  are  numerous  cases  holding  that,  where  the  verdict 
for  a  plaintiff  is  equivalent  to  a  finding  that  plaintiff  was  not 
entitled  to  recover,  and  such  finding  is  supported  by  the  evi- 
dence, a  new  trial  should  not  be  granted  on  the  ground  of  in- 
adequacy of  the  damages.  We  think  the  instant  case  falls 
within  this  class.  Some  of  these  cases  are:  Iliibhard  v.  Town 
of  Mason  City,  64  Iowa  245;  Tatty  v.  City  of  Atlantic,  92  Iowa 
135 ;  Cogley  v,  Chicago,  B,  &  Q.  R.  Co.,  185  Iowa  1080. 

Hubbard  v.  Town  of  Mason  City,  supra,  was  an  action  for 
damages,  based  on  personal*  injury,  against  the  town  of  Mason 
City,  and  a  verdict  was  returned  for  the  plaintiff  for  $1.00.  The 
objection  of  the  plaintiff  to  this  verdict  was  that  the  damages 
were  inadequate  compensation  for  injury.  In  holding  that  the 
plaintiff  was  not  entitled  to  a  new  trial,  we  said: 

**The  case  is  entirely  different  from  an  action  for  a  liqui- 
dated sum  of  money,  where  a  party  is  entitled  either  to  a  verdict 
for  a  definite  amount,  or  not  entitled  to  anything.  It  is  very 
evident  that  the  jury  in  this  case  did  not  believe  that  plaintiff 
was  entitled  to  damages.  If  they  did  so  believe,  they  would 
have  given  more  than  a  nominal  sum.  The  verdict  is  really 
equivalent  to  a  finding  that  he  was  not  entitled  to  recover,  and 
such  finding  is  supported  by  the  evidence ;  because  we  think  the 
evidence  shows  that  he  was  not  entitled  to  recover.'' 

In  Talty  v.  City  of  Atlantic,  supra,  the  trial  court  set  aside 
the  verdict,  on  plaintiff's  motion,  on  the  ground  of  insufficiency 
of  the  amount  of  the  verdict,  and,  in  reviewing  the  case  on  ap- 
peal, we  said : 

**  After  a  careful  consideration  of  all  the  evidence  in  the 
case,  our  judgment  is  that  tlie  motion  should  have  been  over- 
ruled, on  the  ground  that  the  evidence  did  not  authorize  a 
verdict  in  any  amount." 

In  Cogley  v.  Chicago,  B.  &  Q.  R.  Co.,  supra,  a  recent  case, 
we  said: 

**In  overruling  the  plaintiff's  motion  to  set  aside  the  verdict, 
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the  trial  judge  put  the  ruling,  in  effect,  upon  the  ground  that  he 
deemed  the  plaintiff's  case  without  merit,  and  that  the  great 
weight  of  the  evidence  was  against  him.  We  think  the  record 
fairly  sustains  the  trial  court  in  the  view  thus  expressed.  It 
was,  therefore,  a  sufficient  reason  for  the  ruling.'* 

In  the  instant  case,  there  was  ample  evidence  to  support  a 
finding  for  the  defendant;  and,  if  the  jury  had  found  for  the 
defendant,  it  could  not  be  successfully  contended  that  the  verdict 
was  not  supported  by  the  evidence.  It  was  a  question  for  the 
jury  to  determine  what,  if  any,  accident  occurred.  The  jury 
might  well  have  found,  in  accordance  with  the  version  of  de- 
fendant's witnesses,  that  appellee  did  not  fall  on  her  back  on  the 
basket  containing  jars,  but  that  she  stepped  off  the  step  of  the 
car,  after  riding  three  or  four  feet,  and  alighted  on  her  feet, 
and  did  not  fall  at  all.  The  jury  might  have  found  that  appellee 
received  no  injury  whatever  from  the  claimed  accident,  and 
such  finding  would  have  had  ample  support  in  the  evidence. 

Applying  to  the  instant  case  the  rule  announced  in  the 
Hubhard  case,  since  followed,  we  think  there  can  be  no  ques- 
tion but  that  appellee 's  motion  for  a  new  trial  should  have  been 
overruled.  It  seems  to  us  that,  if  the  jury  in  the  instant  case 
believed  that  appellee  was  entitled  to  damages  for  physical 
and  mental  pain,  they  would  have  awarded  her  more  than  a 
nominal  sum;  and  that,  the  verdict  being  really  equivalent  to 
a  finding  that  plaintiff  was  not  entitled  to  damages,  and  such 
finding  being  supported  by  the  evidence,  a  new  trial  should  not 
have  been  granted. 

The  order  of  the  trial  court  setting  aside  the  verdict  and 
granting  a  new  trial  is  reversed,  and  the  case  is  remanded  for 
judgment  on  the  verdict. — Reversed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


John  D.  Denison,  Appellant,  v.  Brotherhood  op  American 

Yeomen  et  al..  Appellees. 

INJUNCTION:     Interference  with  De  Facto  Officer.     Injunction  will 
1     lie  in  favor  of  one  who  is  in  possession  of  an  office  and  who  is  at 
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least  a  de  facto  incumbent  thereof,  to  restrain  itUerference  with  the 
discharge  of  the  duties  of  the  office,  until  the  right  to  the  office  may 
be  determined  by  quo  warranto. 

IN8XJSAN0E:    Frat«mal  Beneficiary  Society — Officer  (7)  or  Employee 

2  (7)  The  incumbent  of  an  official  position  in  the  organization  and 
management  of  a  fraternal  beneficiary  society  who  is  designated  by 
by-laws  as  a  ''supreme  officer"  is  not  a  mere  "employee,"  though 
appointed  by  the  board  of  directors. 

IN/UNOTION:    Directory  Provision  In  re  Entry  on  Calendar.     The 

3  statutory  requirement  that  temporary  injunctions  shall  be  granted, 
in  term  time,  only  by  an  order  entered  upon  the  calendar  after  the 
petition  is  filed  and  so  entered,  is  directory. 

Appeal  from  Polk  District  Covert. — ^Lawrence  De  Graff,  Judge. 

May  16,  1921. 

Action  in  equity  to  enjoin  the  defendants  from  interfering 
with  the  plaintiff's  possession  of  the  oflSce  of  general  attorney  of 
the  Brotherhood  of  American  Yeomen.  A  temporary  injunction 
was  granted,  which,  on  motion  of  the  defendants,  was  dissolved. 
Plaintiff  appeals  from  the  order  dissolving  the  temporary  in- 
junction.— Reversed  and  remanded. 

Ouy  A.  Miller  and  John  D.  Denison,  for  appellant. 
Miller,  Kelly,  Shuttleworth  &  8eehurger,  for  appellees. 

Pavillb,  J. — I.    The  appellant's  petition  alleges  that  the 
appellee  Brotherhood  of  American  Yeomen  is  a  fraternal  bene- 
ficiary association,  duly  organized  under  the  laws  of  the  state 
1  INJT7K0TI0N:       ^^  lowa  J  that  the  other  appellees  are  the  board 
^^w^lle^facto       ^^  directors  and  other  oflScers  of  said  associa- 
of^^^'  tion ;  that  the  appellant  is  the  general  attorney 

of  the  said  association,  and  was  appointed  as  such  in  the  month 
of  June,  1917,  by  the  board  of  directors;  and  that  he  qualified 
and  entered  upon  the  duties  of  said  office.  The  petition  sets 
out  the  following  by-laws  of  the  association : 

''Sec.  14.  The  supreme  officers  of  this  association  shall  be 
Grand  Foreman,  Grand  Master  of  Ceremonies,  Chief  Corres- 
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poiident,  Grand  Master  of  Accounts,  Chief  Medical  Director, 
Chief  Overseer,  Chief  Sentinel,  Chaplain,  General  Attorney,  and 
Editor  of  the  Yeomen  Shield.  All  supreme  officers  except  the 
Chief  Medical  Director,  General  Attorney,  and  Editor  of  the 
Yeomen  Shield,  shall  be  elected  by  the  supreme  conclave,  and 
shall  hold  their  respective  offices  until  the  next  regular  suc- 
ceeding conclave,  or  until  their  successors  are  chosen  and  quali- 
fied. 

**Sec.  37.  The  board  of  directors  shall  appoint  a  general 
attorney,  who  shall  have  charge,  under  the  board  of  directors, 
of  all  legal  matters  pertaining  to  this  association.  He  shall  give 
a  surety  bond  in  the  sum  of  $3,000.  He  shall  hold  office  until 
his  successor  is  appointed  and  qualified. 

*'Sec.  42.  It  shall  be  the  duty  of  the  board  of  directors 
to  remove  from  office  any  supreme  officer,  or  any  officer  ap- 
pointed by  said  board,  for  immoral  conduct,  for  malfeasance  in 
office  or  inattention  to  official  duties,  after  a  fair  trial  before 
the  said  board  of  directors,  upon  due  notice  thereof,  upon 
charges  preferred  against  such  officer.  A  two-thirds  vote  of 
said  board  of  directors  shall  be  required  to  remove  such  officer." 

The  petition  alleges  that,  on  or  about  the  first  day  of  July, 
A.  D.  1920,  the  board  of  directors  passed  a  resolution  as  follows : 

**  Resolved  that  the  employment  of  John  D.  Denison  as 
general  attorney  of  the  association  is  terminated  as  of  this  date." 

It  is  alleged  that,  after  passing  said  resolution,  the  said 
board  of  directors  appointed  the  appellee  A.  H.  Hoffman  as 
general  attorney ;  that  appellant  has  reason  to  believe  that  said 
Hoffman  will  attempt  to  take  possession  of  files,  cases,  briefs, 
claims,  and  all  things  pertaining  to  said  office  of  general  attorney, 
and  deprive  the  appellant  by  fraud  of  the  honors,  emoluments, 
functions,  and  properties  of  said  office.  The  petition  recites  that 
the  salary  of  the  appellant  as  general  attorney  was  $6,000  per 
year,  payable  monthly,  together  with  all  necessary  traveling  and 
hotel  expenses.  It  is  alleged  that  the  appellant,  since  June, 
1917,  has  had  and  now  has  possession  of  the  files,  briefs,  argu- 
ments, cases,  claims,  and  all  matters  pertaining  to  the  office  of 
general  attorney  of  said  association,  and  has  enjoyed  the  digni- 
ties, honors,  and  emoluments,  and  has  possessed  the  powers  and 
functions  and  performed  the  duties  pertaining  to  said  office.    It 
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is  alleged  that  the  appellees  have  conspired  to  fraudulently  de- 
prive the  appellant  of  the  possession  of  said  office  and  all  the 
matters,  and  things  connected  therewith,  and  to  refuse  to  issue 
the  necessary  orders  for  the  payment  of  his  salary  and  expense 
account.  It  is  prayed  that  the  appellees  be  enjoined  from  inter- 
fering in  any  manner  with  the  properties  pertaining  to  said 
office,  and  from  failing  to  allow  the  proper  expense  account  of 
appellant;  and  that  the  appellee  Hoffman  be  restrained  from 
exercising  any  of  the  functions  of  the  office  of  general  attorney 
until  such  time  as  the  disputed  right  to  the  title  to  the  said  office 
of  general  attorney  shall  be  judicially  determined,  after  proper 
proceedings  in  due  course  of  law. 

Upon  presentation  to  one  of  the  judges  of  the  district  court, 
an  order  for  the  allowance  of  a  temporary  writ  of  injunction 
was  entered,  and,  bond  being  furnished,  as  provided  in  said 
order,  a  temporary  writ  of  injunction  was  duly  issued.  There- 
after, the  appellees  filed  their  motion  to  dissolve  said  temporary 
injunction  on  the  ground  that  the  court  had  no  authority  to  is- 
sue an  injunction  because  the  same  is  not  a  proper  remedy  under 
the  law,  and  that  the  appellant's  action  is  in  quo  warranto.  It 
is  also  alleged  in  said  motion  that  the  appellant's  right  of  action, 
if  any,  is  for  breach  of  his  contract  of  employment,  and  that  the 
appellant's  employment  was  terminated  prior  to  the  filing  of  the 
petition;  that  a  successor  to  the  appellant  had  been  appointed 
by  the  board  of  directors;  that  the  writ  of  injunction  was  is- 
sued in  violation  of  the  statute,  because  signed  by  a  judge  be- 
fore said  petition  was  filed  with  the  clerk  of  the  district  court, 
when  the  same  had  not  been  entered  upon  the  court  calendar  for 
the  term;  and  that  said  injunction  was  improperly  and  im- 
providently  issued.  Thereafter,  the  court  entered  an  order  sus- 
taining said  motion,  and  vacating  and  setting  aside  the  said 
temporary  writ  of  injunction.  From  said  order  this  appeal  is 
prosecuted  to  this  court ;  and,  on  application  to  the  chief  justice 
of  this  court,  a  restraining  order  was  issued,  restraining  the  ap- 
pellees, pending  this  appeal,  from  interfering  in  any  way  with 
the  appellant  in  his  conduct  and  possession  of  the  said  office  of 
general  attorney  of  the  Brotherhood  of  American  Yeomen,  pend- 
ing the  institution  of  judicial  proceeding  to  determine  the  dis- 
puted rights  to  said  office. 
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The  arguments  of  counsel  for  both  appellant  and  appellees 
have  taken  a  very  wide  range  in  the  presentation  of  this  appeal. 
As  we  view  it,  the  ultimate  question  for  our  consideration  is 
whether  or  not  the  appellant  was  entitled  to  a  temporary  writ 
of  injunction  restraining  the  appellees  from  interfering  with  his 
possession  of  the  oflSce  of  general  attorney  of  the  Brotherhood 
of  American  Yeomen,  until  the  title  and  right  to  said  ofSce 
should  be  determined  by  proper  judicial  proceedings.  There  has 
been,  as  yet,  no  trial  whatever  on  the  merits  of  the  matters  pre- 
sented in  the  appellant's  petition.  No  answer  has  yet  been  filed 
thereto,  and,  for  the  purpose  of  this  appeal,  we  must  assume  that 
all  of  the  matters  alleged  in  the  appellant's  petition  are  true. 
From  said  petition  it  appears  affirmatively  that  the  appellant 
was  the  duly  appointed  general  attorney  of  the  Brotherhood  of 
American  Yeomen.  Under  the  by-laws  of  said  association,  as 
pleaded,  he  was  a  supreme  officer  of  said  association.  It  is  the 
contention  of  the  appellees  that  the  appellant  was  merely  an 
employee  of  the  said  association  and  that  he  was  subject  to  dis- 
charge at  any  time  by  tho  board  of  directors.  The  petition, 
however,  controverts  this.  It  is  alleged,  and  for  the  purpose  of 
this  hearing  we  must  assume  it  to  be  true,  that  the  appellant 
was  one  of  the  supreme  officers  of  said  association,  and  was  ap- 
pointed for  a  term  of  four  years,  or  until  the  next  supreme  con- 
clave of  said  association,  in  June,  1921 ;  and  also  that  no  charges 
have  been  preferred  against  the  appellant,  and  no  hearing  has 
been  had  in  regard  to  his  removal  from  office. 

We  are  not  called  upon,  in  this  proceeding,  to  determine  the 
disputed  question  of  the  right  of  the  appellant  to  retain  the 
office  of  general  attorney  of  the  association.    We  hold  that,  mider 

the  allegations  of  the  petition,  the  appellant  was 
'  fraternal  bene-      an  officcr  of  the  said  association,  and  not  a  mere 
officer  (?r^or'      employee.    What  shall  be  determined  to  be  the 
emp  oyee  status  of  the  appellant  upon  a  final  hearing  and 

trial  of  the  cause  is  not  now  before  us.  The  allegations  of  his 
petition  are  sufficient  to  support  his  contention  that  he  was  at 
least  a  de  facto  officer  of  the  association,  and  not  a  mere  employee. 
He  is  seeking  by  this  action  to  maintain  himself  in  the  pos- 
session of  said  office  and  the  matters  and  things  necessarily  per- 
taining thereto  until  such  time  as,  by  proper  legal  proceedings, 
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it  may  be  determined  whether  or  not  he  is  legally  entitled  to 
retain  said  office. 

It  is  strenuously  urged  in  behalf  of  the  appellees  that  this 
cause  is  merely  an  action  to  determine  the  right  to  hold  a  cer- 
tain office,  as  between  two  contestants  therefor;  and  that  such 
an  action  can  only  be  maintained  by  proceeding  in  quo  war- 
ranto. Such,  however,  is  not  the  situation.  The  appellant  herein 
is  not  seeking  by  this  petition  to  have  a  court  of  equity  deter- 
mine the  ultimate  question  of  whether  the  appellant  or  the  ap- 
pellee Hoffman  is  entitled  to  the  possession  of  the  office  of  gen- 
eral attorney  of  the  association.  The  appellant  alleges  by  his 
petition  that  he  is  at  least  a  de  facto  officer  of  the  association,  in 
possession  of  its  property  as  such  officer,  and  charged  with  the 
duties  and  responsibilities  of  maintaining  said  office.  The  pe- 
tition charges  that  the  appellees,  by  fraud  and  conspiracy,  are 
seeking  to  oust  him  from  said  office,  and  are  claiming  that  an- 
other has  the  right  thereto.  He  is  only  asking  in  this  case  that 
the  injunctive  power  of  a  court  of  equity  be  exercised,  to  inter- 
pose between  him  and  the  contestants  and  maintain  the  status 
quo  until  the  legal  right  of  the  parties  to  the  possession  of  said 
office  shall  be  determined  by  proper  proceedings.  In  other 
words,  his  petition  charges  that  he  was  lawfully  placed  in  pos- 
session of  this  office  and  of  all  the  matters  and  things  pertaining 
thereto,  and  that  he  has  actually  taken  possession  of  the  office 
and  of  the  things  necessary  to  its  proper  conduct.  He  therefore 
IB  a  de  facto  officer,  in  possession  of  and  exercising  the  functions 
pertaining  to  the  office.  His  petition  alleges  that,  through 
fraud  and  conspiracy,  one  who  is  alleged  to  be  an  usurper  is 
seeking  to  wrest  his  office  and  its  appurtenances  from  his  pos- 
session. He  asks  a  court  of  equity  to  interfere,  and  to  protect 
him  in  the  possession  of  the  office  and  its  appurtenances  against 
what  he  charges  to  be  an  unlawful  and  fraudulent  attempt  to 
usurp  the  office,  until  such  time  as  it  shall  be  legally  deter- 
mined by  proper  proceedings  whether  he  or  the  other  person 
is  entitled,  under  the  rules  of  said  association  and  under  the 
laws  of  the  state,  to  the  possession  of  said  office. 

The  temporary  writ  of  injunction  which  was  dissolved  was 
issfued  for  this  purpose,  and  the  restraining  order  was  issued 
from  this  court  for  the  express  purpose  of  maintaining  the 
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stains  quo  until  the  respective  claims  to  said  oflSee  could  be  deter- 
mined in  a  proper  proceeding. 

That  a  court  of  equity  has  the  power,  upon  such  a  showing 
as  was  made  in  the  appellant's  petition,  to  restrain  an  alleged 
unwarranted  interference  with  an  oflSce  of  which  one  is  al- 
leged to  be  in  lawful  possession  cannot,  we  believe,  well  be  ques- 
tioned. It  must  be  remembered  that  the  writ  of  injunction 
sought  in  this  action  is  not  to  oust  one  person  from  an  ofSce 
and  place  another  therein,  nor  is  it  to  determine,  as  between  two 
claimants,  which  is  lawfully  entitled  to  the  possession.  It  is  a 
case  where  one  person,  alleged  to  have  been  lawfully  placed  in 
possession  of  an  office,  and  retaining  its  appurtenances,  resorts 
to  a  court  of  equity,  that  he  may  not  be,  as  he  claims,  unlawfully 
and  fraudulently  ousted  therefrom  by  one  claiming  the  right 
thereto,  until  the  rights  and  claims  of  said  parties  shall  be  ad- 
judicated in  a  proper  proceeding  and  before  a  proper  tribunal. 
The  appellant's  petition,  as  we  view  it,  brings  his  case  squarely 
within  the  weU-recognized  power  of  a  court  of  equity  in  cases  of 
this  kind. 

In  State  v.  Alexander,  107  Iowa  177,  we  said: 

' '  It  is  the  general  rule  that  courts  of  equity  have  no  juris- 
diction to  determine  the  respective  rights  of  claimants  to  a  public 
oflSce,  for  the  reason  that  the  remedy  at  law  is  adequate;  and 
it  is  also  the  general  rule  that  an  injunction  will  not  lie  to  re- 
strain a  person  acting  as  a  public  oflScer  from  exercising  the  func- 
tions pertaining  to  the  office  on  the  ground  that  he  is  not  en- 
titled to  the  office.     [Citing  cases.]" 

We  further  said: 

*  *  It  has  been  held  that  an  injunction  will  lie  in  favor  of  the 
incumbent  of  an  office,  to  protect  him  in  the  discharge  of  the 
duties  of  the  office  against  an  adverse  claimant,  until  the  latter 
shall  have  established  his  right  to  the  office  by  an  action  or  pro- 
ceeding at  law.  Guillotte  v.  Poincy,  41  La.  Ann.  333  (6  So. 
507) ;  Reemelin  v,  Moshy,  47  Ohio  St.  570  (26  N.  B.  717)  ; 
Armijo  v.  Baca,  3  N.  M.  (Gild.)  490  (6  Pac.  938)." 

We  apply  this  language  and  these  rules  to  the  instant  case. 
We  hold  that  an  injunction  will  lie  in  favor  of  the  incumbent  of 
an  office,  to  protect  him  in  the  discharge  of  the  duties  of  the 
office  against  an  adverse  claimant,  until  the  latter  shall  have  es- 
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tablished  the  right  to  the  office  by  an  action  or  proceeding  at 
law.  And  in  the  instant  case,  applying  this  rule,  the  appel- 
lant's petition  affirmatively  shows  that  he  is  the  incumbent  of  an 
office,  and  that  an  adverse  claim  is  made  thereto,  as  he  alleges, 
as  a  result  of  fraud  and  conspiracy.  Whether  this  be  true  or 
not,  he  has  a  right  to  an  injunction  to  protect  him  in  the  dis- 
charge of  the  duties  of  his  office,  against  an  adverse  claimant 
thereto,  until  the  said  claimant  shall  have  established  his  right 
to  the  office  by  an  action  or  proceeding  at  law. 

In  Schmidt  v.  Pritqhard,  135  Iowa  240,  we  said : 

'*It  is  the  general,  if  not  universal,  rule  that  a  court  of 
equit}"  has  no  power  or  jurisdiction  to  entertain  a  bill  for  the 
purpose  of  reviewing  a  corporation  election,  much  less  to  oust 
parties  in  possession  who  claim  to  have  been  elected.  But  where 
a  palpable  fraud  has  been  practiced  in  the  election,  and  usurp- 
ers are  about  to  take  possession  of  the  property,  in  violation  of 
all  justice,  courts  of  equity  will  sometimes  interfere  to  prevent 
them  from  doing  so.  People  v.  Railroad,  57  N.  Y.  161 ;  Perry  v. 
Co,,  93  Ala.  364  (9  So.  217) ;  New  England  Co.  v.  PhUlips,  141 
Mass.  535  (6  N.  E.  534) ;  Owen  v,  Whitaker,  20  N.  J.  Eq.  122; 
Johnston  v.  Jones,  23  N.  J.  Eq.  216;  Humboldt  v,  Stevens, 
34  Neb.  528  (52  N.  W.  568,  33  Am.  St.  Rep.  654).  The  rule 
seems  to  be  the  same  whether  the  officer  is  of  a  public  or  of  a 
private  corporation.    State  v,  Alexander,  107  Iowa  182." 

We  recognized  the  same  rule  in  Vette  v.  Byington,  132  Iowa 
487,  wherein  we  said : 

**It  has  been  held  that,  where  one  is  in  possession  of  an 
office,  either  de  jure  or  otherwise,  equity  will  restrain  interfer- 
ence with  the  exercise  of  the  duties  thereof.'' 

There  is  a  clear  distinction  in  the  authorities  between  the 
situation  where  an  officer  in  possession  of  an  office  is  seeking  by 
injunctive  process  to  restrain  interference  with  such  possession, 
and  the  case  where  one  out  of  office  is  seeking  by  injunction  to 
oust  an  incumbent  and  obtain  possession  for  himself.  In  the 
first  instance,  equity  will  interfere,  and  retain  the  possession  of 
the  incumbent  lawfully  in  possession  until  the  right  to  the  office 
has  been  determined  in  proper  proceeding.  In  the  latter  case, 
equity  will  not  interfere  at  the  instance  of  one  who  is  not  in  pos- 
session and  who  seeks,  by  injunctive  process,  to  establish  his 

Vol.  191  Ia.— 45 
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right  to  an  office  and  obtain  possession  thereof.  The  courts 
generally  recognize  the  rule  we  have  announced. 

In  Ekern  v.  McGovern,  154  Wis.  157  (142  N.  W.  595),  the 
Supreme  Court  of  Wisconsin  says: 

**It  may  be  safely  affirmed  that,  in  general,  an  officer  de 
facto  in  possession  is  entitled  to  equitable  interference  to  pre- 
vent forcible  disturbance  thereof  other  than  in  judicial  pro- 
ceedings." 

A  large  number  of  authorities  are  cited  in  support  of  the 
proposition.  School  Dist,  v.  Weise,  77  Minn.  167  (79  N.  W. 
668) ;  State  v,  Superior  Court,  17  Wash.  12  (48  Pac.  741,  61 
Am.  St.  893);  Parsons  v.  Durand,  150  Ind.  203  (49  N.  E. 
1047) ;  Hollar  v.  Cornett,  144  Ky.  420  (138  S.  W.  298)  ;  Steng- 
lein  V.  Saginaw  Ch\  Judge,  128  Mich.  440  (87  N.  W.  449)  ; 
Kucera  v.  Allen,  103  Neb.  221  (170  N.  W.  890) ;  Arnold  v.  HUts, 
52  Colo.  391  (121  Pac.  753) ;  Armijo  v.  Baca,  3  Gild.  (N.  M.) 
490  (6  Pac.  938) ;  Reemelin  v.  Moshy,  47  0.  St.  570  (26  N.  E. 
717) ;  Payntz  v.  Shackelford,  107  Ky.  546  (54  S.  W.  855) ;  Cal- 
laghan  v,  McOown,  (Tex.  Civ.  App.)  90  S.  W.  319;  Brady  v. 
Sweetland,  13  Kan.  41;  Landes  v.  Walls,  160  Ind.  216  (66  N.  E. 
679) ;  Uotchkiss  v.  Keck,  86  Neb.  322  (125  N.  W.  509)  ;  De 
Zavala  v.  Daicghters  of  R.  of  T.,  58  Tex.  Civ.  App.  19  (124  S. 
W.  160). 

In  2  High  on  Injunctions  (2d  Ed.),  Section  1315,  it  is  said: 

**  While  courts  of  equity  uniformly  refuse  to  interfere  by  the 
exercise  of  their  preventive  jurisdiction  to  determine  questions 
relating  to  the  title  to  office,  they  frequently  recognize  and  pro- 
tect the  possession  of  officers  de  faoto,  by  refusing  to  interfere 
with  their  possession  in  behalf  of  adverse  claimants,  or,  if  ne- 
cessary, by  protecting  such  possession  against  the  interference 
of  such  claimants.  •  *  •  And  the  granting  of  an  injunction  in 
such  case  in  no  manner  determines  the  question  of  title  in- 
volved, but  merely  goes  to  the  protection  of  the  present  incum- 
bents against  the  interference  of  claimants  out  of  possession, 
and  whose  title  is  not  yet  established. ' ' 

In  Guillotte  v.  Poincy,  41  La.  Ann.  333  (6  So.  507),  the 
Supreme  Court  of  Louisiana  quotes  with  approval  the  citation 
from  High  on  Injunctions  and  says: 

**This  doctrine  is  in  the  interest  of  social  peace  and  order, 
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and  conforms  to  the  object  and  policy  of  the  law  in  all  remedial 
provisions  for  the  settlement  of  disputed  rights,  which  always 
respect  and 'maintain  the  statiis  quo  until  the  controversy  shall 
be  settled  in  orderly  course  of  judicial  procedure." 

It  is  urged  by  the  appellees  that  an  action  in  equity,  aided 
by  injunction,  will  not  lie  to  try  title  to  an  office,  and  that  we 

3  Injunction-       ^^^®  ^^  declared.    We  are  cited  to  Cochran  v. 
directory  pro-       McCleary,  22   Iowa  75 :  District  Township  v. 

vision  \n  ra  en-  •''  '  ^ 

try  on  caiend»r.  Barrett y  47  lowa  110;  District  Township  v. 
Myles,  109  Iowa  541 ;  State  v.  Van  Beek,  87  Iowa  569 ;  Harvey 
V.  Kirton,  182  Iowa  973,  976. 

It  is  unnecessary  for  us  to  review  all  of  these  cases,  as  part 
of  our  earlier  decisions  were  considered  and  discussed  by  us 
in  the  case  of  Harvey  v.  Kirton,  supra.  We  have  announced 
the  proposition  that  a  court  of  equity  will  not  try  to  determine 
the  question  of  the  right  to  an  office,  as  between  two  claimants 
therefor.  A  plain,  speedy,  and  adequate  remedy  is  provided 
by  law,  and  that  remedy  must  be  resorted  to  and  that  method 
of  procedure  must  be  followed,  except  where  it  is  changed  by 
statute.  We  have  no  disposition  to  in  any  way  depart  from  this 
well-recognized  and  established  rule.  Applying  it  to  the  facts 
of  the  instant  case,  we  hold  that  a  court  of  equity  has  no  right 
to  determine  the  question  of  the  legal  right  to  the  office  of  gen- 
eral attorney  of  the  appellee  association.  There  is  a  plain, 
speedy,  and  adequate  remedy  at  law,  by  which  the  rights  of 
the  parties  can  and  must  be  determined.  But  in  so  holding,  it 
does  not  necessarily  follow  that  a  court  of  equity  cannot  grant 
the  remedy  of  injunction,  to  maintain  the  status  quo,  as  between 
two  such  adverse  claimants,  during  the  period  of  time  pending 
the  legal  determination  of  the  right  of  the  respective  parties 
to  the  office  in  question.  As  we  view  it,  that  is  all  that  the  tem- 
porary injunction  granted  in  this  case  attempts  to  do,  and  that 
is  the  limit  of  the  provisions  of  the  restraining  order  issued  by 
this  court.  Here  we  have  a  situation  where  no  trial  has  been 
held,  no  answer  has  been  filed,  and  we  must  take  the  allega- 
tions of  the  appellant's  petition  as  being  true.  It  appears  there- 
from that  the  appellant  was  the  duly  appointed  general  attorney 
of  the  appellee  association ;  that,  as  such  officer,  he  was  one  of 
the  supreme  officers  of  said  association;  that  he  has  in  his  pos- 
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session  and  under  his  control,  as  such  officer,  all  of  the  cases, 
files,  briefs,  and  other  matters  pertaining  to  such  office,  and  is 
charged  with  the  care  of  the  same.  The  petition  alleges,  and  for 
the  purpose  of  this  case  we  must  assume  it  to  be  true,  that  the 
appellees  have  unlawfully  and  fraudulently  entered  into  a  con- 
spiracy to  deprive  him  of  the  said  office  and  of  the  matters  in- 
trusted to  him  as  such  officer;  and  that  they  have  no  right  or 
authority  so  to  do.  He  prays,  not  that  a  court  of  equity  shall 
interfere,  and  determine  the  question  as  to  whether  he  or  the 
adverse  claimant  is  legally  entitled  to  the  office,  but  only  that 
he  may  be  retained  in  the  peaceable  possession  of  the  office, 
against  what  he  alleges  are  the  unlawful  and  fraudulent  claims 
of  an  usurper,  until  such  time  as  it  shall  be  legally  determined 
which  of  said  parties  is  legally  entitled  to  it.  A  court  of  equity 
will  not,  in  such  a  proceeding,  try  and  determine  the  ultimate 
and  final  question  as  to  which  of  said  parties,  under  the  rules  of 
said  association,  is  legally  entitled  to  hold  said  office.  The 
courts  of  law  are  open  for  the  determination  of  that  question, 
and  the  remedy  provided  by  quo  warranto  is  speedy,  adequate, 
and  complete.  But,  while  that  is  true,  a  court  of  equity  has 
the  undoubted  power,  upon  such  showing  as  is  made  in  the 
instant  case, — which  is  not  controverted,  and  which  must  be 
assumed  to  be  true, — to  exercise  its  power  by  injunction  to 
maintain  the  status  quo  until  there  shall  be  a  proper  determina- 
tion of  legal  rights. 

By  amendment  to  his  prayer,  the  appellant  asks  no  more 
than  this,  and  to  this  extent  the  appellant  was  entitled  to  in- 
junctive relief.  The  appellees'  motion  for  a  dissolution  of  the 
injunction  on  the  grounds  set  forth  in  said  motion  should  have 
been  overruled.  An  application  for  a  modification  of  the  terms 
of  the  injunction  as  originally  granted,  to  conform  strictly  to 
the  amended  prayer  of  the  appellant's  petition,  would  have  been 
proper ;  but  no  such  application  was  presented  to  the  lower  court. 

II.  It  is  urged  by  the  appellees  that  the  injunction  should 
have  been  dissolved  on  the  ground  that  the  petition  for  injunc- 
tion was  presented  to  the  judge  granting  the  same  during  term 
time,  and  that  the  order  allowing  the  temporary  injunction 
was  granted  by  the  judge  without  filing  the  petition  with  the 
clerk   and  entering  it  upon  the   court  calendar  of  the  term, 
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and  without  the  entry  upon  the  court  calendar  of  the  order 
granting  the  same. 

It  appears  from  the  abstract  that  the  order  for  the  tem- 
porary injunction  was  granted  by  the  judge  of  the  district  court 
of  Polk  County,  Iowa,  on  the  first  day  of  July,  1920.  It  ap- 
pears from  an  affidavit  that  the  May  term  of  said  district  court 
had  not  then  been  finally  adjourned.  We  take  it  from  the 
record  that  the  petition  for  injunction  was  presented  to  the 
judge  of  the  district  court  at  his  home,  and  at  a  time  when  court 
was  not  actually  in  session ;  that  the  petition  was  not  filed  in  the 
clerk 's  office  until  after  the  judge  had  entered  the  order  allowing 
the  issuance  of  the  writ;  and  that  the  order  was  not  entered 
upon  the  court  calendar  for  the  May  term. 

Code  Section  4359  provides: 

<<•  •  •  jjQj.  shall  any  temporary  writ  of  injunction  be  al- 
lowed by  any  judge  during  term  time,  except  the  petition 
therefor  shall  be  first  filed  with  the  clerk  and  entered  upon  the 
court  calendar  of  that  term,  and  the  order  allowing  the  same,  if 
granted,  shall  be  entered  therein.'* 

It  is  the  contention  of  the  appellees  that  this  provision  of 
the  statute  is  mandatory,  and  that  the  words  **term  time''  cover 
the  entire  period  from  the  convening  of  court  for  the  term  until 
its  final  adjournment  sine  di-e.  If  appellees'  contention  is  cor- 
rect, then,  if  the  district  court  should  adjourn  for  any  length  of. 
time  ** during  term  time,"  a  judge  could  not  issue  a  temporary 
writ  of  injunction,  except  the  petition  therefor  was  first  filed 
with  the  clerk  and  entered  upon  the  court  calendar,  and  the 
order  allowing  the  same,  if  granted,  should  also  be  entered  on 
the  court  calendar.  In, country  districts,  it  not  infrequently 
happens  that,  during  **term  time,"  the  trial  judge  adjourns 
the  court  for  several  days;  and  he  may  be  at  a  distant  point, 
holding  court,  or  otherwise  engaged  in  the  performance  of  his 
duties.  If  the  rule  contended  for  by  appellees  is  strictly  applied, 
before  a  temporary  injunction  could  be  granted,  no  matter  how 
great  the  emergency,  the  petition  would  have  to  be  first  filed 
with  the  clerk  and  entered  upon  the  court  calendar;  and  the 
order  allowing  the  same,  if  granted,  would  have  to  be  entered 
upon  the  court  calendar.  No  one  has  any  authority  to  make 
entries  on  the  court  calendar  except  the  court  or  the  judge 
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thereof,  and  a  strict  application  of  this  rule  would  require,  under 
the  situation  referred  to,  that  the  trial  judge  should  make  the 
entry  of  the  granting  of  the  writ  upon  the  court  calendar,  be- 
fore it  would  be  of  any  validity. 

We  have  heretofore  had  occasion  to  consider  what  consti- 
tutes ''term  time''  and  what  is  ''vacation"  of  the  court.  State 
V,  Van  Auken,  98  Iowa  674;  Marengo  Sav.  Bank  v.  Byington, 
135  Iowa  151 ;  Jones  v.  McCla^iighry,  169  Iowa  281.  In  Thomp- 
son V.  Benepe,  67  Iowa  IS,  we  had  under  consideration  a  case 
where  an  injunction  was  issued  under  the  statute  as  it  then 
stood.  In  that  case,  the  order  for  an  injunction  was  granted  by 
the  judge  during  the  period  of  term  time,  but  not  while  the 
court  was  actually  in  session.    We  said : 

"As  the  rights  of  the  defendants  are  precisely  the  same, 
whether  the  allowance  is  made  by  the  court  or  judge,  it  is  diflS- 
cult  to  see  how  they  were  in  any  respect  prejudiced,  if  the  al- 
lowance was  made  during  the  term  time,  or  while  the  court  was 
actually  in  session.  •  •  •  When  the  subject-matter  is  considered, 
as  well  as  the  usual  purposes  for  which  an  injunction  is  sought 
as  a  protection  against  wrong  or  the  invasion  of  legal  rights,  we 
think  the  word  'vacation,'  as  used  in  the  statute,  should  be  con- 
strued to  mean  such  time  as  the  court  is  not  actually  in  session." 

In  Jones  v.  McCtdughry,  supra,  we  also  discussed  the  ques- 
tion of  entries  in  the  judge's  or  court's  calendar.    We  said: 

' '  The  minutes  on  the  judge 's  calendar  form  no  part  of  the 
record,  and  do  not  constitute  a  judgment.  Traer  Bros.  v.  Whit- 
man, 56  Iowa  443 ;  Miller  v.  Wolf,  63  Iowa  233.  They  are  mere 
directions  to  the  clerk,  and  of  no  more  significance  than  if 
orally  made  to  him.  State  v.  Manley,  63  Iowa  344;  Ca^se  v. 
Plato,  54  Iowa  64 ;  Burroughs  v,  Ellis,  76  Iowa  640. ' ' 

It  is  a  not  infrequent  custom  for  the  judges  of  the  district 
courts  of  this  state  to  adjourn  the  court  for  certain  periods  of 
time.  During  such  intervals,  the  "term"  of  court  has  not 
finally  closed.  Court  is  not  in  session.  There  is  a  "vacation," 
but  "the  term"  has  not  been  finally  ended  by  an  adjournment 
sine  die.  Under  such  conditions  and  circumstances,  if  a  tem- 
porary writ  of  injunction  is  desired,  it  has  been  an  almost  uni- 
versal custom  among  the  judges  and  lawyers  of  this  state  that  the 
application  should  be  presented  to  a  district  judge,  and  the 
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order  for  the  issuance  of  a  writ  of  temporary  injunction  in- 
dorsed thereon.  To  require  that,  under  such  conditions,  the 
judge  would  be  compelled  to  journey  to  the  county  seat,  and 
enter  an  order  on  the  court  calendar  of  the  granting  of  the  writ, 
merely  because  **the  term"  had  not  been  finally  adjourned, 
was  never  intended  by  the  legislature  in  the  enactment  of  the 
statute.  We  hold  the  statute  to  be  directory  only,  and  not  man- 
datory. 

No  other  matters  presented  require  our  consideration.  It 
follows  that  the  order  of  the  district  court  dissolving  the  in- 
junction granted  in  this  cause  must  be  reversed,  and  the  cause 
remanded  to  the  district  court  for  such  further  proceedings,  if 
any,  as  to  the  parties  may  seem  advisable,  and  as  may  be  in  ac- 
cordance with  this  opinion. — Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
De  Graff,  J.,  takes  no  part. 


W.  H.  Sutherland  et  al.,  Appellants,  v.  Blanche  Green  et  al.. 

Appellees. 

WILLS:  Bemainder — ^Vested  (?)  or  Contingent  (?).  A  devise  of  a  life 
estate,  with  proviso  that  **from  and  immediately  after  the  death'' 
of  the  life  tenant,  the  remainder  shall  pass  to  the  '* surviving** 
children  of  the  life  tenant,  creates  a  contingent  remainder. 

Appeal  from  Adair  District  Court. — Lorin  N.   Hays,  Judge. 

May  16,  1921. 

This  is,  in  form,  a  suit  in  partition  of  real  estate.  The  de- 
fendants denied  the  interest  of  the  plaintiffs  in  such  real  estate. 
This  issue  was  made  by  a  demurrer  to  the  petition.  The  demur- 
rer was  sustained  and  the  petition  dismissed.  The  plaintiffs 
appeal. — Affirmed, 

John  McLennan,  for  appellants. 

Willard  L,  King  and  Joseph  7.  Brody,  for  appellees. 

Evans,  C.  J. — The  real  controversy  is  over  the  construction 
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of  Clause  3  of  the  will  of  one  E.  B.  Green,  which  was  as  follows : 
*' Third.  I  give,  devise  and  bequeath  all  my  real  estate  of 
whatsoever  kind  to  my  wife,  Charlotte  Green,  to  be  used  and 
enjoyed  by  her  during  the  term  of  her  natural  life,  and  from 
and  immediately  after  her  decease,  I  give  and  devise  the  same 
to  the  surviving  children  of  my  said  wife,  Charlotte  Green 
share  and  share  alike,  to  them,  their  heirs  and  assigns  forever. ' ' 
Charlotte  Green  survived  E.  B.  Green  as  his  widow.  At 
the  time  of  the  death  of  E.  B.  Green,  Charlotte  Green  was  the 
mother  of  five  children,  some  of  which  were  the  children  of 
Green  and  others  were  her  children  by  a  former  marriage.  One 
of  her  children  was  Mable  Green  Sutherland,  who  survived  the 
testator,  but  predeceased  the  widow,  Charlotte.  If  she  had  sur- 
vived her  motlier,  she  would,  without  question,  have  taken  one 
fifth  of  the  estate  at  her  mother's  decease.  She  left  surviving 
her  her  husband  and  one  child,  who  are  the  plaintiffs  herein. 
The  question  presented  is  whether  the  remainder  devised  to  her 
by  Item  3  of  the  will  was  a  vested  remainder  or  a  contingent  one. 
It  will  be  noted  that  the  remainder  was  devised,  not  to  the  sur- 
viving children  of  the  testator,  but  to  the  surviving  children  of 
the  life  tenant,  and  was  so  devised  to  them  as  a  class.  If  this 
provision  was  intended  to  describe  the  class  as  those  children 
of  the  mother  which  should  survive  the  testator,  then  the  re- 
mainder was  vested.  On  the  other  hand,  if  its  effect  was  to 
describe  the  children  of  the  life  tenant  who  should  survive  her, 
then  the  remainder  was  contingent.  We  see  no  escape  from  the 
latter  construction.  Upon  such  construction,  it  follows  from  our 
previous  decisions  that  a  contingent  remainder  was  devised. 
BirdsaU  v.  Birdsall  (1912),  157  Iowa  363;  Baker  v,  Hibbs 
(1914),  167  Iowa  174;  Horner  v.  Haase  (1916),  177  Iowa  115; 
McCIain  v.  Capper  (1896),  98  Iowa  145;  Olsen  v,  Youngerman 
1907),  136  Iowa  404;  Fulton  v.  Fulton  (1917),  179  Iowa  948. 
The  question  has  been  discussed  at '  considerable  length  in  sev- 
eral of  the  cited  cases,  and  we  can  serve  no  useful  purpose  in 
repeating  such  discussion  now.  Sufficient  to  say  that  the  cited 
eases  are  controlling  of  the  present  one.  The  judgment  below 
must,  therefore,  be — Affirmed. 

Preston,  Stevens,  and  De  Graff,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  John  D.  Bower,  Appellant. 

QRAND  JTTBY:    Presence  of  Unauthorized  Person.    An  indietmeut  must 

1  be  set  aside  when  it  is  made  to  appear  that  a  witness,  after  the 
ejose  of  his  testimony,  remained  in  the  grand  jury  room  during  the 
further  hearing  on  the  matter  under  investigation. 

CRIMINAL  LAW:     Instructions  in  re  Failure  to  Testify.     It  is  not 

2  error  for  the  court,  on  its  own  motion,  to  instruct  the  jury  as  to  the 
effect  of  defendant's  failure  to  testify. 

Appeal  from  Cherokee  District  Court. — C.  C.  Bradley,  Judge. 

June  21,  1921. 

Defendant  was  indicted  for  the  crime  of  keepyig  a  gam- 
bling house,  and,  before  plea  was  entered,  moved  to  set  aside 
the  indictment,  for  the  reason  that  certain  persons  were  pres- 
ent before  the  grand  jury  during  the  investigation  of  the  cause, 
in  violation  of  Section  5319  of  the  Code.  Motion  was  overruled, 
and  cause  proceeded  to  trial.  Verdict  of  jury  finding  defend- 
ant guilty,  and  judgment  entered  thereon.  Defendant  appeals. 
— Reversed. 

William  Mulvaney,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  B.  J.  Flick,  Assistant 
Attorney  General,  and  Lew  McDonald,  County  Attorney,  for 
appellee. 

De  Graff,  J. — The  grand  jury  of  Cherokee  County,  Iowa, 
on  the  3d  day  of  January,  1919,  returned  an  indictment  charg- 
ing the  defendant  with  the  crime  of  keeping  a  gambling  house. 
1.  Grand  jttbt:      Before  a  plea  was  entered  by  the  defendant, 
presence  of  un   there  was  filed  in  said  cause  a  motion  to  set 

authorized   per- 

■o»-  aside  the  indictment,  for  the  reason  that,  during 

the  investigation  by  the  grand  jury,  and  while  witnesses  were 
being  examined  with  reference  to  this  cause,  **  other  persons 
were  present  before  the  grand  jury  who  were  not  members 
thereof,  and  were  such  persons  that  were  neither  required  nor 
permitted  by  law  to  be  present  during  said  investigation.  *' 
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Defendant's  motion  was  supported  by  aflSdavits  which  dis- 
close that  one  Walter  Christian,  who  apparently  was  the  prose- 
cuting witness  in  said  cause,  was  voluntarily  present  during  all 
of  the  examination  of  witness  Jesse  D.  Wayman;  that,  during 
the  examination  of  the  witness  Ed.  Ulstad,  the  said  Walter 
Christian  was  present,  and  also  Fred  Leeds  and  John  N.  Hill, 
Jr. ;  that,  while  the  witness  Ulstad  was  giving  his  testimony  be- 
fore the  grand  jury  under  oath,  the  examination  was  conducted 
by  the  county  attorney,  and  when  said  witness  was  asked  a  ques- 
tion, the  county  attorney  would  turn  to  the  said  Walter  Chris- 
tian and  ask,  **How  about  that,  Walter?''  and  also  turn  to  the 
said  Fred  Leeds  and  ask  the  same  question ;  that  the  three  wit- 
nesses aforesaid  were  present  with  the  grand  jury  during  the  en- 
tire examination  of  the  witness  Ulstad,  and  remained  there  until 
said  witness  left  the  grand  jury  room. 

The  motion  to  set  aside  the  indictment  upon  the  ground 
stated  was  overruled  by  the  court,  and  the  cause  proceeded  to 
trial.  Defendant  renewed  his  objections  upon  the  introduction 
of  the  testimony,  and  also  in  his  motion  in  arrest  of  judgment 
and  to  set  aside  the  verdict. 

I.     Section  5319  of  the  Code  provides: 

**The  motion  to  set  aside  the  indictment  can  be  made,  be- 
fore a  plea  is  entered  by  the  defendant,  on  one  or  more  of  the 
following  grounds,  and  must  be  sustained:     •     •     • 

**4.  *  *  *  When  any  person  other  than  the  grand 
jurors  was  present  before  the  grand  jury  during  the  investiga- 
tion of  the  charge,  except  as  required  or  permitted  by  law." 

It  is  disclosed  by  the  record  that  all  of  the  persons  referred 
to  in  the  affidavits  filed  in  support  of  defendant's  motion  were 
under  subpoena  to  appear  before  the  said  grand  jury,  and  did 
appear  in  answer  to  the  summons  issued.  It  is  also  shown  that 
these  witnesses  remained  in  the  grand  jury  room  on  their  own 
solicitation,  while  the  grand  jury  was  conducting  the  investiga- 
tion in  this  cause.  Christian  was  the  prosecuting  witness,  and 
had  previously  requested  the  county  attorney  to  file  information 
against  defendant  and  to  raid  the  place  conducted  by  defendant 
Bower.    Christian,  on  cross-examination,  testified: 

**When  they  (the  grand  jury)  got  through  with  me,  I  just 
stayed  in  there  at  my  own  request.    Q.    To  referee  the  game? 
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A.  Well,  maybe  so.  Q.  You  stayed  in  there  after  he  [Mr. 
Hill]  was  examined,  and  the  matter  about  which  this  witness 
testified  was  referred  to  you  by  the  county  attorney?  A.  I 
believe  on  a  couple  of  occasions.  Q.  For  instance,  after  he 
would  ask  the  witness  something,  he  would  turn  to  you  and 
say,  *How  about  that,  Walter?'  A.  I  believe  a  couple  of  times, 
something  like  that.  It  was  while  this  case  was  being  investi- 
gated before  the  grand  jury,  and  while  the  grand  jury  was 
hearing  testimony. ' ' 

Not  only  the  ethics  of  the  case,  but  the  mandate  of  the 
statute,  required  the  exclusion  of  all  persons  during  the  investi- 
gation of  the  charge  against  the  defendant,  except  such  as  were 
required  or  permitted  by  law ;  and  it  may  not  be  said  that  these 
persons  who  were  present  during  the  investigation  and  after 
their  testimony  had  been  given  were  either  required  or  per- 
mitted to  be  in  attendance.  It  is  the  duty  of  the  county  attor- 
ney to  attend  upon  the  sessions  of  the  grand  jury  when  required 
by  that  body  (Code  Section  307),  but  there  is  no  warrant  for 
his  appearance  when  disqualified  by  reason  of  his  having  been 
attorney  for  the  person  under  investigation  in  respect  to  the 
matter  being  investigated.    State  v.  Rocker,  130  Iowa  239. 

The  trial  judge  is  a  person  within  the  prohibition  of  the 
statute,  who  may  not  be  present  during  an  investigation  by  the 
grand  jury  of  the  county  of  his  jurisdiction.  State  v.  Will, 
97  Iowa  58. 

The  grand  jury  is  a  secret  inquisitorial  body.  The  oath 
administered  to  every  witness  called  before  it  imposes  an  obli- 
gation never  to  reveal  and  always  to  conceal  all  matters  to  which 
the  attention  of  said  witness  may  be  called  during  his  examina- 
tion. It  is  quite  apparent  that  to  permit  three  witnesses  or 
any  number  of  witnesses  to  remain  in  the  grand  jury  room 
during  the  investigation  of  a  cause  would  eliminate  all  secrecy, 
would  convert  a  strictly  private  hearing  into  a  public  investi- 
gation, and,  in  the  instant  case,  would  permit  the  prosecuting 
witness  to  dominate  the  hearing  and  make  all  the  testimony 
conform  to  his  version  of  the  affair.  This  would  be  very  preju- 
dicial to  the  rights  of  the  defendant,  in  the  event  that  an 
indictment  was  returned.  Through  such  means,  the  grand 
jury  system  would  lose  its  historical  significance  as  an  inquisi- 
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torial  body,  and  the  ancient  landmarks  which  give  to  that  body 
its  present  constitution  and  functions  would  be  destroyed. 

The  trial  court  was  in  error  in  overruling  defendant's  mo- 
tion to  set  aside  the  instant  indictment,  and  the  cause  must 
necessarily  be  remanded  for  such  further  action  as  may  be 
proper  and  necessary  in  the  premises. 

II.     One  other  proposition  is  argued  by  appellant  which 
we  feel  should  receive  brief  mention.     Paragraph  6  of  the  in- 
structions of  the  trial  court  reads  as  follows: 
2.  Criminal  law:  ** Under  our  Statute,  the  defendant  has  the 

re^fSiuirto  *"     ^^^*^*  ^^  testify  in  his  own  behalf  or  not,  as  he 
testify.  may  elect;  and  if  he  declines  to  so  testify,  it 

shall  not  be  considered  against  him;  and  in  this  case  you  are 
instructed  that  you  must  not  give  any  thought  to  the  fact  that 
the  defendant  did  not  testify  in  his  own  behalf.'' 

Section  5484  of  the  Code  provides  that  the  attorney  or  at- 
torneys for  the  State  shall  not  refer,  during  the  trial,  to  the 
fact  that  the  defendant  did  not  testify  in  his  own  behalf;  and, 
''should  they  do  so,  such  attorney  or  attorneys  will  be  guilty 
of  a  misdemeanor,  and  defendant  shall  for  that  cause  alone  be 
entitled  to  a  new  trial. ' ' 

This  statute  requires  no  comment,  as  its  provisions  are 
absolute.    State  v.  Baldoser,  88  Iowa  55. 

It  is  contended  by  appellant  that  it  is  clearly  implied  that 
the  attention  of  the  jury  shall  not  be  called  by  the  court  to  the 
fact  that  the  defendant  failed  to  testify  on  his  own  behalf,  as 
it  is  contrary  to  the  spirit  and  policy  of  our  law. 

This  court  has  heretofore  held  that  it  is  not  reversible 
error  for  the  court  to  instruct  the  jury  with  reference  to  the 
fact  that  the  defendant  has  the  right  to  testify  in  his  own  be- 
half, and  that  his  failure  to  testify  should  not  be  construed 
against  him.  This  is  predicated  on  the  theory  that  such  an  in- 
struction is  in  the  interest  of  the  defendant,  and  cannot  be  pre- 
sumed to  have  been  prejudicial  to  him.  State  v.  Weems,  96 
Iowa  426. 

For  the  reason  stated,  this  cause  is — Reversed  and  re- 
manded. 

Evans,  C  J.,  Weaver  and  Preston,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  J.  W.  Broderick,  Appellant. 

CRIMINAL  IiAW:  Acquittal  of  Burglary  no  Bar  to  Charge  of  Becelv- 
lug  Stolen  Property.  An  acquittal  of  a  charge  of  breaking  and  en- 
tering a  building  is  no  bar  to  a  prosecution  for  feloniously  receiving 
property  stolen  from  said  building  by  means  of  breaking  and  enter- 
ing. 

Appeal  from  Woodhiiry  District  Court. — C.  C.  Hamilton, 

Judge. 

June  21,  1921. 

Verdict  of  jury  finding  defendant  guilty  of  the  crime  of 
receiving  stolen  property.  Defendant  entered  a  special  plea 
of  former  jeopardy,  by  virtue  of  an  acquittal  on  an  indictment 
charging  breaking  and  entering,  based  on  the  same  transaction. 
From  the  ruling  of  the  court  on  the  special  plea  and  the  judg- 
ment entered  on  the  verdict,  defendant  appeals. — Affirmed. 

T,  P.  Cleary  and  C.  B.  Jones,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  Bruce  J.  Flick,  Assistant 
Attorney  General,  and  0.  T.  Naglestad,  County  Attorney,  for 
appellee. 

De  Graff,  J. — Former  jeopardy  is  an  ancient  and  vener- 
able plea,  and  is  embodied  in  the  fundamentals  of  the  common 
law.  Coke  expressed  it,  '^Nenio  debet  bis  puniri  pro  uno  de- 
licto.''  Modern  constitutions  and  statutes  declare  it,  *'No  per- 
son shall,  after  acquittal,  be  tried  for  the  same  offense,*'  and  **A 
conviction  or  acquittal  by  a  judgment  upon  a  verdict  shall  bar 
another  prosecution  for  the  same  offense.''  Constitution  of 
Iowa,  Article  1,  Section  12 ;  Section  5339,  Code  of  Iowa. 

A  court  should  so  apply  this  guaranty  as  to  protect  the 
citizen  from  vexatious  criminal  procedure,  and  at  the  same  time 
not  defeat  the  primary  purpose  of  our  penal  law,  which,  apart 
from  its  reformatory  aspect,  has  in  view  the  twofold  aim  of  pro- 
tecting society  and  deterring  criminal  acts. 
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crime  first  enumerated  whs  held  no  bar  to  a  prosecution  for  that 
coupled  with  it,  although  both  were  involved  in  the  same  act  or 
transaction:  Robbery  and  burglary,  Copenhaven  v.  State,  15 
Ga.  264;  burglary  and  receiving  stolen  goods  (statutory),  Allen 
V.  State,  76  Tex.  Cr.  416;  burglary  with  intent  to  steal  and  re- 
ceiving stolen  goods,  Pat  v.  State,  116  Ga.  92,  Cammonwealth  v, 
Bragg,  104  Ky.  306 ;  larceny  and  receiving  stolen  goods,  Foster 
V.  State,  39  Ala.  229,  People  v.  Disperati,  11  Cal.  App.  469  (105 
Pac.  617),  State  v.  Fink,  186  Mo.  50. 

The  judgment  of  the  trial  court  entered  on  the  verdict  is — 
Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  James  Davis,  Appellant. 

HOMICIDE:    Accessory — ^Competency  of  Testimony.    On  an  indictment 

1  for  the  murder  of  a  police  officer,  the  element  of  '*  aiding  and 
abetting"  may  be  shown  by  testimony  tending  to  establish  that 
the  parties  in  question: 

(1)  Were  police  characters; 

(2)  Were  heavily  armed; 

(3)  Were  together  immediately  i^rior  to  and  at  the  time  of  the 
shooting; 

(4)  Knew  the  police  officers; 

(5)  Knew  that  the  police  were  seeking  to  effect  their  arrest; 
and 

(6)  Were  apparently  working  with  an   understanding  jointly 
to  resist  such  arrest. 

CRIMINAL  IiAW:     Instructions  in  re  Aiding  and  Abetting.     Instruc- 

2  tions  reviewed,  and  held  all-sufficient  in  stating  the  circumstances 
under  which  defendant  would,  and  those  under  which  he  would  not, 
be  an  accessory  before  the  fact. 

CRIMINAL  LAW:    Continuance — ^Absence  of  Counsel.    Denial  of  a  con- 

3  tinuance  on  the  ground  of  absence  of  counsel  will  not  constitute  re- 
versible error  when  the  absent  counsel  appears  during  the  trial  and 
the  defendant  is  otherwise  defended  by  able  counsel  who  is  familiar 
with  the  case. 

Appeal  from  Monona  District  Court. — George  Jepson,  Judge. 
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June  21,  1921. 

Defendant  was  indicted  by  the  grand  jury  of  Woodbury 
County  for  murder  in  the  first  degree.  A  change  of  venue  was 
taken  to  Monona  County,  and  upon  trial  he  was  found  guilty 
by  the  jury  of  murder  in  the  second  degree.  He  was  sentenced 
to  imprisonment  for  life,  and  appeals. — Affirmed, 

E.  G.  Smith  and  D.  G,  Mullan,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  B,  J,  Flick,  Assistant 
Attorney  General,  0.  T.  Naglestad,  and  J.  A.  Prichard,  for  ap- 
pellee. 

Preston,  J. — 1.     In  the  early  morning  of  July  22,  1919, 
Policemen  Britton,  Farley,  Haggerty,  and  Shannon  went  to  the 
car  barn  restaurant  in  Sioux   City,  to  arrest  this  defendant, 
1.  Homicide:  ac-     ''Red"  Burzett,  and  *'Tex"  Maynard.     Upon 
potency' 0^^811-   Giitering    the    place,    the    officers    commanded, 
™ony.  *  *  hands  up, ' '  and  immediately  the  three,  or  some 

of  them,  began  shooting  at  the  officers,  who  returned  the  fire, 
and  the  room  became  filled  with  smoke.  AU  the  shots  were 
fired  in  a  very  short  time.  One  witness  says  that  it  continued 
not  more  than  10  seconds,  all  of  it.  Burzett,  in  the  course  of 
the  shooting,  fell  to  the  floor,  and  Maynard  fell  off  the  stool. 
Davis  was  still  sitting  on  the  stool,  but  said  he  was  shot.  Officer 
Parley  took  from  Davis  the  gun  that  w^as  inside  his  shirt.  Of- 
ficer Britton  was  killed,  and  defendant  was  charged  with  his 
murder.  Burzett  was  fatally  wounded,  and  died  without  re- 
gaining consciousness.  Maynard  was  shot  several  times,  and  is 
now  under  sentence  to  the  penitentiary.  Defendant  Davis  was 
also  wounded  at  least  twice.  The  defendant  and  the  other  two, 
among  them,  had  four  pistols.  They  were  not  all  of  the  same 
caliber.  Four  shots  took  effect  in  the  body  of  Britton,  two  of 
them  going  through  his  hand.  The  other  two  bullets  were  ex- 
tracted from  his  body  and  used  in  evidence.  These  two  were 
.38-ealiber.  The  evidence  tends  to  show  that  the  shooting  be- 
gan instantly  after  the  command  to  put  up  their  hands.  Tw-o 
witnesses  testify  that  this  defendant  fired  the  first  two  shots. 

Vol.  191  Ia.— 46 
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These  witnesses  so  testify,  and  it  is  not  denied,  but  defendant 
introduced  impeaching  testimony  as  to  contradictory  statements 
by  them.  Notwithstanding  their  impeachment,  the  weight  of 
their  testimony  was  for  the  jury.  State  v.  Carpenter,  124 
Iowa  5. 

The  defendant  did  not  testify  as  a  witness.  Maynard  tes- 
tifies that  he  has  gone  under  a  good  many  different  names; 
that  he  did  not' fire  any  shots.  If  this  is  true,  then  the  shooting 
at  the  oflBcers  was  by  Burzett  or  by  this  defendant,  or  by  both. 
Because  of  the  smoke  and  confusion  and  the  size  of  the  guns, 
it  is  not  claimed  by  the  State  that  it  has  definitely  shown  that 
defendant  actually  fired  the  shot  or  shots  which  killed  Britton. 
Its  claim  is  that  this  defendant  was  an  accessory,  present,  aiding 
and  abetting  the  others.  The  evidence  shows  that  there  were 
four  guns,  either  taken  from  the  persons  or  picked  up  from  the 
floor,  which  were  claimed  to  be  the  property  of  Davis,  Maynard, 
or  Burzett.  The  evidence  tends  to  show  that  Burzett  fired  three 
shots  at  Britton  from  a  .38-caliber  Colt's  revolver.  After  the 
shooting,  a  .38  Colt's  revolver,  fully  loaded,  was  taken  from  the 
person  of  defendant  by  the  officers.  A  .32-20  gun  was  picked  up, 
in  which  were  two  exploded  shells.  The  other  two  guns  were 
found  to  be  fully  loaded,  after  the  shooting.  Considering  the 
number  of  shots  fired  at  the  officers,  it  is  apparent  that  some 
of  the  four  guns,  probably  all  the  .38 's,  were  reloaded;  or  the 
guns  could  have  been  exchanged  by  the  three,  or  some  of  them, 
to  shield  themselves  from  conviction.  In  the  smoke  and  con- 
fusion, this  could  have  been  readily  done.  The  defendant  may 
have  thrown  the  .32-20  on  the  floor  and  picked  up  a  .38,  or 
taken  it  from  the  others,  or  he  may  have  had  a  .38  and  the  .32-20. 
It  is  not  very  material  in  this  case  who  actually  fired  the  shot 
or  shots  that  killed  Britton,  if  this  defendant  was  an  accessory, 
aiding  and  abetting  the  person  or  persons  who  did  fire  the  fatal 
shots.  Davis  and  his  two  associates  were  police  characters. 
Davis  had  been  acquainted  with  Officer  Britton  several  years, 
and  knew  he  was  an  officer.  According  to  the  record,  Davis 
knew,  at  the  time  of  the  shooting,  that  he  was  being  sought  by 
the  police,  and  was  personally  acquainted  with  Farley  also. 
Farley  was  another  member  of  the  police  force,  and  with  Britton 
at  the  time  of  the  attempted  arrest. 
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The  police  testify  that,  on  the  morning  of  the  shooting, 
information  was  conveyed  to  them  in  reference  to  the  presence 
of  Burzett  and  his  gang  in  the  city ;  that  Burzett  and  his  asso- 
ciates knew  that  the  police  department  was  looking  for  them; 
that  Siglin,  who  was  a  member  of  the  Burzett  gang,  had  been 
arrested,  about  1  o'clock  that  morning,  some  hours  before  the 
shooting;  that  the  officers  were  looking  for  the  others,  Davis, 
Maynard,  Burzett,  Convey,  and  McLain ;  that  Mr.  Shannon,  the 
police  captain,  called  one  of  the  police  and  said  that  Davis  and 
two  others  had  just  been  to  Mandel's  garage,  and  that  they 
were  going  to  the  street  car  bam  for  breakfast;  that  the  four 
then  went  to  the  restaurant.  The  shooting  occurred  about  5 :30 
o'clock  in  the  morning. 

It  appears  from  the  evidence  that,  between  1  and  2  o'clock 
in  the  morning,  and,  as  we  understand  it,  after  Siglin  had  been 
arrested,  the  defendant  Davis  called  a  taxi,  and  was  driven  by 
witness  Cabeny  to  Seventh  Street,  on  the  east  side,  where  Davis 
left  the  taxi,  which  returned  to  the  city ;  that,  in  10  or  15  min- 
utes, there  was  a  call  from  the  place  on  Seventh  Street  where 
Cabeny  had  left  Davis,  and,  on  the  return  of  the  taxi  there, 
Davis,  Maynard,  and  Burzett  entered  the  taxi,  and  were  driven 
back  to  the  west  side,  and  stopped  at  Mandel's  garage;  that  this 
was  between  3  and  4  o'clock.  At  that  time  there  was  a  shotgun 
in  the  party,  and  the  witness  thought  they  had  a  grip  with  them. 
The  taxi  was  driven  away  from  Mandel's,  and  in  a  few  minutes, 
Ma3mard,  Davis,  and  Burzett  drove  back  to  the  garage  in  a  Ford 
touring  car,  Davis  driving  the  machine.  At  that  time,  McLeod 
was  at  the  Mandel  garage,  and  the  3  men  had  4  guns.  One  of 
them  carried  two,  but  witness  did  not  know  which  one.  The 
guns  were  shoved  down  in  the  trousers,  and  the  handles  in  plain 
view.  Tex  Maynard  carried  a  shotgun  over  his  shoulder.  They 
bought  one  tube,  a  casing,  gasoline,  and  oil;  paid  for  them, 
and  drove  away. 

**In  10  or  15  minutes  they  came  back  again,  and  said  one 
of  their  bearings  was  burned  out,  and  wanted  to  know  if  we 
had  any  to  sell.  They  wanted  to  buy  a  wheel.  Just  then,  they 
spied  a  truck  across  the  street,  and  went  over  and  took  a  wheel 
oft  that  truck.  Burzett  took  it  off.  One  put  it  on,  and  the  other 
stood  guard.    The  truck  belonged  to  Willard  Storage  Company. 
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Davis  or  the  other  men  did  not  offer  to  pay  for  the  wheel  that 
they  took  off  that  car.  We  put  tlie  wheel  on  their  car  peaceably ; 
we  saw  that  the  men  were  well  armed,  and  did  not  want  any  dis- 
turbance around  the  garage.  An  ambulance  drove  by,  and  one 
of  the  men  said  they  would  be  riding  in  it  some  day,  and  Bur- 
zett  said,  *If  they  ever  get  me,  they  are  going  to  get  me  on  the 
run.'  That  was  the  last  time  they  were  at  the  garage.  It  was 
five  o'clock.  Heard  one  of  them  say  they  were  going  to  the  car 
barn  to  get  something  to  eat.  Davis  drove  the  car  when  they 
left.  As  soon  as  they  were  out  of  sight,  I  jumped  into  my  car 
and  drove  to  the  police  station  and  notified  my  father,  who  is 
on  the  police  force,  and  he  called  captain  of  police.  Shannon." 
Without  going  into  further  detail,  such  is  the  general  situ- 
ation, as  the  jury  could  have  found  from  the  evidence.  It  is 
said  by  appellant  that  there  is  no  evidence  to  show  that  this 
defendant  aided  or  abetted  the  other  two  men,  or  either  of  them, 
and  that,  therefore,  the  verdict  is  not  sustained  by  the  evidence ; 
but  we  think  the  evidence  is  abundant.  The  association  of  the 
defendant  with  the  other  two  for  three  or  four  hours  immedi- 
ately preceding  the  shooting,  and  leading  up  to  the  shooting, 
is  shown,  and  the  circumstances  at  the  time  of  the  shooting 
show,  and  the  jury  could  have  so  found,  that  the  defendant  was 
aiding  and  abetting  the  others.  We  have  three  or  more  des- 
perate men,  heavily  armed,  of  whom  the  defendant  was  one.  As 
the  officers  put  it,  they  were  members  of  the  **Red''  Burzett 
gang.  They  knew  that  the  police  were  on  the  lookout  for  them 
to  arrest  them.  They  knew,  or  at  least  defendant  Davis  knew, 
Britton  and  one  of  the  other  policemen  personally,  and  knew 
that  they  were  officers.  When  the  police  appeared  in  the  restau- 
rant, the  three  men  were  evidently  determined  to  resist  arrest, 
and  to  take  the  life  of  the  officers  if  it  was  necessary.  The  jury 
could  have  found  from  the  evidence  that  this  defendant  was  the 
first  to  shoot  at  the  officers,  and  that  he  did  so,  as  one  of  the 
witnesses  put  it,  as  soon  as  the  words  were  out  of  the  officer's 
mouth,  commanding  them  to  put  up  their  hands.  The  other 
two,  or  at  least  one  of  them,  began  shooting,  and  in  a  few  sec- 
onds it  was  all  over,  and  one  of  the  officers  was  dead.  If  this 
is  not  enough  to  show  that  the  defendant  incited,  encouraged, 
or  assisted,  supported,  aided,  and  alietted  the  person  or  persons 
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who  actually  fired  the  shot,  then  it  seems  to  us  it  would  be  dif- 
ficult to  prove  in  any  case  that  one  was  an  aider  and  abettor. 

**The  words  *aid'  and  'abet'  ♦  *  *  comprehend  all 
assistance  rendered  by  acts  or  words  of  encouragement  or  sup- 
port, or  presence,  actual  or  constructive,  to  render  assistance, 
should  it  become  necessary.  •  •  •  Not  only  actual  assist- 
ance, the  supplementing  of  another's  efforts,  but  also  presence, 
for  the  purpose  of  such  actual  assistance  as  the  circumstances 
may  demand  or  admit  of,  and  the  incitement  and  encouragement 
which  the  fact  of  such  presence  for  such  purposes  naturally 
imparts  or  implies."    2  Corpus  Juris  1023,  Note  11. 

The  case  is  stronger  in  its  facts  than  State  v.  Reashy,  100 
Iowa  231,  236;  State  v.  Dunn,  116  Iowa  219,  226;  State  v.  Gor- 
man, 168  Iowa  216,  219 ;  State  v.  Gray,  116  Iowa  231,  234. 

2.  Complaint  is  made  of  Instruction  No.  9,  on  the  question 
of  aiding  and  abetting.  Counsel  select  parts  only  of  the  in- 
struction.    The  part  which  they  complain  of  and  quote  is  as 

2.  Criminal  i*aw:     IOH^WS  : 

i5**I?d*nr'and  *'-^*  ^®  ^^^  ucccssary  for  the  State  to  prove 

abetting.  ^jj^t  the  defendant,  James  Davis,  actually  fired 

the  shot  that  caused  the  death  of  James  G.  Britton;  but  it  is 
sufiicient  if  the  State  has  proved  beyond  a  reasonable  doubt 
that  the  defendant,  James  Davis,  was  present,  aiding  and  abet- 
ting another,  or  others,  in  doing  the  act.  *  •  •  It  is  not 
necessary  that  the  proof  should  show  that  he  actually  shot,  or 
assisted  in  shooting,  James  G., Britton,  or  that  he  knew  that 
*Red'  Burzett  was  about  to  fire  the  fatal  shot.'' 

The  complaint  lodged  against  the  language  quoted  is  that 
the  court  eliminates  from  the  consideration  of  the  jury,  on  the 
issue  of  aiding  and  abetting,  any  question  of  shooting  on  the 
part  of  defendant,  Davis,  their  attention  being  directed,  in  both 
instances,  to  the  fact  that  it  is  unnecessary  for  the  jury  to  find, 
in  order  to  convict,  that  Davis  fired  any  shot,  or  that  he  knew 
that  Burzett  was  about  to  fire  a  shot ;  and  that  the  court  directs 
the  jury  in  a  negative  manner  as  to  what  it  is  unnecessary  to  find, 
in  order  to  convict  the  defendant,  but  in  no  instance  does  the 
court  cite  to  the  jury  facts  which  were  in  evidence  which  would 
justify  the  jury  in  finding  defendant  guilty  as  an  aider  and 
abettor.     As  to  the  court's  stating  the  facts,  it  is  not  always 
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necessary  to  do  that.  Indeed,  some  of  the  cases  hold  that  it  is 
dangerous  and  improper  to  do  so ;  but  in  other  cases,  it  may  be 
proper.  But  the  instruction  must  be  all  taken  together,  not  in 
segregated  sentences,  and  when  this  is  done,  we  think  the  ob- 
jection made  is  covered  by  other  parts  of  the  instruction,  and 
that  the  objection  was  not  well  taken.  Taking  the  instruction 
altogether,  the  jury  could  not  have  been  misled.  The  language 
of  the  instruction  at  one  or  two  points  is  not  happily  chosen, 
perhaps.  The  part  quoted  by  appellant  is  found  in  the  instruc- 
tion beginning  after  a  clause  or  paragraph  stating  the  statu- 
tory definition  of  accessory;  and  the  quotation  then  takes  a 
part  from  the  body  of  the  instruction,  omitting  even  the  last 
part  of  a  sentence,  then  selects  a  part  of  another  sentence.  The 
instruction  in  full  is  as  follows: 

'*You  are  instructed  that  the  law  in  this  state  provides  that 
all  persons  concerned  in  the  commission  of  a  public  offense, 
whether  they  directly  commit  the  act  constituting  the  offense 
or  aided  and  abetted  in  its  commission,  must  be  indicted,  tried, 
and  punished  as  principals.  So  in  this  case  it  is  not  necessary 
for  the  State  to  prove  that  the  defendant,  James  Davis,  actually 
fired  the  shot  that  caiised  the  death  of  James  O,  Britton;  but 
it  is  sufficient  if  the  State  has  proved  beyond  a  reasonable  doubt 
that  the  defendant,  James  Davis,  was  present,  aiding  and  abet- 
ting another,  or  others,  in  doing  the  act,  and  thereby  concerned 
in  the  commission  thereof.  To  aid  and  abet,  as  used  in  this 
paragraph  of  this  charge,  is  meant  to  assent  to  an  act;  to  lend 
to  it  countenance  and  approval,  either  by  an  active  participa- 
tion in  it  or  by  in  some  manner  advising  or  encouraging  it.  To 
constitute  the  defendant,  James  Davis,  an  aider  and  abettor, 
it  is  not  necessary  that  the  proof  should  show  that  he  a/^tually 
shot  or  assisted  in  shooting  James  Britton,  or  that  he  knew 
that  'Red'  Burzett  was  about  to  fire  the  fatal  shot  (if  you  find 
that  *Red'  Burzett  did  so  fire  the  same) ;  but  it  is  suflBcient  if 
it  be  proved  beyond  a  reasonable  doubt  that  they  were  acting 
together  in  an  unlawful  assault  upon  the  deceased,  James  G. 
Britton ;  but,  if  there  was  no  connection  between  the  acts  of  the 
defendant,  James  Davis,  and  the  acts  of  'Red'  Burzett  as  to 
the  said  shooting,  or  if  the  assault  made  upon  the  said  James  G. 
Britton,  if  any,  was  not  jointly  done  or  participated  in  or  coun- 
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tenanced  by  the  defendant,  James  Davis,  but  both  were  acting 
independently  of  and  unconnected  with  each  other,  then  the 
defendant,  James  Davis,  was  not  an  aider  and  abettor,  and  it  will 
be  for  you  to  say,  from  all  the  evidence  and  all  of  the  facts  and 
circumstances  shown  upon  the  trial,  whether  the  State  has 
proved  to  you,  beyond  a  reasonable  doubt,  that  the  said  James 
Davis  committed  the  act,  or  was  aiding  and  abetting  others  in 
the  commission  thereof. ' ' 

The  words  in  italic  are  the  portions  of  the  instruction  which 
the  defendant  has  quoted.  So  that  the  court  quotes  the  statute 
to  the  effect  that  one  aiding  and  abetting  the  commission  of  a 
public  offense  must  be  tried  as  a  principal.  At  another  place,  it 
is  stated  that : 

*  *  It  is  suflBcient  if  the  State  has  proved  beyond  a  reasonable 
doubt  that  the  defendant  was  present,  aiding  and  abetting  an- 
other or  others  in  doing  the  act,  and  thereby  concerned  in  the 
commission  thereof.  *  •  •''  And  again:  **It  is  sufficient 
if  it  be  proved  beyond  a  reasonable  doubt  that  they  were  acting 
together  in  an  unlawful  assault  upon  the  deceased.  •  *  •" 
And  again,  that  it  is  for  the  jury  to  say  from  the  evidence,  and 
all  the  facts  and  circumstances  shown  upon  the  trial,  whether 
the  State  has  proved,  beyond  a  reasonable  doubt,  that  the  said 
Davis  committed  the  act,  or  was  aiding  and  abetting  others  in 
the  commission  thereof. 

It  seems  to  us  that  the  only  objectionable  part,  in  so  far 
as  any  objection  is  now  made  by  appellant,  is  the  use  of  the  word 
''assisted,''  near  the  end  of  the  part  quoted  by  appellant.  Stand- 
ing by  itself,  that  might  be  objectionable ;  but  when  it  is  taken 
in  connection  with  the  other  language,  it  is  clear  that  the  court 
meant — and  the  jury  so  understood  it — that  it  was  not  necessary 
that  defendant  should  have  actually  fired  the  shot,  or  actively 
assisted  in  firing  that  particular  shot,  but  that,  if  they  were  act- 
ing together,  in  an  unlawful  assault  upon  the  deceased,  etc.,  it 
would  be  sufficient.  No  cases  are  cited  by  appellant,  except  that 
it  is  thought  that  the  trial  court  bottomed  the  instruction  upon 
State  V.  Mdloy,  44  Iowa  104.  Appellant  seeks  to  distinguish 
the  instant  case,  in  that,  in  the  case  cited,  the  court  does  set  out 
the  facts  which,  if  the  jury  found  them  established,  would  show 
an  aiding  and  abetting.    Appellee  cites  at  this  point  State  v. 
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Gray,  supra ;  State  v.  Penney ,  113  Iowa  691 ;  State  v.  Jackson, 
103  Iowa  702 ;  State  v.  Mower,  68  Iowa  61.  The  same  cases  are 
cited  by  appellee,  as  sustaining  their  proposition  that  the  ver- 
dict is  sustained  by  the  evidence.  We  are  clearly  of  opinion 
that  there  is  nothing  in  the  instruction  prejudicial  to  the  de- 
fendant. 

3.     Finally,  it  is  thought  that  the  court  erred  in  overruling 
defendant's  application  for  continuance  from  the  January  to 
the  March  term.    The  motion  was  based  on  the  absence  of  one 
3.  Criminal  law:    ^*  defendant's  attorneys,  who  went  to  Chicago 
Be?ce°'{)*^coun-^    ^^^^  before  the  trial  was  to  begin,  expecting 
*'®*'  to  return  in  time  for  the  trial.     He  was  pre- 

vented from  returning  for  the  commencement,  but  did  return 
during  the  trial.  The  case  had  been  tried  before,  in  which  trial 
both  attorneys  for  defendant  had  participated.  It  is  not  a  case 
where  a  defendant  was  compelled  to  secure  new  counsel,  with- 
out preparation.  He  was  defended  by  counsel  of  experience 
and  ability,  who,  having  participated  in  the  former  trial,  was 
familiar  with  the  case ;  and  the  record  before  us  bears  evidence 
that  defendant's  case  was  well  presented.  The  matter  was 
within  the  discretion  of  the  trial  court,  and  we  think  the  dis- 
cretion was  not  abused.  State  v.  Pell,  140  Iowa  655,  663 ;  State 
V.  Wilson,  124  Iowa  264 ;  State  v.  Burns,  124  Iowa  207. 

No  prejudicial  error  appearing,  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Thomas  E.  Howard,  Appellant. 

• 

INDICTMENT  AND  INFORMATION:     FaUure  to  File  Exhibits.     The 

1  statutory  direction  that  grand  jury  exhibits  be  filed  with  the  clerk 
of  the  court  is  not  mandatory,     (Sec.  5258,  Code  Supp.,  1913.) 

HOMICIDE:     Exclusion  of  Testimony  in  re  Self -Defense.     Subsequent 

2  reception  of  testimony  cures  any  former  error  in  excluding  it.  So 
held  as  to  testimony  tending  to  show  what  the  accused  had  been 
told,  relative  to  the  dangerous  character  of  the  deceased. 

CRIMINAL  IiAW:     Instructions — Repetition  in  re  Reasonable  Doubt. 

3  The  necessity  for  the  State  to  prove  all  material  allegations  beyond 
a  reasonable  doubt  need  not  be  repeated  throughout  the  instructions. 
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HOMIOIDE:    Killing  in  Order  to  ISffect  Arrest.    A  peace  officer,  whether 

4  he  be  such  de  jure  or  de  facto,  has  no  right  to  kill  a  person,  (1) 
in  order  to  arrest  such  person  for  a  misdemeanor ,  or  (2)  in  order 
to  prevent  the  escape  of  such  person  from  an  arrest  for  a  misde- 
meanor. It  follows  that  an  instruction,  in  such  circumstances,  which 
inferentially  requires  the  accused  to  *' retreat'*  is  not  prejudicially 
erroneous. 

OSIMINAL    LAW:      New   Trial— Newly   Dlscoyered    Evidence.     The 

5  granting  of  new  trials  in  criminal  causes  for  newly  discovered  evi- 
dence is  discretionary  with  the  court. 

Appeal  from  Page  DUtrict  Court. — E.  B.  Woodruff,  Judge. 

June  21,  1921. 

Dependant  appeals  from  a  judgment  of  conviction  of  the 
crime  of  murder  in  the  second  degree,  sentencing  him  to  im- 
prisonment in  the  penitentiary  at  Fort  Madison  at  hard  labor 
for.  15  years. — Affirmed, 

Wm.  F.  Stipe  and  H,  E.  Davidson,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  B,  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Stevens,  J. — The  indictment  in  this  case  charged  the  de- 
fendant with  murder  in  the  first  degree,  committed  August  22, 
1919,  in  Page  County,  Iowa.  The  following  will  suffice  for  a 
general  statement  of  the  facts  relating  to  and  surrounding  the 
occurrence.  The  tragedy  occurred  on  the  fairgrounds,  in  or 
near  the  city  of  Clarinda,  shortly  after  midnight  on  the  date 
mentioned.  The  defendant,  who  was  employed  by  the  fair  asso- 
ciation, was  assuming  to  act  as  a  peace  officer,  in  the  capacity 
of  a  deputy  sheriff,  and  had  been  for  several  days,  and  during 
the  fair.  About  midnight, — perhaps  a  little  thereafter, — the  de- 
fendant and  one  Pearl  Anderson,  who  was  also  employed  and 
serving  as  a  police  officer  on  the  fairgrounds,  went  to  a  tent,  re- 
ferred to  in  the  evidence  as  the  implement  tent,  which  was  about 
40  feet  in  length,  or  diameter,  the  sides  of  which  were  open.  When 
they  arrived  at  the  tent,  they  found  Terrance  Welch,  the  de- 
ceased, William   Frederiekson,   and   John   Green,   sitting  near 
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the  center  of  the  tent.  The  tent  was  lighted  only  by  a  near-by 
electric  street  lamp;  but,  according  to  the  testimony  of  the 
witnesses,  the  light  was  suflScient  to  make  at  least  the  outlines 
of  the  parties  clearly  visible.  After  the  exchange  of  a  few 
words  between  Welch  and  Howard,  an  angry  altercation  oc- 
curred between  them,  in  which  there  was  considerable  profanity ; 
and,  according  to  the  testimony  of  several  of  the  witnesses,  some 
threats  were  made  by  the  defendant,  who,  in  the  meantime,  had 
taken  a  .38-caliber  Hopkins  &  Allen  pistol  from  his  pocket, 
held  it  in  his  hand,  and,  during  the  conversation,  pointed  it  at 
Welch.  Welch's  coat,  which  he  had  removed,  was  lying  on  the 
ground,  or  on  a  near-by  platform.  After  the  controversy  began, 
Welch  reached  for  his  coat;  whereupon  the  defendant  stepped 
upon  his  fingers,  and  commanded  him  to  be  still.  The  defendant 
testified  that  his  purpose  in  stepping  upon  Welch's  fingers  was 
to  prevent  him  from  getting  the  coat,  in  which  he  feared  he 
had  a  gun  concealed.  The  defendant  directed  Anderson  to  call 
Frank  Pennington,  the  sheriff,  which  he  did.  Before  the  sheriff 
arrived,  however,  Milton  Stafford,  another  peace  officer,  entered 
the  tent,  at  which  time  the  defendant  was  holding  Welch's  coat, 
and  had  the  Hopkins  &  AUen  pistol  in  his  hand.  Welch,  olv 
serving  Stafford,  turned  to  him  and  said,  in  substance:  **Here 
is  the  law.  I  will  go  with  this  man."  Almost  immediately,  he 
took  hold  of  Stafford's  right  arm  with  his  left  hand,  and  the 
two  started  to  leave  the  tent,  in  a  southeasterly  direction.  Staf- 
ford testified  that,  before  starting  to  leave  the  tent,  he  told  de- 
fendant to  put  up  his  gun ;  but  this  is  denied  by  the  defendant. 
The  defendant  threw  Welch's  coat  onto  the  platform,  and  Staf- 
ford picked  it  up  and  gave  it  to  Welch. 

The  evidence  showed  that  both  the  defendant  and  Welch 
called  each  other  vile  names,  and  that  Howard  threatened  to 
shoot;  but  that  no  shots  were  fired  until  Welch  and  Stafford 
got  outside  of  the  tent,  after  walking  perhaps  30  or  35  feet. 
The  defendant  followed  Stafford  and  Welch,  and,  when  the 
latter  was  about  2  or  3  steps  from  the  tent,  Welch  turned,  and 
attempted  to  strike  the  defendant  with  his  first.  Almost  in- 
stantly thereafter,  Howard  fired  a  shot,  the  bullet  entering 
Welch 's  back  just  below  the  scapula,  taking  a  somewhat  upward 
course,  killing  him  instantly.    There  is  some  conflict  in  the  evi- 
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dence  as  to  what  the  defendant  said  after  the  shooting,  several 
of  the  witnesses  testifying,  in  substance,  that  they  heard  the  ex- 
clamation from  someone,  **My  God,  you  have  shot  him,"  and 
the  defendant's  reply,  **Shut  up,  or  I  will  give  you  the  same 
thing/'  This  was  emphatically  denied  by  the  defendant,  and 
the  witnesses  vary  considerably  in  their  testimony  as  to  exactly 
what  the  defendant  said.  One  or  more  witnesses  testified  that 
the  defendant  said  he  shot  in  self-defense.  The  defendant  testi- 
fied, upon  the  trial,  that  he  had  no  intention  of  killing  Welch, 
but  only  intended  to  shoot  him  in  the  arm.  Stafford  testified 
that  he  and  Welch  took  a  couple  of  steps,  after  the  latter  struck 
at  the  defendant,  before  the  fatal  shot  was  fired.  The  evidence 
all  shows  that  but  a  few  seconds  elapsed  between  the  attempted 
assault  and  the  report  of  the  pistol.  Welch  resided  at  Creston, 
and  was  employed  as  a  waiter  in  a  dining  hall  on  the  fair- 
grounds. While  the  defendant  testified  that  Welch  was  doing 
some  boastful  talking  when  he  approached  the  implement  tent, 
it  does  not  appear  that  he  was  creating  a  disturbance  of  any 
kind,  nor  that  the  implement  tent  was  a  rendezvous  for  immoral 
persons,  nor  that  liquor  was  kept  therein  for  sale  or  use.  It  is 
the  claim  of  the  defendant  that  his  brother,  Henry  Howard, 
had,  however,  informed  him  that  deceased  was  bootlegging  on 
the  fairgrounds,  and  that  he  had  purchased  a  quantity  of  liquor 
of  him,  the  delivery  being  made  in  a  large  Chautauqua  pavilion 
on  the  grounds.  Other  facts  material  to  the  discussion  and  de- 
cision of  the  alleged  errors  of  the  court  presented  for  review, 
will  be  referred  to  later.  The  defendant  relied  upon  the  plea 
of  self-defense,  and  that  he  was,  at  the  time  of  the  tragedy, 
acting  in  his  lawful  capacity  as  a  peace  officer. 

I.     The  pistol  from  which  the  shot  was  fired  and  exploded, 
and  several  loaded  shells  which  were  removed  from  the  pistol 
after  the  shooting,  were  offered  in  evidence.     Counsel  for  de- 
1.  Indictment  and  Pendant  objected  to  the  admission  thereof,  upon 
f^Ture*^to^fiie*ex-  ^^^  grouud  that  all  of  said  exhibits  were  before 
^'^^'^^'  the  grand  jury,  but  were  not  properly  identified 

and  filed  in  the  oflBce  of  the  clerk  of  the  district  court  with  the 
minutes  of  the  testimony,  as  required  by  Section  5258  of  the 
Code.  The  objection  was  overruled,  and  this  ruling  is  assigned 
as  error.    The  statute  requiring  exhibits  used  by  the  grand  jury 
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during  its  investigation  to  be  filed  in  the  office  of  the  clerk  with 
the  minutes  of  the  testimony  is  directory  only.  State  v.  Mul- 
hern,  130  Iowa  46;  State  v.  O'Malley,  132  Iowa  696;  State  v. 
Ottley,  147  Iowa  329.  And  the  failure  to  file  the  same  in  the 
clerk's  oflBce  did  not  render  them  inadmissible.  State  v.  Mullen- 
hoff,  74  Iowa  271 ;  State  v.  Boomer,  103  Iowa  106 ;  State  v.  Ott- 
ley, supra. 

II.  Henry  Howard,  brother  of  the  defendant,  called  as  a 
witness  in  his  behalf,  testified  that  he  told  the  defendant  that 
Welch  was  a  dangerous  man,  and  that,  if  the  defendant  at- 
2  Homicide:  ox-      tempted  to  arrest  him,  he  might  get  hurt.    This 

^«^l?°.«*^'r-*®flii    was  stricken,  upon  the  motion  of  counsel  for  the 

mony  xn  re  self-  '      ^ 

defense.  State,  and  this  ruling  is  assigned  as  error.    The 

record  is  not  quite  clear  at  this  point;  but,  as  we  understand  the 
ruling  of  the  court,  the  only  portion  of  the  testimony  of  this 
witness  that  was  stricken  was  that  relating  to  the  arrest  of 
Welch  and  to  his  dangerous  character.  This  was  clearly  the  opin- 
ion of  the  witness  only,  and  intended  evidently  as  a  caution  or 
warning  to  the  defendant,  and  is  not  a  repetition  of  anything 
claimed  to  have  been  said  by  the  deceased.  The  substance  of 
what  Henry  Howard  said  to  the  defendant  was  later  testified 
to  by  the  defendant,  without  objection,  and  was  not  contro- 
verted. The  ruling  of  the  court  was  correct;  and  in  any  event, 
the  exclusion  of  this  testimony  could  not  have  been  prejudicial. 

III.  The  defendant  acted  as  a  peace  officer  upon  the  fair- 
grounds during  the  fair  by  informal  appointment  and  designa- 
tion by  the  sheriff  of  Page  County,  who  gave  him  a  badge  con- 
taining the  inscription,  ** Deputy  sheriff  of  Page  County,  Iowa,'' 
which  he  wore  upon  the  lapel  of  his  coat,  and  who  also  gave 
him  the  gun  with  which  Welch  was  shot.  The  defendant  did 
not,  however,  qualify  as  a  deputy  sheriff,  as  required  by  law. 
As  we  understand  the  record,  he  was  paid  for  his  services  by 
the  fair  association.  The  defendant,  however,  contended  in  the 
court  below,  and  also  contends  upon  this  appeal,  that,  notwith- 
standing the  fact  that  his  appointment  was  informal  and  not  in 
writing,  he  acted  as  a  peace  officer  in  good  faith,  with  the  knowl- 
edge and  acquiescence  of  the  officers  of  the  fair  association  and 
the  public ;  and  that,  as  such  de  facto  peace  officer,  he  was  au- 
thorized to  make  an  arrest. 
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The  court  refused  to  permit  the  defendant,  in  answer  to 
questions  propounded  to  him  by  his  counsel,  to  testify  that  he 
had  previously  been  doinp^  special  police  duty  for  the  sheriff. 
This  ruling  by  the  court  is  assigned  as  error.  Ordinarily,  evi- 
dence that  a  claimed  de  facto  officer  has  been  acting  for  a  con- 
•  siderable  period  of  time  under  some  form  of  appointment  is 
admissible  in  evidence,  for  the  purpose  of  proving  his  status  as 
such.  Assuming,  therefore,  withojit  deciding,  that  the  defend- 
ant should  have  been  permitted  to  testify  that  he  had  previously 
been  employed  by  the  sheriff  to  do  special  police  duty,  the  ruling 
of  the  court,  as  will  presently  appear,  was  wholly  without  preju- 
dice, and  does  not  present  a  ground  for  reversal. 

IV.  The  court  gave  the  usual  instructions  as  to  the  pre- 
sumption of  innocence  and  the  burden  of  proof,  and  in  the  third 
paragraph  of  its  charge,  defined  the  words  *' reasonable  doubt." 
3.  Criminal  jjlw:    ^^  *^®  ^®^*  paragraph  thereof,  the  jury  was 

lt?«on^<n"J«  ^^  further  instructed  that  the  burden  rested  upon 
reasonable  doubt,  ^he  State  to  establish  by  the  evidence,  beyond  a 
reasonable  doubt,  among  other  essentials,  'Hhat  such  killing  was 
not  justifiable  on  the  defendant's  part  on  the  ground  of  self- 
defense.''  In  both  the  eighth  and  ninth  instructions,  the  court 
again  told  the  jury  that  the  burden  was  upon  the  State  to  show 
by  the  evidence  that  the  killing  of  Welch  was  not  justifiable 
on  the  part  of  the  defendant  on  the  ground  of  self-defense,  but 
did  not  repeat  in  these  instructions  that  the  evidence  must 
establish  such  fact  beyond  a  reasonable  doubt.  These  instruc- 
tions are  complained  of  because  of  the  omission  stated.  Grant- 
ing that  it  would  have  been  better  for  the  court  to  have  repeated, 
in  each  of  these  instructions,  that  the  burden  rested  upon  the 
State  to  prove  beyond  a  reasonable  doubt  that  the  defendant 
did  not  take  the  life  of  Terrance  Welch  in  self-defense,  the 
omission,  following  the  prior  instructions,  could  not  have  misled 
the  jury.  The  charge  must  be  read  as  a  whole,  and  when  so 
read  and  considered,  it  is  impossible  to  believe  that  any  doubt 
or  confusion  could  have  arisen  in  the  minds  of  the  jurors  as  to 
the  degree  of  proof  required  upon  this  point. 

V.  No  reference  appears  in  any  of  the  court's  instructions 
to  the  claim  of  the  defendant  that  he  was  acting  as  a  de  facto 
officer,  or  that,  at  the  time  of  the  alleged  assault  upon  him  by 
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Welch,  the  latter  was  under  arrest;  nor  did  the 

4.  Homicide:  kill-  ^    j   /»         xi.         •    t_x  j    a    x*  u  j: 

ingr  in  order  to     court  deiine  the  rights  and  duties  of  peace  of- 

ficers  in  making  an  arrest,  or  in  attempting  to 
prevent  the  escape  of  a  prisoner  after  the  arrest  has  been  ef- 
fectuated. In  the  view  we  take  of  the  case,  it  was  immaterial 
whether  the  defendant  was  a  de  facto  oflScer  or  not ;  but  see  the  • 
following  authorities :  Herkimer  v.  Keeler,  109  Iowa  680 ;  State 
V,  Weston,  98  Iowa  125;  Keep,ey  v.  Leas,  14  Iowa  464;  Wilcox 
V.  Smith,  5  Wend.  (N.  Y.)  231  (21  Am.  Dec.  213) ;  Town  of 
Plymouth  v,  Padnter,  17  Conn.  585  (44  Am.  Dec.  574) ;  Norton 
V,  Shelby  County,  118  U.  S.  425  (30  L.  Ed.  178) ;  State  v.  Qumt, 
65  Kan.  144  (69  Pac.  171) ;  State  v,  Carroll,  38  Conn.  449  (9 
Am.  Rep.  409) ;  Prescott  v,  Hayes,  42  N.  H.  56;  Constantineau 
on  De  Facto  Doctrine,  Chapter  9. 

Instruction  No.  9,  which  also  related  to  the  defendant's 
plea  of  self-defense,  so  far  as  the  same  is  material  to  the  excep- 
tions urged  upon  this  appeal,  was  as  follows : 

^^If  it  appears  from  the  evidence  that,  at  the  time  the  de- 
fendant killed  the  said  Welch,  the  said  Welch  was  trying  to  kill 
the  defendant,  or  to  do  him  some  great  bodily  harm,  or  if  it 
appears  from  the  evidence,  when  viewed  from  the  standpoint  of 
the  defendant,  as  a  reasonably  prudent  and  cautious  person 
would  have  viewed  the  circumstances  surrounding  him  and 
known  to  defendant  at  the  time,  the  said  Terrance  Welch  was 
apparently  trying  to  kill  this  defendant,  or  to  do  him  some 
great  bodily  harm,  so  that  the  defendant,  when  acting  with 
reasonable  prudence,  had  the  right  to  believe  and  did  believe 
that  his  own  life  was  in  danger,  or  his  person  in  danger  of  serious 
bodily  harm  from  an  assault  upon  him  by  said  Welch,  and  that 
apparently,  so  far  as  shown  by  the  evidence,  there  was  no  other 
way  of  escape  from  siich  peril,  except  to  take  the  life  of  said 
Welch,  then  defendant  was  justified  in  so  doing,  on  the  ground 
of  self -defense," 

The  complaint  is  of  the  italicized  portion  thereof.  Counsel 
interpret  this  language  of  the  instruction  as  imposing  upon  the 
defendant  the  duty  of  retreating,  if  retreat  was  reasonably 
necessary  to  protect  his  person  from  the  assault  and  to  avoid 
taking  the  life  of  his  assailant,  and  contend  that  this  is  error, 
for  the  reason  that  an  officer,  while  acting  in  the  performance 
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of  his  lawful  duty,  is  not  required  to  retreat,  to  avoid  taking  the 
life  of  an  assailant.  Assuming  that  the  defendant  was  a  de 
facto  officer,  and  that  he  had  a  right  to  arrest  the  defendant 
without  a  warrant,  and  that  Welch,  at  the  time  the  fatal  shot 
was  fired,  was  either  under  arrest  or  the  defendant  was  in  the 
act  of  arresting  him,  was  he,  upon  the  facts  disclosed  by  the 
record,  entitled  to  resist,  by  the  use  of  a  deadly  weapon,  the 
attempted  assault  which  Welch  was  attempting  to  make  upon 
him  with  his  fists,  or  to  have  the  offense,  if  any  was  committed 
by  him,  mitigated  or  reduced  in  degree  because  of  that  fact, 
even  though  no  duty  rested  upon  him  to  retreat  V  The  only  of- 
fense claimed  to  have  been  committed  by  Welch  was  a  misde- 
meanor: that  is,  the  unlawful  sale  of  liquor.  The  rule  estab- 
lished in  this  state  is  that  an  officer  is  not  justified  in  killing  a 
mere  misdemeanant,  in  order  to  effectuate  his  arrest  or  to  pre- 
vent him  from  escaping  after  an  arrest  has  been  made.  State  v. 
Smith,  127  Iowa  534 ;  State  v.  PMlips,  119  Iowa  652 ;  State  v. 
Nott,  168  Iowa  617 ;  State  v.  Weston,  supra.  See,  also,  note  to 
State  V.  Dunning,  3  A.  L.  R.  1170. 

In  State  v.  Smith,  supra,  we  said : 

**  While  the  authorities  are  not  in  harmony  upon  the  propo- 
sition involved,  the  better  rule  seems  to  be  that  an  officer  is  not 
justified  in  killing  a  mere  misdemeanant,  in  order  to  effectuate 
his  arrest  or  to  prevent  his  escape  after  arrest.  In  such  cases, 
it  is  better,  and  more  in  consonance  with  modern  notions  regard- 
ing the  sanctity  of  human  life,  that  the  offender  escape  than  that 
his  life  be  taken,  in  a  case  where  the  extreme  penalty  would  be 
a  trifling  fine  or  a  few  days'  imprisonment  in  jail.'* 

A  different  rule  is  applied  in  cases  of  felony.  Although  the 
officer  is  not  the  arbitrary  judge  as  to  whether  the  necessity  for 
taking  life  exists,  that  is  ultimately  a  question  of  fact  for  the 
jury.    State  v.  Smith,  supra. 

As  previously  stated,  deceased  had  already  voluntarily  sur- 
rendered himself  to  the  custody  of  Stafford,  who  was  proceed- 
ing quietly  with  him  away  from  the  implement  tent,  where  the 
controversy  occurred.  Although  it  is  denied  by  the  defendant, 
the  evidence  quite  conclusively  showed  that  he  had  threatened 
to  shoot  Welch, — perhaps  without  serious  intention  of  doing 
so, — ^and  had  applied  profane  and  opprobrious  epithets  to  him. 
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Stafford  testified  that  he  did  not  have  Welch  under  arrest,  and 
the  only  reason  given  by  the  defendant  for  following  the  parties 
was  that  he  wanted  to  accompany  them  for  the  purpose  of  filing 
an  information  against  Welch.  Stafford  had  hold  of  Welch 
with  his  right  hand,  and  the  latter  was  not  in  a  position  to  in- 
flict serious  injury  upon  the  defendant,  and,  so  far  as  appears 
from  the  evidence,  he  was  unarmed,  and  without  means  of  doing 
so.  Of  course,  Welch,  by  making  an  assault  upon  the  defend- 
ant, committed  a  misdemeanor;  but  there  is  no  theory  of  the 
evidence  upon  which  the  jury  could  possibly  have  found  either 
that  the  defendant  was  attempting  to  make  an  arrest  or  to  pre- 
vent Welch  from  escaping  from  the  custody  of  Stafford,  at  the 
time  he  fired  the  fatal  shot.  The  duty  of  defendant,  under  these 
circumstances,  to  avoid  taking  the  life  of  Welch  wa^  not  les- 
sened by  the  fact  that  he  may  have  been  a  de  facto  peace  oflBcer. 

It  is  true,  as  said  in  State  v.  Smith,  supra,  an  officer  in  the 
performance  of  his  duty,  as  such,  stands  upon  a  different  foot- 
ing from  a  nonofficer.  He  has  an  affirmative  duty  to  perform; 
and,  so  long  as  he  keeps  within  proper  bounds  in  the  perform- 
ance thereof,  he  should  be  protected  by  the  law.  In  the  per- 
formance of  his  duty  in  making  an  arrest  and  in  the  detention 
of  a  prisoner,  he  is  necessarily  the  aggressor,  and  must  often 
oppose  force  with  force.    In  State  v.  Nott,  supra,  we  said : 

'*In  the  seventeenth  instruction,  the  jury  was  told,  in  sub- 
stance, that  defendant,  in  making  the  arrest,  had  the  right  to 
meet  force  with  force,  and,  if  the  resistance  were  violent  and 
determined,  was  not  bound  to  make  nice  calculations  as  to  the 
degree  of  force  necessary  to  accomplish  the  purpose,  but  might 
exert  such  reasonable  degree  of  force  as  might  appear  reason- 
ably necessary  to  make  the  arrest  and  prevent  escape;  though 
he  might  not  take  life  or  inflict  great  bodily  harm  in  order  to 
make  the  arrest,  unless  he  has  a  reasonable  apprehension  of  peril 
to  his  own  life  or  of  suffering  great  bodily  harm.  This  suf- 
ficiently advised  the  jury  that  the  officer  was  not  bound  to  re- 
treat or  call  for  assistance.  State  v.  Weston,  supra;  Boykin  v. 
People,  22  Col.  496  (45  Pac.  419) ;  Lynn  v.  People,  170  111.  527 
(48N.  E.  964).'' 

No  doubt,  a  public  officer  who  is  attacked  while  in  the  ex- 
ercise of  his  lawful  duties  is  not  required  to  retreat.    If  it  can  be 
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said  that  the  defendant  in  the  case  at  bar  was,  at  the  time  of  the 
tragedy,  engaged  in  the  performance  of  an  official  duty,  it  was, 
at  most,  in  the  merest  technical  sense.  Possibly,  the  evidence 
would  justify  the  inference  that  he  was  keeping  himself  in  a 
position  ready  to  assist  Stafford,  if  assistance  became  necessary. 
He  testified,  however,  as  stated  above,  that  he  was  following 
the  parties  for  the  purpose  of  filing  an  information  against 
Welch. 

It  will  be  observed  that  the  court  did  not,  in  terms,  in- 
struct the  jury  that  it  was  the  duty  of  the  defendant  to  retreat, 
if  necessary,- in  order  to  avoid  killing  his  assailant,  but  did  in- 
struct that  he  had  the  right  to  take  the  assailant's  life  in  self- 
defense  only  if,  apparently,  no  other  way  of  escaping  from  the 
peril  of  the  assault  was  open  to  him.  At  most,  the  duty  to  re- 
treat, if  expressed  at  all  by  the  instruction,  is  by  implication, 
and  it  is  highly  improbable  that  the  jury  would  have  understood 
the  instruction  as  imposing  such  duty  upon  the  defendant.  The 
evidence  relating  to  the  immediate  tragedy  is  without  substan- 
tial dispute,  and  shows  that  the  defendant  was  not  in  imminent 
peril,  or  likely  to  receive  a  great  bodily  injury  from  the  at- 
tempted assault  of  deceased,  or  to  suffer  death.  If  the  record 
disclosed  that,  at  the  time  the  assault  was  made,  the  defendant 
was  attempting  to  arrest  Welch,  or  to  prevent  his  escape  from 
the  custody  of  Stafford,  or  that  he  was  in  the  actual  perform- 
ance of  an  affirmative  official  duty  of  a  similar  character,  the 
instruction  might  have  been  prejudicial. 

As  stated,  the  evidence  showed  that  the  bullet  entered  the 
body  of  deceased  from  the  rear.  One  of  the  medical  \yitnesses 
testified  that  the  only  open  wound  he  found  on  the  body  of  de- 
ceased was  on  the  left  side,  at  about  the  lower  angle  of  the 
scapula,  and  2i/^  inches  to  the  left  of  the  spinal  column.  The 
only  other  physician  who  examined  the  body  testified  to  sub- 
stantially the  same  location  of  the  wound,  but  further  testified 
that  he  found  a  protuberance  about  2  inches  above  the  nipple, 
and  probably  an  inch  to  the  left  and  toward  the  center  of  the 
body,  indicating  a  slightly  upward  course  of  the  bullet.  Staf- 
ford, describing  the  tragedy,  testified : 

**  Welch  turned  around  and  struck  at  Howard,  and  that 
knocked  my  hand  loose  from  his  arm.     Immediately  I  turned 
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him  around,  and  started  off,  and  I  threw  my  hand  up  on  his 
arm  [indicating] ;  and,  as  we  started  off  again, — I  expect  taken 
a  couple  of  steps, — and  Howard  shot  him. ' ' 

It  is  our  conclusion  that,  even  if  it  were  conceded  that  the 
instruction  was  technically  erroneous,  the  error  was  harmless. 

VI.  The  last  sentence  of  Instruction  No.  17  is  as  follows: 
**The  provocation,  however,  which  will  mitigate  the  crime 

and  make  it  manslaughter  instead  of  murder,  must  be  recent 
and  great,  such  as  is  calculated  to  arouse  the  passions^  and  it 
must  also  appear  that  the  killing  was  done  before  there  was 
time  for  reflection  or  for  the  passions  to  subside ;  else  the  kill- 
ing, though  done  in  passion,  will  be  murder." 

This  portion  of  the  instruction  is  criticized.  It  is  contended 
by  counsel  that  the  court  should  have,^  instead,  in  substance  in- 
structed the  jury  that  the  defendant  had  the  right  to  use  any 
reasonable  means  within  his  power  to  arrest  and  control  the 
deceased ;  and  that  if,  in  the  excitement,  and  under  the  circum- 
stances shown,  he  exceeded  or  used  more  force  than  was  neces- 
sary to  retain  the  custody  of  the  deceased,  or  more  than  what 
seemed  reasonable  to  the  defendant,  then  he  could  be  convicted 
of  no  offense  greater  than  manslaughter.  An  instruction  sub- 
stantially to  the  same  effect  was  requested  by  the  defendant. 
The  instruction  given  is  not  open  to  the  criticism  lodged  against 
it.  The  record  discloses  no  evidence  whatever  tending  to  show 
that  the  defendant,  at  the  time  the  shot  was  fired,  was  in  the 
act  of  arresting  or  attempting  to  arrest  the  deceased,  or  of  pre- 
venting his  escape  from  custody.  As  already  shown,  the  defend- 
ant did  not  have  a  right  to  take  the  life  of  Welch,  either  to 
effectuate  his  arrest  for  a  mere  misdemeanor  or  to  prevent  his 
escape.  The  offense,  therefore,  of  the  defendant  was  in  no  sense 
mitigated  by  the  fact  that  he  was  a  peace  oflScer. 

Other  alleged  errors -of  the  court  in  rulings  upon  objections 
to  testimony  and  in  the  instructions  given  and  instructions  re- 
quested and  refused  are  urged  by  counsel  for  appellant,  but 
they  are  either  without  merit  or  are  disposed  of  by  what  has 
already  been  said. 

VII.  Evidence  was  offered  by  the  defendant  to  show  that 
he  was  possessed  of  a  law-abiding  and  peaceful  disposition,  and 
also  that  the  deceased  was  of  a  reckless,  violent,  and  quarrel- 
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some  disposition.  The  court  instructed  the  jury  that  it  should 
take  the  evidence  offered  to  show  the  good  reputation  of  the  de- 
fendant as  to  being  a  peaceable  and  law-abiding  citizen  into 
consideration,  in  determining  his  guilt  or  innocence,  and  also 
that  they  should  take  into  consideration  the  evidence  tending 
to  show  that  deceased  was  possessed  of  a  reckless,  violent,  and 
quarrelsome  disposition,  in  determining  who  was  the  aggressor, 
who  began  the  controversy,  and  what  the  defendant  might  rea- 
sonably believe  the  deceased  might  do ;  and  also,  as  bearing  upon 
the  guilt  or  innocence  of  the  defendant.  The  instructions  are 
not  open  to  the  exceptions  urged,  and,  while  not  aptly  phrased, 
were  not  erroneous. 

VIII.  Some  evidence  offered  for  the  purpose  of  impeach- 
ing the  two  young  men  who  were  with  deceased  in  the  implement 
tent  when  the  defendant  and  Anderson  approached  them,  was 
introduced  in  his  behalf.  Complaint  is  made  of  the  court's  in- 
struction advising  the  jury  as  to  the  weight  and  effect  to  be 
given  to  such  testimony.  The  instruction  is  not  very  clear  or 
complete,  but  it  is  not  erroneous;  and,  as  there  was  little  con- 
flict in  the  material  facts  touching  the  actual  occurrence,  .it 
could  not  have  been  prejudicial. 

Lastly,  it  is  contended  by  counsel  for  appellant  that  the 
defendant  did  not  have  a  fair  and  impartial  trial;  that  the 
verdict  of  the  jury  was  the  result  of  prejudice  and  passion; 
5.  Criminal  law:    *^**  *^®  instructions  of  the  court  as  a  whole 
dfacovered  evT*^  failed  to  fairly  present  the  law  applicable  to 
^^^'  the  facts  of  the  case;  that  the  court  committed 

error  in  overruling  defendant's  motion  for  new  trial  and  amend- 
ment thereto.  One  of  the  grounds  of  the  motion  for  new  trial 
was  newly  discovered  evidence.  The  newly  discovered  evidence 
appears  in  the  aflfidavit  of  one  Harley  V.  Bamett  who  stated 
therein  that  he  was  employed  by  the  Clarinda  Fair  Association ; 
that  he  had  charge  of  the  automobile  gate  at  the  north  entrance 
to  the  fairgrounds ;  that  he  saw  deceased  when  he  passed  through 
the  gate  on  Tuesday,  the  opening  day  of  the  fair ;  that  he  heard 
him  say  that  **any  damn  officer  who  tries  to  arrest  me,  I  will 
sure  make  him  eat  dust;"  that  deceased  was  wearing  a  dress 
coat,  and  carrying  another  dress  coat  on  his  left  arm;  that  one 
of  the  side  pockets  of  the  coat  he  was  carrying  was  hanging  be- 
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low  the  lining,  plainly  showing  the  outline  of  a  revolver;  that 
he,  at  the  time,  called  the  attention  of  another  police  oflScer  to 
the  appearance  of  the  coat.  He  does  not  state  that  he  had  not 
previously  talked  about  the  incident,  or  that  he  tried  to  conceal 
it  from  the  defendant.  The  only  other  affidavit  filed  was  that 
of  the  defendant,  in  which  he  states  that  he  believes  the  alle- 
gations  of  Bamett's  affidavit  to  be  true,  and  that  neither  he  nor 
his  counsel  had  knowledge  thereof  before  the  verdict  of  the 
jury  was  returned.  No  diligence  whatever  on  the  part  of  the 
defendant  to  discover  said  facts  was  shown,  nor  is  any  reason 
aasigned  why  these  facts  were  not  discovered  in  time  to  have 
been  offered  in  evidence  upon  the  trial.  In  any  event,  the 
provisions  of  Code  Section  3755  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  are  not  applicable  to  criminal 
cases.  The  granting  of  a  new  trial  upon  that  ground  in  criminal 
cases  is  discretionary.    State  v.  Pell,  140  Iowa  655. 

The  defendant  testified  that  he  heard  the  deceased  making 
boastful  threats  against  officers ;  but,  except  for  a  single  sale  of 
liquor  to  the  defendant's  brother,  and  the  occurrence  at  and 
near  the  implement  tent,  the  deceased  appears  to  have  created 
no  disturbance  during  the  fair,  and  to  have  observed  good  order. 

The  motion  for  new  trial  was  properly  overruled;  and,  so 
far  as  w^e  have  been  able  to  discover  by  a  careful  examination 
of  the  record  and  the  briefs  and  arguments  of  counsel,  the  de- 
fendant had  a  fair  trial,  and  no  ground  for  reversal  appears. 
It  follows  that  the  judgment  of  the  court  below  must  be  and  is — 
Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Fred  EIeller,  Appellant. 

liABOENY:  Insufflcient  Eyidemce.  The  naked  fact  that,  soon  after  a 
larceny,  the  accused  was  in  the  company  of  one  who  had  the  stolen 
property  in  his  possession,  and  was  in  the  immediate  vicinity  of  where 
the  possessor  sold  it,  is  quite  insufficient  to  sustain  a  verdict  of 
guilty. 

Appeal  from  Woodbury  District  Court, — J.  W.  Anderson, 

Judge. 
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June  21,  1921. 

The  appellant  was  indicted  for  the  alleged  larceny  of  an 
automobile,  and  upon  trial  to  a  jury  was  found  guilty.  From  the 
judgment  entered  on  the  verdict,  he  appeals. — Reversed. 

Kephart  &  Tomlinson,  for  appellant. 

Ben  J.  Oihson,  Attorney  General,  and  B,  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Weaver,  J. — ^A  Ford  automobile,  owned  by  the  complaining 
witness,  H.  G.  Polling,  was  stolen  from  the  city  street  in  front 
of  the  owner's  place  of  business  on  May  7,  1919.  There  is  no 
direct  evidence  of  the  actual  taking  or  of  the  identity  of  the 
thief  or  thieves.  A  short  time  thereafter,  one  Ivers,  accom- 
panied by  the  defendant,  Keller,  and  a  third  person,  drove  the 
car  from  Sioux  City,  a  distance  of  about  30  miles,  to  a  point 
in  Plymouth  County,  where  Ivers  sold  it  to  one  Weyen.  Later, 
the  car  was  identified  and  returned  to  the  owner,  and  Ivers 
and  Keller  were  jointly  indicted  for  the  larceny. 

On  the  trial  of  the  appellant,  Keller,  the  testimony  on  part 
of  the  State  was  very  brief,  and,  in  substance,  as  follows :  Pol- 
ling, the  owner,  testified  simply  to  his  ownership  of  the  car  and 
to  the  fact  of  its  theft,  but  had  no  knowledge  by  whom  it  was 
committed.    Weyen,  the  purchaser  of  the  car,  testified : 

'  *  I  purchased  a  Ford  automobile  from  Tom  Ivers.  *  •  *  The 
other  men  with  him  did  not  say  anything  about  selling  the  car. 
I  gave  Ivers  a  check  for  it.  •  *  *  I  gave  the  check  to  Ivers.  The 
othemren-were  not  there  when  I  gave  him  the  check.  Think 
they  were  in  the.  house  when  he  told  me  his  name  was  Brooks.  I 
would  not  be  positive  about  it.  When  Ivers  came  up,  he  said  he 
had  a  Ford  to  sell.  \Said  his  name  was  Brooks.  When  they 
came  in  here,  I  think  )^e  other  two  fellows  was  in  the  road  a 
little  while.  Me  and  Ivdrs  went  to  Craig  and  got  the  money; 
the  other  two  fellows  stayed  at  my  place.  The  whole  deal  of 
buying  the  car  was  made  with  Ivers.  I  didn't  know  who  the 
other  men  were.  Could  not  swear  that  Keller  was  there.  I 
think  Ivers  told  me  he  bought  the  car  in  Sioux  City.'' 
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One  Danielson,  chief  of  detectives,  called  by  the  State,  tes- 
tified that,  when  Weyen  brought  the  car  to  Sioux  City,  and 
Ivers  and  Keller  were  brought  into  his  office,  they  spoke  to 
Weyen,  and  Weyen  said  they  were  the  ones  who  were  at  his 
place. 

**  Weyen  said  he  gave  the  check  to  Brooks,  as  he  called  him. 
After  Weyen  had  identified  him,  Ivers  admitted  that  him  and 
Keller  had  been  at  Weyen  *s  place.  Ivers  said  he  had  stolen 
the  car,  and  that  Keller  was  with  him.  I  talked  to  Keller  about 
the  matter,  and  he  told  me  that  they  drove  the  car  up  to  this  man 
and  sold  it  to  him.  Ivers  said  that  Keller  didn't  have  anything 
to  do  with  it  at  all. ' ' 

The  foregoing  constitutes  all  the  evidence  offered  by  the 
State. 

For  the  defense,  Ivers  testified  to  alleged  facts  tending  to 
show  that  he  came  into  possession  of  the  car  honestly,  but  ad- 
mitted that  he  sold  it  to  Weyen.    He  further  said: 

**I  did  not  know  it  was  a  stolen  car.  Fred  Keller  had 
nothing  to  do  with  the  matter  of  this  car,  selling  it.  He  did  not 
share  the  money  I  got  for  it.  I  just  asked  him  to  go  along  for  a 
ride.  •  •  •  Keller  and  a  fellow  we  called  Shorty  went  with  me  to 
Weyen 's.  I  told  him  my  name  was  Brooks.  Keller  didn't  hear 
this." 

For  himself,  the  defendant  says : 

'  *  Live  in  Sioux  City.  Was  in  the  army  eight  months.  Dis- 
charged at  Fort  Riley,  April  12th.  I  didn't  have  anything  to 
do  with  this  car.  Didn't  know  it  was  stolen.  Tom  asked  if 
I  wanted  to  take  a  little  ride,  if  I  wasn't  doing  anything,  and 
so  I  went  with  him.  I  did  not  sell  the  car;  did  not  steal  it; 
did  nothing  more  with  it  than  riding  up  there;  did  not  get 
any  money  from  its  sale;  don't  know  how  much  Weyen  paid 
Ivers. ' ' 

This  is  all  the  material  evidence  in  the  case. 

Appellant's  motion  for  a  directed  verdict  in  his  favor  be- 
cause of  the  insufficiency  of  the  evidence  was  overruled,  and  the 
jury,  after  being  charged  by  the  court,  returned  a  verdict  of 
^guilty  as  charged. 

In  our  opinion,  the  motion  to  direct  a  verdict  of  not  guilty 
should  have  been  sustained.    While  it  is  possible  that  the  appel- 
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lant  had  some  guilty  connection  with  the  theft  of  the  car,  such 
mere  possibility  is  not  evidence  of  the  fact.  Aside  from  the 
admitted  fact  that  this  defendant  was  riding  in  a  car  which 
was  being  operated  or  driven  by  another  person  who  is  alleged 
to  have  stolen  it,  there  is  not  a  shred  of  evidence  fairly  tending 
to  connect  him  with  the  offense;  and  this,  alone  and  of  itself, 
is  wholly  inadequate  to  support  his  conviction  of  the  alleged 
theft.  So  far  as  appears  by  the  record,  he  never  saw  the  car  or 
knew  of  its  existence  until  he  saw  it  in  the  hands  of  Ivers,  on 
the  day  of  its  sale  to  Weyen.  Proof  that  he  rode  in  the  car 
at  the  invitation  of  the  driver,  exercising  no  control  over,  its 
movements  and  doing  no  act  inconsistent  with  the  attitude  or 
conduct  of  a  mere  passenger  or  guest,  is  not  evidence  of  posses- 
sion which  will  subject  him  to  the  presumption  or  inference  of 
guilt  of  the  larceny,  if  it  shall  appear  that  such  car  has  re- 
cently been  stolen.  The  fatal  weakness  of  the  State's  case  is 
too  apparent  to  require  further  discussion. 

Appellant  also  assigns  error  upon  the  charge  of  the  court 
with  reference  to  the  effect  of  evidence  tending  to  show  posses- 
sion by  an  accused  person  of  property  recently  stolen ;  but,  hav- 
ing found  that  the  State  has  failed  to  make  a  case  to  sustain  a 
conviction,  we  shall  not  discuss  or  pass  upon  the  technical  ac- 
curacy of  the  abstract  rule  formulated  in  the  instructions  com- 
plained of.  For  the  reasons  stated,  the  judgment  appealed  from 
is  reversed  and  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. — Reversed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  M.  0.  Kingsbury,  Appellant. 

INTOZIOATINO  LIQTJOB8:  Liquor  as  Evidence — ^Want  of  Identlfica- 
tion.  On  the  trial  of  an  indictment  for  the  unlawful  sale  of  in- 
toxicating liquors,  it  is  reversible  error  to  receive  liquors  in  evi- 
dence, along  with  testimony  tending  to  show  the  percentage  of 
alcohol  therein,  unless  it  is  first  established:  (1)  That  said  liquors 
are  the  liquors  sold  by  defendant;  and  (2)  that,  when  such  liquors 
were  analyzed,  they  were  in  the  same  condition  in  which  defendant 
sold  them. 
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Appeal  from  Audiihon  District  Court. — E.  B.  Woodruff,  Judge. 

June  21,  1921. 

The  defendant  was  convicted  of  the  crime  of  bootlegging, 
and  appeals. — Reversed, 

Mantz  &  White  and  Swan,  Clovis  ik  Swan,  for  appellant. 

H,  M.  Havner,  Attorney  General,  and  T.  M.  Rasmussen, 
County  Attorney,  for  appellee. 

Favtlle,  J.-r-The  appellant  was  indicted  by  the  grand  jury 
of  Audubon  County,  charged  with  the  crime  of  bootlegging,  al- 
leged to  have  been  committed  on  or  about  August  13,  1919.  The 
appellant  is  a  chiropractor,  living  in  Audubon.  The  evidence  in 
behalf  of  the  State  tended  to  show  that,  on  the  evening  of  the 
day  in  question,  one  Roth,  a  barber,  met  the  appellant  in  front 
of  the  barber  shop,  and  that  appellant  invited  him  to  come  up 
to  his  office,  which  he  did.  Roth  claims  that  at  this  time  the 
appellant  gave  him  a  drink  of  whisky  from  a  bottle,  and  that 
they  talked  at  that  time  about  the  appellant's  selling  the  witness 
four  quarts  of  liquor.  The  witness  testified  that,  later  in  the 
evening,  he  met  the  appellant,  and  that  they  took  a  ride  in  an 
automobile,  and  that  the  appellant  had  four  quart  bottles,  which 
w^ere  wrapped  in  newspaper  and  tied  with  a  ^string.  These, 
it  is  claimed,  were  delivered  to  the  witness,  who  paid  the  ap- 
pellant $11  per  bottle  therefor.  The  witness  testified  that,  after 
he  got  the  four  bottles,  he  took  them  to  a  place  near  the  canning 
factory,  reaching  there  by  a  circuitous  route  through  various 
alleys;  that  he  set  them  down,  opened  the  bundle,  and  pulled 
out  a  bottle  and  took  a  drink ;  that  he  just  saw  the  one  bottle ; 
and  that  it  had  on  it  a  label  bearing  the  words  **01d  Taylor.'' 

The  witness  seems  to  be  rather  hazy  in  his  recollection  as 
to  just  when  and  where  the  witnesses  Campbell  and  Hansen 
joined  him  in  the  festivities,  but  testified  that  they  were  present 
at  the  canning  factory,  and  that  they  also  drank  from  this 
bottle.  Roth,  it  appears,  w^as  somewhat  of  a  connoisseur,  and, 
after  tasting  tlie  liquor,  expressed  himself  in  no  uncertain  terms 
as  being  thoroughly  dissatisfied  wdth  his  purchase.    He  immedi- 
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ately  announced  to  his  colleagues,  Hansen  and  Campbell,  that 
he  was  going  to  return  to  the  appellant  forthwith,  and  demand 
a  restoration  of  his  money.  However,  he  made  no  attempt  to 
effectuate  a  legal  rescission  of  the  contract;  for  he  neglected  to 
return  the  property  purchased,  or  otherwise  to  place  the  appel- 
lant in  statu  quo.  Whether  or  not  he  deemed  the  merchandise 
contraband  and  subject  to  confiscation  does  not  appear;  but, 
while  gone  on  his  mission  to  receive  restoration  of  the  purchase 
price,  he  left  the  liquor  in  the  custody  of  his  two  associates, 
requesting  Hansen  to  take  care  of  it  during  his  absence.  Hansen 
testified  that  he  put  the  bottles  in  an  old  barn,  which  was  open, 
and  left  them  there.  Roth  claims  that  he  saw  the  appellant  and 
got  his  money  back,  and  that  he  then  fell  in  with  three  other 
companions,  Foley,  Phillips,  and  Nelson,  who  accompanied  him 
to  the  vicinity  of  the  Hansen  barn.  Hansen  took  Roth  to  the 
barn,  where  he  got  four  bottles  and  took  them  away  in  an  auto- 
mobile, accompanied  by  his  three  friends.  These  parties  then 
went  to  a  place  described  as  the  **Nash  Bridge,''  on  the  out- 
skirts of  the  town,  where,  with  these  new  comrades.  Roth  again 
sampled  the  contents  of  the  bottle  which  had  been  opened.  Not 
being  reassured  regarding  the  quality  of  the  stuff  by  this  ex- 
perience. Roth  placed  the  four  bottles  in  the  weeds  by  the  road- 
side south  of  the  Nash  Bridge.  A  paper  was  wrapped  about 
them  and  the  necks  were  exposed.  The  bottles  were  not  sealed, 
but  were  closed  with  ordinary  corks.  The  evidence  discloses 
that  the  bottles  were  placed  *'in  the  moonlight,"  but  no  claim  is 
made  that  the  *  *  moonshine ' '  had  anything  to  do  with  the  quality 
of  the  contents.  After  depositing  the  bottles,  the  four  parties 
returned  to  the  city  together,  and  from  that  time  on.  Roth  dis- 
appears from  the  scene.  Nelson  was  not  a  witness  at  the  trial, 
and  his  whereabouts  after  the  bottles  had  been  cached  near  the 
bridge  is  likewise  unexplained. 

Some  time  later  during  the  night,  Foley  and  Phillips,  how- 
ever, returned  to  the  bridge,  located  the  bottles,  and  took  one 
of  them  away.  They  took  it  to  the  office  of  a  physician  in  the 
city,  at  about  2  o'clock  in  the  morning,  and  delivered  it  to  the 
physician,  who  placed  the  same  on  the  floor  in  his  office,  behind 
the  door.  The  office  was  unlocked,  and  he  left  it  there  until  the 
following  morning,  when  he  met  the  sheriff  on  the  street  and  told 
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him  of  the  circumstance  6f  the  bringing  of  the  bottle  to  his 
oflSce.  The  sheriff  went  with  the  doctor  to  the  latter 's  oflBce 
and  received  from  him  the  bottle,  which  he  took  and  put  in  the 
jail,  where  it  remained  until  some  time  in  November  following, 
at  which  time  the  sheriff  placed  a  portion  of  it  in  another  bottle, 
which  was  sealed  up  and  delivered  to  a  chemist  in  Des  Moines. 
The  chemist  subsequently  analyzed  this  sample,  and  testified 
that  it  contained  20.06  per  cent  alcohol  and  was  intoxicating. 
Reverting  to  the  night  in  question,  it  appears  that,  after 
the  transaction  hereinbefore  detailed,  some  time  in  the  early 
morning  hours,  the  witness  Foley  returned  to  the  Nash  bridge  for 
the  second  time.  This  time,  however,  he  went  alone.  He  claims 
that  he  found  the  three  remaining  bottles  reposing  in  the  weeds 
by  the  roadside.  These  he  rescued  and  carried  to  the  city  dump 
ground  and  hid  in  the  blue  grass  near  the  fence.  The  dump 
ground  was  a  place  where  the  refuse  and  debris  from  the  city 
were  deposited.  Here  they  might  have  been  utterly  lost  to 
human  ken,  had  it  not  been  for  the  vigilance  of  the  city  marshal. 
Some  time  in  August,  it  being  impossible  for  him  to  fix  the  date, 
this  official  was  mowing  weeds  with  a  scythe  near  the  city  dump 
ground  fence,  when  the  point  of  the  scythe  struck  a  bottle  and 
broke  it.  The  marshal  thought  that  he  detected  the  odor  of 
liquor.  He  investigated.  He  found  a  broken  bottle,  and  near  by 
he  found  two  other  bottles  intact.  He  discreetly  did  not  disturb 
these,  but,  having  mowed  the  grass  from  around  them,  left  them 
untouched,  and  later  informed  the  sheriff  of  his  discovery.  The 
sheriff  in  due  time  went  to  the  dump  ground  and  secured  the 
two  bottles  and  the  fragments  of  the  broken  one.  The  con- 
tents of  one  of  these  bottles  were  afterwards  sent  to  the  chem- 
ist, who  analyzed  it  and  found  that  it  contained  about  30.08  per 
cent  of  alcohol.  The  sheriff  identified  one  of  the  exhibits  pro- 
duced upon  the  trial  as  being  the  bottle  he  had  received  from 
the  doctor,  and  three  other  exhibits  as  being  the  two  bottles  and 
the  broken  one  that  he  had  found  at  the  dump  ground.  They 
were  all  quart  bottles.  None  of  the  other  witnesses  were  able  to 
in  any  way  identify  the  bottles  produced  at  the  trial  as  being  the 
bottles  they  had  previously  seen,  or  as  being  the  bottles  testified 
about  in  connection  with  the  transaction  alleged  to  have  taken 
place  with  the  appellant. 
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It  is  urged  by  the  appellant  that  the  identity  of  these  ex- 
hibits was  not  established  by  that  degree  of  proof  required  in 
criminal  actions  to  permit  the  introduction  of  the  exhibits  in 
evidence. 

The  vital  question  in  the  case  is  whether  or  not  the  liquor 
claimed  to  have  been  purchased  of  the  appellant  by  the  witness 
Both  was  intoxicating  liquor.  This  is  established,  if  at  all, 
solely  by  the  chemical  analysis  of  the  contents  of  the  two 
bottles.  The  witnesses  who  sampled  the  one  bottle  were  unable 
to  classify  the  contents  in  any  manner.  Unless  we  are  to 
overrule  the  established  precedents  and  the  well-recognized 
rules  of  evidence  in  regard  to  the  identity  of  exhibits  of  this 
character,  there  was  no  suflScient  identification  to  permit  the 
introduction  of  these  exhibits  in  evidence.  Not  one  of  these 
witnesses,  except  the  sheriff  and  the  chemist,  testified  that  the 
contents  of  these  bottles  were  not  changed  in  any  manner  while 
under  their  custody  or  control.  It  is  very  apparent  that  the 
bottles  were  left  where  they  were  easUy  accessible  to  parties  who 
knew  of  their  location,  and  that  they  could  easily  have  been 
tampered  with,  or  have  been  replaced  by  others.  Of  the  two 
bottles  that  were  analyzed,  there  was  a  difference  of  10  per 
cent  in  the  alcoholic  contents.  There  was  no  suflScient  proof  that 
the  bottles  claimed  to  have  been  purchased  from  the  appellant 
were  the  bottles  offered  in  evidence,  or  that,  if  they  were  the 
same,  their  contents  were  in  the  same  condition  when  analyzed 
as  when  purchased.  The  preliminary  proof  in  this  respect  is 
for  the  court,  and,  unless  there  is  such  preliminary  proof  of 
identity,  it  is  error  to  admit  the  exhibits  and  the  proof  of  their 
contents  to  be  received  in  evidence.  State  v.  Cook,  17  Kan.  392 ; 
State  V.  Hossack,  116  Iowa  194 ;  State  v.  Phillips,  118  Iowa  660 ; 
State  V,  Kirk,  168  Iowa  244 ;  Sullivan  v.  State,  83  Tex.  Cr.  477 
(204  S.  W.  1169). 

It  was,  therefore,  error  to  permit  the  witness  Jordan  to 
testify  as  to  the  chemical  analysis  of  the  liquor  examined  by 
him,  because  there  was  no  sufficient  identification  of  it  as  having 
been  procured  from  the  appellant,  or  that  the  contents  of  the 
bottles  from  which  this  liquor  was  claimed  to  have  been  taken 
were  in  the  same  condition  then  that  they  were  in  when  obtained 
from  the  appellant,  if  they  were  so  obtained. 
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Because  of  the  error  in  the  receipt  of  this  evidence  upon 
the  record  made,  the  judgment  of  the  district  court  must  be, 
and  the  same  is, — Reversed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Carl  Ringdahl,  Appellant. 

INDICTMENT  AND  INFORMATION:    Arraignxneiit— Presumption.    It 

1  is  not  essential  to  the  validity  of  a  judgment  on  an  indictment  that 
the  record  recite  an  arraignment.  It  foHows,  when  there  is  such 
recital,  that  it  will  be  presumed  that  all  things  were  done  to  con- 
stitute a  proper  arraignment,  or  that  such  things  were  waived  by 
the  defendant. 

INTOXICATING  LIQUORS:     Nuisance— Reduction  of  Maximum  Sen- 

2  tence.  Record  reviewed,  .and  held  that  a  maximum  sentence  for 
maintaining  a  nuisance  should  be  reduced  one  half. 

Appeal  from  Winneshiek  District  Court. — H.  E.  Taylor,  Judge. 

June  21,  1921. 

Appeal  from  judgment  imposing  fine  on  defendant  for  il- 
legal sale  of  intoxicating  liquor. — Modified  and  affirmed. 

E.  R.  Acres,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  for  appellee. 

Arthur,  J. — Defendant  was  indicted  by  the  grand  jury  of 
Winneshiek  County  on  February  9,  1921,  charged  with  the  crime 
of  nuisance,  under  Code  Section  2384.  On  February  16,  1921, 
E.  R.  Acres,  attorney,  was  appointed  to  defend  him,  and  a  plea 
of  not  guilty  which  had  been  made  was  withdrawn,  and  a  plea 
of  guilty  entered.  Defendant  was  adjudged  guilty  as  charged, 
and  sentenced  to  pay  a  fine  of  $1,000  and  costs  of  prosecution, 
including  an  attorney  fee  of  $50,  and,  in  default  of  payment  of 
fine,  w^as  to  be  imprisoned  until  fine  and  costs  were  paid,  at 
the  rate  of  $3.33  per  day. 
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The  error  assigned  by  appellant  is  that  there  was  no  ar- 
raignment of  appellant,  as  provided  by  Code  Section  5315.  The 
judgment  entry  recites  that  defendant  was  **duly  arraigned.'' 
1.  Indictment  and  Counsel  for  appellant  contends  that  such  recital 
i?Sgnm™f  ■  ^^  ^^^  record  is  a  conclusion  only ;  that  the  facts 
preaumption.  must  appear  in  the  record ;  that  it  must  affirma- 
tively appear  that  the  indictment  was  read  to  the  defendant,  and 
the  defendant  informed  that,  if  the  name  by  which  he  is  indicted 
is  not  his  true  name,  he  must  then  declare  what  his  true  name  is, 
or  that  he  will  be  proceeded  against  by  the  name  in  the  in- 
dictment, and  that  he  must  be  asked  what  he  answers  to  the  in- 
dictment; and  that  there  can  be  no  conviction  until  the  defend- 
ant is  required  to  state  whether  or  not  he  is  rightfully  named  in 
the  indictment,  because  this  is  mandatory  and  jurisdictional. 

While  the  formality  of  arraignment  is  specified  in  Code  Sec- 
tion 5315,  arraignment  may  be  waived,  under  the  provisions  of 
Code  Section  5310.  The  record  in  this  case  does  not  shuw  that 
defendant  waived  arraignment,  but  it  does  affirmatively  appear 
in  the  judgment  entry  that  defendant  was  arraigned,  and  took 
time  to  plead. 

The  question  raised  by  appellant  has  been  before  this  court. 
In  State  v.  Winstrand,  37  Iowa  110,  the  record  did  not  show  that 
defendant  waived  arraignment,  or  that  he  was  arraigned.  We 
said: 

'*But  as  the  record  is  silent  as  to  the  arraignment,  and 
every  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ings below,  it  must  be  presumed  that  he  was  arraigned,  and 
failed  to  give  his  true  name,  or  that  he  waived  the  arraignment. 
In  fact,  the  appearing  and  pleading  voluntarily  to  an  indictment 
constitutes  of  itself,  it  seems  to  us,  a  waiver  of  arraignment. 
The  arraignment  is  for  the  benefit  of  the  defendant.  This  is 
implied  in  the  provision  that  he  may  waive  it.  If  it  was  for 
the  benefit  of  the  state,  it  could  not  be  waived  by  the  defendant. '' 

See,  also,  State  v.  Bowman,  78  Iowa  519;  State  v.  Corwin, 
151  Iowa  420.  The  failure  of  the  court  to  make  a  formal  ar- 
raignment of  defendant,  if  there  was  such  a  failure,  if  er- 
roneous or  irregular,  was  only  technically  so,  and  not  preju- 
dicial to  defendant.  State  v.  Heft,  155  Iowa  21.  It  is  not  es- 
sential that  the  record  affirmatively  show  that  the  defendant  was 
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arraigned.  Since  arraignment  is  for  the  benefit  of  defendant, 
and  can  be  waived,  it  will  be  presumed,  where  the  record  is  silent 
as  tottie  formal  statutory  requirement  to  constitute  arraign- 
ment, tnat  the'  defendant  waived  this  provision  of  the  statute. 
In  Jthe  instiint  case,  however,  the  record  does  affirmatively  show 
^•th^ 'Arraignment  of  defendant. 

\  »'  Gounsel  for  defendant  complains  becatise  the  trial  court  im- 
posed upon  the  defendant  the  maximum  penalty,  and  makes  an 
earnest  appeal  for  a  reduction  of  the  sentence.    We  think  this 

is  the  major  criticism  of  the  action  of  the  trial 
*  LiQuoEs:  nui-       court.     The  record  does  not  disclose  that  the 

sance :  reduction      ..-,  a  11  t     »         i*         .  'i* 

of  maximum  sen-  trial  court  had  before  him,  to  guide  m  pronounc- 

ing  sentence,  information  other  than  the  minutes 
of  testimony  annexed  to  the  indictment,  which  we  have  before 
us.  While  one  witness  said  that  the  defendant  was  ** running*' 
the  St.  Cloud  Hotel,  where  four  witnesses  testified  to  buying 
alcohol  from  him,  the  only  witness  who  lived  at  the  hotel,  and 
who  had  the  best  means  of  knowing,  testified  that  he  had  known 
defendant  about  a  year,  and  that  defendant  was  ** working''  in 
the  St.  Cloud  Hotel.  Defendant's  counsel  insists  that  defendant 
was  only  an  employee  at  the  hotel,  and  not  the  proprietor;  and 
we  come  to  that  conclusion. 

On  review  of  the  record,  we  are  inclined  to  feel  that  the 
sentence  imposed  on  this  young  man  was  too  harsh.  The  fine 
imposed  is  reduced  to  $500,  and,  in  default  of  payment  thereof, 
defendant  is  to  be  imprisoned  in  jail  until  such  fine,  not  includ- 
ing costs,  is  paid,  at  the  rate  of  $3.33  per  day. — Modified  and 
affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  J  J.,  concur. 


State  of  Iowa,  Appellee,  v.  William  McClain  et  al.,  Appellants. 

WITNESSES:     Cross-Examination  In  re  Alibi.    Cross-examination  tend- 

1  ing  to  show  the  inconsistency  of  a  claim  of  alibi  reviewed,  and  held 
proper. 

WITNESSES:      Leading    Question    to    Non-English-Speaking    Witness. 

2  Large  discretion  rests  in  the  court  to  permit  leading  questions  to  a 
witness  who  speaks  the  English  language  with  -difficulty. 
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JUBY:     Sight  to  Fall  Panel^WaiTer.    The  statutory  right  to  demand 

3  a  fiUl  panel  of  all  jurors  out  of  which  to  draw  a  jury  must  be  made 
when  the  cause  is  called  for  trial^  and  before  the  jury  is  called^ 
or  waiver  of  the  right  will  result.     (Sec.  3693,  Code,  1897.) 

TBIAIi:     Formation  of  Jury.    The  formation  of  a  jury  panelr  is  not  a 

4  part  of  the  trial. 

Appeal  from  Woodbury  District  Court, — John  W.  Anderson, 

Judge. 

June  22,  1921. 

By  verdict  of  the  jury  and  judgment  of  the  court  thereon, 
the  defendant  was  convicted  of  robbery,  and  was  duly  sentenced 
therefor.    He  has  appealed. — Affirmed. 

Oeorge  C.  Yeaman,  for  appellants. 

Ben  J.  OibsoTiy  Attorney  General,  and  John  Fletcher,  Assis- 
tant Attorney  General,  for  appellee. 

Evans,  C.  J. — I.  The  evidence  on  behalf  of  the  State 
tended  to  show  that  the  defendant  McClain  and  seven  others 
pretending  to  act  as  police  officers  robbed  William  Pavluchik 
and  Phelix  Veriha  on  the  night  of  July  9,  1919.  The  robbery 
occurred  upon  a  farm  a  few  miles  out  of  Sioux  City,  which  was 
occupied  and  farmed  by  the  parties  named.  The  fact  that  a 
robbery  occurred  was  proven  by  indisputable  evidence.  The 
defendant  denied  that  he  had  any  part  in  it,  and  offered  evi- 
dence, including  his  own,  tending  to  show  an  alibi.  This  was 
the  nature  of  his  defense.  In  other  words,  the  disputed  fact 
under  the  evidence  was  one  of  identity. 

II.  One  of  the  grounds  of  reversal  urged  for  defendant  is 
that  the  trial  court  permitted  an  improper  cross-examination  of 
the  defendant  as  a  witness.    In  support  of  his  alleged  alibi,  he 

testified  that  he  was  at  a  certain  place  on  the 

'  cTOBs-examina;       night  of  the  alleged  robbery.     There  is  some 

ion  %n  re  hi  i.    ^^^j^^  jjj  ^^^  State's  cvidcncc  as  to  whether  the 

robbery  occurred  on  the  night  of  July  8th  or  July  9th.    One  wit- 
ness testified  that  it  was  three  or  four  days  after  July  4th.    The 
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manifest  tendency  of  the  cross-examination  complained  of  was 
to  discredit  the  alleged  alibi.  The  evidence  for  the  State  not  only 
tended  to  identify  the  defendant  as  one  of  the  robbers,  but  also 
to  identify  one  or  more  of  his  companions.  He  denied  acquain- 
tance with  such  alleged  companions.  Prior  to  the  time  of  the 
present  trial,  the  defendant  had  been  convicted  of  another  felo- 
nious crime,  committed  immediately  after  the  time  of  the  al- 
leged robbery,  in  conjunction  with  the  same  persons  whose  ac- 
quaintanceship he  denied.  He  was  interrogated  on  cross-exam- 
ination as  to  some  of  the  circumstances  testified  to  by  him  on  his 
trial  for  such  offense.  These  circumstances  were,  on  their  face, 
apparently  inconsistent  with  his  present  story  of  an  alleged 
alibi.  We  think  that  they  came  fairly  within  the  range  of  proper 
cross-examination,  and  that  the  trial  court  did  not  abuse  its 
discretion  in  permitting  the  same. 

III.  Defendant  also  complains  of  certain  leading  questions 
permitted  by  the  court  to  be  put  to  the  witness  Pavluehik,  he 
being  the  injured  party  and  the  purported  prosecuting  witness. 
2.  Witnesses:        ,'^^^^  witncss  was  a  foreigner,   and   spoke  the 

tTno^n-E'ngHsh.'*  English  language  imperfectly.  The  trial  court 
speaking  witness,  ^as  a  large  discretion  in  such  a  case,  within 
appropriate  limits,  to  permit  so-called  leading  questions.  In  the 
later  examination  of  this  witness,  an  interpreter  was  used,  and 
with  the  aid  of  such  interpreter  a  full  examination  and  cross- 
examination  were  had.  We  discover  no  abuse  of  the  prerogatives 
of  the  trial  court  at  this  point. 

IV.  The  question  most  urgently  argued  by  counsel  for 
appellant  pertains  to  the  jury  panel  and  to  the  method  whereby 
it  was  made.    The  trial  was  had  at  Sioux  City,  where  several 

district  judges   hold   court   in   separate   court 
'  to^luu  pfnei:       rooms  at  the  same  time.     The  courthouse  con- 
^**^^^'  tains  four  court  rooms,  three  of  which  were  in 

actual  use  for  the  trial  of  cases  by  three  district  judges  at  the 
time  of  the  trial  of  the  defendant.  The  fourth  room  was,  at 
that  time,  used  as  an  assembly  room  for  jurors,  and  was  used  by 
the  district  judges  severally  for  miscellaneous -business.  In  ad- 
vance of  the  term,  a  list  of  150  names  had  been  drawn  for  the 
jury  panel.  They  had  all  assembled  in  this  particular  court 
room  and  had  all  been  sworn  in  the  presence  of  one  of  the  dis- 
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triet  judges  to  answer  truthfully  all  questions  touching  their 
qualifications  to  sit  as  jurors.  It  appears  also  that  many  of  them 
had  been  excused  from  jury  service,  for  reasons  not  appearing  in 
this  record.  Approximately  75  of  them  remained  for  service. 
For  the  purpose  of  apportioning  these  to  the  different  court 
rooms  where  trials  were  proceeding,  the  clerk  drew  out  of  the 
box  the  names  of  the  appropriate  number  for  each  court  room, 
and  these  appeared  in  the  respective  court  rooms  for  service. 
The  number  thus  sent  to  each  court  room  in  the  first  instance  was 
from  16  to  20.  The  names  of  all  such  were  put  into  a  box  in 
such  court  room  substantially  in  the  manner  provided  by 
statute.  For  the  trial  of  a  case,  the  names  of  jurors  were  drawn 
from  such  box  in  the  usual  manner.  It  will  be  seen,  however, 
that  such  box  in  any  court  room  did  not  contain  the  names  of 
the  entire  jury  panel.  The  complaint  of  the  defendant  is  that 
he  was  not  present  at  the  fourth  court  room  at  the  time  when 
the  16  or  20  jurors  of  the  panel  were  allotted  to  the  court  room 
where  his  trial  was  held.  The  argument  is  that  he  had  a  consti- 
tutional right  to  be  present  at  all  stages  of  his  trial,  and  that 
this  allotting  of  16  to  20  jurors  for  use  in  the  court  room  where 
his  trial  was  had  was  a  part  of  his  trial. 

The  question  thus  raised  involves  a  consideration  of  Code 
Sections  3693,  3694,  3695,  and  3696,  which  are  as  follows: 

**3693.  When  a  cause  is  called  for  trial,  and  before  draw- 
ing the  jury,  either  party  may  require  the  names  of  all  the 
jurors  in  the  panel  to  be  called,  and  an  attachment  to  be  issued 
against  those  who  are  absent,  but  the  court  may,  in  its  discre- 
tion, wait  or  not  for  the  return  of  the  attachment. 

*'3694.  The  clerk  shall  prepare  separate  ballots  containing 
the  names  of  the  persons  returned  as  jurors,  which  shall  be 
folded,  each  in  the  same  manner,  as  near  as  may  be,  and  so  that 
the  name  thereon  shall  not  be  visible,  and  must  deposit  them  in 
a  box  kept  for  that  purpose. 

**3695.  Before  the  name  of  any  juror  is  drawn,  the  box 
must  be  closed  and  shaken,  so  as  to  intermingle  the  ballots 
therein,  and  the  clerk  shall  draw  such  ballots  from  the  box,  with- 
out seeing  the  names  written  thereon,  through  the  top  of  the  lid 

thereof. 

**3696.    If  a  juror  is  absent  w-hen  his  name  is  drawn,  or  be 
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set  aside  or  excused  from  serving  on  that  trial,  the  ballot  con- 
taining his  name  must  be  folded  and  returned  to  the  box  as  soon 
as  the  jury  is  sworn." 

The  defendant  relies  principally  upon  Sections  3694  and 
3695,  as  being  mandatory  and  intended  to  secure  to  him  his 
constitutional  right. 

We  do  not  think  that  any  constitutional  question  is  in- 
volved. The  Constitution  does  not  deal  with  the  details  of  crim- 
inal procedure.  The  particular  details  set  forth  in  the  quoted 
sections  of  the  statute  were  not  essential  to  the  constitutional 
rights  of  the  defendant.  We  shall  not  deal,  therefore,  with  any 
constitutional  question.  If  any  right  of  the  defendant  was 
violated,  it  was  a  statutory  right,  as  defined  in  such  sections.  It 
will  be  noted  from  Section  3693  that  it  confers  the  right  upon 
either  party  to  a  case  to  demand  a  call  of  the  names  of  the  entire 
jury  panel.  It  does  not  confer  the  right  upon  either  party  to 
demand  that  all  absentee  jurors  shall  be  brought  into  court  be 
fore  the  jury  is  drawn.  The  discretion  of  the  court  in  such  a 
case  is  expressly  reserved  in  the  statute.  The  same  discretion 
is  inferentially  reserved  in  Section  3696,  whereby  a  juror, 
though  drawn,  may  be  excused,  and  where  the  absence  of  a 
juror,  though  drawn,  is  not  necessarily  effective  to  delay  the 
trial.  In  State  v.  Oillick,  7  Iowa  287,  a  similar  statute  then  in 
force  was  held  to  be  directory  only,  and  not  mandatory.  In 
State  V.  Edgerton,  100  Iowa  63,  a  somewhat  analogous  question 
was  presented,  which  involved  the  method  of  making  up  the 
grand  jury  panel,  wherein  we  held  that  substantial  compliance 
with  the  statute  was  all  that  was  required.  In  State  v.  Oillick, 
supra,  it  was  held  that  the  deviation  from  the  statute  would  not 
be  deemed  prejudicial,  in  the  absence  of  specific  objection  or 
request  by  the  complaining  defendant  at  the  time.  This  case  is 
quite  controlling  of  the  present  case.  If  the  statute  under  con- 
sideration therein  was  directory,  then  the  sections  considered 
herein  must  be  deemed  such.  Moreover,  the  defendant  made 
no  complaint  of  this  method  of  making  the  jury  panel  before  the 
jury  was  selected.  Without  objection,  the  names  were  drawn 
from  this  jury  box  for  the  purpose  of  the  trial  of  this  case.  No 
demand  was  made  that  the  names  of  all  the  panel  should  be 
called,  nor  was  any  objection  made  that  the  jury  box  contained, 
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in  fact,  only  a  part  of  the  names  of  the  jurjr  panel.  It  was  only 
after  the  jury  had  been  selected,  and  before  the  taking  of  evi- 
dence had  begun,  that  the  objection  was  raised.  The  fair  in- 
ference of  Section  3693  is  that  the  demand  for  a  full  panel 
out  of  which  to  draw  the  names  of  the  trial  jurors  must  be  made 
when  the  **  cause  is  called  for  trial,  and  before  drawing  the 
jury.''  We  deem  it  clear,  therefore,  that  the  objection  now 
urged,  whatever  its  merits,  came  too  late.  The  conditions  thus 
imposed  by  the  statute  violate  no  constitutional  right  possessed 
by  the  defendant.    The  formation  of  the  jury  panel  is  not  a  part 

of  the  trial  of  the  particular  case.    If  it  were, 

**  Son^oi  iSr^      ^^^^  ^^  ^  *  P*^  ^'  *^®  ^^^^^  ^^  every  case  for 

said  term.  Proceedings  for  the  attachment  of 
abftent  or  disobedient  jurors,  or  the  recognition  of  the  exemption 
of  jurors,  or  the  discharging  of  jurors  from  service  for  sufficient 
excuse,  are  all  matters  in  which  the  particular  litigant  has  no 
voice. 

Lastly,  it  is  urged  that  the  evidence  was  wholly  insufficient 
to  sustain  the  conviction.  A  careful  reading  of  the  evidence 
satisfies  us  that  this  ground  of  reversal  is  not  tenable.  We  find 
no  error,  and  the  judgment  below  is,  accordingly,  affirmed. — 
Affirmed, 

Weaver,  Preston,  and  De  Graff,  JJ.,  concui^ 


Christian  Ament,  Appellee,  v.  Unknown  Claimants  et  al., 

Appellants. 

ADVEB8E  POSSESSION:     Evidence.    Record  held  to  establish  title  to 
the  land  in  controversy  by  adverse  possession. 

Appeal  from  Delaware  District  Court. — Oeorge  Dunham,  Judge. 

June  25,  1921. 

Action  to  quiet  title  in  plaintiff  against  unknown  claimants 
of  105  acres  of  land,  including  8  acres  which  defendants  John 
House  and  Anna  House  claim  to  own  and  defend.  Facts  appear 
in  the  opinion. — Affirmed. 
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Anna  M.  TJtt  and  Yoran  c&  Yoran,  for  appellants. 
Fred  B.  Blair ,  for  appellee. 

Arthur,  J. — Appellee's  claim  is  based  on  a  contract  of  pur- 
chase from  S.  Yeager,  in  March,  1908,  and  deed  in  pursuance  of 
contract,  and  record  title  to  27  acres  of  land  lying  north  of  the 
Maquoketa  River,  in  the  northeast  quarter  of  the  northeast 
quarter  of  Section  12,  Township  87,  Range  3,  in  Delaware 
County,  Iowa.  The  description  in  the  deed  from  Yeager  to  ap- 
pellee is : 

**A11  that  part  of  the  northeast  quarter  of  the  northeast 
quarter  of  Section  12,  Township  87,  north.  Range  3,  that  is  not 
o\vned  by  Charles  House  at  this  date,  and  other  lands/' 

Appellee  claims  under  his  muniments  of  title,  and  adverse 
possession  by  himself  and  his  grantors.  The  controversy  is 
over  the  north  8  acres  of  the  40. 

Appellants  John  House  and  Anna  House  claim  the  8  acres 
under  a  deed  from  Charles  House,  their  father,  dated  Febru- 
ary 6,  1912,  the  description  in  which  originally,  before  it  was 
changed,  was,  **8-40  of  northeast  quarter  of  northeast  quarter 
of  Section  12,  Township  87,  Range  3,''  which  was  afterwards 
changed,  at  the  instance  of  John  House,  to  read  **N.  8-40," 
same  section,*township,  and  range.  The  change  was  made  by 
inserting  the  letter  **N."  The  deed  from  Charles  House  to 
John  and  Anna  House  was  prepared  by  one  Edward  Tobin,  at 
the  home  of  Charles  House,  who  took  the  description  **8-40  of 
the  northeast  quarter  of  the  northeast  quarter  of  Section  12'' 
from  an  old  deed,  which  deed  also  described  other  lands.  Tobin 
sent  the  deed  for  record,  and  it  was  returned  to  him  with  inquiry 
as  to  what  part  of  the  40  the  **8-40"  was.  Then  it  was  that 
Tobin  had  a  conversation  with  John  House  about  it,  asking 
John  if  he  could  furnish  him  the  description.  John  brought  to 
him  some  tax  receipts  containing  the  description  ''N  8-40;" 
and  upon  that  suggestion,  he  placed  in  the  deed  the  letter  **N" 
before  **8-40."  Charles  House  was  not  present  when  the  inter- 
polation was  made,  and  the  record  does  not  disclose  that  he  knew 
of  it. 

Defendants  further  based  their  claims  on  tax  receipts  for 


I 
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many  years,  for  taxes  paid  on  the  north  8  acres  of  the  40.  The 
Houses  further  predicate  their  claim  on  a  conversation  that  John 
claims  to  have  had  with  his  father,  many  years  before,  in  which 
he  says  his  father  told  him  that  he  had  bought  the  8  acres  about 
50  years  before,  and  had  the  tax  receipts  to  show  for  it.  Apt 
objections  were  made  by  appellee  to  the  competency  of  the  al- 
tered deed  and  the  legend  of  the  purchase  by  the  ancestors 
some  50  years  ago.  There  was  no  record  title  shown  of  Charles 
House  to  the  8  acres  in  controversy.  Defendants  own,  and  their 
ancestor  owned,  of  the  40,  the  13  acres  lying  south  of  the  Ma- 
quoketa  River.  The  father,  Charles  House,  and  defendants 
have  always  paid  taxes  on  13  acres  of  the  40.  Appellee  and 
his  grantors  have  paid  taxes  on  27  acres  of  the  40.  Taxes  have 
been  pJaid  on  the  entire  40  in  this  way.  As  expressed  by  the 
lower  court : 

There  has  evidently  been  a  jumble  in  the  matter  of  assess- 
ing and*  collecting  taxes  on  this  land.  Neither  of  the  parties, 
the  plaintiff  nor  defendants  John  and  Anna  House,  have  paid 
the  taxes  on  the  entire  and  identical  acreage  that  they  are  now 
claiming  as  their  property  in  the  40.'* 

Defendants  claim  and  have  title  ^o  the  13  acres  in  the  40, 
but  have  paid  on  the  north  8  acres  and  the  south  5  acres  of  the 
40.-  Plaintiff  claims  the  27  acres  north  of  the  river,  which  is 
substantially  the  north  27  acres  of  the  40,  but  has  each  year 
paid  taxes  and  has  tax  receipts  for  payment  on  the  south  32/40, 
except  the  south  5  acres.  From  the  record,  as  to  payment  of 
taxes  we  conclude  with  the  lower  court  that  the  facts  with  refer- 
ence to  the  payment  of  taxes  have  little  evidentiary  force,  and 
cannot.be  considered  as  in  any  way  controlling  in  the  determina- 
tion of  the  present  rights  of  the  parties  in  any  specific  land 
in  controversy  under  the  issues  of  the  cause. 

It  is  established  in  the  record  that  appellee  purchased  from 
Christian  Yeager  the  27  acres  north  of  the  river,  and  immedi- 
ately went  into  possession  thereof  as  absolute  owner  j  that  he 
has  been  in  actual  adverse  possession  under  such  purchase,  since 
the  date  of  his  contract  of  purchase  from  Christian  Yeager,  in 
1908,  and. his  deed  in  pursuance  of  the  contract,  in  1909,  re- 
corded March  23,  1909 ;  and  that  his  title  to  said  27  acres  should 
be  quieted  against  defendants  John  House  and  Anna  House. 
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While  the  evidence  lacks  clearness,  we  think  the  whole  'record 
fairly  establishes  an  adverse  holding  of  the  north  8  acres  by  ap- 
pellee's  grantors.  We  think  Yeager  was  in  possession  of  the 
north  8  acres,  adverse  to  the  claim  of  defendants.  It  is  true 
that  the  Houses  always  made  some  claim  to  the  north  8  acres. 
It  was  rough  timber  land,  and  they  chopped  and  took  poles  and 
wood  from  it.  Appellants  have  not  been  on  the  land  in  dispute 
but  once  since  appellee  went  into  possession,  in  1908.  In  1910, 
appellee  found  John  House  cutting  timber  on  the  land,  and 
then  told  him  that  he  (Ament)  owned  the  land,  and  forbade 
John's  cutting  any  more  timber;  and  John  desisted,  and  since 
that  time  has  not  attempted  to  interfere  with  appellee's  posses- 
sion, until  the  claim  made  in  this  cause.  In  the  deed  received 
by  Ament  from  Yeager,  there  was  recognition  of  the  ownership 
of  Charles  House  of  land  within  the  40,  the  deed  reciting : 

**A11  that  part  of  northeast  quarter  of  northeast  quarter  of 
Section  12,  •  *  •  that  is  not  owned  by  Charles  House  at  this 
date.'' 

The  abstract  of  title  in  evidence  showed  that  the  only  land 
owned  by  Charles  House  in  the  40,  at  the  time  of  such  convey- 
ance, was  13  acres  south  of  the  river.  .Therefore,  we  conclude 
that  the  conveyance  to  plaintiff  was  the  27  acres  north  of  the 
river,  including  the  8  acres  in  controversy.  Such  holding  gives 
to  appellee  and  leaves  to  appellants  the  exact  acreage  to  which, 
under  the  evidence,  we  believe  each  is  entitled  of  the  40. 

The  decree  of  the  lower  court  is  afiSrmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


American  Trust  &  Savings  Bank  of  Waterloo,  Appellant,  v. 

John  J.  DeJaeger  et  al..  Appellees. 

PBIKOIPAI.  AND  AQEKT:     Antboilty  to  Indorse  Bms  and  Kotos. 

Authority  in  an  agent  to  indorse  for  value,  and  in  the  ordinary 
course  of  business,  notes  payable  to  the  principal,  does  not  carry 
authority,  when  the  note  matures,  to  indorse,  in  the  name  of  the 
principal,  the  maker's  renewal  note  to  the  transferee. 

Appeal  from  Black  Hawk  District  Court. — J.  E.  Willums, 

Judge. 
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June  25,  1921. 

Action  against  both  the  maker  and  indorser  on  a  promis- 
sory note..  There  was  a  directed  verdict  for  the  defendants. 
PlaintifF  appeals. — Affirmed. 

J.  W.  Arhuckle,  for  appellant. 

Read  &  Read  and  Pickett,  Swisher  &  Farwell,  for  appellees. 

Stevens,  J. — The  petition  contains  the  usual  allegations  of 
a  petition  in  an  action  against  the  maker  and  indorser  of  a 
promissory  note.  The  defendant  John  J.  DeJaeger  is  the  maker, 
and  the  Maekie  Motors  Company  the  indorser.  There  was  a 
directed  verdict  in  favor  of  both  defendants,  but  the  Maekie 
Motors  Company  alone  filed  brief  and  argument.  The  material 
facts,  which  are  undisputed,  are,  in  substance,  as  foUows:  The 
defendant  Maekie  Motors  Company,  a  corporation  engaged  in 
the  automobile  business  at  Des  Moines,  Iowa,  also  maintains  a 
branch  office  at  Waterloo,  in  this  state.  M.  S.  Binney  was  in 
general  charge  of  the  Waterloo  office  from  April  to  September, 
1917,  when  he  was  succeeded  by  Floyd  L.  Kennedy,  who  had 
previously  been  the  bookkeeper  at  that  office.  On  August  20th, 
M.  S.  Binney  negotiated  a  note  signed  by  DeJaeger  to  the  appel- 
lant bank  for  value,  indorsing  the  same  on  the  back  in  the 
usual  form.  The  note  came  due  November  16th,  and  on  Novem- 
ber 20th,  the  maker  asked  appellant  for  an  extension  of  time. 
It  being  the  policy  of  the  bank  not  to  grant  extensions  of  time, 
a  new  note  was  made  out,  payable  to  appellant,  and  indorsed  by 
Kennedy  as  follows:  ** Maekie  Motors  Company,  by  F.  L. 
Kennedy."    This  action  is  on  the  renewal  note. 

The  defenses  urged,  in  addition  to  a  general  denial,  are 
that  the  indorsement  upon  the  back  of  the  note,  if  placed  there 
by  Kennedy,  was  without  the  knowledge  or  authority  of  the 
Maekie  Motors  Company;  and  that  the  effect  thereof  was  to 
constitute  the  defendant  an  accommodation  indorser;  and  that 
its  articles  of  incorporation  did  not  authorize  its  officers  or 
agents  to  bind  it  as  such  indorser.  The  business  carried  on  by 
the  Waterloo  office  was  the  sale  of  automobiles,  certain  sales- 
men reporting  to  that  office. 
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On  July  25,  1917,  the  Mackie  Motors  Company  delivered 
to  the  appellant  bank  the  following  notice  of  authority: 

''Mackie  Motors  Company,  Inc., 
''Des  Moines,  Iowa,  July  25,  1917. 
**  Kindly  honor  on  checks,  or  as  indorsements  for  the  Mackie 
Motors  Co.  on  checks,  the  following  signatures:     This  applies 
to  the  Waterloo  branch  of  the  company. 

''Mackie  Motors  Co., 

"By  M.  S.  Binney. 
"Mackie  Motors  Co., 

"By  Floyd  L.  Kennedy." 

This  letter  constitutes  the  only  direct  evidence  offered  by 
plaintiff  upon  the  question  of  the  authority  of  either  Binney  or 
Kennedy.  It  must,  of  course,  be  assumed  that  both  had  the 
necessary  authority  to  transact  the  ordinary  and  usual  business 
of  the  Waterloo  ofiBce,  as  they  were  successively  in  sole  charge 
thereof.  The  business  of  this  oflSce  appears  to  have  been  a  some- 
what active  one.  Authority,  however,  to  indorse  the  note  in 
question  could  not  be  implied  from  the  general  authority  to 
manage  the  business  of  the  office  and  to  sell  automobiles,  receive 
the  reports  of  salesmen,  and  transmit  them  to  the  Des  Moines 
office. 

Both  Binney  and  Kennedy  made  deposits  to  the  account  of 
the  Mackie  Motors  Company  in  the  appellant  bank,  placing  the 
necessary  indorsements  upon  checks  for  that  purpose,  and  also 
drew  checks  on  said  account.  These  acts,  however,  were  within 
the  express  authority  of  the  agents  and  the  terms  of  the  notice 
sent  to  the  bank  by  the  defendant. 

Counsel  for  appellant,  however,  contends  that  the  act  of 
Kennedy  in  indorsing  the  note  on  November  20th  was  within  the 
apparent  scope  of  his  authority.  Apparent  authority  of  an  agent 
is  such  as  the  principal  knowingly  permits  the  agent  to  assume, 
or  which  he  holds  him  out  to  third  parties  as  possessing.  The 
apparent  authority  of  the  agent  is  determined  by  the  acts  of  the 
principal,  and  not  by  the  acts  of  the  agent.  The  fact  must  not 
be  overlooked  in  this  case  that  the  indorsement  placed  by  Bin- 
ney upon  the  original  note,  which  was  payable  to  the  Mackie 
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Motors  Company,  was  for  the  purpose  of  transferring  title  to  the 
bank  for  value.  So  far  as  it  is  disclosed  by  the  record,  neither 
Binney  nor  Kennedy,  at  any  time  prior  or  subsequent  to  Novem- 
ber 20th,  ever  indorsed  the  name  of  the  Maekie  Motors  Com- 
pany upon  the  back  of  any  other  note,  either  for  the  purpose  of 
transferring  title  in  the  usual  course  to  the  appellant  or  to  any 
other  person  or  bank,  or  for  the  purpose  of  aiding  the  maker  to 
secure  an  extension  of  time  thereon.  Authority  of  an  agent  to 
indorse  the  name  of  his  principal  upon  the  back  of  a  note  for  the 
purpose  of  transferring  title  in  the  usual  course  of  business  would 
not  imply  authority  in  such  agent  to  place  a  like  indorsement 
upon  a  renewal  note,  payable  to  the  transferee.  As  the  transaction 
in  question  is  the  only  one  of  its  kind,  so  far  as  shown  by  the  evi- 
dence, conducted  by  Kennedy,  there  is  nothing  in  the  record 
to  indicate  that  the  Maekie  Motors  Company  knowingly  per- 
mitted the  agent  to  assume  authority  to  indorse  notes  in  blank 
for  the  purpose  indicated;  nor  does  the  record  show  such  acts 
or  conduct  on  the  part  of  its  oflficers  in  holding  out  the  said 
Kennedy  as  possessing  authority  to  bind  the  corporation  by  in- 
dorsements of  the  character  in  question  as  to  have  justified  tlie 
appellant  in  assuming  that  Kennedy  possessed  the  authority  to 
bind  his  principal  by  the  indorsements.  The  only  act  of  the 
defendant's  officers  not  mentioned  above,  referred  to  in  the  evi- 
dence, is  an  occasional  visit  of  some  of  them  to  the  Waterloo  office 
and  to  the  bank. 

The  written  notice  given  by  the  Maekie  Motors  Company  to 
the  appellant  bank,  of  certain  authority  on  the  part  of  Binney 
and  Kennedy,  carried  with  it  the  implication  that  their  authority 
to  deal  with  the  bank  was  a  limited  authority.  Express  authority 
on  the  part  of  Binney  to  negotiate  the  original  note  is  not  shown ; 
but  it  is  disclosed  that  proceeds  were  forwarded  to  the  Maekie 
Motors  Company  in  the  form  of  a  draft,  and  retained  by  it. 

The  issues  do  not  involve  any  question  as  to  the  authority 
of  Binney  to  negotiate  the  sale  of  the  original  note;  but,  of 
course,  the  facts  relating  thereto  are  proper  to  be  considered,  in 
connection  with  the  other  facts  and  circumstances,  as  having 
bearing  upon  the  question  of  his  general  authority.  The  execu- 
tion of  a  note  in  renewal  of  a  debt  does  not  operate  to  extinguish 
the  debt.    Commercial  Sav,  Bank  v.  Sch^ffer,  190  Iowa  1088. 
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Plaintiff's  action  against  the  Mackie  Motors  Company  is 
based  solely  upon  the  subsequent  indorsement ;  and  the  evidence 
does  not  show  authority  in  Kennedy  to  make  it ;  nor  may  such 
authority  be  implied  from  the  general  authority  conferred  upon 
him ;  nor  are  such  acts  on  the  part  of  defendant  shown  as  to  have 
justified  the  submission  to  the  jury  of  the  issue  of  his  apparent 
authority. 

The  legal  propositions  involved  are  elementary,  and  do 
not  require  the  citation  of  authorities,  but  see  the  following: 
Citizens  Bank  v.  Public  Drug  Co.,  190  Iowa  983 ;  Ney  v.  Eastern 
Iowa  Tel  Co.,  162  Iowa  525 ;  Hosteter  v.  Wear-U-Well  Shoe  Co., 
171  Iowa  346 ;  Johnson  v.  Northern  Minn.  L.  &  I.  Co.,  168  Iowa 
340. 

The  judgment  of  the  court  below  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  FAvnjjE,  JJ.,  concur. 


Barber  Asphalt  Paving  Company,  Appellee,  v.  City  op  Des 

Moines,  Appellant. 

MUNICIPAL    00BPOBATI0N8:      Public    Improvements — ^Failure    to 

1  Levy  Assessments  and  DeUver  Oertiflcatee.  The  act  of  a  city  in 
delaying,  through  its  public  officials,  the  fulfillment  of  its  contract 
obligation  to  levy  special  assessments  to,  the  full  amount  of  the 

f  contract  price  and  interest,  if  any,  and  to  deliver  assessment  cer- 
tificates to  a  nondefaulting  paving  contractor,  until  jurisdiction  to 
levy  such  assessments  is  wholly  lost,  arms  the  contractor  with  right 
to  recover,  not  through  mandamus  proceedings,  but  directly  against 
the  city,  the  amount  of  the  omitted  assessments  and  omitted  inter- 
est. 

ESTOPPiSL:     iSlements — ^Nonchange  of  Position.    The  acceptance  by  a 

2  paving  contractor  from  a  city  of  paving  certificates  in  an  amount 
insufficient  to  meet  the  terms  of  his  contract  will  work  no  estoppel 
to  proceed  directly  against  the  city  for  reimbursement  for  the  de- 
ficiency, when  it  appears  that  the  city  has  in  no  manner  changed 
its  position  by  reason  of  such  acceptance. 

LIMITATIOK  OF  ACTIONS:    Litigation  Tolling  Statute.    The  statute 

3  of  limitation  on  ah  action  to  recover  directly  from  a  city  for  the 
amount  of  special  assessments  which  the  city  failed  to  levy  in  ac- 
cordance with  its  contract  is  tolled  during  the  pendency  of  litiga- 
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tion  involving  the  iBsue  whether  the  contractor  had  subBtantially 
performed  his  contract. 

Appeal  from  Polk  District  Court, — Hubert  Utterback,  Judge. 

June  25,  1921. 

Action  in  equity  to  recover  an  amount  equal  to  a  special 
assessment  of  $359.49,  with  interest  thereon,  and  also  an  amount 
equal  to  the  interest  on  a  paving  contract,  which  interest  was 
not  included  in  assessment  certificates.  Appeal  from  judgment 
in  favor  of  plaintiff.    Facts  appear  in  the  opinion. — Affirmed. 

Charles  W.  Lyon,  Edivin  J.  Frisk,  Chauncey  A.  Weaver, 
and  Rv^sell  Jordan,  for  appellant. 

Sargent,  Oamble  &  Bead,  for  appellee. 

Arthur,  J. — Plaintiff's  petition  is  in  two  counts.  In  the 
first  count,  it  seeks  to  recover  judgment  against  the  defendant 
for  the  amount,  with  interest,  of  a  special  assessment  certificate 

issued  and  delivered  by  the  city  of  Des  Moines 

'  corporations:     to  plaintiff,  pursuant  to  a  contract  for  the  con- 

Swnte :  'SSunT    struction  of  pavcmcut  on  one  of  the  streets  of 

mentTand^^yer  the  defendant  city,  which  special  assessment  was 

^  ^    '  held  to  be  invalid  because  of  failure  of  juris- 

diction, the  property  known  as  the  Hurley  property,  mentioned 
in  the  assessment  being  held  not  subject  to  assessment. 

In  the  second  count  of  its  petition,  plaintiff  asked  judgment 
against  the  city  of  Des  Moines  for  an  amount  equal  to  the  amount 
of  interest  on  the  contract  price  for  the  period  from  June  24, 
1908,  to  December  31,  1913.  The  basis  of  this  claim  is  that  the 
plaintiff  was  entitled  to  6  per  cent  interest  on  the  contract  price 
for  paving,  and  was  defeated  in  its  right  to  receive  and  have 
the  same,  because  of  the  failure  of  the  city  to  include  the  accrued 
interest  in  the  assessment  certificates  issued  by  the  city  in  settle- 
ment under  the  contract. 

Defendant  set  up  three  defenses: 

(1)  That  the  plaintiff  is  estopped  from  maintaining  this 
action. 
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(2)  That  plaintiff's  cause  of  action  is  barred  by  the  statute 
of  limitation. 

(3)  That  the  matters  relied  upon  by  the  plaintiff  to  sup- 
port its  cause  of  action  have  been  adjudicated. 

The  district  court  entered  decree  and  judgment  in  favor 
of  plaintiff  for  the  amount  claimed  in  its  petition. 

Plaintiff  company  contracted  with  the  defendant  city  to 
do  some  paving.  Under  the  contract,  plaintiff  veas  to  be  paid 
by  special  assessment  certificates,  bearing  interest  at  the  rate  of 
6  per  cent  from  the  date  of  their  issue.  The  work  under  the 
contract  was  completed  on  August  13,  1907;  and  on  June  24, 
1908,  the  defendant  city  accepted  the  work,  and  on  that  same  day 
levied  assessments  and  delivered  assessment  certificates  to  the 
plaintiff,  dated  June  24,  1908,  and  bearing  interest  at  the  rate 
of  6  per  cent  from  and  after  that  date.  A  large  number  of 
property  owners  appealed  from  the  assessment,  alleging,  among 
other  things,  that  the  city  council  had  not  taken  the  proper 
jurisdictional  steps  to  enable  it  to  levy  a  valid  assessment,  and 
also  that  the  contractor  (this  plaintiff)  had  not  performed  its 
contract  so  as  to  become  entitled  to  payment  for  doing  the  work. 
On  appeal  of  the  property  owners,  the  Polk  County  district 
court  set  the  assessments  aside,  and  from  that  decree  an  appeal 
was  prosecuted  to  this  court,  which  affirmed  the  decree  of  the 
lower  court  on  the  sole  ground  that  the  city  of  Des  Moines  had 
not  taken  the  necessary  jurisdictional  steps  to  have  acquired 
power  and  authority  to  levy  the  assessments.  See  CHlcrest  <t 
Co.  V.  City  of  Des  Moines,  157  Iowa  525.  The  special  assessment 
certificates  issued  pursuant  to  the  levy  were  thereby  rendered 
invalid;  but  this  court  held  that  the  city  of  Des  Moines  could 
lawfully  take  further  proceedings  leading  to  an  assessment,  by 
taking  the  necessary  jurisdictional  steps.  Oilcrest  &  Co.  v.  City 
of  Des  Moines,  supra. 

Pursuant  to  the  opinion  of  this  court  handed  down  on  Octo- 
ber 25,  1912,  the  city  of  Des  Moines  did,  on  the  31st  day  of 
December,  1913,  reassess  the  property  liable  to  assessment  for 
the  paving,  with  the  exception  of  the  Hurley  property,  and  de- 
livered to  the  Barber  Asphalt  Paving  Company  a  new  set  of 
paving  assessment  certificates,  dated  December  13,  1913,  and 
bearing  interest  at  the  rate  of  6  per  cent  from  that  date. 
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The  first  count  of  plaintiff's  petition  is  based  on  the  failure 
of  the  city  to  furnish  to  defendant  a  valid  certificate  in  the 
amount  of  $359.49  for  paving  in  front  of  the  Hurley  property. 
The  defendant  city  did  not  include  in  the  second  assessment 
the  amount  of  interest  on  the  contract  price  for  the  period  of 
from  June  24,  1908,  the  date  of  the  original  certificates,  which 
were  adjudged  invalid,  to  December  31,  1913,  when  the  second 
issue  of  certificates  was  made.  The  failure  to  include  this  in- 
terest is  the  basis  of  plaintiff's  cause  of  action,  alleged  in  the 
second  count  of  its  petition.  The  second  assessments  made  and 
certificates  issued  were  also  involved  in  litigation  growing  out 
of  the  appeal  of  property  owners,  and  were  finally  confirmed  as 
valid  by  this  court  on  the  12th  day  of  March,  1917.  In  that 
litigation,  the  question  of  whether  or  not  the  contract  had  been 
performed  was  the  issue,  and  it  was  determined  favorably  to  the 
contractor.  See  Oiler  est  c6  Co.  v.  City  of  Des  Moines,  (Iowa) 
161  N.  W.  645  (not  oflScially  reported). 

It  is  undisputed,  since  determination  in  the  second  GUcrest 
case,  that  the  Barber  Asphalt  Paving  Company  performed  its 
contract;  and  it  is  undisputed  that  it  has  never  been  paid  the 
full  amount  due  as  the  contract  price.  It  is  also  undisputed 
that  interest  on  the  contract  price  from  June  24,  1908,  the  date 
of  the  first  assessment  and  issuance  of  the  first  certificates 
(which  were  held  invalid  by  the  decision  of  this  court  rendered 
October  25,  1912),  to  December  31,  1913,  the  date  of  the  re- 
a.ssessment  and  of  the  second  issue  of  certificates,  was  not  in- 
cluded in  the  amount  of  the  second  assessment,  and  the  contrac- 
tor has  not  been  paid  that  interest. 

This  suit  was  commenced  August  30,  1917.  In  the  first 
count  of  its  petition,  the  plaintiff  asked  judgment  for  $359.49, 
together  with  interest  at  6  per  cent  from  June  24,  1908.  The 
basis  of  this  claim  is  the  fact  that  the  original  Hurley  assess- 
ment was  invalid,  and  was  not  reassessed,  and  that  the  contrac- 
tor, having  performed  its  work  under  the  contract,  is  now  en- 
titled to  judgment  for  the  amount  of  the  Hurley  certificate,  with 
interest,  as  adjudicated  in  the  OUcrest  case. 

In  the  second  count  of  this  petition,  the  plaintiff  asks  judg- 
ment for  an  amount  equal  to  6  per  cent  on  the  amount  of  the 
contract  price  (less  the  amount  of  the  Hurley  certificate)  for 
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(2)  That  plaintiff's  cause  of  action  is  barred  by  the  statute 
of  limitation. 

(3)  That  the  matters  relied  upon  by  the  plaintiff  to  sup- 
port its  cause  of  action  have  been  adjudicated. 

The  district  court  entered  decree  and  judgment  in  favor 
of  plaintiff  for  the  amount  claimed  in  its  petition. 

Plaintiff  company  contracted  with  the  defendant  city  to 
do  some  paving.  Under  the  contract,  plaintiff  was  to  be  paid 
by  special  assessment  certificates,  bearing  interest  at  the  rate  of 
6  per  cent  from  the  date  of  their  issue.  The  work  under  the 
contract  was  completed  on  August  13,  1907;  and  on  June  24, 
1908,  the  defendant  city  accepted  the  work,  and  on  that  same  day 
levied  assessments  and  delivered  assessment  certificates  to  the 
plaintiff,  dated  June  24,  1908,  and  bearing  interest  at  the  rate 
of  6  per  cent  from  and  after  that  date.  A  large  number  of 
property  owners  appealed  from  the  assessment,  alleging,  among 
other  things,  that  the  city  council  had  not  taken  the  proper 
jurisdictional  steps  to  enable  it  to  levy  a  valid  assessment,  and 
also  that  the  contractor  (this  plaintiff)  had  not  performed  its 
contract  so  as  to  become  entitled  to  payment  for  doing  the  work. 
On  appeal  of  the  property  owners,  the  Polk  County  district 
court  set  the  assessments  aside,  and  from  that  decree  an  appeal 
was  prosecuted  to  this  court,  which  affirmed  the  decree  of  the 
lower  court  on  the  sole  ground  that  the  city  of  Des  Moines  had 
not  taken  the  necessary  jurisdictional  steps  to  have  acquired 
power  and  authority  to  levy  the  assessments.  See  OUcrest  & 
Co.  V,  City  of  Des  Moines,  157  Iowa  525.  The  special  assessment 
certificates  issued  pursuant  to  the  levy  were  thereby  rendered 
invalid;  but  this  court  held  that  the  city  of  Des  Moines  could 
lawfully  take  further  proceedings  leading  to  an  assessment,  by 
taking  the  necessary  jurisdictional  steps.  Oilcrest  &  Co.  v.  City 
of  Des  Moines,  supra. 

Pursuant  to  the  opinion  of  this  court  handed  down  on  Octo- 
ber 25,  1912,  the  city  of  Des  Moines  did,  on  the  Slst  day  of 
December,  1913,  reassess  the  property  liable  to  assessment  for 
the  paving,  with  the  exception  of  the  Hurley  property,  and  de- 
livered to  the  Barber  Asphalt  Paving  Company  a  new  set  of 
paving  assessment  certificates,  dated  December  13,  1913,  and 
bearing  interest  at  the  rate  of  6  per  cent  from  that  date. 
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The  first  count  of  plaintiff's  petition  is  based  on  the  failure 
of  the  city  to  furnish  to  defendant  a  valid  certificate  in  the 
amount  of  $359.49  for  paving  in  front  of  the  Hurley  property. 
The  defendant  city  did  not  include  in  the  second  assessment 
the  amount  of  interest  on  the  contract  price  for  the  period  of 
from  June  24,  1908,  the  date  of  the  original  certificates,  which 
were  adjudged  invalid,  to  December  31,  1913,  when  the  second 
issue  of  certificates  was  made.  The  failure  to  include  this  in- 
terest is  the  basis  of  plaintiff's  cause  of  action,  alleged  in  the 
second  count  of  its  petition.  The  second  assessments  made  and 
certificates  issued  were  also  involved  in  litigation  growing  out 
of  the  appeal  of  property  owners,  and  were  finally  confirmed  as 
valid  by  this  court  on  the  12th  day  of  March,  1917.  In  that 
litigation,  the  question  of  whether  or  not  the  contract  had  been 
performed  was  the  issue,  and  it  was  determined  favorably  to  the 
contractor.  See  Gil  crest  &  Co,  v.  City  of  Des  Moines,  (Iowa) 
161  N.  W.  645  (not  officially  reported). 

It  is  undisputed,  since  determination  in  the  second  OUcrest 
ease,  that  the  Barber  Asphalt  Paving  Company  performed  its 
contract;  and  it  is  undisputed  that  it  has  never  been  paid  the 
fuU  amount  due  as  the  contract  price.  It  is  also  undisputed 
that  interest  on  the  contract  price  from  June  24,  1908,  the  date 
of  the  first  assessment  and  issuance  of  the  first  certificates 
'  (which  were  held  invalid  by  the  decision  of  this  court  rendered 
October  25,  1912),  to  December  31,  1913,  the  date  of  the  re- 
assessment and  of  the  second  issue  of  certificates,  was  not  in- 
cluded in  the  amount  of  the  second  assessment,  and  the  contrac- 
tor has  not  been  paid  that  interest. 

This  suit  was  commenced  August  30,  1917.  In  the  first 
count  of  its  petition,  the  plaintiff  asked  judgment  for  $359.49, 
together  with  interest  at  6  per  cent  from  June  24,  1908.  The 
basis  of  this  claim  is  the  fact  that  the  original  Hurley  assess- 
ment was  invalid,  and  was  not  reassessed,  and  that  the  contrac- 
tor, having  performed  its  work  under  the  contract,  is  now  en- 
titled to  judgment  for  the  amount  of  the  Hurley  certificate,  with 
interest,  as  adjudicated  in  the  Gilcrest  case. 

In  the  second  count  of  this  petition,  the  plaintiff  asks  judg- 
ment for  an  amount  equal  to  6  per  cent  on  the  amount  of  the 
contract  price  (less  the  amount  of  the  Hurley  certificate)  for 
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elude  the  Hurley  assessments  nor  any  interest.  We  conclude  that 
the  plea  of  estoppel  is  not  well  taken,  and  is  not  proven. 

The  further  plea  of  bar  of  the  statute  of  limitation  is  to  be 
considered.     Counsel  for  defendant  city  insist  that  the  statute 
began  to  run   when  the  original  certificates  were  issued,   on 
n.  LIMITATION  OF     "^^^^    ^4,    1908.      Plaintiff's    position    is    that 
ACTIONS^  litiga-    the  statute  did  not  commence  to  run  against 
statute.  the   claim   of   plaintiff,   by    reason    of   the   in- 

validity of  the  Hurley  certificate,  until  March  12,  1917,  the 
date  of  the  decision  of  this  court,  holding  that  the  work  had 
been  performed  under  the  contract ;  that  the  statute  did  not 
begin  to  run  because  this  action  could  not  have  been  maintained 
before  that  decision,  for  the  reason  that,  until  such  decision,  it 
was  not  determined  that  the  contractor  had  performed  its  work, 
as  provided  by  the  contract ;  that,  until  such  decision,  tlie  ques- 
tion of  whether  the  contractor  had  performed  its  work  properly 
and  in  accordance  with  the  contract  was  pending,  and  necessarily 
postponed.  The  same  contentions  are  made  by  each  party  as  to 
the  claim  for  intei*est  in  the  second  count  of  plaintiff's  petition. 
It  is  obvious  that  these  claims  could  not  have  been  maintained 
in  a  suit  by  plaintiff  until  it  had  been  established  that  the  work 
under  the  contract  had  been  performed,  and  that  question  was 
not  finally  established  until  tlie  decision  of  this  court  in  the 
second  Gilcrest  case,  rendered  March  12,  1917.  The  pendency 
of  the  litigation  involving  all  these  questions,  up  to  March  12, 
1917,  operated  to  toll  the  statute  at  least,  and  we  think  that 
under  no  theory  can  it  be  said  that  the  statute  of  limitation 
barred  the  claim  within  less  than  five  years  after  the  final  de- 
cision of  the  Gilcrest  case,  on  March  12,  1917. 

Objection  is  urged  to  the  procedure  adopted  in  the  instant 
case,  the  defendant  city  saying  that  the  only  remedy  of  the 
contractor,  this  plaintiff,  was  by  mandamus,  to  compel  the  city 
to  act.  This  issue  does  not  seem  to  have  been  raised  in  the  plead- 
ings, nor  in  any  way  in  the  presentation  of  this  case  to  the 
lower  court.  However,  the  defendant  city's  position  in  this 
respect  is  not  well  taken.  It  may  be  conceded  that  generally 
the  remedy  is  by  mandamus,  to  compel  a  municipality  to  pro- 
ceed to  levy  sums  sufficient  to  satisfy  the  requirements  of  a  con- 
tract for  an  improvement.    As  to  plaintiff's  claim,  based  on  the 


June,  1921]   Barber  A.  P.  Co.  v.  City  op  Des  Moines.  769 

invalid  Hurley  certificate,  mandamus  would  not  lie,  because 
the  city,  through  its  negligence, — its  failure  to  obtain  jurisdic- 
tion to  levy  the  assessment, — had  entirely  lost  its  power  to 
make  an  assessment  against  the  Hurley  property.  The  city  did 
proceed,  pursuant  to  the  decision  in  the  first  Gilcrest  case,  to 
make  a  new  assessment,  covering  former  assessments  other  than 
the  Hurley  assessment,  but  failed  and  neglected  to  include  in- 
terest due  the  contractor;  and  mandamus  was  not  necessary. 
Plaintiff  ^s  cause  of  action  is  based  on  the  failure  and  neglect  of 
the  city  to  perform  its  obligations  and  contract,  in  the  procedure 
that  it  took,  to  afford  plaintiff  full  compensation  under  its  con- 
tract. This  is  not  a  case  where  the  city  undertook  to  do  some- 
thing which  it  could  not  do,  and  which  the  party  contracting 
with  it  was  bound,  as  a  matter  of  law,  to  know  that  it  could  not 
do.  Here,  the  city  could  have  done  what  it  agreed  to  do :  that 
is,  what  it  agreed  to  do,  if  not  by  the  written  contract,  certainly 
by  implied  contract, — to  make  a  valid  assessment  on  the  abutting 
property  for  the  cost  of  the  improvement ;  and  it  failed  to  do  so. 
The  Barber  Asphalt  Paving  Company,  contractors,  had  no  con- 
trol over  the  method  of  determining  what  part  of  the  cost 
should  be  assessed  against  each  property  owner,  nor  over  the 
method  of  issuing  certificates.    . 

In  the  instant  case,  the  contractor,  by  reason  of  the  wrong- 
ful action  of  the  city,  was  unable  to  realize  on  the  Hurley  cer- 
tificate issued  to  it  in  the  amount  of  $359.49  and  interest  thereon, 
and  we  think  he  has  a  right  to  recover  this  amount  from  the 
city.  The  failure  of  the  city  to  create  and  issue  a  valid  cer- 
tificate of  assessment  on  June  24, 1908,  as  to  the  Hurley  property, 
was  a  breach  of  the  contract  between  it  and  the  Barber  Asphalt 
Paving  Company,  entitling  the  contractor  to  damages  sustained 
by  such  failure  on  the  part  of  the  city.  Gilcrest  &  Co.  v.  City 
of  B^  Moines,  157  Iowa  525 ;  Ft.  Dodge  E,  L.  &  P.  Co,  v.  City 
of  Ft.  Dodge,  115  Iowa  568;  Turner  Imp.  Co.  v.  City  of  Des 
Moines,  155  Iowa  592;  Bticroft  v.  City  of  Council  Bluffs,  63 
Iowa  646. 

As  a  matter  of  general  law,  and  by  Section  825,  Code  Sup- 
plement, 1913,  and  by  adjudication  in  the  Oilcrest  cases,  the 
Barber  Asphalt  Paving  Company  was  entitled  to  recover  the 
amount  of  the  Hurley  certificate,  to  wit,  $359.49,  with  interest 
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at  the  rate  of  6  per  cent  from  and  after  the  24th  day  of  June, 
1908.  Also,  under  the  contract,  and  as  a  matter  of  law,  the 
Barber  Asphalt  Paving  Company  was  entitled  to  receive  6  per 
cent  interest  on  the  contract  price  from  and  after  the  date  of  ac- 
ceptance of  \the  work  by  the  city,  which  was  done  June  24,  1908 ; 
and  the  city  should  have  included  interest  from  June  24,  1908, 
to  December  31,  1913,  in  the  second  assessment.  GUcrest  & 
Co,  V.  City  of  Des  Moines,  157  Iowa  525;  GUcrest  &  Co,  v. 
City  of  Des  Moines,  (Iowa)  161  N.  W.  645  (not  officially  re- 
ported) ;  Section  825,  Code  Supplement,  1913. 

We  come  to  the  conclusion  that  the  defendant  city  breached 
its  contract,  if  not  its  expressed  contract,  its  implied  contract, 
by  failing  and  neglecting  to  make  a  valid  assessment  against 
the  Hurley  property,  and  to  deliver  to  the  plaintiff  a  valid  cer- 
tificate, and  also  to  include  in  the  second  assessment  an  amount 
equal  to  interest  on  the  original  certificates,  which  were  held  in- 
valid, and  for  which  the  second  series  of  certificates  was  issued. 
We  therefore  hold  with  the  lower  court  that  plaintiff  has  made 
out  a  case  entitling  it  to  recover  on  both  counts  of  its  petition. 
Accordingly,  the  judgment  and  decree  of  the  lower  court  are 
affirmed. — Affirmed, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


TiLLA  Barth,  Appellant,  v.  0.  R.  Severson  et  al..  Appellees. 

ADVEBSE  POSSESSION:     Color  of  Title — ^Inyalid  Foreclosure.     Ten 

1  years'  uninterrupted  possession  of  real  estate,  with  claim  of  right, 
under  deed  based  on  invalid  foreclosure,  ripens  into  unassailable 
title  against  all  those  who  had  knowledge  of  such  possession  and 
the  nature  thereof. 

MOBTQAQES:    Foreclosure — Release  of  Judgment  in  Personam — Effect. 

2  A  personal  judgment  in  foreclosure  proceedings  may  be  voluntarily 
waived,  without  invalidating  the  judgment  in  rem. 

DESCENT  AND  DISTRIBUTION:     Estoppel  to  Claim  Inheritance.    An 

3  heir  who  actively  aids  his  ancestor  in  shifting  the  latter 's  title  to 
land  from  one  grantee  to  another,  in  order  purposely  to  defraud  the 
ancestor's  creditors,  may  not,  on  the  death  of  the  ancestor,  assert 
a  claim  of  inheritance  in  the  land,  on  the  theory  that  the  last  fraudu- 
lent grantee  held  the  property  in  trust  for  the  ancestor. 
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TBUST8:     Express  Trusts — ^Pftrol  Incompetent  to  Establish.     An  heir 

4  contending  for  an  inheritance  may  not,  by  parol  evidence,  build  an 
express  trust  on  a  warranty  deed  which  recites  a  specific  considera- 
tionC 

DE80ENT  AND  DISTBIBUTION:    Advancements — Purchase  by  Parent 

5  With  Deed  to  Child.  The  act  of  a  father  in  purchasing  land  and 
causing  the  deed  thereof  to  be  made  to  his  daughter  creates  a  re- 
buttable presumption  of  advancement  or  gift — a  presumption  which 
«an  only  be  overthrown  on  the  theory  of  a  resulting  trust  in  the 
father,  by  evidence  which  is  practically  conclusive. 

Appeal  front  Winneshiek  District  Court, — C.  N.  Houck,  Judge. 

June  25,  1921. 

Action  for  partition  of  real  estate.  Decree  was  entered, 
dismissing  plaintiff's  petition,  and  she  appeals.  The  facts  ap- 
pear in  the  opinion. — Affirmed. 

E,  W.  Cutting,  for  appellant. 

William  8.  Hart  and  Boice  &  Hook,  for  appellees. 

Faville,  J. — This  case  involves  a  controversy  between  the 

children  of  O.  R.  Severson,  now  deceased.     The  family  have 

been  residents  of  Pleasant  Township,  Winneshiek  County,  Iowa, 

1.  adversb  pos-       *^^  many  years.     The  grandfather  of  the  par- 

of  *^t?eT  invSfd    ^^^^  hcrcto  was  one  Syver  Asleson,  who  settled 

foreclosure.  j^  ^jjg  township  at  an  early  day,  and  acquired 

title  to  120  acres  of  land,  known  as  the  **old  home  place.'' 
Asleson  conveyed  this  farm  to  his  son,  0.  R.  Severson,  the  father 
of  the  parties  to  this  suit.  0.  R.  Severson  married  a  widow,  by 
the  name  of  Emily  Ostenson,  who,  at  the  time  of  the  marriage, 
had  one  son,  the  appellee  Edwin  Ostenson.  Severson  and  his 
wife  lived  upon  the  home  place,  and  there  the  appellant  and 
the  other  children  of  the  said  O.  R.  Severson  and  his  wife  were 
born  and  lived  for  years.  The  appellant  was  married  at  the 
age  of  22,  and  left  the  old  home,  and  has  since  resided  with  her 
husband  on  a  farm  near  the  home  place.  The  stepson,  Ostenson, 
also  went  away.  Three  other  tracts  of  land,  in  addition  to  the 
home  place,  were  subsequently  acquired.     The  mother,  Emily, 
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died  in  1882,  and  the  father  and  children  continued  to  live  on 
the  home  place  thereafter.  The  son  Henry  was  subsequently 
married,  and  moved  to  one  of  the  places  in  question ;  and  \S.  0. 
Severson  also  married.  Lizzie  has  never  married,  but  continued 
to  live  with  her  father  until  the  time  of  his  death.  The  father 
was  made  a  party  defendant  to  the  suit,  but  died  December  16, 
1916,  before  trial  of  the  case.  About  340  acres  of  land  are  in- 
volved, divided  into  four  separate  tracts,  and  they  will  be  so 
considered  in  this  opinion. 

The  appellant's  contention  is  that  the  said  0.  R.  Severson 
was,  in  fact,  the  owner  of  all  of  the  said  described  premises  at 
the  time  of  his  death,  and  that  the  appellees  holding  record  tifle 
to  the  several  tracts  of  land  held  the  same  in  trust  for  the  said 
0.  R.  Severson;  that  the  latter  had  title  by  adverse  possession, 
and  in  the  nature  of  a  grant  by  acquiescence ;  and  that  the  ap- 
pellant, as  one  of  his  heirs,  is  entitled  to  an  undivided  Share 
thereof.  As  to  one  tract,  appellant  also  claims  as  heir  at  law 
of  her  mother,  Emily. 

The  appellees'  answer,  in  addition  to  a  general  denial,  is  a 
plea  of  estoppel,  of  the  statute  of  limitations,  of  adverse  pos- 
session, and  of  prior  adjudication,  and  a  claim  that  all  con- 
veyances by  0.  R.  Severson  were  with  intent  to  defraud  his 
creditors. 

The  evidence  in  the  case  is  very  voluminous,  and  covers  in 
detail  the  life  and  business  affairs  of  the  family  for  a  period  of 
more  than  half  a  century. 

I.  The  old  hom§  place  consists  of  120  acres,  being  the  east 
half  of  the  northeast  quarter  and  the  southwest  quarter  of  the 
northeast  quarter  of  Section  19,  in  Pleasant  Township.  The 
title  to  this  land  originally  stood  in  one  Sanford,  who,  on  July 
5,  1856,  conveyed  it  to  Syver  Asleson,  who  was  the  father  of 
0.  R.  Severson,  the  father  of  appellant  and  appellees.  While 
Asleson  owned  the  land,  and  on  November  23,  1874,  he  mort- 
gaged it  to  one  Peter  Sampson,  to  secure  a  debt  of  $400.  In 
December,  1876,  Asleson  deeded  the  land  to  his  said  son,  0.  R. 
Severson.  On  June  18,  1878,  Severson  deeded  the  premises  to 
his  wife,  Emily,  which  deed  was  immediately  recorded.  After- 
ward, on  June  3,  1882,  Sampson  assigned  the  outstanding  mort- 
gage to  one  Phelps ;  and  in  January,  1885,  Phelps  commenced  an 
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action  in  the  district  court  of  Winneshiek  County  for  foreclosure 
of  said  mortgage.  Emily  Severson,  who  was  the  holder  of  the  fee 
title,  died  March  4,  1882.  She  was  named  as  a  party  defendant 
in  the  foreclosure  proceedings,  but  the  return  of  the  original 
notice  recited:  ** Emily  Severson  is  deceased.'*  None  of  the 
children  of  the  said  Emily  Severson  was  made  party  defendant 
in  said  foreclosure  proceedings,  nor  was  any  appearance  entered 
in  their  behalf.  The  foreclosure  proceedings  went  to  decree; 
and,  on  September  5,  1885,  Phelps,  the  judgment  creditor,  as- 
signed the  said  judgment  to  one  Langland.  In  October  follow- 
ing, Langland  released  Sampson,  the  original  judgment  debtor, 
from  personal  liability'  under  the  said  judgment,  by  entry  on 
the  judgment  docket. 

The  matter  appears  to  have  remained  in  abeyance  until 
April,  1891,  when  a  special  execution  was  issued  and  levy  made 
on  the  said  real  estate,  and  the  same  was  sold  at  sheriff's  sale 
on  Jmie  6,  1891,  to  Langland.  On  June  11,  1892,  a  sheriff's 
deed  to  said  real  estate  was  issued  to  said  Langland  and  placed 
of  record;  and  thereafter,  on  December  6,  1892,  Langland  and 
wife  executed  a  quitclaim  deed  of  said  premises  to  the  appellee 
S.  0.  Severson,  son  of  0.  R.  Severson  and  Emily  Severson,  and 
brother  of  the  appellant.  This  deed  recited  a  consideration  of 
$1,800,  and  was  recorded  June  11,  1894.  Here  the  title  rested 
until,  on  November  13,  1916,  S.  O.  Severson  conveyed  said 
premises  to  his  brother,  the  appellee  Henry  Severson.  At  the 
time  of  the  conveyance  to  him,  S.  0.  Severson  was  about  20 
years  of  age. 

As  above  stated,  the  title  to  this  tract  was  at  one  time  vested 
in  the  appellant's  mother,  Emily,  and  was  divested,  if  at  all, 
by  the  foreclosure  proceedings  above  referred  to. 

Appellant's  position  is  that,  as  an  heir  of  her  mother,  she 
is  entitled  to  a  share  in  this  property,  because  of  the  claim 
that  the  foreclosure  proceedings  were  invalid;  and  that,  if  it 
should  be  held  that  said  foreclosure  proceedings  were  not  void, 
in  any  event  the  title  which  vested  in  her  brother,  the  appellee 
S.  0.  Severson,  was  held  by  him  in  trust  for  the  father,  0.  R. 
Severson;  and  that  the  appellant  is  entitled,  as  one  of  the  heirs 
of  her  father,  to  an  undivided  share  in  this  property. 

At  the  time  the  foreclosure  proceedings  were  instituted, 
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the  record  title  to  said  real  estate  was  vested  in  the  mother, 
Emily  Severson,  who  was  at  that  time  deceased.  The  husband 
of  Emily  Severson  was  made  a  party  defendant  in  said  proceed- 
ings. The  mortgage  which  was  foreclosed  had  been  given  by  a 
prior  owner  of  the  premises.  It  does  not  appear  that  the  mother, 
Emily,  had  ever  assumed  this  mortgage  or  incurred  any  per- 
sonal liability  therefor.  The  sheriff's  deed  was  issued  June  11, 
1892,  and  placed  of  record  two  days  later,  and  the  deed  from 
the  purchaser  at  sheriff's  sale,  Langland,  to  the  appellee  S.  0. 
Severson,  was  executed  December  6,  1892,  and  was  recorded 
June  11,  1894. 

In  regard  to  these  foreclosure  proceedings,  the  appellant 
makes  two  contentions:  First,  that  the  proceedings  were  abso- 
lutely void,  because  Emily  Severson,  or. her  heirs,  was  not  made 
a  party  in  the  foreclosure  proceedings;  and  second,  that,  before 
the  execution  of  the  sheriff's  deed,  the  holder  of  the  sheriff's 
certificate  of  sale  released  one  of  the  defendants  in  said  action, 
Peter  Sampson,  from  all  personal  liability  on  said  judgment. 
Sampson  appears  to  have  been  the  original  mortgagee,  and  to 
have  assigned  and  transferred  the  note  and  mortgage  to  Phelps, 
the  plaintiff  in  said  action.  Personal  judgment  was  entered 
against  Sampson,  as  indorser  on  the  note. 

The  release  of  Sampson  from  personal  liability  on  the  judg- 
ment would  have  no  effect  upon  the  legality  of  the  foreclosure 
proceedings.    The  plaintiff  in  the  foreclosure  proceedings  could 

have  waived  any  claim  for  personal  liability  at 

2.    MORTflAGKS:  .,  .         ...      ,.  £     .t  J-  V      J     V 

foreclosure:  re-     the  uistitutiou  of  the  procccdiugs,  had  he  seen 
iT'^peraoiamr^^   fit  SO  to  do,  and  sought  forcclosurc  only  against 

the  land.  The  release  of  the  judgment  debtor, 
Sampson,  from  personal  liability  amounted  to  no  more  than  an 
election  on  the  part  of  the  then  holder  of  the  note  and  mortgage 
to  proceed  strictly  in  rem,  and  to  waive  his  right  to  a  claim 
in  personam.  This  he  had  a  right  to  do,  without  in  any  way 
affecting  the  validity  of  the  foreclosure  proceedings. 

The  sheriff's  deed  was  recorded  on  June  13,  1892.  This  ac- 
tion was  originally  begun  in  May,  1916;  and,  after  the  death 
of  the  father,  0.  R.  Severson,  an  amended  and  substituted  peti- 
tion was  filed,  on  March  10,  1917. 

Section  2963-h,  Code  Supplement,  1913,  provides  as  follows: 
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**No  foreclosure  proceeding  or  sale  of  real  estate  on  execu- 
tion prior  to  January  first,  nineteen  hundred,  wherein  a  sheriff's 
deed  was  executed  and  which  purports  to  sustain  the  record 
title  shall  be  held  ineffectual  on  account  of  the  failure  of  the 
record  to  show  that  any  of  the  steps  in  obtaining  said  judgments 
or  in  the  sale  of  said  property  were  complied  with,  that  such 
proceedings  are  hereby  legalized  and  made  valid  as  if  the  record 
showed  that  all  the  provisions  of  the  law  had  been  complied 
with/' 

Whether  this  provision  of  the  statute  is  conclusive  on  ap- 
pellant's right  to  question  the  validity  of  the  foreclosure  pro- 
ceedings, we  do  not  determine,  for  the  reason  that  the  appellees 
have  not  invoked  this  statute  as  a  defense  to  appellant's  claim. 
The  evidence,  however,  conclusively  establishes  that,  from  and 
after  the  date  of  the  deed  to  S.  O.  Severson,  on  December  6, 
1892,  he  continued  in  full  possession  of  said  premises,  with  color 
of  title,  and  asserting  his  claim  of  right  thereto.  All  of  this 
was  known  to  the  appellant. 

The  deed  to  the  appellee  S.  0.  Severson  had  been  on  record 
nearly  22  years,  at  the  time  the  appellant  commenced  the  orig- 
inal suit,  and  had  been  so  recorded  some  18  years  after  the  ap- 
pellant had  attained  her  majority.  The  mother,  under  whom 
appellant  claims,  died  in  1882. 

Our  general  statute  of  limitations,  Code  Section  3447,  pro- 
vides that  actions  for  the  recovery  of  real  property  must  be 
brought  within  10  years.  This  statute  is  a  complete  bar  to  the 
appellant's  right  to  recover  an  interest  in  this  property,  under 
the  facts  disclosed  in  the  record,  as  one  of  the  heirs  of  her 
mother,  Emily  Severson. 

Appellant  contends,  however,  that  she  is  entitled  to  recover 
as  one  of  the  heirs  of  her  father.  The  same  state  of  facts  that 
bars  the  appellant  from  maintaining  the  action  as  heir  of  her 
mother,  Emily,  would  also  bar  her  father  from  maintaining  an 
action  as  the  surviving  spouse  of  Emily ;  and  surely;  the  appel- 
lant, as  the  heir  of  her  deceased  father,  can,  after  his  death, 
have  no  greater  rights  to  maintain  the  action  than  could  the 
decedent.  Furthermore,  when  the  half-brother,  Edwin  Osten- 
son,  brought  suit  for  partition  of  certain  real  estate,  the  appel- 
lant herein  was  made  a  party  defendant  in  said  action,  as  were 
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her  father  and  her  brother,  S.  O.  Severson.  In  said  action,  the 
father  testified  that  S.  O.  Severson  was  the  owner  of  the  home 
place,  and  S.  0.  SeVerson  testified  and  asserted  that  he  was  such 
o\vriet:.;..Tbe  appellant  had  knowledge  of  said  matter.  This  was 
vrnore  than  10  years  prior  to  the  commencement  of  this  action; 
so  not  only  did  S.  0.  Severson  have  color  of  title  and  possession 
thereunder,  but,  to  appellant's  knowledge,  for  a  period  beyond 
the  statute  of  limitations,  was  asserting  his  absolute  ownership 
of  said  premises. 

Upon  this  record,  the  appellant  can  claim  no  interest  in 
the  home  place,  either  as  heir  of  her  mother,  Emily,  or  of  her 
father,  unless  she  has  established  that  the  title  to  said  premises 
is  held  by  the  appellee  S.  0.  Severson  in  trust  for  his  father, 
0.  R.  Severson,  in  which  event  she  would  have  an  interest  as 
one  of  the  heirs  of  the  lattet.  We  shall  discuss  this  question 
later. 

II.  We  next  take  up  the  tract  of  120  acres,  referred  to  in 
the  record  by  both  parties  as  the  land  involved  in  the  *  *  Ostenson 
partition  suit.''  This  land  is  the  east  half  of  the  northwest 
3  Descent  and  Quarter  of  the  northwest  quarter  of  Section  19, 
DISTRIBUTION  j^^_^  ^nd  thc  southcast  quarter  of  the  northwest 
inheritance.  quarter  of  Scctiou  19,  aiid  the  northeast  quar- 

ter of  t^ie  northwest  quarter  of  Section  30.  Regarding  this  120 
acres,  the  title  to  80  acres  thereof,  like  the  title  to  the  home 
place,  originally  stood  in  the  ancestor,  Asleson,  and  was  in- 
cluded in  the  deed  from  Asleson  to  his  son,  0.  R.  Severson,  the 
father  of  the  parties  to  this  suit.  The  other  40  came  by  a  series 
of  mesne  conveyances  to  Gunder  Severson  in  1866,  who,  in  turn, 
deeded  it  to  0.  R.  Severson  in  January,  1874.  This  120  acres 
was  not  included  in  the  mortgage  to  Sampson,  which  covered 
the  home  place,  but  it  was  included  in  the  deed  which  0.  R. 
Severson  executed  to  his  wife,  Emily,  in  June,  1878;  and  the 
title  to  this  120  acres  remained  in  the  said  wife,  Emily,  at  the 
time  of  her  death,  in  March,  1882. 

Afterward,  her  son  by  the  former  marriage,  Edwin  Osten- 
son, brought  a  partition  suit  to  obtain  his  share  in  this  120 
acres  by  inheritance  from  his  deceased  mother.  In  said  action, 
his  stepfather,  0.  R.  Severson,  and  the  appellant  and  appellees, 
who  were  his  half-brothers  and  sisters,  were  all  made  parties. 
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The  father  and  all  of  his  children  joined  in  the  defense  of  said 
action,  and  the  father,  O.  R.  Sevenson,  and  the  sons,  S.-O.-  -  -  «>r»* 
Severson  and  Henry  Severson,  were  witnesses  in  said  action. 
A  decree  was  entered  in  favor  of  the  half-brother,  Ostenson, 
declaring  him  to  be  the  owner  of  an  undivided  2/15  of  said 
property,  as  heir  of  his  mother,  and  adjudging  that  her  sur- 
viving husband,  0.  R.  Severson,  was  the  owner  of  the  remain- 
ing 13/15.  Actual  partition  of  the  premises  was  made  by  allot- 
ting to  Ostenson  for  his  share  27  acres  off  of  the  west  side  of 
the  northwest  quarter  of  Section  19,  and  awarding  the  remainder 
to  0.  R.  Severson.  On  appeal  to  this  court,  the  decree  of  the 
lower  court  was  affirmed.  Ostenson  v.  Severson,  126  Iowa  197. 
On  March  4,  1903,  after  the  decree  of  the  lower  court  in 
the  partition- suit  had  been  entered,  and  before  decision  in  this 

^ court,  the  father,  0.  R.  Severson,  conveyed  this  120  acres  by  deed 
to  Alvin  J.  Barth,  his  son-in-law,  and  husband  of  the  appellant. 
The  appellant  and  her  husband  testified  that  this  conveyance 

;ffom  the  father  was  without  any  consideration,  and  that  there 
was.B(f.;^hange;jaf-pQS$es§iQH^a^^^^^^  to  avoi^^he 

possibility  th.at  indg«eBt&2tb^;Qiii^^^  .^Ver-.  .  -  , , 

son  might  be  enforced  against' the*  kri^T^w.-r^^-'w- X^^Si^^  ^ 


Afterward,  on  March  27,  1909,  Barth  and  his^'wije^'e^^ 
appellant,  conveyed  to  the  appellant's  sister,  the  appellee  Lizzie, 
the  portion  of  the  120  acres  that  had  not  been  set  off  to  Ostenson. 
It  is  admitted  that  Lizzie  paid  nothing  for  this  conveyance. 
Thereafter,  on  November  13,  1916,  Lizzie  conveyed  said  prem- 
ises to  her  brother,  the  appellee  S.  O.  Severson. 

As  before  stated,  the  half-brother  of  appellant,  Edwin 
Ostenson,  brought  suit  in  partition,  and  obtained  an  undivided 
2/15  of  this  tract.  By  decree,  the  remaining  13/15  were  set 
oflf  to  0.  R.  Severson,  the  surviving  husband.  The  contention 
of  all  the  defendants  in  said  action  was  that  0.  R.  Severson 
was,  in  fact,  the  actual  owner  of  said  premises,  although  the 
title  stood  in  the  name  of  his  deceased  wife. 

In  1903,  immediately  after  the  decree  had  been  entered  in 
the  lower  court,  0.  R.  Severson  deeded  this  120  acres  to  his 
son-in-law,  Barth,  husband  of  the  appellant.  All  parties  agrefe 
that  this  conveyance  was  without  consideration,  and  was  made 
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for  the  purpose  of  protecting  the  property  from  judgments 
that  were  outstanding  against  the  grantor. 

Subsequently,  in  March,  1909,  Barth  and  his  wife,  the 
appellant,  conveyed  this  tract,  less  the  27  acres  awarded  to 
Ostenson,  to  the  appellee  Lizzie.  No  money  was  paid  for  this 
conveyance,  which  was  by  warranty  deed,  in  which  appellant 
joined. 

In  the  action  brought  by  Ostenson  for  partition  of  his 
share  as  one  of  the  heirs  of  Emily,  it  was  the  contention  of  the 
appellant,  as  well  as  of  her  father  and  her  brothers  and  sisters, 
that  the  deed  from  the  father  to  his  wife,  Emily,  was  without 
consideration,  and  was  in  trust,  for  the  use  and  benefit  of  the 
father,  and  that  Emily  had  no  interest  therein.  The  court  ad- 
judged that  the  half-brother  had  a  2/15  interest  in  said  prem- 
ises as  the  heir  of  his  mother,  but  also  decreed  that  the  remain- 
ing 13/15  were  in  the  husband,  0.  R.  Severson.  This  adjudica- 
tion was  procured  in  an  action  in  which  the  appellant  herein 
was  a  party,  and  in  which  she  was  contending  that  the  deed 
from  O.  R.  Severson  to  the  mother,  Emily,  did  not  pass  the  title 
to  Eiqily.  She  knew  of  that  adjudication,  and  that,  immediately 
after  the  decree  was  entered  establishing  an  undivided  13/15 
of  said  property  in  the  father,  0.  R.  Severson,  the  said  property 
was  conveyed  to  her  husband.    This  took  place  in  March,  1903. 

Appellant  joined  with  her  husband  in  conveying  these 
premises  to  the  appellee  Lizzie,  on  March  27,  1909,  by  full  war- 
ranty deed.  Upon  this  record,  the  appellant  is  in  no  position 
now  to  assert  any  claim  whatever  to  these  premises  as  the  heir 
of  her  deceased*  mother,  Emily.  Not  only  has  the  statute  of 
limitations  run  against  any  such  claim,  but,  by  reason  of  the 
other  facts  disclosed,  the  appellant  is  now  estopped  from  assert- 
ing any  such  claim. 

Can  she  now  assert  any  such  claim  to  the  premises  as  one 
of  the  heirs  of  her  deceased  father?  It  is  conceded  that  the 
quitclaim  deed  by  the  father  to  Barth,  the  son-in-law,  in  1903, 
was  without  actual  consideration.  It  is  also  conceded  or  estab- 
lished by  the  evidence  that  the  warranty  deed  from  Barth  and 
his  wife,  the  appellant,  to  Lizzie,  made  in  March,  1909,  was 
likewise  without  consideration,  although  it  recited  a  considera- 
tion of  $3,500.    It  is  also  conceded,  or  fairly  established  by  the 
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evidence,  that  the  deed  from  Barth  and  the  appellant  to  Lizzie 
was  executed  and  delivered  at  the  instance  and  suggestion  of 
the  father,  0.  R.  Severson.  Under  the  disclosed  facts,  can  the 
appellant  now  assert  that  the  said  title  so  conveyed  by  her  and 
her  husband  to  Lizzie  was  held  by  the  latter  in  trust  for  the  use 
and  benefit  of  her  father,  and  that,  as  his  heir,  she  can  now  as- 
sert an  interest  in  said  premises?  The  appellant  and  her  hus- 
band both  testified,  in  regard  to  said  conveyance,  to  the  fact 
that  the  conveyance  from  the  father  to  Barth  was  because  there 
were  outstanding  judgments  against  the  father.  There  was  no 
change  of  possession,  and  both  appellant  and  her  husband  testi- 
fied that,  during  the  time  they  held  the  title,  they  received 
nothing  whatever  from  the  land,  and  exercised  no  control  over 
it.    The  appellant  testified : 

**The  reason  we  made  that  deed  to  Lizzie  was  to  help 
father  to  keep  from  paying  these  old  judgments.  She  should 
hold  it  the  same  as  we  held  it  for  him,  he  said. ' ' 

Under  these  conveyances,  on  November  13,  1916,  Lizzie 
deeded  said  described  premises  to  the  appellee  S.  0.  Severson. 
The  evidence  establishes  that  this  deed,  together  with  other 
deeds  exchanged  on  said  date  between  the  various  appellees, 
was  executed  at  the  suggestion  and  with  the  knowledge  of  the 
father,  0.  R.  Severson.  Upon  this  record,  can  the  appellant 
now  assert  any  interest  in  these  premises  as  heir  at  law  of  her 
father?  Assuming  that  the  full  fee  title  vested  in  the  father 
by  the  decree  in  the  partition  suit,  the  testimony  of  the  appel- 
lant is  conclusive,  that  she  knew  that  the  conveyance  of  the  prop- 
erty by  her  father  to  her  husband  was  for  the  express  purpose  of 
defeating  outstanding  judgments  against  the  father,  and  also 
knew  of  and  participated,  as  she  claimed,  in  the  conveyance  of 
the  premises  by  herself  and  husband  to  Lizzie,  for  the  express 
purpose  of  placing  the  title  to  said  premises  where  it  could  not 
be  reached  by  the  creditors  of  the  father,  0.  R.  Severson. 

It  is  the  contention  of  the  appellant  that  these  facts  estab- 
lished that  Lizzie  and  her  grantee,  S.  0.  Severson,  held  the  title 
to  said  premises  in  trust  for  the  use  and  benefit  of  the  father, 
and  that,  after  his  death,  she,  as  his  heir,  was  entitled  to  an 
undivided  interest  therein. 

It  is,  to  say  the  least,  a  somewhat  unique  position  for  a  liti- 
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p^ant  to  occupy,  to  set  up  his  own  illegal  and  fraudulent  act  as 
a  basis  for  the  claim  of  a  right  in  property.  Conceding  that  the 
title  was  legally  lodged  in  the  father,  0.  R.  Severson,  appellant 
concedes,  and  in  fact  contends,  that  she  was  instrumental  in 
bringing  about  a  transfer  of  said  title  from  her  father,  through 
the  medium  of  her  husband,  and  lodged  the  same  in  Lizzie,  all 
for  the  unlawful  and  fraudulent  purpose  of  attempting  thereby 
to  defeat  the  creditors  of  her  father;  and  that,  because  thereof, 
the  real  title  remained  in  the  fraudulent  grantor,  and  she,  as 
his  heir,  can  now  assert  an  interest  therein. 

It  is  a  rule  too  elementary  to  require  citation  of  authority 
to  support  it  that,  where  parties  have  participated  in  a  fraudu- 
lent act,  a  court  of  equity  will  leave  the  parties  where  it  finds 
them. 

Under  the  record  as  made  by  the  appellant,  the  father,  if 
living,  could  not  secure  in  a  court  of  equity  a  recognition  of  his 
title  to  the  premises  so  conveyed  to  Lizzie  for  the  fraudulent 
purpose  and  intent  of  placing  the  same  beyond  the  reach  of  his 
creditors.  He  could  not  come  in  with  clean  hands,  and  a  court 
of  equity  Avould  leave  him  where  it  found  him.  Under  her  own 
testimony  and  that  of  her  husband,  the  appellant,  seeking  to 
stand  in  the  shoes  of  the  deceased  grantor,  is  also  without  clean 
hands;  Furthermore,  the  appellant's  own  testimony  show^s  that 
the  decedent  participated  in  the  conveyance  of  this  tract  to 
4.  Trusts:  express  ^^izzie,  and  causcd  the  deed  to  be  executed,  con- 
co^^etent* to^  es^  vcyiug  the  premises  to  her.  If  there  was  no 
^^^»8h.  fraud  attached  to  the  transaction,  the  elements 

of  a  resulting  trust  W'ould  be  entirely  lacking.  The  presumptions 
of  an  advancement  or  an  executed  gift  to  the  daughter  would  be 
available  in  her  behalf  as  against  any  claims  of  the  heirs  of  the 
decedent,  even  if  he  were  the  owner  in  good  faith,  and  if  he,  in 
good  faith  and  without  fraud,  caused  the  conveyance  to  be  made 
to  the  daughter. 

The  pronouncement  of  this  court  in  the  Ostenson  case,  supra, 
applies  with  equal  force  to  such  a  situation.    In  it  we  said  : 

*'The  deed  from  the  defendant,  0.  R.  Severson,  to  his  wife 
is  absolute  in  form,  and  recites  a  consideration  of  $5,000  paid  to 
the  grantor.  That  an  express  trust  cannot  be  proven  by  parol 
is  well  settled.     Gregory  v.  BoivJsby,  115  Iowa  327;  Rogers  v. 
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McFarland,  89  Iowa  286.  The  conveyance  was  directly  from 
Severson  to  his  wife,  some  years  after  he  had  purchased  and  ac- 
quired the  title  to  the  land ;  hence  it  is  not  a  case  for  the  appli- 
cation of  the  rule  obtaining  where  a  purchase  is  made  and  the 
price  paid  by  one,  and  the  title  passes  to  another.  Gregory  v, 
Bowlsby,  supra.  The  deed  itself  precludes  parol  proof  of  want 
of  consideration  for  the  purpose  of  establishing  a  resulting  trust. 
It  is  absolute  on  its  face;  and,  though  there  may  not  have  been 
any  consideration  therefor,  it  recites  one,  and  the  presumption 
is  conclusive,  in  the  absence  of  fraud,  that  the  grantee  is  to  take 
the  beneficial  estate,  and  the  recital  cannot  be  contradicted  by 
parol  evidence  of  a  different  agreement.  Acker  v.  Priest,  92  Iowa 
610;  Andrew  t\  Andrew,  114  Iowa  524;  Gregory  v.  Bowlsby, 
supra. ' ' 

So  here,  the  deed  from  Barth  to  Lizzie  recites  a  consid- 
eration of  $3,500,  and  is  absolute  in  form  and  a  full  warranty 
deed.  An  express  trust  cannot  be  proven  by  parol ;  and  it  is  not 
a  ease  for  the  application  of  the  rule  where  the  purchase  is  made 
and  the  price  paid  by  one,  and  the  title  passes  to  another.  The 
essential  elements  of  a  resulting  trust  are  lacking,  even  though 
there  is  no  proof  of  a  fraudulent  intent  in  making  these  convey- 
ances. 0.  R.  Severson,  if  living,  could  not  assert  title  in  himself, 
as  against  the  title  held  by  Lizzie  or  her  grantee,  under  the  rec- 
ord as  proven  in  this  case.  The  appellant,  as  his  heir,  stands  in 
no  better  position,  and  this  is  especially  true  in  view  of  her  par- 
ticipation in  the  conveyances  with  the  same  purpose  and  intent 
as  the  original  grantor. 

'  It  is  also  to  be  noted  that,  at  the  time  this  action  was  orig- 
inally commenced,  the  father  was  living,  and  was  made  a  party 
defendant;  that  he  joined  in  the  defense  interposed,  and  in  the 
claims  that  the  appellees  were  the  absolute  owners  of  the  several 
tracts  in  question  held  by  them ;  so  that,  in  this  action,  at  the  time 
of  his  death,  instead  of  repudiating  the  conveyances  and  asserting 
title  in  himself,  he  was  assuming  the  contrary  attitude,  and  con- 
tending that  the  title  to  the  several  tracts  was  complete  and  abso- 
lute in  the  several  grantees. 

It  follows  that,  as  to  this  tract,  the  appellant  cannot  assert 
any  title,  either  as  heir  of  her  mother,  Emily,  or  as  heir  of  her 
deceased  father,  0.  R.  Severson. 
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III.  There  is  also  involved  in  this  action  another  tract  of 
land,  known  in  the  record  as  the  * '  Broghammer  80/'  being  the 
northwest  quarter  of  the  northeast  quarter  and  the  northeast 
quarter  of  the  northwest  quarter  of  Section  19.  The  title  to 
these  premises  stood  in  one  Broghammer,  who,  in  November,  1898, 
deeded  said  premises  to  the  appellee  S.  0.  Severson,  for  a  f*.on- 
sideration  of  $1,600.  The  deed  was  recorded  the  day  it  was 
given,  and  the  title  still  stands  in  the  grantee,  S.  O.  Severson. 
At  the  date  of  the  conveyance,  S.  0.  Severson  executed  to  the 
grantor  a  mortgage  on  said  premises  for  $1,300.  On  the  same 
day,  he  executed  a  mortgage  for  $300  on  the  property  known 
as  the  **old  place.''  S.  O.  Severson  afterward  executed  another 
mortgage  upon  these  premises.  On  November  13,  1916,  S.  0. 
Severson  conveyed  this  80,  together  with  the  home  place  of  120 
acres,  in  one  deed  to  his  brother,  the  appellee  Henry  Severson. 
S.  0.  Severson  retained  possession  of  the  farm  after  it  was  pur- 
chased, and  at  no  time  during  his  life  did  the  decedent,  0.  R. 
Severson,  seek  to  establish  any  trust  in  this  land ;  and  when  the 
appellant  commenced  her  action  originally,  said  decedent,  0.  R. 
Severson,  joined  in  the  defense  to  said  action,  and  claimed  that 
the  said  property  was  the  property  of  S.  0.  Severson. 

So  far  as  the  record  shows,  there  is  no  evidence  that  either 
the  decedent  Emily  or  the  decedent  0.  R.  Severson  claimed  to 
own  this  land.  The  appellant  is  seeking  to  establish  a  trust  in 
the  land  in  behalf  of  O.  R.  Severson  which  the  said  decedent 
never  asserted  himself,  and  which  he  expressly  disavowed  by 
his  defense  to  this  action  as  originally  brought.  It  will  be  ob- 
served that  the  deed  to  this  80  stood  unchallenged  for  a  period 
of  over  19  years. 

IV.     The  fourth  tract  of  land  involved  in  this  action  is 

referred  to  by  both  parties  as  the  *'Torgerson  40.''     The  title 

to  said  property  was  vested  in  the  heirs  of  one  Torgerson.    The 

5.  DESCENT  AND      ^^thcr  of  appcUant  and  appellees,  0.  R.  Sever- 

DI8TR1BUTI0N :      ^on,  was  admiuistrator  of  this  estate.    The  per- 

purchase  by  par-   goual  cffccts  of  said  cstatc  wcrc  sold  at  auction, 

ent  with  deed  to  ^  ' 

child.  and  on  said  day,  appellee  Lizzie,  accompanied 

by  her  father,  bargained  with  the  heirs  for  the  purchase  of  the 
land  at  the  price  of  $1,200.  Subsequently,  a  contract  was  en- 
tered into  for  the  purchase  of  the  premises,  by  which  Lizzie 


June,  1921]  Barth  v.  Severson.  783 

agreed  to  pay  $450  cash,  and  the  balance,  of  $750,  when  the  Tor- 
gerson  estate  was  settled.  On  February  3,  1909,  the  $450  was 
paid  in  cash.  On  that  date,  the  father,  O.  R.  Severson,  borrowed 
of  A.  M.  Severson  $300.  The  note  for  this  loan  was  signed  by 
0.  R.  Severson  and  his  son,  S.  0.  Severson.  When  the  Torgerson 
estate  was  settled,  O.  R.  Severson  arranged  with  his  brother, 
A.  M.  Severson,  for  a  loan  of  $700,  and  a  mortgage  for  this 
amount  was  made  on  the  40  acres.  The  note  and  mortgage 
were  both  signed  by  Lizzie.  The  money  appears  to  have  be- 
longed to  A.  M.  Severson 's  wife.  The  deed  to  Lizzie  was  re- 
corded, February  8,  1909.  The  mortgage  of  $700  was  paid  off 
by  O.  R.  Severson. 

Thereafter,  in  1910,  Lizzie  executed  a  mortgage  for  $700 
on  the  premises.  The  evidence  tends  to  show  that  the  entire 
purchase  price  for  this  40  was  paid  by  the  decedent,  O.  R.  Sever- 
son. The  evidence  also  tends  to  show  that,  when  the  deeds  were 
procured,  the  decedent,  O.  R.  Severson,  asked  to  have  them  made 
to  Lizzie,  and  stated  that  he  could  not  have  property  in  his  own 
name. 

On  November  16,  1916,  conveyances  between  the  parties 
were  made,  by  which  S.  O.  Severson  conveyed  the  home  place  of 
120  acres  to  his  brother,  Henry  Severson,  and  Lizzie  conveyed 
the  portion  of  land  involved  in  the  Ostenson  partition  suit  to 
her  brother,  S.  0.  Severson.  S.  O.  Severson  also  conveyed  to 
Henry  the  Broghammer  80,  and  Lizzie  conveyed  to  S.  0.  Sever- 
son the  Helgeson  40. 

V.  The  evidence  in  the  case  is  very  voluminous.  The 
relatives  and  neighbors  were  summoned  as  witnesses,  and  the 
business  transactions,  acts,  and  declarations  of  the  decedent, 
O.  R.  Severson,  covering  a  period  of  nearly  50  years  were  gone 
into  very  extensively  and  in  minute  detail.  We  can,  at  best, 
merely  summarize  this  general  line  of  testimony.  We  have 
heretofore  set  out  in  this  opinion  the  evidence  in  regard  to  the 
conveyances  of  the  several  tracts  of  land  in  question.  The  evi- 
dence clearly  shows  that  the  father,  0.  R.  Severson,  was  the 
moving  spirit  in  the  acquisition  of  this  property  and  in  the  care 
and  management  thereof.  As  heretofore  set  out,  the  lands  first 
acquired  by  him  were  deeded  to  his  wife.  After  her  death,  he 
continued  to  occupy  the  home  place  with  his  children.    At  a  com- 
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paratively  early  age,  the  appellant  married,  and  moved  to  her 
own  home,  where  she  has  since  lived,  with  her  husband  and 
family.  The  duties  of  the  household  devolved  in  a  large  meas- 
ure upon  the  daughter  Lizzie,  who  remained  at  home.  A  hired 
girl  was  employed  in  the  family  for  a  period  of  years,  and 
eventually  was  married  to  the  son  S.  0.  Severson.  The  two  sons 
remained  at  home  until  after  the  marriage  of  Henry. 

The  evidence  satisfies  us  that  the  father  was  the  **  master 
mind"  of  this  family.  The  children  were  not  educated,  and  had 
few  opportunities.  They  stayed  close  to  the  farm,  and  all 
worked  together.  A  large  amount  of  evidence  is  disclosed,  to 
show  that  the  father  stated  to  varioifs  witnesses  that,  because 
of  the  outstanding  judgments  against  him,  he  could  not  hold 
any  property  in  his  own  name.  The  real  estate  appears  to  have 
been  taxed  to  the  parties  in  whose  name  the  title  stood.  There 
is  evidence  tending  to  show  that,  at  different  times,  the  father 
inquired  in  regard  to  the  taxes,  and  paid  them,  but  it  nowhere 
appears  that  he  ever  listed  any  of  the  property  for  taxation  as 
his  OT^n.  • 

A  bird's-eye  view  of  the  situation  discloses  a  condition  where 
a  father,  left  a  widower,  with  three  children,  maintains  his 
home,  and  he  and  the  children  live  and  work  together  in  com- 
mon. There  can  be  no  doubt,  under  the  testimony,  but  that, 
with  judgments  against  him,  he  believed  that  it  was  impossible 
for  him  to  hold  any  property  in  his  own  name.  We  are  con- 
vinced that  he  was  instrumental  in  securing  the  real  estate 
that  was  purchased  from  time  to  time,  and  in  having  the  title 
vested  in  the  children.  While  the  evidence  is  not  clear  on  the 
subject,  we  are  satisfied  that  the  amount  paid  for  these  various 
tracts  came  out  of  the  joint  earnings  of  the  family,  each,  with 
the  father,  contributing  to  said  earnings.  There  is  evidence  to 
show  that  some  claims  for  wages  were  made  and  allowed  in  ad- 
justments by  the  various  -parties. 

Conceding  all  that  is  claimed  by  the  testimony  in  this  re- 
gard, it  fails  to  establish  appellant's  right  to  recover  in  this 
action.  As  before  stated,  the  appellant  left  home  at  an  early 
age.  Before  we  would  be  warranted  in  impressing  a  resulting 
trust  upon  each  of  the  several  tracts  held  by  the  respective 
parties,  the  evidence  must  be  clear,  convincing,  satisfactory, 
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and,  in  fact,  overwhelming,  to  establish  such  resulting  trust. 
Mailey  v.  MaUey,  121  Iowa  237 ;  McClenahan  v.  Stevenson,  118 
loyra  106;  DeFrance  v.  Reeves,  148  Iowa  348;  Freehorn  v. 
Servis,  182  Iowa  1350 ;  Hayes  v.  Dean,  182  Iowa  619. 

The  attitude  of  the  father,  as  established  by  the  great  weight 
of  the  testimony,  indicates  to  us  very  clearly  that  he  knew  and 
participated  in  the  various  transfers  of  title  between  the  appel- 
lees. Even  after  this  suit  was  brought,  he  joined  in  the  defense, 
resisting  the  appellant's  claim;  and  appellant  insists  that  the 
transfers  between  the  parties  made  after  the  suit  was  brought, 
in  November,  1916,  were  all  made  because  the  father,  0.  R. 
Severson,  ** wanted  said  transfers  made.''  The  record  justifies 
this  contention.  We  think  the  case,  under  the  established  facts 
and  circumstances,  comes  clearly  within  the  rule  well  announced 
by  Pomeroy  as  follows : 

"If,  therefore,  a  purchase  of  either  real  or  personal  prop- 
erty is  made  by  a  husband  in  the  name  of  his  lawful  wife,  * 
*  *  or  such  a  purchase  is  made  by  a  father  in  the  name  of  his 
legitimate  child,  •  *  *  no  trust  results  in  favor  of  the 
husband  or  father,  but  the  transaction  is  presumed  to  be  a  gift 
or  advancement  to  or  for  the  benefit  of  tke  wife  or  child."  3 
Pomeroy  on  Equity  Jurisprudence  (3d  Ed.),  Section  1039. 

Such  have  been  our  repeated  holdings.  Hayes  v.  Dean,  182 
low^a  619 ;  Mossestad  v.  Mossesiad,  183  Iowa  311 ;  Andrews  v, 
Oxley,  38  Iowa  578;  Cotton  v.  Wood,  25  Iowa  43;  Cecil  v. 
Beaver,  28  Iowa  241;  Acker  v.  Priest,  92  Iowa  610;  Culp  v. 
Price,  107  Iowa  133 ;  Hoon  v.  Hoon,  126  Iowa  391 ;  Mullong  v. 
Schneider,  155  Iowa  12,  15 ;  DeFrance  v.  Reeves,  supra. 

The  presumption  is  in  favor  of  the  theory  that  the  convey- 
ance to  the  children  was  an  advancement  or  gift,  and  not  a 
resulting  trust.  The  presumption  is  a  rebuttable  presumption, 
but  in  the  instant  case  the  evidence,  instead  of  being  of  the 
character  and  sufficiency  to  overthrow  such  presumption,  is  more 
persuasive  to  sustain  the  theory  of  such  advancement  or  gift. 

We  have  not  attempted  in  this  opinion  to  set  out  or  discuss 
the  various  items  of  evidence  throughout  the  voluminous  record. 
To  do  so  would  unduly  extend  this  opinion,  now  already  too 
long,  and  would  serve  no  useful  purpose.  We  are  content  with 
the  conclusion  that  as  to  no  one  of  the  tracts  in  controversy  has 
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the  appellant  established  any  right,  either  as  heir  of  her  de- 
ceased mother,  Emily,  or  as  heir  of  her  deceased  father,  0.  R. 
Severson. 

Upon  the  whole  case,  we  are  satisfied  that  the  conclusion 
and  the  decree  of  the  district  court  was  correct,  and  it  must, 
therefore,  be — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Clarinda  National  Bank,  Appellant,  v.  W.  W.  Kirby,  Appellee. 

MOBTQAGES:     Fraud  in  Assumption  of  Debt.     Becord  held  to  abun- 

1  dantly  justify  an  instruction  on  the  issue  of  conspiracy  to  fraudu- 
lently induce  defendant  to  assume  the  payment  of  a  mortgage  debt. 

TRIAL:      Instructlozis — Undue    Emphasis.      The    act   of   the    court    in 

2  marking  a  requested  instruction  as  "given,"  and  attaching  it  to 
the  other  instructions  given  by  the  court,  does  not  constitute  error — 
does  not  work  a  giving  of  undue  prominence  to  such  instruction. 

MORTGAGES:    Flea  of  Fraud  in  Assumption  of  Debt.    The  plea  that 

3  the  assumption  in  a  deed  of  the  payment  of  a  mortgage  debt  was 
fraudulently  obtained,  is  available  against  anyone  who  seeks  to  en- 
force the  agreement.  It  is  quite  immaterial  that  the  mortgage  debt 
is  evidenced  by  negotiable  notes. 

FRAUD:    Representation  in  re  Value.    Principle  reaffirmed  that  a  repre- 

4  sentation  of  the  ''value"  of  a  thing  to  one  who  has  no  knowledge 
thereof,  and  for  the  purpose  of  inducing  action,  constitutes  an 
actionable  fraud. 

ESTOFFEL:     Negligent  Delay  in  Asserting  Right.    Delay  in  asserting 

5  a  right  becomes  quite  immaterial  when  no  one  has  been  in  the  least 
injured  thereby. 

AFFEAL  AND  ERROR:     Harmless  Error — Untenable  Objection  to  Im- 

6  material  Testimony.  Sustaining  an  untenable  objection  to  wholly 
immaterial  testimony  is  harmless  error. 

Appeal  from  Taylor  District  Court. — P.  C.  Winter,  Judge. 

June  25,  1921. 

Action  at  law,  to  recover  from  the  defendant,  Kirby,  the 
amount  of  a  promissory  note  made  by  Ed  L.  Dryden  and  L.  N. 
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Cleveland  to  the  order  of  J.  T.  Harrell,  of  which  Kirby  is  al- 
leged to  have  assumed  payment.  Kirby  resists  the  demand 
thus  made,  on  the  ground  that  the  alleged  contract  for  the 
assumption  of  the  debt  was  obtained  from  him  by  fraud.  Ver- 
dict and  judgment  for  defendant,  and  plaintiflf  appeals. — Af- 
firmed. 

W.  M.  Jackson  and  Flick  &  Flick,  for  appellant. 
H.  P.  Jaqua  and  Frank  Wisdom,  for  appellee. 

Weaver,  J. — On  September  8,  1917,  Ed  L.  Dryden  and  L. 
N.  Cleveland  were  associated  together  as  real  estate  agents, 
doing  business  in  the  city  of  Clarinda,  Page  County,  Iowa,  and 

having  their  office  in  the  same  building  with  the 
'  fraud  in  aMump-  plaintiff  bank,  of  which  they  were  customers. 

They  had  recently  acquired  the  legal  title  to  80 
acres  of  land  in  Madison  County,  incumbered  by  mortgage  liens 
to  the  amount  of  $4,000,  an  amount  which,  according  to  the 
undisputed  evidence,  exceeded  the  value  of  the  property.  On 
the  day  named,  the  bank,  acting  by  its  president,  one  J.  T. 
Harrell,  who  had  formerly  lived  in  Madison  County,  took  the 
promissory  note  of  Dryden  and  Cleveland  for  $3,000,  secured 
by  mortgage  on  this  land.  Harrell  knew  that  the  security  so 
taken  was  subject  to  the  prior  liens.  Although,  as  plaintiff 
concedes,  the  alleged  loan  of  $3,000  to  Dryden  and  Cleveland 
was  a  bank  transaction,  the  note  and  mortgage  were  made  out  to 
Harrell,  who  indorsed  the  note  without  recourse,  and  made 
formal  assignment  of  the  mortgage  to  the  bank.  This  trans- 
action having  been  completed,  Dryden  and  Cleveland  conveyed 
the  title  of  the  land  to  0.  B.  Kempton,  the  father-in-law  of 
Dryden.  Kempton,  in  turn,  made  out  a  deed,  leaving  the  blank 
for  the  grantee's  name  unfilled.  This  deed  contained  a  clause 
by  which  the  grantee  assumed  payment  of  a  mortgage  indebted- 
ness on  the  land  to  the  amount  of  $7,000,  an  amount  evidently 
made  up  by  the  first  mortgage  liens  and  the  Dryden  and  Cleve- 
land mortgage.  The  next  appearance  of  the  blank  deed  was 
in  the  hands  of  one  Shoop,  whose  part  in  the  drama  will  be- 
come evident  as  we  proceed.    As  a  witness,  he  admits  he  has  no 
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acquaintance  with  Kempton,  the  named  grantor  in  the  blank 
deed,  and  says  he  received  it  from  Dryden ;  and,  while  describ- 
ing himself,  by  way  of  conclusion,  as  **owTier"  of  the  land  at 
that  time,  he  does  not  say,  even  inferentially,  that  he  ever  in- 
vested a  dollar  in  the  property,  or  ever  had  a  deal  of  any  kind 
with  Kempton.  Though  the  deed  contained  the  assumption 
clause  binding  the  grantee  to  pay  liens  to  the  amount  of  $7,000 
upon  property  worth  only  about  $3,000,  he  declares  he  does  not 
remember  whether,  in  taking  the  deed  from  Dryden,  he  under- 
stood that  he  was  taking  upon  himself  any  such  burden;  and 
finally,  being  pressed  for  an  answer,  he  says,  **  There  was  nothing 
said  about  it." 

In  the  logical  order  of  events,  the  introduction  of  the  de- 
fendant, Kirby,  to  his  place  in  this  somewhat  complex,  yet  quite 
transparent,  narrative  becomes  necessary.  Kirby  was  the  pro- 
prietor of  a  mercantile  business,  carrying  a  small  stock  of  goods 
of  the  value  of  about  $2,000,  at  the  town  of  Gravity.  He  was 
in  ill  health,  and  desired  to  sell  out  and  move  to  Colorado,  and 
Dryden  and  Cleveland  were  his  agents,  to  find  a  purchaser. 
The  agents  understood  that  Kirby  did  not  wish  to  make  a  trade 
or  exchange,  but  to  sell.  In  professed  pursuance  of  their  agency, 
they  brought  Shoop  to  Kirby 's  place  of  business,  and  presented 
him  as  a  prospective  buyer.  Kirby  put  a  price  of  $2,000  on  his 
stock,  and,  after  the  usual  interchange  of  offers  and  counter 
offers,  the  difference  between  the  parties  was  reduced  to  $30, 
Kirby  offering  to  sell  for  $1,900,  and  Shoop  offering  to  pay 
$1,870.  At  this  point,  Shoop,  in  whose  pocket  was  the  blank 
deed  which  he  had  received  from  Dryden,  said  he  had  an  equity 
in  some  Madison  County  land,  which  he  would  not  want  if  he 
went  into  the  mercantile  business,  and  proposed  to  transfer  it 
to  Kirby,  in  addition  to  the  cash  offer  of  $1,870.  Cleveland  ad- 
vised Kirby  to  take  it,  telling  him  that  he  was  getting  it  for 
practically  nothing ;  that  the  equity  was  really  worth  from-  $800 
to  $1,000;  and  that  he  (Cleveland)  would  undertake  to  sell  it 
for  that  amount.  Kirby  had  in  his  employ  in  the  store  a  sales- 
man in  whose  judgment  he  had  some  confidence,  and,  calling 
him  aside,  he  asked  his  opinion.  The  salesman,  to  whom  Cleve- 
land had  already  promised  a  reward^,  if  he  would  help  put  the 
deal  through,  and  whose  palm  was  tliereafter  crossed  by  Cleve- 
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land  to  the  tune  of  $25,  told  him  it  was  a  good  offer,  and  advised 
him  to  accept.  Kirby  took  the  advice  of  his  agent  and  sales- 
man, and  the  deal  was  accomplished.  In  doing  this,  he  says 
he  relied  upon  Cleveland's  assurance  of  the  value  of  the  land. 
Defendant  had  never  seen  the  land,  and  knew  nothing  of  its 
character  or  value.  Shoop  at  once  gave  his  check  to  Kirby  for 
$1,870,  and  took  possession  of  the  stock,  which  he  turned  over 
to  Dryden  and  Cleveland,  who  proceeded  to  close  it  out.  The 
blank  deed  from  Kempton  was  filled  in  with  the  name  of  Kirby 
as  grantee,  and  left  with  Cleveland  to  be  recorded.  The  circle 
was  thus  completed ;  and  these  agents,  bound  by  every  principle 
of  honor,  law,  and  equity  to  protect  and  promote  the  interests 
of  their  principal,  had  succeeded  in  foisting  upon  him,  without 
any  valuable  consideration,  a  personal  obligation  to  pay  their 
own  debt  to  the  amount  of  $3,000,  and  the  still  further  sum  of 
$4,000  to  creditors  unnamed,  but  whose  identity  with  these  con- 
spirators would  not  be  a  hazardous  conjecture.  Kirby  swears 
that  he  was  in  utter  ignorance  of  the  fact  that  Dryden  and 
Cleveland  had  any  private  interest  in  the  deal, — a  statement 
which  can  well  be  credited;  for  nothing  but  confidence  in  the 
integrity  of  his  agents  could  have  led  even  so  dull  a  man.  as  he 
appears  to  be  into  the  trap  which  had  been  set  for  him. 

Neither  the  man  Kempton  nor  the  agent  Dryden  himself 
appeared  upon  the  witness  stand,  nor  did  Shoop  make  any  ef- 
fort to  explain  away  the  appearance  of  fraud  attaching  to  his 
own  conduct  in  the  premises ;  while  Cleveland 's.  story,  both  in 
what  he  says  and  in  what  he  does  not  say,  only  strengthens  the 
conclusion  that  the  charges  made  by  the  defense  are  the  sub- 
stantial truth.  That  Dryden,  Cleveland,  Kempton,  and  Shoop 
were  in  combination  to  bring  about  the  shifting  of  the  burden 
of  Dryden  and  Cleveland's  debt,  by  the  device  of  making  that 
debt  a  lien  upon  a  worthless  property  and  then  inveigling  some 
incautious  or  unwary  victim  into  buying  it  and  assuming  such 
burden,  is  not  open  to  reasonable  doubt.  Of  Harrell's  position 
in  the  matter  we  will  speak  later.  The  manijHilations  to  which 
the  title  to  this  land,  already  mortgaged  for  much  in  excess  of 
its  real  value,  was  subjected  in  the  short  period  of  less  than 
two  weeks  immediately  following  the  time  when  Dryden  and 
Cleveland  became  Kirby 's  agents,  are  quite  illuminating.  These 
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agents  had  already  taken  the  title  from  one  Kopke,  and  it  must 
have  been  in  them  on  September  8th,  the  date  of  the  loan  to 
them.  Some  time  between  September  8th  and  September  11th, 
it  was  transferred  to  Kempton,  the  convenient  father-in-law  of 
Dryden.  Strategy  suggested  the  desirability  of  introducing  into 
the  chain  of  title  the  name  of  another  person,  less  intimately 
connected  with  Cleveland  or  Dryden,  and  a  convenient  instru- 
ment was  found  in  Shoop,  to  whom  was  delivered  a  deed  (in 
blank)  from  Kempton;  and  thus  supplied,  Shoop  was  prepared 
to  play  his  part,  which  he  did  for  a  day,  and  then  retired,  leav- 
ing the  spoils  in  the  hands  of  Cleveland  and  Dryden.  The  deed 
from  Kempton  or  Shoop  to  Kirby  was  left  with  Cleveland,  who 
caused  it  to  be  recorded,  and  then  added  a  further  knot  to  the 
complication  by  negotiating  an  exchange  with  one  Mitchell  of 
the  worthless  equity  in  this  land  for  another  equally  worthless 
somewhere  in  Dakota. 

Returning  now  to  the  issue  joined  in  this  action.  The 
plaintiff,  which  was  represented  by  Harrell  in  the  alleged  loan 
to  Cleveland  and  Dryden,  instituted  suit  on  the  note  given  by 
the  latter  in  that  transaction,  and  seeks  to  charge  Kirby  with 
personal  liability  for  the  amount  thereof,  because  of  the  pro- 
vision in  the  deed  from  Kempton  to  Kirby,  by  which  the  latter 
assumed  payment  of  liens  to  the  amount  of  $7,000.  No  attempt 
is  made  to  foreclose  the  bank 's  mortgage.  The  action  is  at  law, 
aided  by  an  attachment  levied  on  other  property  owned  by 
Kirby.  Appearing  to  the  action,  Kirby  denies  any  liability  to 
pay  the  note,  alleges  that  the  so-called  assumption  of  the  debt 
was  obtained  by  fraud  and  false  representations,  and  by  con- 
spiracy between  his  agents,  Cleveland  and  Dryden  and  others, 
including  Harrell,  representing  the  bank.  On  trial  to  a  jury, 
a  verdict  was  returned  for  the  defendant;  and,  its  motion  for 
new  trial  being  denied,  plaintiff  appeals. 

I.  Confining  our  review  of  the  case  to  the  objections  raised 
and  points  discussed  in  appellant's  argument  on  appeal,  we  first 
consider  the  exception  taken  to  Paragraphs  5  and  6  of  the 
court's  charge  to  the  jury  on  the  subject  of  conspiracy.  Refer- 
ring to  these  instructions,  appellant  says,  *'We  have  no  fault 
to  find  with  the  abstract  proposition  laid  down  by  the  court;'' 
but  it  bases  its  objection  on  the  proposition  that  there  is  no  evi- 
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dence  in  the  record  justifying  them,  or  calling  for  instructions 
on  law  of  conspiracy.  The  exception  would  have  to  be  sustained, 
were  it  true  that  the  record  is  barren  of  evidence  fairly  tending 
to  establish  the  existence  of  the  alleged  conspiracy ;  but  we  are 
of  the  opinion  that  the  record  contains  abundant  material  for 
the  consideration  of  the  jury  in  that  question.  Passing,  for  the 
moment,  the  part  of  Harrell  in  these  transactions,  the  fact  that 
Cleveland  and  Dryden,  with  the  aid  and  co-operation  of  Kemp- 
ton  and  Shoop,  corruptly  combined  and  confederated  to  impose 
upon  Kirby,  without  consideration  to  him,  personal  liability  for 
the  debt  of  Cleveland  and  Dryden  to  the  amount  of  $3,000,  is 
so  clear  as  to  admit  of  no  reasonable  doubt.  Participation  by 
Harrell  in  such  scheme  is  not,  as  we  shall  see,  vital  to  Kirby 's 
defense;  but  we  are  well  convinced  that  a  finding  by  the  jury 
that  he  did  have  a  part  in  it  could  not  be  set  aside  as  lacking 
support.  It  is  true,  he  says  that  the  loan  to  Cleveland  and 
Dryden  was  an  ordinary  banking  transaction,  made  by  him  in 
good  faith,  and  that  the  loan  was  secured  by  mortgage  on  this 
land;  but  the  attendant  circumstances  affecting  the  credibility 
of  the  testimony  are  quite  significant. .  He  admits  that  he  knew 
Cleveland  and  Drj''den  well,  oflficed  in  the  same  building  with 
them,  and  had  been  in  the  habit  of  loaning  them  money  to  finance 
or  handle  their  real  estate  deals.  It  is  shown  that  he  had 
formerly  lived  in  the  neighborhood  of  this  land,  and  presum- 
ably knew  something  of  its  character  and  value.  He  does  not 
show  that  he  even  asked  any  questions  in  regard  to  the  security^ 
so  offered  him,  or  pretend  that  he  was  ignorant  of  the  fact  that 
the  land  was  already  mortgaged  for  far  more  than  it  was  worth. 
He  could  not  have  relied,  in  taking  such  worthless  security,  upon 
Kirby 's  assumption  of  the  mortgage  debts,  because,  at  that  time, 
Kirby  had  not  yet  been  tangled  in  the  web  woven  for  him  by 
Cleveland  and  Dryden,  and  his  promise  to  assume  had  not  yet 
been  made.  Taking  it  all  in  all,  it  bears  upon  its  face  very  slight 
indicia  of  an  ordinary  banking  transaction.  We  are  satisfied 
that  the  question  of  the  alleged  conspiracy  was  for  the  jury,  and 
there  was  no  error  in  these  instructions. 

II.  The  second  division  of  the  appellant's  argument  is 
multiple  in  form.  Its  first  proposition  is  that  Cleveland  and 
Dryden  were  acting  in  the  capacity  of  agents  for  Kirby,  and  to 
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that  end,  did  no  more  than  to  bring  Kirby  and 
'  tions:  undue        the   purchaser,    Shoop,    together,    and    thereby 

emphasis.  i      it     •  •      •  -nr        i 

earned  their  proper  commission.  We  have 
already  suflSciently  expressed  our  view  upon  the  merits  of  this 
part  of  plaintiff's  claim.    It  has  none. 

Complaint  is  also  made  that,  the  defendant  having  sub- 
mitted to  the  court  several  requests  for  instructions  to  the  jury, 
the  court  approved  one,  and,  separating  it  from  the  other  re- 
quests, attached  it  to  the  charge  which  the  court  had  prepared 
on  its  own  motion,  and  in  that  manner  gave  it  to  the  jury.  The 
instruction  was  to  the  effect  that  the  question  or  relation  of 
** innocent  purchasers"  was  not  involved  in  the  case,  and  that 
the  plaintiff's  claims  in  this  case  are  subject  to  all  the  equities 
between  defendant  and  Kempton,  in  the  deed  from  whom  the 
assumption  clause  is  found.  The  chief  criticism  of  this  para- 
graph is  that  the  manner  in  which  the  court  attached  it  to  its 
own  charge  to  the*^ury  had  -the  effect  to  give  it  undue  emphasis 
or  prominence,  and  thereby  tended  unduly  to  divert"  the  atten^ 
tion  of  the  jurors  from  the  consideration  of  other  essential  fea- 
tures of  the  case. 

The  giving  of  proper  instructions  asked  by  parties  to  a 
jury  trial  is  a  practice  the  propriety  of  which  is  too  well  settled 
for  dispute.  It  is,  perhaps,  the  better  practice  for  the  court 
to  embody  in  its  own  charge  the  matter  of  the  approved  request ; 
but  the  giving  of  it  as  at  the  request  of  the  party  offering  it, 
'and  entitling  as  such,  is  not  erroneous.  The  substance  of  the 
request,  in  this  instance,  is  not  objectionable. 

The  appellant  is  not  in  position  to  claim  any  rights  as  an 
innocent  purchaser.  The  defendant  is  not  liable  as  a  maker 
of  the  note,  nor  as  indorser  or  guarantor  thereof.  If  liable  at  all, 
3  MoBTGAOEs-  ^^  ^^  upon  the  alleged  contract  found  in  the 
Fn^Msumptiol  of  ^cmptou  dccd  to  him,  to  assume  and  pay  the 
debt.  mortgage  debt.    That  contract  or  agreement  is 

nonnegotiable ;  and,  in  the  absence  of  any  estoppel,  he  may 
plead  and  prove,  if  he  can,  that  it  was  obtained  by  fraud  or 
false  representations,  or  was  wholly  without  consideration,  as 
against  any  person  seeking  its  enforcement. 

III.  The  eighth  and  ninth  paragraphs  of  the  court's  charge 
are  challenged,  on  the  ground  that  the  burden  of  proof  thereby 
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laid  it  upon  the  plaintiff  or  Cleveland  to  negative  the  alleged 
false  representation  by  the  former.  This  claim  indicates  a  clear 
misapprehension  of  the  court's  language.  The  effect  of  these 
paragraphs  is  to  permit  the  defense  of  false  representations  to 
prevail,  only  in  the  event  that  **such  representations  are  shown 
by  a  preponderance  of  the  evidence  to  have  been  made. ' '  They 
further  warned  the  jury  that  ** fraud  is  never  presumed,  but 
must  be  aflSrmatively  proved."  The  assignment  of  error  upon 
these  instructions  is  not  well  made. 

IV.  The  defendant's  evidence  tended  to  show  that  he  was 
induced  to  take  the  Kempton  deed  from  Shoop  on  Cleveland's 
assurance  that  there  was  an  equity  iii  the  land  of  from  $800  to 

$1,000,  and  that,  if  Kirby  would  take  the  deed, 
■  8^to5on'<n'^*i*«    he  (Cleveland)  would  undertake  to  sell  the  land 

for  that.  Appellant  takes  the  position  that  the 
trial  court  erred  in  admitting  this  evidence  and  submitting 
such  issue  to  the  jury,  because  such  statements  are  mere  expres- 
sions of  opinion,  and  not  actionable,  even  if  false.  The  law  upon 
this  question  has  been  too  frequently  discussed  by  this  court  in 
recent  years  to  justify  us  in  citing  authorities.  It  is  thoroughly 
well  settled  that,  if  false  representations  of  value  to  one  having 
no  knowledge  of  the  truth  are  made,  for  the  purpose  of  influ- 
encing the  action  of  the  person  addressed,  who  reasonably  relies 
thereon  to  his  injury,  they  do  constitute  actionable  fraud. 

The  further  objection  is  that  defendant  did  not  act  thereon 
with  reasonable  promptness.  There  is  no  showing  or  suggestion 
that  the  delay  has  in  any  manner  misled  the  plaintiff  or  put  it 

to  any  loss  or  disadvantage.    Plaintiff's  own  evi- 

*  ii|«af  dSay'in^     dcncc  shows  that  Cleveland  and  Dryden,  the 

asserting  ng  .     mj^jj^^g  ^nd  real  debtors  upon  this  note,  have  at 

all  times  been  and  still  are  the  customers  of  the  bank,  maintain 
a  deposit  there,  and  are  financially  responsible;  and  the  fact 
that  it  does  not  even  make  Cleveland  and  Dryden  parties  to  the 
suit  upon  their  own  note,  or  proceed  to  collect  the  debt  from 
them  in  the  manner  usually  employed  between  banks  and  their 
customers,  makes  it  reasonably  plain,  to  say  the  least,  that  its 
anxiety  in  the  premises  has  its  root  in  a  desire  to  help  out  Cleve- 
land and  Dryden  in  the  accomplishment  of  a  palpable  wrong. 
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rather  than  in  any  fear  that  the  note  is  not  easily  collectible 
from  the  men  to  whom  it  lent  its  money. 

V.  In  the  course  of  the  trial  below,  the  plaintiff  intro- 
duced certain  exhibits,  the  precise  character  of  which  is  not 
clearly  stated ;  but  we  infer  from  the  argument  that  they  were 
6.  Appeal  and        Original  files  from  the  oflSce   of  the  clerk   of 

emS^' untenable  Madisou  Couuty,  in  a  mortgage  foreclosure  upon 
maSJiSf  t€«ti-"  *^®  ^^^^  ^^  controversy.  The  papers  and  rec- 
"^'^y-  ords  so  exhibited  were  objected  to  as  not  prop- 

erly identified  or  authenticated.     The  objection  was  overruled, 
and  plaintiff  assigns  error  thereon. 

If  the  ruling  was  erroneous,  we  think  it  was  without  preju- 
dice. It  was  undisputed  that  the  land  was  subject  to  mortgage 
liens  to  the  amount  of  $7,000,  and  it  was  shown  without  dispute 
that  the  value  of  the  land  was  less  than  $3,000.  The  exhibits 
in  question  indicate  a  foreclosure  of  a  mortgage  lien  of  about 
$1,000.  Why  it  was  thought  necessary  to  introduce  this  evi- 
dence, we  do  not  know.  It  seems  to  add  nothing  to  the  con- 
ceded showing  of  the  burdens  upon  the  title  to  the  property, 
but  we  see  no  way  in  which  the  plaintiff  was  thereby  prejudiced. 
The  record  as  a  whole  discloses  no  sufficient  reason  for  disturb- 
ing the  verdict  of  the  jury,  and  the  judgment  for  defendant 
will  be  affirmed. 

VI.  There  is  also  an  appeal  by  the  defendant  from  an 
order  of  the  trial  court  permitting  the  plaintiff  to  substitute 
copies  of  the  Cleveland  and  Dryden  mortgage  to  the  bank,  and 
of  the  deed  from  Kempton.  The  affirmance  of  the  judgment 
below  on  plaintiff's  appeal  renders  the  matters  complained  of 
on  the  defendant's  appeal  unimportant  and  immaterial,  and  we 
shall  not  consider  it,  except  to  say  that,  if  it  be  conceded  that 
the  order  is  an  appealable  one,  we  incline  to  the  view  that  it  was 
not  erroneous.  It  follows  from  the  foregoing  discussion  that  the 
judgment  of  the  district  court  is  affirmed  on  both  appeals. 

Of  the  costs  in  this  court,  one  fourth  will  be  taxed  to  the 
defendant  and  three  fourths  to  the  plaintiff. — Affh-med, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 
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E.  F.  Cotter,  Appellant,  v.  W.  S.  Oilman  et  al.,  Appellees. 

SPEGinO  PEBFOBMANGE:    Dismissal  When  Defendant  is  Nonowner. 

1  A  plaintiff  who  brings  action  for  specific  performance  without  rea- 
sonable grounds  for  believing  that  defendant  owned  the  property, 
may  not  complain  if  the  court,  when  nonownership  is  made  to 
appear,  dismisses  the  action  and  relegates  plaintiff  to  an  ordinary 
action  for  damages. 

JURY:    Denial  of  Jury  by  Foxm  of  Action.    Plaintiff  may  not  legally 

2  compel  defendant  to  forego  his  right  to  trial  by  jury  by  the  simple 
expedient  of  bringing  his  action  in  equity  for  specific  performance, 
without  any  reasonable  grounds  for  believing  that  defendant  owned  the 
property,  and  then  insisting,  after  defendant's  nonownership  is 
made  to  appear,  that  the  court  retain  jurisdiction  for  the  assess- 
ment of  damages. 

Appeal  from  Pottawattamie  District  Court. — Earl  Peters, 

Judge. 

December  21, 1920. 

Rehearing  Denied  June  25,  1921. 

Suit  to  enforce  specific  performance  of  an  alleged  contract 
for  the  sale  of  land.  On  hearing,  the  petition  was  dismissed, 
and  the  plaintiff  appeals. — Affirmed. 

Robertson  &  Robertson,  for  appellant. 

Tinley,  Mitchell,  Pryor,  Ross  &  Mitchell,  for  appellees. 

Ladd,  J. — Conceding,  without  deciding,  that  letters  and 
telegrams  interchanged  between  the  parties  constituted  a  con- 
tract whereby  defendant  undertook  to  convey  an  80  acres  of 

land  in  Pottawattamie  County  to  plaintiff,  and 

1     Speoiito  per* 

■  roEMANoi:  diB-    Subsequently  refused  so  to  do,  it  does  not  follow 

missal   when   de-     it     i    ,i  •  *j.  i  '    »    •       ^       mi  'j 

fendant  is  non-    that  this  suit  can  be  mamtained.    The  evidence 

®*^'^"'  that  defendant  does  not  and  never  did  own  the 

land,  and  was  without  authority  to  sell  the  same,  is  undisputed. 
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He  was  unable  to  perform,  then;  and,  if  any  relief  were  to  be 
granted,  it  must  have  been  by  way  of  assessment  of  damages  con- 
sequent on  his  inability  and  refusal  to  convey.  This  relief  was 
denied  by  the  trial  court,  on  the  ground  that  plaintiff,  before 
bringing  the  suit,  knew,  or,  as  an  ordinarily  prudent  person, 
ought  to  have  known,  that  defendant  was  not  owner  of  the  land. 
A  person  may  not,  through  the  subterfuge  of  suing  for  spe- 
cific performance,  when  he  knows,  or  should  know,  that  the  de- 
fendant is  unable  to  perform,  eliminate  a  jury  and  have  his  claim 

for  damages  heard  in  equity  by  the  court,  espe- 

2    Jury  *   dcDiAl 

of  jury  by  fonn    cially  whcn   this  would  effect  a  change  to  a 

county  other  than  that  of  defendant's  resi- 
dence,— it  appearing  that  defendant  was  a  resident  of  Woodbury 
County.  Dow  v,  McVey,  174  Iowa  553.  Though  plaintiff  testi- 
fied to  understanding  that  defendant  owned  the  land,  he  does 
not  pretend  that  anyone  so  informed  him.  One  McAvoy  told 
him  that  Gilman  had  something  to  do  about  the  land, — had  it 
for  sale.  In  none  of  the  correspondence  was  anything  said  to 
indicate  that  Gilman  was  owner.  On  the  contrary,  some  of  the 
correspondence  indicated  that  Gilman  was  acting  in  the  ca- 
pacity of  agent.  On  learning  that  Gilman  had  the  land  for 
sale,  Cotter  wrote  him  for  price  and  commission,  in  response 
to  which  Gilman,  on  September  18,  1918,  fixed  the  price  of  $150 
per  acre,  adding: 

**We  will  pay  you  a  commission  of  $5.00  an  acre  if  you 
make  the  sale;  but  the  papers  themselves  would  have  to  show 
the  net  amount  of  $145  an  acre. ' ' 

Cotter,  who  had  dealt  in  lands  for  more  than  20  years, 
would  infer  from  this  that  Gilman  was  o^vner!  Exactly  the 
contrary.  In  another  letter,  bearing  date  September  30,  1918, 
in  response  to  a  suggestion  by  Cotter  that  he  had  heard  that  the 
land  was  priced  at  $125  an  acre,  Gilman  replied  that  this  price 
was  made  some  time  ago ;  but  that,  ^  ^  if  the  deal  could  be  made 
a  cash  one,  net  to  me,  I  could  still  swing  it  at  that  price. ' '  The 
suggestion  that  he  ** could  still  swing"  the  deal  plainly  inti- 
mates that  the  land  belonged  to  another.  No  suggestion  of 
ownership  appears  in  the  final  negotiations,  save  that  the  price 
was  made  by  Gilman  '*net  to  us.''  Added  to  all  this  is  the  fact 
that  the  records  of  the  coiuity  recorder  and  the  auditor  showed 
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tthat  the  land  was  never  in  the  name  of  Oilman  and  was  in  the 
mme  of  one  Qoddard,  and  that  for  this  reason  Goddard  was 
<  inHde  party  to  the  suit.  According  to  Oilman,  it  now  belongs 
to  P.  Ooddard  Oselin,  Ooddard  having  departed  this  life  some 
time  prior  to  the  trial.  Regardless,  however,  of  who  may  be  the 
true  owner,  this  record  leaves  no  doubt  that  plaintiff  was  with- 
out information  warranting  him,  as  an  ordinarily  prudent  man, 
in  bejievihg  Oilman,  to  be  the  owner  of  the  land.  The  court  did 
not  err  in  dismissing  the  petition  and  relegating  the  parties,  if 
so  advised,  to  an  action  at  law  fo^r  damages. — Affirmed, 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


W.  E.  Crum,  Jr.,  Receiver,  Appellant,  v.  H.  I.  Emmett, 

Appellee. 

APPEAIi  AND  EBBOS:  Orders  Appealabl&--Befiisal  to  Strike  or  Di- 
vide Pleading,  An  order  refusing  to  strike  or  to  divide  a  pleading 
is  n>{<t  appealable. 

Appeal  Jrath  Baylor  District  Court. — P.  C.  Winter,  Judge. 

June  25,  1921. 

Appeal  by  plaintiff  from  an  order  overruling  his  motion, 
ill 'three  divisions:  To  strike*  certain  portions  of  defendant's 
answer,  as  being  conclusions  of  law,  redundant,  immaterial,  and 
surplusage;  to  make  the  answer  more  specific  in  certain  re- 
spects;  and  to  require  defendant  to  separate  the  answer  into 
counts  or  divisions.  The  trial  court  overruled  the  motion,  and 
plaintiff  appeals. — Affirmed, 

H.  P.  Jaqua  and  Frank  Wisdom,  for  appellant. 
WUliam  M.  Jackson,  for  appellee. 

Preston,  J. — Appellee  has  filed  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  order  is  not  appealable  because 
the  ruling  does  not  affect  the  merits.    The  motion  was  submitted 
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with  the  case.  The  action  is  at  law,  on  a  note  for  $2,000,  alleged 
to  have  been  executed  by  defendant  to  the  bank  of  which  plain- 
tiff is  receiver.  Defendant's  original  answer  does  not  appear  in 
the  abstract.  The  first  is  what  he  denominates  an  amended  and 
substituted  answer.  To  that  pleading,  plaintiff  filed  his  mo- 
tion, which  was  amended  a  time  or  two,  as  was  the  defendant's 
answer.  The  amendments  to  the  answer,  or  at  least  one  of 
them,  appear  to  be  a  confession,  in  part  at  least,  of  the  motion, 
and  an  attempt  to  meet  the  objection.  The  first  substituted 
answer,  in  16  divisions  or  paragraphs,  and  the  second  amend- 
ment, in  4  divisions,  pleads  false  representations  on  the  part 
of  the  bank  and  its  officers  in  obtaining  the  note ;  that  there  was 
no  consideration  for  the  note,  and  that  the  officers  of  the  bank 
knew  that  fact;  cancellation,  settlement,  and  payment,  and  so 
on;  and  that  plaintiff,  as  receiver,  and  the  bank,  are  estopped 
from  asserting  the  claim  against  defendant.  Appellee  contends 
that  the  order  is  not,  under  the  circumstances,  appealable; 
while  appellant  contends,  as  we  understand  it,  that  the  ruling 
necessarily  affects  the  merits,  and  is,  therefore,  appealable. 

If  it  should  be  held  that  such  interlocutory  orders  are 
appealable  generally,  it  would  open  the  door  very  wide,  and 
result  in  delay  in  many  cases,  if,  indeed,  not  substantially  all 
the  cases,  if  the  parties  were  so  disposed.  As  a  general  rule, 
they  are  not  appealable.  Such  orders  are  generally  held  to  in- 
volve somewhat  the  discretion  of  the  trial  court,  and  ordinarily 
an  appeal  will  not  lie  from  such,  decisions.  To  this  proposition 
many  cases  are  cited  in  2  Encyclopedia  of  Pleading  and  Practice 
92.  See,  also,  Jordan  Co.  v.  Sperry  Bros.,  141  Iowa  225,  228. 
Appellant  concedes  this  to  be  the  rule,  and  concedes  that  not  all 
interlocutory  orders  are  appealable.  It  may  make  a  great  dif- 
ference whether  such  a  motion  is  sustained  or  overruled.  We 
shall  not  pass  upon  the  merits  of  appellant's  motion  as  to  the 
two  grounds  asking  the  court  to  strike,  and  to  require  defendant 
to  separate  and  divide,  because,  as  we  think,  the  order  as  to  those 
two  grounds  is  not  appealable,  and  we  shall  see  later  that  there 
was  no  error  in  overruling  the  motion  for  more  specific 
statement. 

1.  Appellee  argues  that  it  has  been  held  by  this  court  that 
an  appeal  will  not  lie  from  an  order  refusing  to  strike.     They 


June,  1921]  Crum  v.  Emmett.  799 

cite,  at  this  point,  Allen  v.  Church,  101  Iowa  116,  and  Specht  v, 
Spangenberg,  70  Iowa  488,  as  so  holding.  This  is  conceded  by 
appellant,  but  he  calls  attention  to  the  evolution  of  the  statute 
and  the  slight  change  therein.  Formerly,  it  read:  **An  inter- 
mediate order  involving  the  merits  and  materially  affecting  the 
final  decision.''  Code,  1851,  Section  1556;  Revision,  Section 
2632;  Code  of  1873,  Section  3164.  But  Section  4101  of  the 
Code  of  1897  uses  the  word  **or,''  instead  of  **and:*'  that  is, 
'* Involving  the  merits  or  materially  affecting,''  etc.  Under  the 
statute  as  it  is  now,  it  was  held,  in  McClurg  &  Walker  v.  Mc- 
Evoy,  188  Iowa  752,  that  the  test  to  determine  whether,  an  inter- 
mediate order  involves  the  merits  or  materially  affects  the,  final 
decision,  so  as  to  be  appealable,  is  whether  a  party  was  thereby 
deprived  of  some  right  which  could  not  be  protected  by  an  ap- 
peal from  a  final  judgment.  In  that  case,  an  order  denying 
motion  to  require  plaintiff  to  elect  on  which  one  of  two  counts 
he  would  rely  does  not  materially  affect  the  decision,  and  was 
not  appealable.  Allen  v.  Church,  supra,  was  followed  in  Jordan 
Co,  V,  Sperry  Bros.,  supra.  Barnes  v.  Century  Sav,  Bank,  147 
Iowa  267,' 270,  holds  that,  as  a  rule,  an  appeal  will  not  lie  from 
a  ruling  on  a  motion  to  strike,  or  for  a  more  specific  statement. 
See,  also,  Northwestern  Trad.  Co.  v.  Western  L.  S.  Ins.  Co., 
180  Iowa  878.  Appellant  concedes  that  an  appeal  will  lie  from 
an  order  striking  out  material  matter.  Mast  v.  Wells,  110  Iowa 
128 ;  Haworth  v.  Croshy,  120  Iowa  612.  There  may  be,  as  said, 
a  great  difference  in  whether  the  motion  is  sustained  or  over- 
ruled. A  good  illustration  of  this  is  found  in  Hogan  v,  Mc- 
Combs  Bros.,  190  Iowa  650.  Substantially  all  the  material  parts 
of  plaintiff's  petition  were  stricken.  Under  what  remained, 
plaintiff  could  offer  no  evidence  to  sustain  his  cause  of  action, 
and  he  could  not  plead  over  without  restating  what  had  already 
been  stricken,  which  would  not  be  permissible.  The  motion  sub- 
stantially ended  the  case.  Had  the  motion  been  overruled,  and 
the  pleading  contained  too  much  or  improper  matter,  the  court 
could  control  that,  in  the  introduction  of  evidence  and  in  later 
proceedings.  It  will  be  seen  from  the  foregoing  that  we  have 
repeatedly  held  that  an  order  overruling  a  motion  to  strike  is 
not  appealable.  We  are  content  with  the  holdings.  Appellee 
contends  that  he  has  substantially  complied  with  the  statute  in 
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regard  to  the  divisions  of  his  answer.  The  separate  divisions 
commence  with  the  statement,  **by  way  of  further  defense,  de- 
fendant says,"  etc.;  but,  as  said,  we  are  not  passing  upon  the 
merits  of  the  motion  at  this  point.  It  was  also  held  in  the  North- 
western Trad.  Co.  case,  supra,  that  an  order  overruling  a  motion 
to  divide  into  counts  and  divisions  is  not  appealable. 

2.  There  seems  to  be  some  conflict  in  the  cases  as  to  whether 
a  ruling  on  motion  for  more  specific  statement  is  appealable.  It 
is  unnecessary,  in  this  case,  to  pass  upon  that  question,  since 
we  find  that  there  was  no  error  in  the  ruling.  Defendant  alleged, 
in  Paragraph  4  of  the  substituted  answer,  in  substance  that  the 
note  sued  on  was  an  accommodation  note,  given  by  the  plaintiff 
for  the  accommodation  of  the  bank  and  its  oflScers,  and  that  the 
note  was  without  consideration ;  and  in  Division  5,  that  he  was 
induced  to  sign  the  note  by  fraud  and  false  representations  of 
the  bank  through  its  officers,  and  so  on.  The  plaintiff's  motion 
asks  that  defendant  be  required  to  give  the  names  of  the  officers 
referred  to.  Before  the  motion  was  ruled  on,  defendant,  appar- 
ently in  response  to  the  motion,  and  in  confession  thereof, 
amended  his  answer,  stating  that  all  the  conversations'  had  with 
the  officers  were  had  and  held  with  W.  A.  Conway ;  and  that,  at 
the  time  the  note  was  executed,  Conway  was  assistant  cashier  of 
the  bank.    We  think  this  gives  substantially  all  that  was  asked. 

We  deem  it  unnecessary  to  review  and  discuss  the  many 
other  cases  on  other  propositions  cited  by  appellant.  The  judg- 
ment is  affirmed  as  to  the  matter  last  referred  to,  and  the  appeal 
is  dismissed  as  to  the  other  two. — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


E.  W.  Cutting,  Appellant,  v.  John  D.  Mullaney  et  al.,  Ap- 
pellees ,•  First  National  Bank  of  Waukon,  Appellant. 

EXECUTION:  Property  Subject  to  Execution — ^Ijnproperly  Setumed 
1  Funds.  Where  a  judgment  plaintiff  attempted  to  repudiate  the 
action  of  his  authorized  attorney  in  receiving  part  payment  of  the 
judgment  and  in  assigning  the  balance  due  thereon,  by  returning 
the  money  to  the  attorney,  held  that  such  money  was  subject  to 
levy  as  the  property  of  such  plaintiff,  and  was  not  the  property  of 
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another  attempted  purchaser  of  the  judgment  who  had  full  knowl- 
edge of  the  prior  satiefaction  and  assignment. 

IKTEBE8T:    When  Konallowahle  Against  Officer.    Judgment  for  inter- 
2     est  and  eosts  will  not  be  entered  against  a  clerk  of  the  district  court 
for  withholding  a  judgment  fund  until  the  claims  of  rival  claimants 
are  adjudicated. 

Appeal  fram  Allamakee  District  Ccnirt, — ^A.  N.  Hobson,  Judge. 

February  16,  1921. 

Rehearing  Denied  June  25,  1921. 

Action  in  equity,  in  the  name  of  the  assignee  of  a  judg- 
ment, to  compel  the  clerk  of  the  district  court  to  set  aside  and 
cancel  an  entry  satisfying  a  judgment,  and  to  recover  proceeds 
of  said  judgment  in  the  hands  of  the  clerk  and  the  defendant 
bank,  and  for  other  general  equitable  relief.  The  facts  are  some- 
what complicated,  and  are  fully  stated  in  the  opinion.  Judg- 
ment was  entered  for  plaintiff  as  prayed,  except  that  he  was  not 
allowed  interest  on  a  part  thereof.  Plaintiff  and  the  defendant 
bank  both  appeal. — Modified  and  affirined. 

John  McCook,  E.  W.  Cutting,  William  S.  Hart,  and  H,  E. 
Taylor,  for  appellants. 

William  S.  Hart,  Frank  Sayre,  and  J.  E.  Williams,  for 
appellees. 

Per  Curum. — I.  The  conceded  facts  in  this  case  and  ma- 
terial matters  of  record  are  substantially  as  follows:  That  one 
P.  M.  Washburn,  on  January  13,  1913,  obtained  a  judgment  in 
1.  Execution:  the  district  court  of  Allamakee  County  for 
fect^to  execution:  $1,500  against  the  defendants  John  D.  Mul- 
turaS*?undfl^  laney,  Harold  B.  Winter,  and  Mullaney  &  Win- 
ter; that  a  transcript  of  this  judgment  was  filed  in  Cerro  Gordo 
County,  and  the  judgment  became  a  lien  upon  the  interest  of 
the  defendants  in  certain  real  estate  adjacent  to  Mason  City; 
that,  on  November  14,  1913,  $1,000  was  paid  by  Mullaney  on 
said  judgment  to  W.  S.  Hart,  of  Waukon,  attorney  for  Wash- 
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burn,  and  the  lien  thereof  upon  the  real  estate  in  Cerro  Gordo 
County  released;  that,  on  January  10,  1914,  Washburn,  by 
W.  S.  Hart,  his  attorney,  assigned  the  said  judgment  to  J.  E. 
Williams,  an  attorney  at  Mason  City,  in  consideration  of  $590, 
the  balance  due  on  said  judgment,  with  interest  for  one  year 
at  6  per  cent ;  that  this  assignment  was,  on  the  same  day,  filed 
in  the  office  of  the  clerk  of  the  district  court  of  Allamakee 
County;  that  Hart  promptly  forwarded  his  check  for  $1,000  to 
Washburn,  who  resided  at  Waterloo,  accompanied  by  a  letter 
explaining  that  he  had  retained  $390  for  his  services  and  $200 
advanced  by  him  in  settlement  of  a  judgment  for  $594.65,  en- 
tered in  the  district  court  of  Allamakee  County  on  November  1, 
1909,  in  favor  of  the  First  National  Bank  of  Waukon,  against 
Washburn. 

Prior  to  some  or  all  of  these  transactions,  the  plaintiff,  E. 
W.  Cutting,  who  is  an  attorney  at  Decorah,  Iowa,  purchased  a 
farm  of  about  280  acres,  belonging  to  Mullaney,  at  execution 
sale,  and,  for  strategic  purposes  in  connection  therewith,  desired 
to  procure  the  assignment  of  a  judgment,  if  one  could  be  found, 
against  Mullaney.  Learning  of  the  Washburn  judgment,  he 
went  to  Waukon  on  January  9th,  where,  in  an  interview  with 
Hart,  he  was  informed  that  $1,000  had  been  paid  upon  Wash- 
burn's judgment  against  Mullaney  &  Winter,  and  that  Hart 
had  agreed  to  assign  the  same  to  Williams,  upon  payment  of 
the  balance  due.  Cutting  thereupon  offered  to  pay  Hart  the 
balance  due,  and  to  protect  him  against  any  claim  made  by 
Mullaney  &  Winter,  or  by  Williams,  if  Hart  would  assign  the 
judgment  to  him.  Hart  declined  to  do  this.  Cutting,  who  was 
acquainted  with  Washburn,  went  immediately  from  Waukon 
to  Waterloo,  and,  on  the  next  day,  for  a  consideration  of  $200, 
obtained  an  agreement  or  option  from  Washburn  to  assign  to 
him  his  judgment  against  Mullaney  &  Winter  et  al. ;  and,  on 
January  14th,  a  written  assignment  was  executed,  and  Cutting 
paid  Washburn  $1,590  cash  therefor.  At  this  time,  Washburn 
had  in  his  possession  the  $1,000  check  sent  him  by  Hart.  The 
assignment  of  the  judgment  by  Hart  to  Williams  and  the  re- 
mittance to  Washburn  of  the  full  amount  of  the  judgment,  less 
the  deductions  aggregating  $590  already  mentioned  by  Hart, 
were  all  known  to  Cutting;  and,  by  the  terms  of  a  written  agree- 
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ment  signed  by  Washburn  and  Cutting,  the  former  agreed  to 
return  the  check  for  $1,000  to  Hart,  and  to  send  him  drafts  for 
$590,  which  he  did,  accompanying  the  same  with  a  letter  deny- 
ing his  authority  to  assign  the  judgment  to  Williams,  refusing 
to  ratify  his  act,  and  stating  that  he  had  assigned  the  same  to 
Cutting.  Immediately  upon  receipt  of  this  letter  from  Wash- 
bum,  inclosing  the  $1,000  check,  signed,  and  the  drafts  for 
$590,  Hart  turned  the  same  over  to  the  First  National  Bank  of 
Waukon,  subject  to  the  order  of  Washburn,  whom  he  promptly 
notified  of  what  he  had  done.  Later,  Cutting  filed  a  motion  in 
the  office  of  the  clerk  of  the  district  court  of  Allamakee  County 
for  an  order  of  court  directing  the  clerk,  who  had  declined  to  do 
so,  to  issue  execution  on  the  judgment  at  the  request  of  Cutting, 
for  the  reason  that  the  assignment  to  Williams  was  prior  in  date 
of  filing.  Notice  was  served  upon  Williams  of  the  filing  of  this 
motion,  informing  him  of  the  time  when  it  would  be  heard ;  but 
he  defaulted,  and  the  court  ordered  the  clerk  to  issue  execution, 
as  requested  by  Cutting.  Williams  later  filed  a  motion  to  set 
aside  the  default,  but  it  was  overruled. 

As  stated,  the  First  National  Bank  of  Waukon  had  a  judg- 
ment against  Washburn  for  $594.65.  On  January  17,  1914; 
execution  was  issued  thereon,  delivered  to  the  sheriff,  and  levied 
upon  the  $590  in  the  bank,  the  proceeds  of  the  drafts  sent  by 
Washburn  to  Hart  on  January  14th;  also,  upon  the  check  for 
$1,000.  The  bank  permitted  the  sheriff  to  withdraw  $227.60, 
which,  together  with  the  $590,  made  the  full  amount  of  its 
judgment,  with  interest,  costs,  and  accruing  costs.  The  sheriff 
indorsed  the  latter  sum  on  the  check  and  returned  it  to  the  bank. 
The  sheriff,  on  January  22d,  returned  the  execution,  showing 
satisfaction  of  the  judgment  in  full.  The  $1,000  paid  to  Hart 
by  Mullaney  was  not  at  once  credited  upon  the  judgment,  be- 
cause the  bank  had  caused  an  execution  to  be  levied  upon  the 
Washburn  judgment,  and  Hart,  who  had  a  lien  thereon  for  at- 
torney's fees,  obtained  a  temporary  injunction,  restraining  the 
bank  and  sheriff  from  proceeding  further  on  the  sale  of  the 
judgment.  The  injunction  action  was  neither  tried  nor  dismissed. 
An  attempt  was  made  by  Hart  and  the  attorney  for  the  bank  to 
settle  the  judgment  against  Washburn,  and  Hart  gave  the 
bank's  attorney  a  check  for  $200  for  that  purpose;  but,  owing 
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to  a  misunderatanding  as  to  the  costs,  it  was  never  applied. 
This  is  the  $200  referred  to  by  Hart  in  his  letter  to  Washburn. 

Plaintiff,  in  the  petition  filed  in  this  case  on  April  15,  1916, 
alleged,  in  substance,  that  he  was  the  owner  of  the  judgment 
against  MuUaney  &  Winters  et  aL,  by  assignment  from  Wash- 
burn, copy  of  which  assignment  he  attached  to  the  petition; 
that  the  assignment  of  the  judgment  by  Hart,  as  attorney  for 
Washburn,  was  without  authority  and  void;  that  a  payment 
of  $1,000  had  been  indorsed  on  the  judgment  by  the  clerk  of  the 
district  court  without  authority;  and  that  same  was  a  cloud 
upon  the  record  of  said  judgment  and  plaintiff's  title  and  inter- 
est therein;  that  the  defendant  clerk  attempted  to  satisfy  said 
judgment  of  record,  without  receiving  payment  of  the  amount 
due,  and  without  authority;  and  that  the  defendant  bank  had 
funds  in  its  possession  that  belonged  to.  plaintiff.  He  therefore 
prayed  that  each  and  all  of  the  defendants  be  required  to  turn 
over  to  the  clerk  any  funds  in  their  possession,  which  should 
be  applied  on  the  judgment;  that  the  satisfaction  of  said  judg- 
ment be  set  aside ;  that  general  execution  be  issued ;  and  for  all 
proper  equitable  relief.  All  of  the  defendants  appeared  and 
•filed  answer,  except  Washburn.  The  defendant  sheriff,  the  clerk 
of  the  district  court,  and  Hart  disclaimed  any  interest  in  the 
controversy.  MuUaney  &  Winter  pleaded  full  payment  of  the 
judgment,  and  the  bank  pleaded  in  justification  of  the  proceed- 
ings on  its  judgment. 

The  case  was  tried  on  January  11,  1917,  and  judgment  en- 
tered on  April  5,  1918,  as  follows:  For  $1,000,  interest,  and 
costs  against  The  First  National  Bank;  and  against  Edgar 
Morstad,  clerk  of  the  district  court,  for  $603.70,  the  amount 
paid  to  him  by  MuUaney  &  Winter  in  final  satisfaction  of  the 
judgment,  but  without  interest  or  costs  in  plaintiff's  favor. 
The  court  found  that  the  Washburn  judgment  had  been  fully 
satisfied  and  properly  canceled  by  the  clerk,  and  ordered  that 
no  judgment  for  costs  be  entered  against  the  sheriff,  Hart,  or 
MuUaney,  but  ordered  certain  costs  taxed  against  Williams, 
who,  in  his  answer,  claimed  to  be  the  owner  of  the  judgment, 
by  assignment  from  Washburn.  The  defendant  First  National 
Bank  and  plaintiff  both  appeal.    The  further  issues  joined  upon 
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the  answer  of  J.  E.  Williams  and  the  separate  reply  of  plaintiff 
to  the  answer  of  each  defendant  need  not  be  stated. 

As  appears  from  the  foregoing  statement,  at  the  time  of 
the  commencement  of  this  suit,  the  judgment  in  favor  of  Wash- 
burn and  against  John  D.  Mullaney,  H.  B.  Winter,  and  Mul- 
laney &  Winter  was  paid  and  satisfied  in  full  and  canceled  of 
record.  Hart  retained  the  $390  which  he  deducted  from  the 
proceeds  of  the  $1,000  paid  to  him  by  Mullaney  on  the  judg- 
ment, and  the  $590  received  from  Williams  for  the  assignment 
thereof  to  him.  $817.60  of  the  money  deposited  by  Hart  in  the 
bank  for  Washburn  had  been  applied  in  satisfaction  of  its  judg- 
ment against  him,  and  the  balance  was  still  held  by  the  bank. 
$603.70,  paid  to  the  clerk  by  Mullaney  &  Winter,  was  held  by 
him  for  whomsoever  the  court  found  entitled  to  receive  it. 

We  may  as  well,  at  the  offset,  dispose  of  the  judgment  en- 
tered in  favor  of  plaintiff  against  the  defendant  Morstad,  clerk 
of  the  district  court,  for  $603.70.  The  court,  as  already  stated, 
found  that  the  payment  of  $1,000  to  Hart  and  of  the  $603.70 
to  the  clerk  by  Mullaney  &  Winter  were  in  full  of  the  judgment, 
and  that  the  clerk  properly  entered  satisfaction  thereof,  of 
record.  Williams  did  not  appeal,  and  plaintiff  does  not,  on 
his  appeal,  complain  of  this  ruling  of  the  court.  The  judgment, 
therefore,  against  the  clerk  for  $603.70  cannot  be  disturbed.  As 
$1,000  was  paid  on  the  judgment  before  it  was  assigned  to  Cut- 
ting, it  follows  that  the  effect  of  the  assignment,  so  far  as  Wash- 
burn w^as  concerned,  was  to  transfer  to  Cutting  Washburn's 
interest  in  the  unpaid  balance.  Hart,  as  attorney  for  Wash- 
burn, was  authorized  to  receive  the  $1,000  payment  on  the  judg- 
ment from  Mullaney  &  Winter,  and  to  deduct  whatever  was 
due  him  from  Washburn  for  his  services,  from  the  funds  in  his 
hands  belonging  to  him.  The  court  below  found  that  Hart's 
assignment  of  the  judgment  to  Williams  was  with  the  full  au- 
thority of  Washburn.  This  finding  is  abundantly  supported 
by  the  evidence.  Washburn  was,  therefore,  bound  by  the  pay- 
ment of  $1,000  on  the  judgment  and  by  the  assignment  by  Hart 
to  Williams,  and  any  attempt  upon  his  part  to  repudiate  the 
same  could  have  no  legal  effect  upon  the  rights  of  either  of  the 
judgment  debtors  to  have  the  payment  credited  upon  the  judg- 
ment, or  of  Williams  to  the  unpaid  balance  due  thereon. 
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The  check  for  $1,000  and  the  $590  in  drafts,  which  repre- 
sented a  part  of  the  consideration  paid  by  Cutting  for  the  assign- 
ment of  the  judgment,  were  clearly  the  property  of  Washburn. 
The  relation  of  Washburn  to  Mullaney  &  Winter  and  to  Wil- 
liams, as  assignee,  was  in  no  wise  altered  by  the  return  of  the 
check  and  the  remittance  to  Hart.  The  remittance  of  $590  was 
a  mere  voluntary  act,  and  Hart  was  under  no  obligations  to  re- 
ceive it  in  satisfaction  of  attorney's  fees  or  money  advanced 
in  settlement  of  the  bank's  judgment,  as  he  had  already  been 
paid  in  full  therefor,  nor  was  Williams  required  to  accept  the 
same  and  cancel  the  assignment  of  the  judgment  to  him. 

The  necessity  follows,  therefore,  that  the  check  and  money 
levied  upon  by  the  sheriff  and  applied  to  the  satisfaction  of  the 
judgment  of  the  bank  against  Washburn  belonged  to  the  latter, 
and  was  subject  to  such  levy,  unless  the  same  belonged  to  Cut- 
ting under  the  terms  of  the  other  written  agreement  referred 
to  above,  entered  into  between  him  and  Washburn  on  January 
14th.  No  one  will  seriously  claim  that  these  funds  were  trans- 
ferred to  Cutting  by  the  naked  assignment  of  the  judgment. 
The  written  agreement,  executed  January  14th,  is  not  referred 
to  in  the  petition,  nor  do  we  find  any  claim  asserted  in  said  peti- 
tion based  thereon.  The  agreement  simply  authorized  Cutting 
to  receive  any  and  all  money  paid  to  Hart  upon  said  judgment, 
or  held  by  him  or  any  other  person,  and,  if  necessary,  to  bring 
action  therefor.  The  instrument  is  not,  in  form  or  effect,  an 
assignment.  Mere  authority  to  receive  the  money  from  Hart 
or  the  bank  would  not  entitle  Cutting  to  retain  the  funds,  if 
paid  to  him  in  virtue  of  such  authority.  As  stated,  Cutting,  at 
the  time  this  instrument  was  signed,  knew  that  Washburn's 
attorney  had  been  paid  $1,000  by  the  judgment  debtors  and 
$590  by  Williams  for  the  assignment,  and  that  Washburn  was 
then  in  possession  of  a  check  for  the  full  amount  coming  to  him 
from  the  proceeds  thereof.  If  the  written  instrument  be  con- 
strued as  an  order  upon  the  bank  for  the  funds  in  its  possession, 
plaintiff  can  derive  no  benefit  therefrom,  for  the  reason  that  no 
notice  was  given  the  bank,  nor  was  it  presented  for  payment. 
Demand  was  first  made  when  this  action  was  commenced,  which 
was  long  after  the  sheriff  had  returned  the  execution,  showing 
the  bank's  judgment  satisfied  in  full.    Poole,  Oilliam  &  Co,  v. 
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Carhart,  71  Iowa  37;  Ruthven  Bros,  v,  Clarke,  109  Iowa  25; 
McWilliams  v.  Webb  &  Son,  32  Iowa  577 ;  First  Nat.  Bank  v, 
Dubuque  S.  W.  R.  Co.,  52  Iowa  378. 

We  are  of  the  opinion  that  the  instrument  cannot  be  con- 
strued as  an  order,  but  that  it  has  the  effect  only  of  conferring 
authority  upon  Cutting  to  collect  the  money.  The  agreement 
does  not  give  him  authority  to  bring  suit  in  his  own  name.  No 
claim  is  made  by  plaintiff  that  an  equitable  assignment  of  the 
fund  to  him  resulted  from  the  transactions  or  the  agreement 
signed  January  14th,  Plaintiff  was  not,  therefore,  entitled  to 
have  judgment  entered  against  the  bank  for  $1,000. 

In  any  event,  plaintiff's  claim  is  without  equity,  and  upon 
no  theory  could  it  be  claimed  that  he  is  entitled  to  recover  any 
part  of  the  $590  sent  Hart  by  Washburn ;  it  was  no  part  of  the 
proceeds  of  the  judgment  or  of  the  sum  received  for  the  assign- 
ment to  Williams.  There  is  also  a  plea  of  estoppel  against  plain- 
tiff;  but,  in  view  of  the  conclusion  already  announced,  we  need 
not  discuss  this  plea. 

Washburn  was  made  a  defendant  in  this  action,  and  was  a 
witness  in  behalf  of  plaintiff,  but  did  not  enter  appearance  or 
file  answer  herein.  The  judgment  against  the  bank  must,  there- 
fore, be  treated  as  adjudicating  plaintiff's  claim  to  the  $200 
sent  to  Hart  to  reimburse  him  for  money  which  it  was  thought 
he  had  advanced  in  settlement  of  the  bank's  judgment,  in 
plaintiff's  favor. 

It  is  our  conclusion,  and  we  hold,  that  the  judgment  below 
against  the  defendant  bank  should  be  so  modified  as  to  allow 
plaintiff  judgment  only  for  whatever  amount  remains  after  de- 
ducting the  aggregate  of  the  bank's  judgment  against  plaintiff, 
and  $590,  the  sum  sent  Hart  by  Washburn.  Interest  on  the 
balance  should  be  allowed  at  6  per  cent  only  from  the  date  of  the 
commencement  of  this  suit.  Otherwise,  the  judgment  is  affirmed. 
The  judgment  against  the  clerk  is  also  affirmed. 

II.  Plaintiff's  appeal  involves  only  the  question  of  his  right 
to  interest  and  costs  against  the  clerk  and  W.  S.  Hart.  What  has 
already  been  said  disposes  of  these  questions,  except  as  against 

the  clerk.    The  money  paid  to  the  clerk  by  Mul- 

■  nonanowabie"  ^^   laucy  &  Winter  was  claimed  by  both  plaintiff 

ftgainst  o  cer.      ^^^  WilUams.    The  clerk  was  ready  to  pay  it  to 
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the  party  entitled  to  receive  it,  whenever  these  conflicting  claims 
were  adjudicated.  The  court  properly  refused  to  enter  judg- 
ment against  him,  either  for  interest  or  costs.  We  find  nothing 
in  the  record  conferring  jurisdiction  upon  this  court  to  require 
the  bank  to  turn  over  $590  of  the  funds  in  its  possession  to  Wil- 
liams, whom  we  assume,  without  deciding,  to  be  entitled  thereto. 
This  cause  will  be  remanded  to  the  court  below  for  judgment 
and  decree  in  harmony  with  this  opinion;  or,  if  the  parties 
prefer,  same  may  be  entered  in  this  court. — Modified  and  af- 
firmed. 


Carrie  E.  Dabelstein,  Appellant,  v.  Paul  H.  Dabelstein, 

Appellee. 

DIVOBOE:  Onielty — Ooarse  and  Vulgar  Oonduct.  Evidence  of  coarse 
and  vulgar  conduct  toward  a  wife  reviewed,  and  held  to  establish 
her  right  to  a  decree,  notwithstanding  a  holding  of  the  trial  court 
to  the  contrary. 

Appeal  from  Monona  District  Court. — William  Hutchinson, 

Judge. 

June  25,  1921. 

Action  for  divorce.  There  was  a  decree  for  the  defendant 
below.     Plaintiff  appeals. — Reversed. 

Prichard  c6  Prichard,  for  appellant. 

C.  E.  Cooper  and  LutZy  Bennett  d'  Diitz,  for  appellee. 

Preston,  J. — The  charge  is  cruelty  such  as  to  endanger 
life.  Defendant  is  about  68  years  of  age,  weighs  225  pounds, 
and  he  says  he  is  in  perfect  health,  without  an  ache  or  a  pain. 
Plaintiff  is  51  years  of  age,  and  she  testifies  that  her  health  is 
broken,  and  that  she  is  nervous.  She  was  never  married  before. 
The  parties  lived  together  about  25  years  as  husband  and  wife. 
They  seemed  to  get  along  better  until  2  or  3  years  ago.  Five 
children  have  been  bom,  two  of  whom  are  living,  a  daughter,  a 
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young  lady  of  24,  and  a  son  just  coming  into  manhood.  They 
had  no  means  when  they  were  married,  to  speak  of ;  she  had  a 
few  hundred  dollars.  They  have  no  property  to  speak  of  ex- 
cept the  homestead,  which  is  incumbered  for  about  $1,500.  It 
was  valued  at  $2,800,  when  some  land  they  had  was  traded  for 
this  property  and  another  of  the  same  valuation.  At  first,  the 
homestead  was  in  his  name,  but  recently  he  deeded  it  to  her.  It 
has  been  improved  somewhat  since  it  was  acquired.  Plaintiflf 
claims  that  the  larger  part  of  the  property  was  paid  for  with  her 
money,  and  that  in  the  trade  defendant  received  the  larger  part 
of  the  proceeds  of  the  other  property.  He  ran  a  shoe  business 
and  pool  hall.  He  became  financially  embarrassed  after  the  mar- 
riage. A  short  time  before  the  suit  was  brought,  plaintiflf  inher- 
ited an  interest  in  an  estate,  but  as  yet  has  not  come  into  posses- 
sion of  it.  Appellee  argues  that  this  and  the  fact  that  he  refused 
to  sign  a  deed  to  the  homestead  are  the  principal  reasons  for  this 
suit. 

The  evidence  tends  to  show,  and  we  understand  it  to  be  con- 
ceded, that  defendant  is,  in  hi^  temperament  and  habits,  inclined 
to  be  coarse.  The  daughter  is,  or  has  been,  a  school  teacher,  and 
it  is  appellee's  contention  that  she  is  inclined  to  consider  herself 
above  her  father.  She  sides  with  the  mother.  The  son,  though 
testifying  for  the  mother,  seems  to  be  trj'ing  to  be  neutral  be- 
tween them.    She  testifies : 

**He  is  a  German  and  I  am  an  American.  During  the  last 
two  years,  I  could  scarcely  live  with  him.  He  has  cursed  me 
time  and  time  again;  has  ordered  me  out  of  the  house,  and 
threatened  to  strike  me;  often  called  me  a  * son-of-a-bitch, '  a 
*bitch,'  and  an  *  old  heifer;'  had  done  this  often.  If  anything 
went  wrong,  I  caught  it.  He  abused  the  children  for  years; 
struck  my  daughter  and  knocked  her  dovm  into  a  chair ;  choked 
the  boy  until  I  had  to  interfere ;  has  threatened  time  and  again 
to  drive  the  children  out  of  the  house.  He  would  call  our  daugh- 
ter and  son  the  same  names  he  called  me.  His  treatment  has 
caused  me  to  become  nervous.  I  am  subject  to  blood  pressure, 
and  have  hemorrhages  every  time  I  have  one  of  those  nervous 
spells.  I  cannot  longer  live  with  my  husband  without  endanger- 
ing my  life.  My  doctor  tells  me  I  must  quit  having  these  ex- 
citable times.    My  husband  has  provided  nothing  for  me  per- 
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sonally  for  years,  and  he  objects  to  furnishing  provisions.  The 
children  have  been  providing  provisions  for  the  home  ever  since 
they  have  worked  out.  My  daughter  has  furnished  me  with  my 
clothes  ever  since  she  went  to  work.  The  two  children  have  fur- 
nished the  fuel  for  the  house,  and  defendant  took  part  of  it  down 
to  burn  at  the  pool  hall.  My  son  has  supported  himself  since 
he  was  13  years  old.  Since  coming  to  Mapleton,  I  have  been 
Working  as  a  milliner,  and  the  money  I  have  made  has  gone  into 
the  family.  I  am  sick  at  the  present  time.  I  am  under  the  doc- 
tor's care  all  the  time;  blood  pressure  and  hemorrhages  during 
the  last  two  weeks.  I  have  been  so  afflicted  for  the  last  4  years: 
I  had  good  health  until  I  moved  to  the  farm.  We  moved  away 
from  the  farm  5  years  ago.  I  weigh  234  pounds.  For  15  years 
I  weighed  over  250  pounds.  I  think  the  value  of  the  house  is 
$4,500,  and  there  is  a  lien  as  stated.'* 

She  says  that  she  was  told  that  the  amount  she  would  get 
out  of  her  inheritance  would  be  over  $2,000,  but  she  has  no  idea 
how  much  she  will  get.  Such  is  the  substance  of  her  testimony, 
without  going  into  the  details.  One  of  defendant's  attorneys 
testifies  that,  after  investigating  the  estate,  he  finds  that  her  share 
will  be  more  than  she  says. 

The  daughter,  at  present  employed  as  a  bookkeeper,  gave 
similar  testimony,  and  said  further  that,  defendant  called  her 
mother  the  names  before  quoted  almost  every  day,  any  time 
his  temper  would  get  away  from  him ;  that  her  mother  would 
have  a  nervous  breakdown  after  these  cursings;  and  that  her 
health  has  been  very  poor. 

The  son  testifies  substantially  the  same,  and  that  his  father 
has  three  tables  in  his  pool  hall,  and  has  shoemaker  tools;  that 
he  is  living  with  his  mother. 

Much  of  plaintiff's  testimony  is  denied  by  defendant.  He 
denies  that  he  ever  called  her  the  names  before  quoted ;  says  they 
both  quarreled  over  minor  matters,  such  as  the  high  cost  of  liv- 
ing and  so  on;  says  that  he  never  threatened  her;  admits  he 
has  told  her,  ' '  If  you  wasn  't  a  damn  fool,  you  would  try  to  save 
money;"  says  she  called  him  names,  which  is  denied  by  the 
children.  He  says  she  told  him  he  was  too  stingy  to  support 
the  family,  air-tight,  a  Hun,  and  so  on. 

We  quite  agree  with  the  trial  court,  and  with  counsel  for 
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appellee,  that  divorces  should  not  be  granted  upon  trivial 
grounds,  and  that  the  trial  court,  having  seen  the  witnesses,  has 
an  advantage  which  we  do  not  have.  It  is  true,  the  evidence 
does  not  show  that  defendant  has  been  guilty  of  physical  violence, 
striking,  and  the  like ;  but  this  is  not  necessary,  nor  is  it  neces- 
sary that  she  should  be  actually  deprived  of  her  life,  before  she 
is  entitled  to  relief.  If  her  life  is  endangered,  it  is  sufficient. 
The  treatment  accorded  plaintiff  by  the  defendant  was  likely  to 
produce  a  nervous  breakdown,  and  the  evidence,  which  we  do 
not  understand  defendant  to  contradict,  shows  that  her  health 
has  been  affected.  We  have  numerous  cases  holding  that  this 
is  sufficient.  There  are  three  witnesses  to  one.  This  alone  is 
not  the  test,  of  course,  but  none  of  the  witnesses  testifying  for 
pjaintiff  are  more  deeply  interested  than  is  defendant,  and  they 
appear  to  be  equally  credible.  We  are  of  opinion  that  plaintiff 
has  established  her  right  to  a  divorce  by  the  greater  weight  of  the 
testimony. 

Appellee  contends  that  he  is  being  turned  out  of  his  home. 
He  asks  that  the  deed  executed  to  his  wife  for  the  homestead  be 
set  aside.  This  was  denied  by  the  trial  judge,  who  simply  dis- 
missed plaintiff's  petition  ;  and  defendant  has  not  appealed.  We 
are  of  opinion,  and  so  hold,  that  plaintiff  is  entitled  to  a  divorce, 
and  that,  as  between  the  plaintiff  and  defendant,  and  so  far  as 
we  are  able  to  control  the  matter,  the  homestead  having  been 
deeded  to  her,  she  should  pay  the  incumbrance  thereon.  The 
cause  is  reversed  and  remanded  for  a  decree  in  harmony  with 
this  opinion;  or  plaintiff  may,  at  her  election,  have  a  decree  in 
this  court,  upon  notice  to  defendant  thereof. — Reversed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


Mary  E.  Daniels,  Appellee,  v.  Iowa  City,  Appellant. 

APPEAL  AND  EBBOB:     Presumption — ^Disregard  of  Bules  of  Presen- 
1     tation.     Principle  reaffirmed  that,  in  the  absence  of  a  presentation 
of  error  points  in  accordance   with   the  rules   governing  appellate 
procedure,  the  court  may  peremptorily  dismiss  the  appeal  and  sum- 
marily affirm  the  judgment. 
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APPEAL  AND  EBBOB:    Extent  of  Beview— -Failure  to  Except  to  Judg- 
2     ment.     Failure  to  save  any  exception  to  a  judgment  entered,  pre- 
cludes consideration  of  a  later  entered  claim  that  the  judgment  is 
excessive. 


.  i.  ■  —  »  _ . 


APPEAL  AND  EBBOB:     Extent  of  Beview— Misconduct  of  Counsel 

3  Without  Becord.  Error  may  not  be  based  on  alleged  misconduct  of 
counsel  in  argument,  unless  the  specific  misconduct  is  made  of  record 
and  exception  entered  thereto. 

EVIDENCE:    Best  Evidence  Bule — ^X-Bay  Photograph.    An  expert  may 

4  testify  to  what  appears  in  an  X-ray  photograph  only  as  to  those 
matters  which  the  jurors  themselves,  as  laymen,  would  not  uiider- 
stand.  As  an  illustration,  the  expert  may  testify  that  bones  make 
a  heavier  shade  in  the  photograph  than  muscles. 

Appeal  frotn  Johnson  District  Court. — Ralph  Otto,  Judge. 

June  25,  1921. 

Action  for  damages  against  the  defendant  city  for  personal 
injuries  caused  by  a  defective  sidewalk.  Verdict  in  favor  of 
plaintiff  in  the  sum  of  $3,500,  which  w^as  reduced,  by  filing  a 
remittitur,  to  $2,500,  and  judgment  was  entered  accordingly. 
Defendant  appeals. — Affirmed. 

W.  R.  Hart,  Jr.,  for  appellant. 

Messer,  Clearnian  cO  Olson  and  George  D.  Koser,  for  appel- 
lee. 

De  Graff,  J. — This  is  the  second  appearance  of  this  cause 
on  appeal  in  this  court.  The  former  opinion  is  reported  in  188 
Iowa  1012.  The  evidence  presented  by  the  record  on  this  trial 
is  not  materially  or  substantially  different  from  the  record  pre- 
sented on  the  former  trial,  and  we  will  not  lengthen  this  opinion 
by  a  reiteration  of  the  facts. 

It  is  apparent  that  appellant  has  not  strictly  observed  the 
rules  of  this  court  in  the  preparation  of  his  brief  and  argument. 
Error  will  not  be  presumed;  and,  unless  the  errors  relied  upon 

for  a  reversal  are  properly  assigned  and  argued, 

'  error:  presump-  thcv  will  uot  bc  Considered  in  this  court.  Chad- 

of^ruies'oTW     wui  V.  Kovar,  168  Iowa  385;  Pierce  v,  WUke, 

165  Iowa  386;  Lamkin  v.  Lamkin,  177  Iowa  583. 
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A  partial  observance,  however,  having  been  attempted,  we  will 
not,  in  this  instance,  peremptorily  dismiss  the  appeal  and  sum- 
marily affirm  the  judgment. 

I.  It  is  first  contended  that  the  verdict  is  excessive,  and 
the  result  of  passion  and  prejudice.  The  quantum  of  damages, 
under  proper  instructions,  is  peculiarly  within  the  province  of 

the  jury  to  determine. 

*  ebeor:  extent  Plaiutiflf  was  injured  May  2,  1916.     The 

ure  to  except  to  vcrdict  in  this  case  was  returned  June  4,  1920. 

judgmen .  Sufficient  time  intervened,  not  only  for  a  fair 

presentation  of  the  ^ase,  but  for  calm  and  deliberate  judgment 

on  the  part  of  the  jury  in  making  its  findings. 

The  court,  on  its  own  motion,  reduced  the  verdict  $1,000, 
but  specially  found  that  there  was  no  showing  of  passion  and 
prejudice.  No  good  reason  is  assigned  why  the  judgment  en- 
tered should  be  disturbed.  Furthermore,  no  exception  was  noted 
or  saved  to  the  judgment  as  entered  by  the  court;  and,  like 
moving  the  previous  question,  debate  must  end  as  to  Point  1. 

II.  It  is  further  contended  that  prejudicial  remarks  were 
made  by  plaintiff's  counsel  in  his  closing  argument,  and  that  the 
court  erred  in  failing  to  direct  the  jury  specifically  to  pay  no 
3  Appeal  and        attention  to  Said  statements.     A  perfect  argu- 

brror:  extent      meut,  like  a  perfect  trial,  is  a  rara  avis.    The 

of   review:   mis-  9  r-  t  ^ 

gefl^ithout  ^^  fundamental  difficulty  with  this  assignment  of 
record.  error,  however,  is  the  absence  from  this  record 

of  the  statements  of  counsel  to  the  jury,  or  exceptions  thereto. 
True,  defendant's  motion  for  a  new  trial  contains  certain  state- 
ments alleged  to  have  been  made  by  opposing  counsel,  and  we 
may  presume  that  the  same  found  lodgment  in  the  memory  of 
counsel ;  but  they  are  not  within  the  pages  of  this  record.  Fur- 
thermore, no  instructions  were  requested  in  this  particular,  but 
the  record  does  show  the  following: 

*' Court.  Have  you  all  the  record  you  want  now?  Defend- 
ant's counsel :    That  is  all  I  want, — yes." 

This  necessarily  terminates  the  debate  on  Point  2. 

III.  Error  is  assigned  on  the  refusal  of  the  court  to  permit 
defendant's  expert,  Dr.  F.  L.  Love,  to  testify  as  to  what  ap- 
peared in  the  X-ray  photographs  of  the  injured  leg  of  the  plain- 
tiff.   The  photographs  themselves  are  the  best  evidence  of  what 


814  Daniels  v.  Iowa  City.  [191  Iowa 

appears  on  them.     To  sustain  appellant's  con- 

4      EviDKNCE "     best 

"  evidence  rule:      tcntion  as  to  the  X-ray  photographs  in  question, 

X-ray  photograph.  -,  -,  .-,  i     iji*  ■ 

we  would  neeessarily  reverse  our  holdnig  m 
Elzi-g  V.  Bales,  135  Iowa  208,  and  Lang  v.  MarshaUtown  L.,  P. 
rf-  R,  Co.,  185  Iowa  940. 

Whatever  criticism  may  be  directed  against  the  rule  an- 
nounced in  the  foregoing  cases,  the  record  shows  that  this  ex- 
pert was  permitted  to  testify  as  to  what  X-ray  photographs  show, 
how  they  are  taken,  how  things  arS  indicated  thereon,  and  his 
physical  examination  of  the  plaintiff.  We  appreciate  that  too 
strict  an  application  of  the  best  evidence  rule  as  applied  to 
X-ray  photographs,  is  not  desirable;  but  it  may  not  be  said, 
under  the  instant  record,  that  any  prejudice  resulted  in  sustain- 
ing the  objections  to  the  questions  propounded. 

It  is  proper  for  an  expert  to  explain  an  X-ray  photograph 
in  such  particulars  as  are  not  understood  by  a  layman.  See 
State  V.  Matheson,  142  Iowa  414.  What  the  jury  could  see  and 
understand  about  the  matter  is  not  the  subject  of  expert  testi- 
mony, and  this  we  understand  to  be  the  effect  of  our  prior  de- 
cisions. A  radiograph  may  be  used  for  purposes  of  demonstra- 
tion by  an  expert  as  though  he  had  the  object  itself  before  the 
jury  for  explanation.    Sheldon  v.  Wright,  80  Vt.  298. 

That  the  bone  can  be  distinguished  from  the  flesh  in  an 
X-ray  photograph,  and  that  the  bone  would  make  a  heavier 
shade  than  the  muscle,  is  proper  expert  testimony.  Such  scien- 
tific facts  would  not  be  known  by  the  average  layman.  Missouri 
K.  &  T.  R.  Co,  V.  Coker,  (Tex.  Civ.  App.)  143  S.  W.  218. 

IV.  The  three  primary  propositions  involved  in  this  case, 
to  wit,  (1)  defendant's  negligence,  (2)  plaintiff's  freedom  from 
contributory  negligence,  and  (3)  whether  the  statutory  notice 
contained  a  recital  of  the  date  of  the  accident,  when  served  upon 
the  city,  were  all  determined  upon  the  former  appeal  of  this  case. 
These  were  fact  questions,  and  were,  in  the  instant  case,  prop- 
erly submitted  to  the  jury  for  determination.  The  legal  prin- 
ciples declared  upon  the  former  appeal  became  the  law  of  this 
case  upon  a  retrial. 

We  have  carefully  read  the  co]irt's  instructions,  and  they 
are  not  subject  to  any  legal  criticism.    The  record  is  free  from 
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reversible  error,  and  therefore  the  judgment  entered  by  the  trial 
court  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Harry  C.  Dirgo,  Appellant,  v.  F.  F.  Fillenwarth  et  al., 

Appellees. 

JUDGMENT:     Action  to  Annul — ^Estoppel  to  Deny  Jurisdiction.     De- 

1  fendant  in  an  action  to  set  aside  a  decree  entered  upon  a  fraudu- 
lently procured  confession  of  judgment  may  not  deny  the  jurisdic- 
tion of  the  court  to  entertain  the  aetion  because  of  the  long  lapse 
of  time,  when  the  defendant,  on  making  discovery  that  no  judgment 
had  in  fact  been  entered,  prayed  for  affirmative  relief  in  the  form  of 
a  judgment  nunc  pro  tunc. 

JUDGMENT:     By  Confession — ^Effect  of  Confession.     Principle  recog- 

2  nized  that  the  mere  filing  of  a  formal  confession  of  judgment  does 
not  constitute  a  judgment. 

Appeal  from  Pottawattamie  District  Court. — Thomas  Arthur, 

Judge. 

June  25,  1921. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

F.  A.  Turner,  for  appellant. 

Miller,  Kelly,  Shuttleworth  dt  Seehurgcr,  for  appellees. 

Weaver,  J. — In  January,  1915,  the  plaintiff  executed  a 
promissory  note  to  the  defendant  Fillenwarth,  and  soon  there- 
after, at  the  request  of  the  latter,  he  signed  and  gave  to  Pillen- 
1  Judgment-  ac-  ^^^^^  ^  Statement  for  confession  of  judgment 
Sto  pJi^Sf^deny  ^^  ^^^^  ^^^®'  "^^^  Statement  was  filed  in  the 
jurisdiction.  clerk's  officc,  but  no  judgment  was  ever  entered 
thereon,  though  the  parties  seem  to  have  assumed  the  existence  of 
a  judgment  until  the  true  state  of  the  record  was  revealed,  after 
this  action  was  begun. 
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In  September,  1917,  plaintiff  instituted  this  action  to  vacate 
and  set  aside  the  confession,  on  account  of  the  alleged  fraud  of 
Fillenwarth  in  obtaining  it.  The  petition,  with  its  several 
amendments,  discloses  a  story  substantially  as  follows:  The 
plaintiff  reached  his  majority  on  November  14,  1914.  During 
his  minority,  he  became  entitled,  by  inheritance  or  otherwise,  to 
money  or  property  to  the  amount  of  several  thousand  dollars, 
which  he  was  to  receive  from  his  guardian  when  he  became  of 
age.  The  defendant  Fillenwarth,  a  man  of  about  35  years,  liv- 
ing in  the  same  town,  knew  of  the  boy's  prospects,  and  assidu- 
ously cultivated  his  acquaintance,  seeking  his  society  and  com- 
panionship and  winning  his  confidence.  On  the  day  the  plain- 
tiff became  21  years  old,  Fillenwarth  induced  him  to  become 
surety  on  his  ( Fillenwarth 's)  notes,  to  the  amount  of  several 
hundred  dollars,  the  full  amount  of  which,  principal  and  interest, 
plaintiff  has  been  compelled  to  pay.  At  or  about  the  same  time, 
Fillenwarth  proposed  to  sell  to  plaintiff  an  equity  in  80  acres 
of  Minnesota  land,  subject  to  a  mortgage,  advising  him  that 
it  would  be  a  desirable  investment.  He  further  explained  to 
plaintiff  that  he  (Fillenwarth)  was  likely  to  have  trouble  with 
his  wife,  and  desired  to  place  the  title  to  his  property  in  plain- 
tiff's name,  to  prevent  its  being  subjected  to  payment  of  ali- 
mony; and  he  requested  plaintiff  to  take  a  conveyance  of  the 
land  in  secret  trust,  and  give  him  a  note  for  $3,000,  as  a  professed 
or  pretended  consideration  therefor.  Plaintiff  further  says  that, 
while  a  deed  was  made  out  and  exhibited  to  him,  it  was  retained 
by  Fillenwarth  and  never,  in  fact,  delivered ;  that,  as  part  of  the 
same  deal,  and  for  no  other  consideration,  and  at  Fillenwarth 's 
request,  he  executed  the  note  in  question,  which  bears  date  of 
January  7,  1915,  and  signed  the  statement  for  confession  of 
judgment,  upon  Fillenwarth 's  promise  to  return  to  him  the  said 
promissory  note. 

The  defendant,  answering,  denies  all  charges  of  fraud,  and 
alleges  that  plaintiff  is  estopped  by  laches  and  delay,  and  that 
the  cause  of  action  is  barred  by  the  statute  of  limitation. 

The  trial  court,  on  hearing  the  testimony,  announced  that 
it  warranted  a  finding  that  the  note  and  confession  of  judgment 
were  obtained  by  fraud,  but  that  plaintiff's  right  to  relief  had 
been  lost  by  delay  in  bringing  suit. 
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On  February  22,  1919,  the  plaintiflE  moved  to  set  aside  the 
decree  against  him,  because  the  court,  by  misapprehension, 
treated  the  case  before  him  as  pending  upon  a  petition  for  new 
trial,  under  the  terms  of  Code  Section  4094,  which  must  be  filed 
in  one  year,  when,  as  a  matter  of  fact  and  record,  it  was  an 
equitable  action  to  have  the  alleged  confession  and  judgment 
declared  void  and  to  remove  the  cloud  thereby  apparently  cast 
upon  plaintiif 's  title  to  his  property.  He  further  alleges,  and 
tenders  proof  by  the  court's  records,  that  no  judgment  has  ever 
been  entered  upon  the  confession.  Defendant  appeared  to  said 
motion,  and,  while  denying  the  court's  jurisdiction  in  the  prem- 
ises, affirmatively  moved  for  an  order  for  the  entry  of  a  judgment 
nunc  pro  tunc  on  the  statement  of  confession.  The  court,  having 
heard  counsel  and  examined  the  record,  denied  both  the  plain- 
tiff's motion  to  vacate  the  decree  and  defendant's  motion  for 
judgment  on  the  confession;  and  both  parties  appeal.  Plain- 
tiff's appeal  being  first  perfected,  he  will  be  known  herein  as  the 
appellant. 

So  far  as  concerns  the  merits  of  the  case  upon  the  issues 
originally  joined,  we  have  no  hesitation  in  saying,  with  the  trial 
court,  that  the  evidence  warrants  the  conclusion  that  the  note 
and  statement  for  confession  of  judgment  thereon  were  procured 
by  fraud  of  a  peculiarly  obnoxious  character.  It  not  only 
warrants  such  conclusion,  but  compels  it.  The  story  told  by 
Fillenwarth  himself,  even  after  being  toned  down  by  the  ex- 
igencies of  self-interest,  affords  all  the  corroboration  needed,  if 
any  be  needed,  of  the  substantial  truth  of  plaintiff's  complaint. 
The  plaintiff  was  not  only  a  mere  boy  in  experience,  but  was 
lacking  in  a  marked  degree  in  that  maturity  of  mind  and  charac- 
ter which  would  enable  him  to  cope  on  equal  terms  with  cunning 
and  designing  men.  Fillenwarth  himself  describes  him  as  one 
who  was  easily  influenced  and  led  by  those  in  whom  he  had  con- 
fidence. Fillenwarth,  knowing  his  material,  stood  waiting  at 
the  threshold  of  the  opening  door  of  his  young  friend's  legal 
manhood,  with  one  hand  offering  a  ready-inked  pen,  and  the 
other  pointing  to  the  *' dotted  line"  where  the  young  neophyte 
should  have  the  privilege  of  writing  his  signature  and  taking 
upon  himself  $800  worth  of  Fillenwarth 's  debts.  Fast  following 
this  coup  came  the  fictitious  land  deal,  and  before  plaintiff's 

Vol.  191  Ia.— 52 
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emancipation  was  two  months  old,  defendant  had  his  note  for 
$3,000,  without  consideration,  and  a  little  later,  the  statement 
for  a  confession  of  judgment.  We  shall  not  take  the  time  to  ' 
recite  aU  the  correlated  facts  which  convince  us  that  plaintiff 
was  made  the  victim  of  a  conscienceless  advantage  at  defendant's 
hands.  It  is  sufficient  to  say  that  our  conclusioji  has  abundant 
support  throughout  the  record. 

The  defendant,  in  resisting  the  plaintiff's  right  to  the  relief 
asked  by  him,  relies  very  largely  on  the  theory  that  the  delay  in 
amending  or  supplementing  his  petition  by  an  averment  that 
no  judgment  was  ever,  in  fact,  entered  upon  the  alleged  state- 
ment for  confession,  made  it  too  late  to  be  of  any  avail,  and 
that,  by  such  delay,  the  trial  court  had  lost  jurisdiction  to  hear 
or  try  such  issue.  What  we  might  have  been  disposed  to  hold 
upon  that  question,  had  defendant  consistently  maintained  the 
position  thus  taken  by  him,  we  need  not  undertake  to  decide; 
for,  instead  of  so  doing,  he  not  only  entered  an  appearance  to 
the  proceeding,  but  himself  presented  a  prayer  for  affirmative 
relief,  confessing  that  he  had  not  yet  procured  a  judgment  on  the 
alleged  confession,  and  asking  that  such  judgment  be  now  en- 
tered, nunc  pro  tunc.  That  prayer  was  denied,  and  defendant 
by  his  appeal  brings  the  question  here.  This  was  sufficient  to 
give  the  trial  court  jurisdiction  to  determine  whether  the  de- 
fendant is  equitably  entitled  to  the  relief  for  which  he  prays, 
and  in  deciding  that  question,  the  entire  record  was  open  to 
examination  by  that  court  on  the  hearing  below,  and  by  this 
court  on  appeal.  The  trial  court  found  against  the  defendant, 
and  held  him  not  entitled  to  have  judgment  on  the  confession; 
and  of  the  correctness  of  this  ruling  we  have  no  doubt. 

This  works  an  effective  adjudication  that  the  statement  for 
confession  of  judgment  is  without  legal  force  or  effect.     The 
mere  filing  of  the  paper  in  the  clerk's  office  is  not  a  judgment; 
2.  Judgment:  by      ^*  Creates  no  lien;  and,  it  being  now  adjudged 
fe?/^f^°^nfls-      *^^*  defendant  is  not  entitled  to  have  judgment 
^'^^^-  entered  thereon,  there  seems  to  be  no  room  for 

further  controversy,  and  the  decree  below  must,  on  both  appeals, 
be — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 

Arthur,  J.,  takes  no  part. 
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Joe  Duff,  Appellant,  v.  Wayne  Henderson,  Appellee. 

HUSBAND  AND  WIFE:  Divorce  as  Bar  to  Action  for  AUenation.  A 
husband  who  is  divorced  from  his  wife  for  his  fault,  may  not  there- 
after maintain  an  action  for  damages  consequent  upon  the  aliena- 
tion of  the  affections  of  his  former  wife,  or  consequent  upon  the 
sexual  debauchment  of  said  former  wife. 

Stevens  and  Favilix,  JJ.,  dissent. 
Appeal  from  Page  District  Court, — B.  B.  Woodruff,  Judge. 

June  25,  1921. 

Action  in  two  counts:  one  for  alienation  of  affections  and 
one  for  criminal  conversation.  The  answer  alleged  that  plain- 
tiff and  his  wife  had  since  been  divorced,  at  the  instance  of  the 
wife.  A  demurrer  to  the  allegations  of  the  answer  was  over- 
ruled. Plaintiff  elected  to  stand  on  his  demurrer,  and  judgment 
was  entered  accordingly,  and  plaintiff  appeals. — Affirmed, 

Ferguson,  Barnes  &  Ferguson  and  L.  B,  Forsyth,  for  a* 
pellant. 

Thornell  cfc  ThorneJl  and  W.  E,  Mitchell,  for  appellee. 

Faville,  J. — I.  The  appellant's  petition  is  in  two  counts. 
In  one  count,  he  seeks  to  recover  damages  from  the  appellee  for 
alienation  of  the  affections  of  appellant's  wife.  In  a  separate 
count  of  his  petition,  the  appellant  seeks  to  recover  for  damages 
for  criminal  conversation  between  the  appellee  and  appellant's 
wife.  The  appellee  answered  the  said  counts  of  the  petition  by 
alleging  that  the  appellant  was  barred  and  estopped,  under  Sec- 
tion 3181  of  the  Code,  from  maintaining  either  of  said  alleged 
causes  of  action,  for  the  reason  that,  after  the  alleged  causes 
of  action  arose,  the  appellant's  then  wife  obtained  a  divorce 
from  the  appellant.  A  demurrer  to  the  allegations  of  the 
answer  was  overruled. 

Section  3181  of  the  Code  provides: 
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**Wlien  a  divorce  is  decreed  the  guilty  party  forfeits  all 
rights  acquired  by  the  marriage:" 

In  Hamilton  v.  McNeill,  150  Iowa  470,  we  held  that  Section 
3181  of  the  Code  was  a  full  and  complete  bar  to  the  right  of  a 
husband  to  recover  for  alienation  of  his  wife's  affections,  where 
the  wife  subsequently  obtained  a  divorce  from  her  husband. 

In  Wood  V.  Mathews,  47  Iowa  409,  we  held,  in  an  action  for 
criminal  conversation,  where  the  plaintiff's  wife  had  procured  a 
divorce  from  him,  that  this  constituted  no  defense  to  an  action 
for  damages  for  the  injuries  sustained  prior  to  the  time  of  pro- 
curing the  divorce.  Wood  v.  Mathews  was  considered  by  the 
court  in  Hamilton  v.  McNeill,  and  in  the  majority  opinion  it 
was  said : 

**We  think,  however,  that  we  are  not  called  upon  at  the 
present  time  to  say  whether  the  Wood  case  should  be  overruled. 
As  before  indicated,  the  present  action  is  not  an  action  for 
criminal  conversation.  The  case  presented  by  the  petition  is  one 
of  simple  alienation,  by  alleged  acts  and  arts  not  in  themselves 
criminal.  Such  an  action  is  essentially  different  in  its  nature 
from  an  action  for  criminal  conversation,  although  both  contain 
some  elements  in  common.'' 

We  are  squarely  confronted  with  the  proposition  that  we 
are  compelled,  in  the  instant  case,  to  overrule  either  Hamilton 
V.  McNeill  or  Wood  v.  Mathews.  If  Hamilton  v.  McNeill  is 
followed,  then  the  procuring  of  a  divorce  by  the  appellant's 
wife  was  a  complete  bar  to  appellant's  right  to  recover  against 
the  appellee  for  alienation  of  his  wife's  affections.  If  Wood  v. 
Mathews  is  to  be  followed,  then  the  appellant  is  not  barred,  by 
reason  of  the  wife's  procuring  a  divorce  from  him,  from  main- 
taining a  cause  of  action  against  the  appellee  for  criminal  con- 
versation with  his  wife. 

A  majority  of  the  court  are  of  the  opinion  that  the  majority 
opinion  in  the  case  of  Hamilton  v.  McNeill  should  be  adhered  to, 
and  that  the  obtaining  of  a  divorce  by  the  appellant's  wife  is  a 
complete  bar  to  his  right  to  maintain  an  action  for  the  aliena- 
tion of  the  affections  of  his  wife,  under  the  provisions  of  Sec- 
tion 3181  of  the  Code.  The  argument  pro  and  con  is  so  fully 
set  forth  in  the  majority  opinion  and  in  the  dissenting  opinion 
in  said  case  that  it  is  deemed  unnecessary  to  further  discuss  the 
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proposition.  The  views  expressed  by  the  present  Chief  Justice 
Evans  in  the  majority  opinion  in  said  ease  are  in  accord  with  the 
views  of  the  majority  of  the  court,  as  now  constituted. 

We  now  hold  that  the  obtaining  of  a  divorce  by  the  appel- 
lant's wife  from  the  appellant  is  a  complete  bar  to  the  appel- 
lant's right  to  maintain  a  cause  of  action  against  the  appellee 
for  the  alienation  of  his  wife's  affections,  and  it  therefore  fol- 
lows that  the  demurrer  of  the  appellant  to  the  answer  of  the 
appellee,  pleading  the  obtaining  of  such  divorce  as  a  bar  to  th« 
appellant's  right  of  action  on  the  count  charging  alienation  of 
affections,  was  properly  overruled. 

II.  The  majority  of  the  court  are  of  the  opinion  that  Wood 
V.  Mathews  should  be  overruled,  and  that  the  obtaining  of  a 
divorce  is  a  bar  to  the  right  of  a  husband  to  maintain  an  action 
for  criminal  conversation.  It  therefore  follows  that  the  de- 
murrer of  the  appellant  to  the  answ^er  of  the  appellee,  pleading 
the  obtaining  of  a  divorce  by  appellant's  wife  as  a  bar  to  the 
appellant's  right  to  maintain  an  action  for  criminal  conversation, 
was  properly  overruled.  The  court  now  holds  that  the  appel- 
lant cannot  maintain  an  action  against  the  appellee  for  either 
alienation  of  his  wife's  affections  or  for  criminal  conversation, 
and  the  fact  that  appellant's  wife  obtained  a  divorce  from  him 
subsequent  to  the  acts  complained  of  is  a  complete  bar  to  the  right 
of  the  appellant  to  maintain  either  of  said  causes  of  action. 

The  writer  of  this  opinion  dissents  from  the  conclusion  of 
the  majority,  as  expressed  herein.  I  think  that  Hamilton  v. 
McNeill  is  wrong,  and  should  be  overruled,  and  that  the  dissent- 
ing opinion  of  Mr.  Justice  Deemer  in  that  case  is  correct.  I 
also  think  that  Wood  v,  Mathews  should  be  followed,  instead  of 
being  overruled.  Mr.  Justice  Stevens  joins  in  this  dissent,  both 
as  to  the  overruling  of  Hamilton  v.  McNeill  and  the  following  of 
Wood  V.  Mathews, 

The  majority  holding  to  the  contrary,  it  necessarily  follows 
that  the  judgment  of  the  district  court  must  be  affirmed. — 
Affirmed. 

Evans,  C.  J.,  Weaver,  Preston,  Arthur,  and  De  Graff, 
JJ.,  concur. 

Stevens  and  Faville,  JJ.,  dissent. 


822  Edwards  v.  Wagner.  [191  Iowa 


Glen  Edwards,  Appellant,  v.  C.  C.  Wagner  et  al.,  Appellees. 

OONTBAOTS:      Mutual    Construction.      Principle    reaffirmed   that    the 

1  construction  mutually  placed  upon  a  doubtful  contract  by  the 
parties  thereto  is  all-persuasive  with  the  court.  So  held  where  the 
parties  to  a  lease  had,  by  their  conduct,  mutually  construed  a  lease 
as  requiring  the  tenant  to  construct  a  levee  at  the  expense  of  the 
landlord. 

EVIDEKOE:     Best  Evidence  Bule.     Principle  reaffirmed  that,  when  a 

2  contract  is  completely  and  plainly  reduced  to  writing,  all  prior  oral 
agreements  covering  the  reciprocal  obligations  of  the  parties  are 
inadmissible. 

Appeal  from  Monona  District  Caurt. — W.  G.  Sears,  Judge. 

June  25,  1921. 

Action  to  recover  damages  to  a  wheat  crop,  caused  by  an 
overflow  of  water  due  to  an  alleged  failure  on  the  part  of  defend- 
ants to  erect  dikes  on  certain  parts  of  their  land  leased  to  plain- 
tiff. Upon  the  conclusion  of  the  plaintiff's  testimony,  the  court 
sustained  defendants^  motion  for  a  directed  verdict,  and  entered 
judgment  against  plaintiff  for  costs.  Plaintiff  appeals. — Af- 
firmed, 

Prichard  c&  Prichard,  for  appellant. 
C.  E,  Underhill,  for  appellees. 

De  Graff,  J. — Plaintiff  was  the  tenant  of  the  defendants 
on  the  farm  of  the  latter,  under  the  terms  of  a  written  lease. 
That  part  of  the  farm  lease  material  to  the  issue  in  this  case 
reads  as  follows: 

** First  party  [defendant]  is  also  to  build  one  half  of  fence 
along  the  south  side  of  said  land  sometime  in  the  fall  of  1918, 
or  spring  of  1919,  also  to  either  help  to  grade  the  road  one-half 
mile  to  the  east  of  said  land,  or  to  place  a  small  levy  [levee] 
on  the  east,  and  south  of  said  land,  said  second  party  [plaintiff] 
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is  to  look  after  getting  men  and  machines  to  do  said  work  of 
grading  or  levy  [levee]  work." 

It  is  contended  by  plaintiff  that,  in  addition  to  the  agree- 
ment in  the  written  contract,  there  was  an  oral  agreement  as  to 
the  size  of  the  dike  and  a  provision  for  the  employment  of  an 
engineer  to  establish  a  grade.  The  defendants  admitted  the 
execution  of  the  lease,  but  allege  that,  after  entering  into  the 
written  lease,  the  wet  weather  prevented  the  construction  of  the 
dike;  that,  even  had  the  dike  been  constructed,  plaintiff  would 
have  been  damaged  to  the  same  extent,  as  such  dike  would  not 
have  prevented  the  overflow,  as  said  overflow  was  of  an  unusual 
and  extraordinary  character ;  and,  as  plaintiff  was  to  have  charge 
of  said  work,  hire  the  men  and  machinery,  and  superintend  its 
construction,  it  was  the  negligence  of  the  plaintiff  in  failing  to 
construct  the  levee  or  dike  that  was  the  proximate  cause  of  the 
damage  to  plaintiff's  crops. 

The  clear  intent  of  the  written  lease  is  to  construct  a  small 
levee  on  two  portions  of  the  defendant's  land,  and  defendant 
was  to  pay  for  the  cost  of  construction,  and  plaintiff  was  to  have 
the  superintendence  of  the  work  and  do  the  work. 

There  was  no  attempt  on  the  part  of  the  defendant  to  pre- 
vent the  construction  of  the  levee,  but  it  was  desired  by  him  at 
one  time  to  have  the  road  graded,  rather  than  to  have  the  levee 
constructed.  This  preference  was  communicated  to  plaintiff  by 
letter ;  but  it  seems  that  no  action  could  be  secured  through  the 
road  commissioners,  and  consequently  plaintiff  went  ahead,  on 
defendant's  consent  and  request,  with  the  construction  of  the 
levee. 

In  October,  1918,  plaintiff  employed  a  surveyor  to  set  grade 
stakes  and  make  survey  for  the  levee.  This  was  done.  Plain- 
tiff then  employed  practical  graders  to  do  the  work.  Complaint 
is  made  by  the  plaintiff  that  he  was  imable  to  get  the  defendant 
or  the  agent  of  the  defendant  to  superintend  the  work,  and 
this  is  one  of  the  causes  assigned  by  plaintiff  for  failure  to  have 
the  levee  constructed  prior  to  the  overflow  in  the  following 
spring. 

There  is  no  merit  in  this  claim,  as  the  contract  clearly  im- 
plies that  the  plaintiff  had  full  authority  in  the  premises,  and 
was  authorized  to  superintend  the  work.    Before  the  work  was 
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completed  by  the  grader,  he  was  instructed  by  the  plaintiff  to 
leave  the  uncompleted  job  on  the  Wagner  farm  and  proceed  to 
the  plaintiff's  father's  land,  where  he  was  to  do  some  dike  and 
ditch  work.  There  is  no  question,  under  this  record,  that,  had 
the  grader  been  permitted  to  continue  work  on  the  defendant's 
farm,  he  could  have  completed  the  levee  within  a  short  time. 

Plaintiff  understood  his  part  of  the  bargain.  This  is  ap- 
parent. He  engaged  a  surveyor  to  run  the  levels,  set  grade 
stakes,  and  make  plans  for  the  dike.  He  employed  a  Mr.  Moon, 
with  his  grading  outfit,  to  do  the  work.  He  also  secured  teams 
to  do  the  finishing  work.  In  his  correspondence  with  the  de- 
fendant, he  understood  that  he  was  to  look  after  the  work.  De- 
fendant was  a  nonresident  of  the  state,  and,  during  all  of  this 
period,  the  parties  had  not  personally  met.  We  cannot  escape  the 
jjonclusion  that  the  statements  and  the  conduct  of  the  plaintiff 
subsequent  to  the  execution  of  the  lease  clearly  indicate  that  the 
plaintiff  construed  the  lease  to  mean  just  what  the  defendant 
claims. 

The  construction  which  the  parties  themselves  place  upon  the 
contract  must  govern.  It  is  well  settled  that,  in  all  cases  in  which 
the  terms  of  a  contract  are  of  doubtful  construction,  and  it  ap- 
pears that  the  parties  themselves  have  interpreted  the  contract, 
the  courts  will  follow  that  practical  construction.  Tooey  v. 
Percival  Co.,  192  Iowa  — ,  with  cases  cited. 

The  contract  of  lease  in  question  is  complete,  and  its  terms 
are  neither  uncertain  nor  ambiguous ;  and  the  facts  disclose  that 
the  plaintiff  had  in  mind  the  real  intent  of  the  lease. 

A  written  contract  is  a  finality,  and  is  presumed  to  embrace 
all  of  the  agreements  of  the  parties.  We  do  not  mean  to  exclude 
by  this  rule  the  attending  circumstances  and  situation  of  the 
parties  at  the  time  the  agreement  was  made,  but  the  reciprocal 
obligations  of  the  contract  must  be  determined  by  the  language 
of  the  contract  itself.  Under  such  circumstances,  we  cannot 
recognize  a  contract  partly  written  and  partly  oral. 

The  defendants  were  as  much  interested,  and  even  more  so, 
than  the  plaintiff  himself  in  the  protection  of  the  wheat  crop. 
Defendants  not  only  had  a  half  interest  in  the  crop,  but,  under 
the  terms  of  the  lease,  had  furnished  all  the  seed  wheat  for  the 
170  acres,  at  $2.20  a  bushel. 
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No  reasonable  excuse  is  offered  by  the  plaintiff  as  to  why 
the  dike  was  not  completed  when  the  grader  was  on  the  ground, 
ready,  walling,  and  able  to  finish  the  job.  Many  of  the  state- 
ments of  plaintiff  in  explanation  thereof  are  mere  self-serving 
declarations.  Plaintiff  did  not  notify  the  defendant  to  come 
and  superintend  the  work,  nor  did  he  inform  the  defendant  that 
he  had  stopped  the  work  on  this  levee  or  failed  to  complete  it 
because  the  defendant  or  his  agent  had  not  come  upon  the  scene 
to  superintend  the  work  or  look  after  it. 

If,  £is  claimed  by  plaintiff,  the  weather  conditions  would  not 
permit  the  completion  of  the  levee,  and  the  ground  was  too  wet 
for  such  work,  then  the  same  reason  may  be  as  earnestly  urged 
on  behalf  of  the  defendant  as  an  excuse  therefor.  In  fact, 
plaintiff  wrote  defendant  that  there  was  no  chance  to  get  the 
dike  finished  before  next  spring,  as  the  ground  was  too  wet. 

We  are  not  favorably  impressed  with  the  errors  assigned 
by  appellant,  and,  upon  a  careful  consideration  of  the  record, 
we  conclude  that  the  trial  court  correctly  sustained  the  defend- 
ants' motion  for  a  directed  verdict.  Wherefore,  the  judgment 
is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Farmers  Loan  &  Trust  Company  op  Sioux  City,  Appellant,  v. 

Wright  County  et  al.,  Appellees. 

DBAIKS:     Mandatory  Duty  to  Recognize  Official  Estimates.     The  is- 

1  suance  and  delivery  to  the  contractor  by  a  drainage  engineer  of  a 
statutory  monthly  estimate  of  the  work  done  (no  fraud  appearing) 
impose  a  mandatory  duty  on  the  county  auditor  to  issue  to  the  con- 
tractor warrants  or  improvement  certificates  to  the  amount  of  80 
per  cent  of  the  estimate,  irrespective  of  the  fact  that  the  board  of 
supervisors  may  claim  that  the  work  is  not  being  done  according 
to  contract.- 

DRAINS:     Acceptance  by  Decree  in  Equity.     Equity  will  not,  in  the 

2  absence  of  fraud,  decree  that  the  engineer  on  a  drainage  improve- 
ment shall  certify  to  the  completion  of  the  work  and  that  the  board 
of  supervisors  shall  accept  the  work.  Necessarily  this  is  true  when 
it  appears  that  the  work  has  not  been  substantially  completed. 
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DRAINS:    Qnantom  Meruit  for  Balance  Due.    Principle  recognized  that 
3     qtuintum  meruit  will  lie  in  favor  of  a  contractor  to  recover  the  final 
amount  due  and  not  embraced  within  the  engineer's  estimates. 

Appeal  from  Wright  District  Court. — E.  M.  McCall,  Judge. 

June  25,  1921. 

Action  in  mandamus  to  compel  the  defendants  to  issue  war- 
rants in  payment  for  the  construction  of  a  drainage  ditch.  The 
relief  prayed  for  was  denied,  without  prejudice  to  the  right  of 
the  plaintiff  to  file  an  amendment  upon  qiuintum  meruit.  Plain- 
tiff appeals. — Modified  and  affirmed. 

Edwin  J,  Stason  and  0.  JR.  HUl,  for  appellant. 

Ramsay  &  Blackstone,  Clock  d-  Saley^  and  Birdsall,  Mc- 
Orath  &  Archerd,  for  appellees. 

Faville,  J. — I.    The  appellant  is  the  assignee  of  one  Daniel 
J.  Murphy,  who  had  a  contract  for  the  construction  of  a  county 
joint  drainage  ditch,  about  one  mile  in  length.     The  contract 
1.  deaiks:  manda-  caW^d  for  the  cxcavation  of  28,824  cubic  yards, 
iecpg2?z7 official    ^^  14.7 'cents  per  cubic  yard.     Murphy  began 
estimates.  ^hc  coustructiou  of  the  ditch  on  June  1,  1916, 

and  continued  the  same  until  on  or  about  July  25,  1916.  By 
some  mishap,  after  being  awarded  the  contract,  he  failed  to  get 
the  contract  and  bond  on  file  until  September  25,  1916.  All 
parties  agree  that  the  work  was  done  under  the  contract.  The 
engineer  in  charge  of  the  work  furnished  the  contractor  with 
two  estimates:  one  on  June  22,  1916,  for  22,482.11  cubic  yards; 
and  one  on  July  20,  1916,  for  2,609.61  cubic  yards.  Eighty  per 
cent  of  the  total  amount  due  under  the  first  estimate  would  have 
been  $2,643.96,  and  on  the  second  estimate,  $303.29.  No  amount 
has  been  paid  to  either  the  contractor  or  the  appellant,  as  his 
assignee.  It  is  the  claim  of  the  appellant  that  the  contractor 
performed  the  terms  and  conditions  of  the  contract  on  his  part, 
and  constructed  the  ditch  in  substantial  compliance  with  the 
requirements  of  the  contract.  On  the  other  hand,  it  is  contended 
by  the  appellees  that  the  contractor  did  not  fully  complete  the 


June,  1921]  Farmers  L.  &  T.  Co.  v.  Wright  County.  827 

contract,  aild  that,  at  the  time  he  left  the  work,  there  were  913.2 
cubic  yards  that  had  not  been  excavated.  It  is  the  contention 
of  the  appellant  that  the  total  amount  remaining  that  was  not 
excavated  did  not  exceed  249  cubic  yards,  and  that  said  amount, 
in  view  of  the  total  size  of  the  excavation,  was  so  trivial  and  un- 
important that  there  was  a  substantial  compliance  with  the 
contract. 

It  is  the  contention  in  behalf  of  the  appellees  that  the  con- 
tractor failed  to  properly  construct  the  ditch  and  dig  the  same 
to  the  grade  prescribed  by  the  engineer,  and  that  he  left  an 
elevation  or  '*hump''  in  the  ditch,  and  that  this  caused  silt  to 
be  deposited  in  the  bottom  of  the  ditch,  which  the  contractor 
should  have  removed.  .  On  the  other  hand,  it  is  the  contention 
of  the  contractor  that  the  silt  that  was  deposited  in.  the  ditch 
was  not  due  to  any  fault  on  his  part  in  carrying  out  the  con- 
tract, but  that  the  silt  washed  into  the  ditch  from  the  surface 
of  the  ground,  being  loose  dirt  that  covered  tile  drains  empty- 
ing into  the  ditch. 

The  county  auditor  refused  to  issue  warrants  upon  the 
estimates  furnished.  The  evidence  is  somewhat  in  conflict  as 
to  what  was  the  basis  originally  for  the  refusal  to  pay  for  the 
work.  Complaint  appears  to  have  been  made  that  the  contractor 
had  not  filed  his  contract  and  bond,  and  also  that  the  work  had 
not  been  completed  according  to  contract,  and  that  the  engi- 
neer had  not  certified  that  the  same  had  been  completed  to  his 
satisfaction.  The  evidence  tends  to  show  that,  by  reason  of 
the  advance  in  price,  the  cost  of  removing  the  dirt  from  the 
ditch  at  the  time  of  trial  would  be  about  50  to  60  cents  per  cubic 
yard.    The  contract  contains  the  following  provision : 

*  *  The  party  of  the  second  part  shall  keep  ditch  constructed 
by  it  in  good  condition  and  repair  at  its  own  expense  until  the 
same  is  finally  accepted  by  the  party  of  the  first  part.  The 
party  of  the  second  part  covenants  to  complete  said  work  to 
the  entire  satisf fiction  of  the  first  parties." 

It  is  the  contention  in  behalf  of  the  appellees  that  the  con- 
tractor is  not  entitled  to  receive  any  warrants  upon  his  work 
until  the  same  has  been  fully  and  finally  approved  by  the  engi- 
neer. It  is  the  contention  of  the  appellees  that,  where  the  work 
is  not  completed,  as  in  the  instant  case,  to  the  satisfaction  of 


828  Farmers  L.  &  T.  Co.  v.  Wright  County.     [191  Iowa 

the  engineer,  and  where  it  may  be  necessary  to  relet  the  work, 
or  a  portion  thereof,  to  fully- complete  the  contract  according  to 
its  plans  and  specifications,  the  board  of  supervisors  can  refuse 
to  issue  warrants  in  any  amount  to  the  contractor,  and  is  entitled 
to  maintain  a  counterclaim  against  the  contractor  for  damages 
suffered  by  failure  to  complete  the  contract. 

On  the  other  hand,  it  is  the  contention  of  the  appellant 
that,  under  the  statute  controlling  such  matters,  the  contractor 
is  entitled,  as  a  matter  of  law,  to  80  per  cent  of  the  estimate 
made  by  the  engineer  of  the  work  actually  done. 

The  statute,  Section  1989-a9,  Code  Supplement,  1913,  pro- 
vides as  follows : 

*'The  engineer  in  charge  of  the  construction  shall  furnish 
the  contractor  monthly  estimates  of  the  amount  of  work  done 
on  each  section  and  upon  filing  the  same  with  the  auditor,  he 
shall  draw  a  warrant  in  favor  of  such  contractor,  or  deliver  to 
him  improvement  certificates,  as  the  case  may  be,  for  eighty 
per  centum  of  the  value  of  the  work  done  according  to  the  esti- 
mate, and  when  said  improvement  is  completed  to  the  satisfaction 
of  the  engineer  in  charge  thereof  and  so  certified  by  him  to  the 
board  and  approved  by  it,  the  auditor  shall  draw  a  warrant  in 
favor  of  said  contractor  upon  the  levee  or  drainage  fund,  or 
deliver  to  him  improvement  certificates,  as  the  case  maj"  be,  for 
thie  balance  due." 

And  Section  1989-a34  provides,  in  part,  as  follows : 

**The  engineer  in  charge  of  the  work  shall  furnish  the 
contractor  monthly  estimates  of  the  amount  of  work  done  on 
eiach  section  and  the  amount  due  from  each  county,  a  duplicate 
of  which  shall  be  filed  with  the  auditor  of  each  of  the  several 
counties.  Upon  the  filing  of  such  statement  each  auditor  shall 
draw  a  warrant  or  deliver  to  him  improvement  certificates,  as 
the  ease  may  be,  in  favor  of  the  contractor  for  eighty  per  centum 
of  the  amount  due  from  his  respective  county.  When  said  im- 
provement is  completed  to  the  satisfaction  of  the  engineer  in 
charge  and  accepted  by  the  boards  of  supervisors,  the  engineer 
shall  certify  such  fact  to  the  several  county  auditors  and  each 
county  auditor  shall  draw  a  warrant  in  favor  of  the  contractor, 
or  deliver  to  him  improvement  certificates,  for  the  balance  due 
from  his  respective  county/' 
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It  is  conceded  that,  under  this  statute,  the  engineer  in 
charge  of  this  work  furnished  to  the  contractor  two  estimates, 
as  above  set  forth.  No  final  estimate  was  ever  made  by  the 
engineer  of  the  completion  of  the  work. 

It  is  the  contention  of  the  appellant  that,  under  these  pro- 
visions of  the  statute,  he  is  entitled  to  a  writ  of  mandamus  com- 
pelling the  county  auditor  to  issue  to  him  warrants  in  the  two 
amounts  above  named,  for  the  80  per  cent  of  the  work  that  was 
certified  by  the  engineer  as  having  been  completed.  It  is  also 
his  contention  that,  in  fact,  the  entire  contract  was  substantially 
completed,  and  that  he  is  entitled  to  a  writ  of  mandamus  to 
compel  the  engineer  and  the  board  of  supervisors  to  accept  the 
same. 

There  is  no  claim  of  any  fraudulent  conduct  on  the  part 
of  either  the  engineer  or  the  board  of  supervisors  in  refusing 
to  accept  the  work.  We  think  that,  under  the  terms  of  the  con- 
tract, it  is  clearly  provided  that  the  engineer 

2.  Drains:    accep-      .,  .,..,  ,  it  .• 

tanee  by  decree    IS  to  cxcrcise  his  judgment  and  discretion  in 
'"  ^'^*^-  determining  whether  the  work  has  been  com- 

pleted  according  to  the  plans  and  specifications  of  the  contract. 
The  evidence  in  the  case  fails  to  show  any  fraud  on  the  part 
of  the  engineer,  and  likewise  fails  to  show  such  a  full  and  com- 
plete compliance  with  the  terms  of  the  contract  as  brings  it 
properly  within  the  ** substantial  compliance''  rule.  Upon  the 
record  in  this  case,  we  hold  that  the  appellant  was  not  entitled 
to  a  writ  of  mandamus  to  compel  the  engineer  to  certify  that 
the  contract  had  been  completed,  or  to  require  the  board  of 
supervisors  to  accept  the  same  and  the  auditor  to  issue  warrants 
therefor. 

II.  As  above  stated,  it  is  the  contention  of  the  appellant, 
however,  that  he  is  entitled  to  a  writ  of  mandamus  upon  the 
county  auditor,  requiring  him  to  issue  to  the  appellant  war- 
rants  for  80  per  cent  of  the  estimates  that  had  been  certified 
by  the  engineer.  The  purpose  of  the  statutes  above  set  forth 
was,  we  believe,  to  enable  a  contractor  engaged  in  the  construc- 
tion of  a  drainage  improvement  to  receive  pay  to  the  extent  of 
80  per  cent  of  the  contract  price  of  the  work  done  and  completed, 
as  the  work  progressed.  It  is  a  matter  of  common  know^ledge 
that,  in  the  construction  of  extensive  drainage  improvements,  a 
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large  amount  of  capital  is  required  to  successfully  conduct  the 
work  of  construction.  The  legislature  evidently  intended  that 
contractors,  under  this  statute,  should  not  be  required  to  wait 
until  the  completion  and  final  acceptance  of  the  work,  but  that 
they  should  be  paid  from  time  to  time,  as  the  work  progressed, 
an  amount  equal  to  80  per  cent  of  the  contract  price  of  the  work 
so  completed.  The  provisions  of  the  statute  require  the  engineer 
to  certify  to  the  contractor  and  the  auditor  the  amount  of  work 
that  has  been  completed  from  time  to  time,  as  the  work  pro- 
gresses. It  is  the  express  statutory  provision  that  these  esti- 
mates shall  be  made  monthly,  and  shall  be  filed  with  the  auditor ; 
and,  when  the  estimates  are  so  made  and  filed,  the  statute  is 
imperative  that  the  auditor  shall  draw  a  warrant  in  favor  of 
the  contractor,  or  deliver  to  him  improvement  certificates  for 
80  per  centum  of  the  value  of  the  work  done,  according  to  the 
estimate.  This  statute  would  he  utterly  meaningless  if,  when 
the  engineer  made  this  certificate  to  the  auditor  of  the  amount 
of  work  completed,  the  auditor  could  withhold  the  issuance  of 
the  warrant  for  the  80  per  cent  provided  for.  The  same  pro- 
vision is  made  in  Section  1989-a34,  where  the  improvement  is 
a  joint  drainage  district,  as  in  the  instant  case;  and  provision 
is  made  for  the  amount  to  be  paid  by  each  county.  We  think 
that  these  provisions  of  the  statute,  in  so  far  as  they  relate  to 
the  issuance  of  a  warrant  for  80  per  cent  of  the  work  done,  if 
the  engineer  has  certified  the  same,  are  mandatory.  No  act  is 
required  upon  the  part  of  the  board  of-  supervisors  in  respect 
to  this  matter.  By  the  terms  of  the  statute,  the  engineer  is 
the  party  to  determine  and  certify  the  w^ork  that  has  been  done 
by  the  contractor,  and  the  auditor  has  no  discretion  when  such 
certificate  is  filed,  except  to  issue  a  warrant  for  the  80  per  cent 
provided  for  by  the  statute.  It  was  the  obvious  purpose  of  the 
legislature,  by  this  statute,  to  provide  for  the  payment  and  ad- 
vancement  to  the  contractor,  during  the  progress  of  the  w^ork, 
of  80  per  cent  of  the  value  of  the  work  done,  and  to  hold  back 
20  per  cent  for  the  protection  of  the  district,  in  case  the  work 
was  not  finally  completed  according  to  contract.  At  all  times 
the  district  has  a  double  remedy  against  the  contractor :  one;  by 
the  withholding  of  20  per  cent  of  the  price  of  the  work  done; 
and  the  other,  by  action  on  the  contractor's  bond.     Under  the 
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terms  of  the  eo;itract  in  this  case,  the  appellant  could  not  recover 
this  20  per  cent  remaining  on  his  estimates  until  the  improve- 
ment was  completed  **to  the  entire  satisfaction"  of  the  board  of 
supervisors.  Under  the  evidence  iir  this  case,  the  contractor  did 
not  so  complete  the  work.  The  improvement  was  not  accepted 
as  being  completed  according  to  the  terms  and  provisions  of  the 
contract.  Under  such  condition,  the  drainage  district  can  re- 
sort, by  proper  proceedings,  to  the  20  per  cent  remaining  in  its 
hands,  for  the  work  actually  completed  and  done  by  the  con- 
tractor; and  it  also  has  redress  against  the  contractor  on  his 
bond.  But  unless  we  are  to  ignore  the  plain  and  imperative 
provisions  of  this  statute,  and  what  we  believe  to  be  the  clear 
purpose  and  intent  of  the  legislature,  the  contractor  was  entitled 
to  a  warrant  for  the  80  per  cent  of  the  work  certified  by  the 
engineer  as  having  been  completed.  The  appellant  was  entitled 
to  a  writ  of  mandamus,  requiring  the  auditor  to  issue  to  him 
warrants  for  the  80  per  cent  of  the  said  estimates,  to  wit,  in  the 
sum  of  $2,643.96  and  $303.29.  The  appellant  was  not  entitled 
to  a  writ  of  mandamus  compelling  the  issuance  of  warrants  for 
the  20  per  cent  of  the  two  estimates  that  had  been  approved  and 
certified  to  the  county  auditor,  nor  to  a  writ  of  mandamus  com- 
pelling the  engineer  to  certify  that  the  work  was  completed. 

For  any  sums  claimed  above  the  80  per  cent  on  the  two 
estimates,  the  appellant  can  sue  in  quantum  meruit,  and  is  not 

entitled  to  a  writ   of   mandamus.      The    court 

3.  Drains:   qwtr^  -  ^-  -i    .1  'ii  •     •         ^ 

turn  meruit  for    propcrly  coutinucd  the  case,  with  permission  to 

balance  due.  . ,  n       1  ^  •  .  -j.  n       'j.! 

the  appellant  to  sue  in  quantum  meruit,  and  with 
the  right  on  the  part  of  the  appellees  to  file  a  counterclaim  for 
any  injury  suffered.  In  addition  to  that,  the  appellees  would 
have  a  right  to  an  independent  action  upon  the  contractor's 
bond.  The  ruling  of  the  trial  court  in  this  regard  was  in  line 
with  our  holding  in  Federal  Cont.  Co.  v.  Board  of  Supervisors, 
153  Iowa  362,  and  Littell  v.  Webster  County,  152  Iowa  206. 

It  follows  that  the  decree  of  the  district  court  should  be 
modified  in  the  following  particulars:  That  a* writ  of  manda- 
mus should  issue,  requiring  the  appellees  to  issue  a  warrant 
to  the  appellant  for  $2,643.96,  as  of  date  June  26,  1919,  and 
also  for  the  further  sum  of  $303.29,  as  of  date  July  20,  1919. 
In  all  other  respects,  the  decree  of  the  trial  court  will  be  af- 
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firraed.  The  cause  will  be  remanded  for  decree  in  the  lower 
court  in  accordance  with  this  opinion,  or  the  parties  may  have 
a  decree  entered  in  this  court,  as  they  may  elect. 

The  costs  on  this  appeal  will  be  taxed,  one  half  to  the  ap- 
pellant and  one  half  to  the  appellees.  It  is  so  ordered. — Modi- 
fied and  affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Farmers  State  Bank  op  Rudd,  Appellee,  v.  C.  E.  Carragher 

et  al..  Appellants. 

MOBTGAGES:  Foreclosure — Issue  of  Unsatisfied  Mortgage.  A  defend- 
ant in  a  real  estate  mortgage  foreclosure  who  pleads  that  plaintiff 
formerly  owned  the  property  and  conveyed  it  by  warranty  deed,  and 
presents  the  issue,  by  way  of  counterclaim,  that  plaintiff's  deed 
has  been  breached  by  the  existence  of  an  unsatisfied  mortgage  of 
ancient  origin,  may  not  successfully  contend  that  the  court  had  no 
jurisdiction  to  determine  said  issue  as  far  as  defendant  was  con- 
cerned, especially  when  the  treatment  accorded  to  the  plea  by  the 
defendant  in  the  trial  court  justified  the  view  that  the  pleading  was 
a  sham. 

Appeal  from  Floyd  District  Court. — C.  H.  Kelley,  Judge. 

June  25,  1921. 

Action  to  foreclose  a  real  estate  mortgage.  Execution  of 
the  note  and  mortgage  was  admitted.  Defendants  set  up  a 
counterclaim,  based  on  breach  of  the  covenant  of  warranty  in 
a  deed  made  by  plaintiff  to  Mary  McCoy,  and  a  deed  made  by 
Mary  McCoy  to  defendant  C.  E.  Carragher.  Decree  of  fore- 
closure was  entered,  and  judgment  on  the  notes.  Facts  appear 
in  the  opinion. — Affirmed. 

F.  &  F.  M.  LinneU,  for  appellants. 
H.  J.  Fitzgerald,  for  appellee.    • 

Arthur,  J. — On  October  9,  1917,  tlie  plaintiff  bank  made  a 
warranty  deed  to  Mary  McCoy  to  Lots  7,  8,  and  9  in  Block  6 
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in  the  town  of  Rudd,  Iowa.  On  November  20,  1917,  Mary 
McCoy  and  husband  made  to  defendant  C.  E.  Carragher  a  war- 
ranty deed  for  said  premises.  On  December  3,  1918,  defendant 
C.  E.  Carragher  and  his  wife,  Matye  S.  Carragher,  executed  to 
the  plaintiff  a  mortgage  for  $2,500  on  said  lots,  which  is  the 
mortgage  sued  on  in  this  action.  The  execution  of  the  note  and 
mortgage  was  admitted,  and  that  the  note  was  due,  and  the 
amount  of  the  debt  is  not  denied. 

Defendants  pleaded  a  counterclaim,  alleging  that,  on  Feb- 
ruary 29,  1896,  Charles  Nienstedt,  the  then  owner  of  the  lot 
on  which  plaintiff's  mortgage  rests,  and  other  lots,  executed  a 
mortgage  for  $2,646  thereon  to  one  A.  Nienstedt,  which  was 
placed  of  record.  This  mortgage  was  given  to  secure  a  note  for 
$1,000,  due  on  October  1,  1893,  one  note  for  $346,  due  October 
1,  1894,  and  one  note  for  $1,300,  due  October  1,  1895.  On 
October  19,  1903,  A.  Nienstedt  satisfied  said  mortgage  as  to 
Lots  7  and  8.  On  December  14,  1916,  A.  Nienstedt  having  died, 
his  heirs,  by  their  attorney,  filed  in  the  recorder's  office  a  notice 
informing  appellee  that  they  held  an  unsatisfied  mortgage  on 
Lots  7  and  8  only,  for  the  amount  of  $2,646  and  interest.  On 
June  28,  1917,  said  mortgage  was  assigned  of  record  to  Charles 
Nienstedt,  Jr.,  one  of  the  heirs  of  mortgagee,  A.  Nienstedt,  by 
the  remaining  heirs  of  A.  Nienstedt,  together  with  the  notes 
secured  by  the  mortgage. 

Plaintiff  pleaded  to  the  counterclaim,  alleging  that  the 
Nienstedt  mortgage  and  the  record  thereof  showed  that  the 
mortgage  and  the  note  which  it  was  given  to  secure,  were  barred 
by  the  statute  of  limitations,  and  that  the  mortgage  was  not  a 
lien  on  the  premises  covered  by  plaintiff's  mortgage. 

On  the  application  of  the  defendants,  the  court,  on  April 
9,  1920,  entered  an  order  that  Charles  Nienstedt,  Jr.,  be  brought 
in  and  made  a  party  defendant  on  notice,  said  order  being  as 
follows : 

**The  court  finds  from  the  record  and  the  pleadings  in  the 
case  that  the  rights  of  the  respective  parties  cannot  be  deter- 
mined without  prejudice  to  the  rights  of  other  parties,  viz., 
Charles  Nienstedt,  Jr.,  and  that,  in  order  to  determine  the  con- 
troversy as  presented  by  pleadings  between  the  parties  before 
the  court,  the  presence  of  the  said  Charles  Nienstedt,  Jr.,  will 
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be  required;  and  he  is  therefore  ordered  to  be  brought  in  and 
made  a  party  defendant,  by  the  plaintiff  herein;  and  it  is  fur- 
ther ordered  that  the  said  Charles  Nienstedt,  Jr.,  be  given  at 
least  10  days'  notice  of  the  time  and  place  of  hearing  of  this 
cause  of  action,  and  the  pendency  thereof,  as  presented  by  the 
plaintiff's  petition  and  the  answer  and  counterclaim  of  the  de- 
fendants, and  that  said  matter  be  set  down  for  hearing  May  3, 
1920,  at  9  o'clock  A.  M.  That  a  notice  in  the  usual  form  be 
served  upon  the  said  Charles  Nienstedt,  Jr.,  in  the  manner  and 
form  as  provided  for  the  commencement  of  a  civil  action,  at 
least  10  days  prior  to  said  date  of  hearing,  viz..  May  3,  1920. 
To  all  of  which  both  parties  except." 

On  May  3,  1920,  a  further  order  was  made  as  to  notice  on 
Charles  Nienstedt,  as  follows: 

''It  appearing  that  the  plaintiff  has  been  unable  as  yet  to 
get  service  upon  Charles  Nienstedt,  Jr.,  the  date  of  hearing  is 
postponed  until  not  less  than  10  daj's  after  notice  has  been 
served  upon  said  Nienstedt. ' ' 

Plaintiff  amended  its  petition,  and  alleged  that  Charles 
Nienstedt,  Jr.,  had  been  duly  brought  in  and  made  a  party 
therein ;  and  that  any  interest  that  Charles  Nienstedt,  Jr.,  might 
have,  or  claim  to  have,  in  the  premises  on  which  plaintiff's  mort- 
gage was  sought  to  be  foreclosed,  was  barred  by  the  statute  of 
limitations;  and  that  it  was  in  no  manner  renewed,  as  by  law 
provided;  and  that  any  claimed  renewal  between  Charles  Nien- 
stedt, Jr.,  and  the  original  maker  of  said  mortgage  and  his 
heirs  at  law  was  insufficient  to  affect  plaintiff's  vested  rights. 

A  notice  was  issued,  in  accordance  with  the  order  for  such 
notice,  to  Charles  Nienstedt,  Jr.,  notifying  him  of  the  fore- 
closure proceedings  and  of  the  defense  by  counterclaim,  which 
notice  was  served  on  the  20th  day  of  May,  1920,  on  Charles 
Nienstedt,  Jr.,  notifying  him  to  appear  and  assert  any  claims 
he  might  have  to  the  premises  involved  by  virtue  of  the  mort- 
gage held  by  him,  within  10  days  from  the  service  of  the  notice 
upon  him,  and  that  plaintiff  would  take  default  and  decree  un- 
less he  appeared  thereto.  In  the  meantime,  plaintiff  had  filed 
an  affidavit,  showing  nonresidence  of  Charles  Nienstedt,  Jr., 
within  the  state  of  Iowa.  The  notice  was  served  on  Charles 
Nienstedt,  Jr.,   in   Mellenry   County,   Illinois,   by   one   Roy    I. 
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Stewart,  and  the  return  of  service  sworn  to  before  6.  E.  Still, 
county  clerk  of  McHenry  County,  Illinois.  On  June  23,  1920, 
cause  came  on  for  hearing.  Default  was  entered  against  Charles 
J.  Nienstedt,  Jr.  On  the  trial  of  the  case,  plaintiff  introduced 
in  evidence  its  note  and  mortgage.  Also,  there  was  introduced 
in  evidence  the  old  mortgage  given  by  Charles  Nienstedt  and 
wife  for  $2,646,  given  to  A.  Nienstedt,  upon  the  lots  covered 
by  plaintiff's  mortgage  and  other  lots,  showing  that  the  mort- 
gage was  given  to  secure  notes  of  $1,000,  due  October  1,  1893, 
$346,  due  October  1,  1894,  and  $1,300,  due  October  1,  1895,  set 
up  in  defendants'  answer  and  counterclaim,  which  mortgage 
was  dated  February  29,  1896.  Also,  there  was  introduced  in 
evidence  the  assignment  of  the  old  mortgage  pleaded  in  def end- 
ants '  answer  or  counterclaim,  from  the  heirs  of  A.  Nienstedt 
other  than  Charles  Nienstedt,  Jr.,  to  said  Charles  Nienstedt, 
Jr.  Also,  there  was  introduced  in  evidence  the  notice  dated 
December  4,  1916,  by  Charles  Nienstedt,  Sr.,  to  the  plaintiff 
bank,  informing  it  that : 

**The  attorney  for  the  heirs  of  the  estate  of  August  Nien- 
stedt instruct  me  to  inform  you  that  a  certain  deed  in  favor  of 
the  Farmers  State  Bank  of  Rudd,  Iowa,  was  filed  with  the  re- 
corder of  Floyd  County  on  November  18,  1915,  conveying  Lots 
7  and  8  in  Block  6,  Rudd,  Iowa.  This  is  to  inform  and  advise 
you  that  the  above-mentioned  heirs  and  estate  hold  an  unsatisfied 
mortgage  against  the  above-named  Lots  7  and  8  for  $2,646  and 
interest,  which  mortgage  said  attorneys  are  instructed  by  their 
client  to  foreclose,  and  due  notice  is  hereby  given  to  you  to  that 
effect.'' 

There  was  also  introduced  in  evidence  a  release  of  Lots  7 
and  8  from  the  old  Nienstedt  mortgage,  signed  by  A.  Nienstedt, 
the  original  holder. 

Upon  this  record,  decree  of  foreclosure  was  entered  in  favor 
of  plaintiff,  the  trial  court  finding  that  the  property  was  free 
and  clear  of  any  and  all  liens  of  incumbrance  because  of  the 
Nienstedt  mortgage  pleaded  in  the  counterclaim. 

Appellants'  position,  as  we  understand  it,  is  that  the  order 
directing  that  Charles  Nienstedt,  Jr.,  be  made  a  party  defend- 
ant, and  prescribing  the  service  to  be  made  upon  him,  was  an 
adjudication  that  he  was  a  necessary  party;   that  the  notice 
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prescribed  and  the  service  made,  Nienstedt  being  a  resident  of 
Illinois  at  the  time  of  service  upon  him,  was  insufficient  notice, 
and  not  effective  to  give  the  court  jurisdiction  of  Nienstedt ;  and 
that,  therefore,  the  court  did  not  obtain  jurisdiction  of  the 
subject-matter  involved  in  the  action,  and  especially  of  the  mat- 
ter pleaded  in  defendants'  counterclaim.  Appellants  do  not 
attack  plaintiff's  cause  of  action  on  any  ground  that  it  was  not 
proven.  Nor  do  appellants  say  that  it  was  not  established  by 
the  evidence  that  the  old  Nienstedt  mortgage,  on  which  they 
based  their  counterclaim,  was  barred  by  the  statute  of  limita- 
tions, and  was  not  a  lien  on  the  property  involved.  They  do  not 
argue  in  support  of  their  counterclaim,  or  even  suggest  that  it 
had  any  merit.  The  Nienstedt  mortgage  and  the  record  of  it 
and  the  record  of  notice  to  appellee  by  Charles  Nienstedt,  Sr., 
bearing  date  of  December  14,  1916,  that  the  heirs  of  August 
Nienstedt  held  an  unsatisfied  mortgage  on  Lots  7  and  8  in  Block 
6  (two  of  the  lots  on  which  plaintiff's  mortgage  rests)  for  $2,646 
and  interest,  were  in  evidence  before  the  court.  This  so-called 
notice  appears  to  be  signed  by  Charles  Nienstedt,  Sr.,  the  mort- 
gagor, and  recites  that : 

'*The  attorney  for  the  heirs  of  the  estate  of  August  Nien- 
stedt instruct  me  to  inform  you  [appellee]  •  *  •  that  the 
above-mentioned  heirs  hold  an  unsatisfied  mortgage  against 
Lots  7  and  8  in  Block  6,  Rudd,  Iowa,  for  $2,646  and  interest, 
which  said  mortgage  attorneys  are  instructed  by  their  clients 
to  foreclose,  and  due  notice  is  hereby  given  you  to  that  effect." 

Why  the  mortgagor  should  attempt  to  give  such  notice  is 
not  clear.  Indeed,  it  is  mysterious.  The  notice  refers  only  to 
Lots  7  and  8,  and  it  appears  in  evidence  in  this  cause  that  the 
mortgage  had  been  released  and  satisfied  of  record  by  A.  Nien- 
stedt, mortgagee,  on  October  19,  1903.  Moreover,  the  notice 
does  not  show  any  extension  of  the  maturity  of  the  mortgage 
or  the  debt,  as  provided  by  Section  3447-c,  Code  Supplement, 
1913.  The  evidence  introduced  on  the  trial,  the  Nienstedt  mort- 
gage and  the  notes  which  it  was  given  to  secure,  and  the  record 
of  the  mortgage,  showed  that  the  mortgage  was  made  February 
29,  1896,  and  that  the  indebtedness  which  it  was  given  to  secure 
was  more  than  a  year  past  due  before  the  mortgage  was  executed. 
The  claimed  notice  was  not  filed  in  the  recorder's  office  until 
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November  18,  1916,  nearly  21  years  after  the  date  of  the  mort- 
gage, and  more  than  22  years  after  the  debt  secured  by  the 
mortgage  became  due.  The  court  evidently  found  that  the 
notice  prescribed  and  served  on  Nienstedt  was  sufficient  to  bring 
him  into  the  action;  for  default  was  entered  against  Nienstedt. 
We  do  not  deem  it  material  whether  or  not  Nienstedt  was 
brought  into  the  jurisdiction  of  the  court.  Appellants,  in  their 
counterclaim,  pleaded  and  presented  the  issue  that  the  Nien- 
stedt mortgage  was  a  lien  on  the  property  involved  in  the  suit, 
and  that  issue  was  tried,  and  the  court  found  that  it  was  not 
a  lien.  It  does  not  appear  whether  or  not  appellants  desired  the 
presence  of  Nienstedt  as  a  witness.  The  record  does  not  disclose 
that  appellants  moved  for  a  continuance  of  the  cause  for  the 
purpose  of  obtaining  what  they  would  urge  as  due,  legal,  and 
timely  notice  of  the  pendency  of  the  cause  on  Charles  J.  Nien- 
stedt, Jr.  We  conclude  that  the  court  had  jurisdiction  to  try 
and  determine  all  the  issues  presented  in  the  pleadings,  regard- 
less of  whether  or  not  the  notice  prescribed  and  served  was  suf- 
ficient to  authorize  default  against  him. 

The  decree  and  judgment  of  the  court  below  are  affirmed. 
— Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Federal  Cattle  Loan  Society,  Petitioner,  v.  II.  B.  Taylor, 

Judge,  Respondent. 

VENUE:    Allldavlt — Jnrisdictlcui  to  Order  Oral  Examination.    A  judge 

1  in  vacation  has  no  jurisdiction  to  order  an  affiant  to  a  motion  for  a 
change  of  venue  to  appear  and  submit  to  oral  examination,  (1)  un- 
less the  party  adverse  to  the  application  for  such  order  appears, 
or  (2)  unless  such  adverse  party  or  his  attorney  of  record  is  served 
with  notice  of  the  application  for  such  order. 

CEBTIOBABI:     Wlien  Writ  Lies — ^Election  of  Remedies.     A  litigant 

2  who  files  a  motion  to  set  aside  an  illegal  order  may  not  also  main- 
tain certiorari  to  set  aside  said  order. 

Certiorari  to  H.  E.  Taylor,  Judge. 
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June  25,  1921. 

Action  in  certiorari,  to  review  the  action  of  the  judge  of 
the  thirteenth  judicial  district,  entered  in  vacation,  requiring 
certain  affiants  to  appear  for  examination  before  the  district 
court  of  Winneshiek  County,  Iowa. — Dismissed. 

Stipp,  Perry,  Bannister  dt  Starzinger  and  Willett  &  Nelson, 
for  petitioner. 

William  S.  Hart  and  W.  M.  Allen,  for  respondent. 

Faville,  J. — On  the  14th  day  of  October,  1920,  one  Harry 
Bullard  brought  an  action  at  law  in  the  district  court  of  Win- 
neshiek County,  Iowa,  against  the  Federal  Cattle  Loan  Society. 
1  Venue-  affida-  -^^  propcr  time,  the  said  Federal  Cattle  Loan 
to*  order" onii**"  Socicty  appeared  before  said  court  and  filed  a 
examination.  motlon  for  a  chaugc  of  placc  of  trial  of  said 
action  to  the  district  court  of  Polk  County,  Iowa,  which  motion 
was  supported  by  the  aflSdavits  of  four  affiants.  Thereafter, 
the  plaintiff  in  said  action,  during  the  vacation  of  said  district 
court  of  Winneshiek  County,  Iowa,  filed  an  application  for  an 
order  requiring  the  said  four  affiants  to  appear  for  cross-exam- 
ination on  their  affidavits.  No  notice  of  said  application  was 
served  upon  the  defendant  in  said  action,  nor  upon  said  affiants ; 
and  on  the  29th  day  of  December,  1920,  said  application  was 
presented  to  the  respondent.  Honorable  H.  E.  Taylor,  judge  of 
the  thirteenth  judicial  district,  at  chambers,  and  at  said  time 
and  place,  the  respondent  entered  an  order  requiring  the  said 
four  affiants  to  appear  before  the  district  court  in  and  for 
Winneshiek  County,  low^a,  on  the  31st  day  of  January,  A.  D. 
1921,  at  2  o'clock  P.  M.,  to  submit  to  cross-examination  on  the 
said  affidavits.  Notice  of  said  order  so  made  by  the  respondent, 
as  judge,  was  served  upon  said  affiants. 

Thereafter,  and  before  the  date  fixed  for  the  appearance  of 
said  affiants  for  cross-examination,  the  Federal  Cattle  Loan  So- 
ciety, defendant  in  said  original  action,  by  its  attorney,  ap- 
peared before  the  respondent  at  Waukon,  Allamakee  County, 
Iowa,  and  presented  a  motion  to  set  aside  the  said  order  pre- 
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viously  entered,  requiring  said  aflSants  to  appear  for  cross-exam- 
ination. At  said  time,  the  attorney  for  the  Federal  Cattle  Loan 
Society  also  delivered  to  the  attorney  of  record  for  the  plaintiff 
in  said  original  action  a  copy  of  the  said  motion  to  cancel  said 
order.  The  return  of  the  respondent  in  this  proceeding  recites 
that,  at  the  time  the  said  motion  to  cancel  and  set  aside  said 
order  was  presented  to  him,  he  was  holding  a  regular  term  of  the 
district  court  of  Allamakee  County,  Iowa,  and  was  presiding 
in  the  trial  of  a  jury  case,  and  had  other  work  assigned  that 
would  require  his  entire  time  until  the  evening  of  January  29, 
1921 ;  that  the  district  court  of  Winneshiek  County,  Iowa,  was 
scheduled  to  open  on  Monday,  January  31,  1921.  Respondent 
states  that  he  informed  the  attorney  for  the  said  Federal  Cattle 
Loan  Society  that  it  was  impossible  to  give  the  matter  attention 
at  that  time,  because  of  being  engaged  in  the  trial  of  said  case 
at  Allamakee  County ;  and  that  he  would  take  up  the  motion  to 
vacate  and  set  aside  said  order  requiring  affiants  to  appear, 
upon  the  opening  of  court  at  Decorah,  in  Winneshiek  County, 
on  the  said  31st  day  of  January ;  and  that  the  affiants  need  not 
appear  until  after  February  1,  1921,  and  after  the  respondent 
had  had  opportunity  to  take  up  said  motion,  on  January  31, 
1921. 

On  the  27th  day  of  January,  1921,  the  petition  in  this  cause 
was  presented  to  one  of  the  justices  of  this  court,  and  an  order 
was  entered  providing  that  a  writ  of  certiorari  should  issue,  and 
that  proceedings  in  the  district  court  of  Winneshiek  County, 
Iowa,  be  stayed,  upon  the  filing  of  bond,  as  required  by  said 
order. 

The  question  involved  in  this  case  is  whether  the  respond- 
ent, as  judge  of  the  district  court  of  Winneshiek  County,  Iowa, 
in  vacation,  acted  illegally  and  exceeded  his  jurisdiction,  in  en- 
tering the  said  order  requiring  the  said  affiants  to  appear  for 
cross-examination  without  serving  notice  thereof  on  the  plaintiff 
in  said  action  or  on  said  affiants,  or  without  appearance  on  the 
part  of  the  plaintiff  or  affiants.  It  is  the  contention  of  the  plain- 
tiff herein  that  the  order  requiring  the  affiants  to  appear  for 
cross-examination  was  invalid  and  void,  because  notice  of  the 
application  for  such  order  was  not  served  upon  the  defendant 
in  said  original  action.    Section  3831  of  the  Code  provides: 
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* '  A  motion  is  a  written  application  for  an  order,  addressed 
to  the  court  or  to  a  judge  in  vacation,  by  any  party  to  an  action, 
or  by  anyone  interested  therein.'' 

Section  3834  of  the  Code  provides: 

**A11  motions  filed  in  vacation  shall  be  entered  on  such 
docket  and  served  as  herein  required." 

Code  Section  3837  provides: 

*  *  The  service  shall  be  on  each  of  the  parties  adverse  to  the 
motion,  if  more  than  one,  or  on  an  attorney  of  record  of  such 
party. ' ' 

Under  these  sections  of  the  statute,  the  written  application 
for  an  order  requiring  the  aflSants  to  appear  for  cross-examina- 
tion was  addressed  to  the  respondent,  as  a  judge  in  vacation. 
It  was,  therefore,  a  motion,  within  the  language  of  Section 
3831.  This  motion,  under  Section  3834,  being  filed  in  vacation, 
was  required  to  be  served,  as  required  by  the  statute,  on  each 
of  the  parties  adverse  to  the  motion,  or  on  an  attorney  of  record 
of  such  party. 

Section  3833,  Code,  1897,  also  provides  that: 

*  *  Testimony  to  sustain  or  resist  a  motion  may  be  in  the  form 
of  aflBdavits,  or  in  such  other  form  as  the  parties  may  agree  on 
or  the  court  or  judge  direct.  If  by  affidavit,  the  person  making 
the  same  may  be  required  by  the  court  or  judge  to  appear  and 
submit  to  a  cross-examination. ' ' 

Such  motion  may  be  addressed  **to  a  judge  in  vacation," 
and  the  judge  in  vacation  has  the  power  to  enter  an  order  re- 
quiring an  affiant  to  appear  and  submit  to  a  cross-examination ; 
but  before  such  order  can  legally  be  entered  by  a  judge  in  vaca- 
tion on  such  a  motion,  service  of  the  same  must  be  had  on  the 
party  adverse  to  the  motion,  or  on  an  attorney  of  record  of  such 
party. 

It  therefore  follows  that,  under  these  provisions  of  the 
statute,  the  granting  by  the  respondent  of  the  order  citing  the 
affiants  to  appear  for  cross-examination  having  been  made  in 
vacation,  on  a  motion  or  written  application  therefor,  and  no- 
tice of  the  same  not  having  been  served  on  the  adverse  party 
or  his  attorney,  it  was  without  jurisdiction,  and  the  respondent, 
in  entering  such  order  under  said  conditions,  was  without  au- 
thority so  to  do.     As  tending  to  support  this  conclusion,  see 
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Callanan  v,  Lewis,  79  Iowa  452,  and  Hamman  v.  Van  Wageiien, 
94  Iowa  399. 

When  the  application  for  a  change  of  venue,  with  the  af- 
fidavits attached,  was  filed  in  the  district  court  of  Winneshiek 
County,  the  court,  on  its  own  motion,  could  have  ordered  the 
affiants  to  appear  for  cross-examination.     Code  Sections  3833 
and  4678.     But  that  is  not  the  situation  here.     The  order  for 
the  examination  of  the  affiants  was  made  by  the  judge  in  vaca- 
tion, and  on  the  written  application  of  the  plaintiff  in  the  cause. 
After  the  order  had  been  entered,  requiring  the  affiants  to 
appear  for  cross-examination,  the  defendant  in  said  action  ap- 
peared before  the  respondent  and  filed  an  application  to  vacate 
2.  ckbtioram:         *^®  same,  and  the  respondent  fixed  a  time  for 
eiecSon^of  ilm-    *^®  hearing  on  said  application  to  vacate.    With- 
®*^®*-  out  waiting  for  the  hearing  on  its  application 

to  vacate  the  said  order,  the  defendant  in  said  action  presented 
its  petition  in  this  court  in  certiorari,  to  review  the  action  of 
the  respondent  in  issuing  the  original  order  for  the  examination 
of  the  witnesses.  By  so  proceeding,  we  think  that  the  plaintiff 
herein  waived  its  right  to  be  heard  in  this  proceeding  in  cer- 
tiorari. It  cannot  pursue  both  remedies  at  the  same  time.  It 
cannot  maintain  an  action  of  certiorari  in  this  court  to  review 
the  order  of  the  respondent  as  being  illegal,  and  at  the  same 
time  pursue  its  application  before  respondent  to  vacate  and  set 
aside  the  order  claimed  to  have  been  erroneously  issued.  This 
is  especially  so  when  the  grounds  urged  for  the  vacation  of  said 
order  go  to  the  merits  thereof,  as  in  the  instant  case.  We 
thmk  the  plaintiff  herein,  having  elected  to  appear  before  the 
judge  granting  the  order  complained  of,  and  having  asked  to 
have  the  same  dismissed  upon  its  merits,  which  application  was 
pending  at  the  time  these  proceedings  were  instituted,  has  there- 
by waived  its  right  to  seek,  by  certiorari  proceedings,  to  have 
the  said  action  of  the  judge  declared  illegal,  and  to  have  the 
same  annulled.  As  bearing  on  this  question,  see  Billings  v. 
Kothe,  49  Iowa  34. 

It  therefore  follows  that  the  proceedings  in  this  court  in 
certiorari  must  be,  and  the  same  are,  ordered — Dismissed. 

Evans,  C.  J,,  Stevens  and  Arthur,  JJ.,  concur. 


B42  First  Nat.  Bk.  v.  Security  T.  &  S.  Bk.     [191  Iowa 


First  National  Bank  op  Grand  Meadow,  Appellee,  v.  Security 
Trust  &  Savings  Bank  of  Charles  City,  Appellant,  et  al. 

MOSTaAQES:     lien  and  Priority— Mortgage  of  <* Bents"  With  8ub- 

1  sequent  Chattel  Mortgages.  A  mortgage  on  real  estate,  "together 
with  rents,  income,  and  profits  thereof,"  with  provision,  in  case  of 
foreclosure,  for  the  appointment  of  a  receiver  "of  the  rents,  is- 
sues, and  profits,"  is  subordinate  to  a  chattel  mortgage  on  the  rents, 
executed  subsequent  to  the  real  estate  mortgage,  and  prior  to  any 
action  thereon. 

CHATTEL   MOSTGAQEB:      Lien    and    Priority— Proceeds.      Principle 

2  recognized  that  the  lien  of  a  chattel  mortgage  does  not  follow  the 
proceeds  of  the  mortgaged  property. 

ACTIONS:     Form  and  Katnre — ^Acqniescence  in  Improper  Forum.    The 

3  court  may  act  on  the  concessions  of  litigants  and  on  the  tacit 
theory  on  which  they  try  an  action,  and  fully  determine  the  con- 
troversy even  though  such  theory  is  technically  wrong. 

Appeal  fram  Floyd  District  Court. — J.  J.  Clark,  Judge. 

February  15,  1921. 

Rehearing  Denied  June  25,  1921. 

Action  by  one  mortgagee  against  another  for  the  alleged 
conversion  of  the  proceeds  of  the  sale  of  the  mortgaged  property. 
Verdict  for  plaintiif,  by  direction  of  the  court.  Defendant  mort- 
gagee appeals. — Affirtned. 

F.  <f*  F.  M,  Linnell,  for  appellant. 
J,  C.  Campbell,  for  appellee. 

Per  Curiam. — As  stated,  this  controversy  involves  the  pro- 
ceeds of  the  sale  of  one  half  of  a  crop  of  corn  and  o^ts,  belonging 
to  Wallace  C.  Allen,  the  landlord  and  mortgagor,  grown  on  the 
/  1.  MoRTCAOBs:  lien   northeast  quarter  (NE^i)  of  Section  15  and  the 

r^tiagfoi''  ^^^^  ^^^^  (^1/2)  of  the  southeast  quarter 
sS'uenrc'hat.  ^^^V^)  ^i  Scctiou  Ten  (10),  Towuship  96, 
tei  mortgages.       Range  17,  Floyd  County,  Iowa,  during  the  sea- 
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son  of  1916.  On  March  1,  1915,  Wallace  C.  Allen  and  his  wife 
executed  a  mortgage  upon  the  above-described  premises  to  the 
Security  Trust  &  Savings  Bank  of  Charles  City,  Iowa,  appellant 
herein  to  secure  an  indebtedness  of  $11,500.  Appellant  also, 
at  the  time  of  the  commencement  of  this  suit,  held  a  past- 
due  mortgage  upon  the  same  premises  for  $6,600,  by  assign- 
ment from  the  Clover  Leaf  Land  &  Investment  Company.  On 
June  2,  1916,  the  defendant  Wallace  C.  Allen  executed  to  ap- 
pellee a  note  in  the  sum  of  $1,854.48,  and  on  August  4,  1916,  a 
chattel  mortgage  upon  his  one-half  interest  in  all  crops  raised 
or  produced  upon  the  above-described  real  estate,  to  secure  the 
payment  thereof.  These  mortgages  were  all  duly  recorded  in 
the  proper  county.  The  mortgage  given  to  appellant  to  secure 
the  $11,500  note  provides  as  follows : 

*  *  Witnesseth :  That  the  said  parties  of  the  first  part,  for 
the  consideration  of  eleven  thousand  five  hundred  dollars,  the 
receipt  whereof  is  hereby  acknowledged,  do  by  these  presents 
grant,  bargain,  sell  and  convey,  unto  aforesaid,  forever,  the  fol- 
lowing described  real  estate,  lying  and  being  situated  in  the 
county  of  Floyd  and  state  of  Iowa,  together  with  the  rents,  in- 
come and  profits  thereof.  *  *  •  And  if  suit  is  brought  to 
foreclose  this  mortgage,  I  hereby  authorize  the  court  to  appoint 
a  receiver,  for  the  benefit  of  the  mortgagee,  of  the  rents,  issues 
and  profits. ' ' 

The  mortgagor  sold  and  delivered  his  interest  in  the  oat 
crop  to  the  Farmers'  Exchange  Company,  at  Rudd,  Iowa,  and 
later  sold  his  half  interest  in  the  com  crop  to  his  uncle,  Emery 
Allen.  The  aggregate  amount  of  these  sales  was  $909.60,  from 
which  the  expense  of  threshing  the  oats  was  deducted,  and'  the 
balance,  of  $868.44,  was,  upon  demand  of  appellant,  paid  to  it  by 
the  purchasers. 

On  June  7,  1916,  plaintiflE  commenced  this  action  against 
appellant  and  Wallace  C.  Allen  and  wife  for  the  conversion  of 
the  crops  and  proceeds  of  the  sale  paid  to  the  bank.  No  appear- 
ance was  entered  for  the  Aliens. 

One  of  the  points  urged  by  counsel  for  appellant  is  that 
the  mortgage  to  appellee  upon  the  crops  is  void,  because  of  in- 
sufficiency of  the  description.  Conceding  that  the  description 
is  somewhat  imperfect,  appellant  can  take  no  advantage  thereof. 
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for  the  reason  that  it  had  actual  notice  thereof,  and  of  the  claims 
of  appellee,  some  time  before  the  crops  were  sold.  It  is  also 
contended  by  counsel  for  appellant  that  the  lien  of  its  mort- 
gage is  senior  to  that  of  the  mortgage  held  by  appellee.  It  is 
the  law  in  this  state,  in  harmony  with  the  general  holding,  that 
the  right  of  the  holder  of  a  mortgage  upon  real  estate,  pledging 
the  rents  and  income  as  security  to  the  defendant  for  the  same, 
does  not  arise  until  action  has  been  commenced  to  enforce  col- 
lection of  the  debt.  Swan  v.  Mitchell,  82  Iowa  307;  Pai/ne  v. 
McElroy,  73  Iowa  81 ;  Des  Moines  Oas  Co.  v.  West,  44  Iowa  23 ; 
Hubbell  V.  Avenue  Inv.  Co.,  97  Iowa  135;  Stetson  v.  Northern 
Inv.  Co.,  101  Iowa  435.  See,  also,  extended  note  to  Sullivan  v. 
Rosson,  4  A.  L.  R.  1400.  No  action  was  commenced  by  appel- 
lant upon  either  of  its  mortgages.  In  the  Swan  case,  the  court 
said : 

**The  fact  that  the  *  tenements,  hereditaments,  and  appur- 
tenances, and  the  rents,  issues,  and  profits,'  were  conveyed  to 
the  mortgagee  must  be  construed  with  the  defeasance  of  the  in- 
strument; and,  where  so  construed,  the  instrument  plainly 
pro\ddes  that  the  rents  and  profits  are  only  pledged  in  case  pos- 
session is  taken  by  the  mortgagee. ' ' 

The  provisions  of  appellant's  mortgage  are  almost  identical 
with  the  language  of  the  mortgage  in  the  Swan  case.    We  are  of  . 
the  opinion,  therefore,  that  the  lien  of  appellees'  chattel  mort- 
gage upon  the  corn  and  oats  is  senior  to  the  lien  of  the  two 
mortgages  of  appellant. 

It  will  be  observed,  however,  that,  in  this  action,  appellee 
seeks  to  claim  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erty.    Under  the  repeated  holdings  of  this  court,  the  lien  of  a 

chattel  mortgage  does  not  extend  to  or  cover 

'  GAaKs:  lien  and    the  procccds  of  the  sale  of  the  mortgaged  prop- 

prion  y  procee   .  ^^^,     Casody  &  Co.  V.  German  Sav.  Bank,  159 

Iowa  149;  Waters  v.  Cass  County  Bank,  65  Iowa  234;  Nordby  v. 
Clough,  79  Iowa  428;  In  re  Assignment  of  Windhorst,  107  Iowa 
58 ;  Hart  wig  v.  lies,  131  Iowa  501. 

This  action  was  commenced  June  2,  1917,  and,  on  June  11th, 
the  defendant  assigned  its  interest  in  the  above-described  mort- 
gages to  Z.  T.  Mitchell  and  William  P.  Johannaber,  trustees,  who 
are  not  parties  hereto.    The  real  controversy'  between  plaintiff 
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3.  Actions:  form  ^"^  defendant  is  over  the  proceeds  of  the  sale 
;;i.^**^"*/  "®'  of  the  mortgaged  property  held  by  the  defend- 
proper  fonim.  j^j^^^ — j^q^  as  its  own,  howevcF,  as  it  does  not  now 
claim  to  be  the  owner  thereof,  but  for  the  benefit  of  the  party 
entitled  thereto.  While  plaintiflP  seeks,  technically,  to  recover 
as  for  a  conversion  of  mortgaged  property,  the  real  issue  upon 
which  the  case  was  tried  in  the  court  below  was  that  of  the 
priority  of  mortgage  liens.  Having  adjudicated  this  question  in 
plaintiff  ^s  favor,  we  must  either  reverse  the  judgment  of  the 
court  below,  which  would  result  only  in  circuity  of  action,  or 
some  formal  procedure  for  the  purpose  of  compelling  the  appli- 
cation of  the  funds  upon  the  indebtedness  due  plaintiff,  or  we 
may,  in  view  of  the  concessions  of  the  defendant,  treat  the 
proceeds  of  the  sale  as  a  fund  in  court,  representing  the  mort- 
gaged property.  C.  D.  Ellis,  vice  president  of  the  defendant 
bank,  referring  thereto,  said : 

**So  far  as  I  am  concerned,  as  an  officer  of  the  bank,  so  far 
as  I  know,  all  of  the  oflBcers  of  the  bank  have  at  all  times  been 
ready  to  turn  this  money  over  to  the  rightful  person/' 

The  right  to  the  proceeds  of  the  sale,  as  between  the  mort- 
gagor and  the  contesting  mortgagees,  is  a  question  of  priority 
only.  We  therefore  see  no  reason  why  we  should  not,  in  dis- 
posing of  this  question,  hold  that  the  defendant  bank  should 
pay  the  money  to  the  plaintiff,  thereby  disposing  of  the  whole 
controversy  in  harmony  with  the  actual  contention  of  the  parties. 
The  funds  in  the  hands  of  defendant  at  the  time  of  the  trial 
were,  as  stated,  for  the  benefit  of  the  party  found  to  be  entitled 
to  receive  the  same.  Giving  effect,  therefore,  to  our  holding  that 
the  lien  of  plaintiff's  mortgage  is  prior  to  the  mortgages  exe- 
cuted to  or  purchased  by  defendant  and  now  held  by  its  as- 
signees, we  must  hold  that  plaintiff  is  the  proper  party  to 
receive  the  same.  The  judgment  of  the  district  court  is,  there- 
fore,— Affirm  ed. 


Mrs.  Chas.  A.  Flint,  Appellee,  v.  City  op  Eldon  et  al..  Ap- 
pellants. 

BCASTEB  AKD  SERVANT:    Workmen's  Compensation  Act — Findings  of 
Fact  Binding  on  Court.    The  court,  under  the  Workmen  'a  Conipensa- 
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tion  Act,  is  so  absolutely  boundj  in  the  absence  of  fraud,  by  a 
finding  of  fact  by  the  industrial  commissioner,  on  supporting  evi- 
dence, in  a  matter  legally  before  him,  that,  even  though  it  afftrma- 
tively  appears  that  the  commissioner  proceeded  at  the  hearing  on  a 
theory  of  burden  of  proof  which  has  no  recognition  in  the  law  of 
civil  procedure,  nevertheless  the  court  may  not  proceed  to  find  the 
facts  and  substitute  such  finding  for  the  findings  of  the  commis- 
sioner, but  must  remarid  the  proceedings  to  the  commissionery  with 
direction  to  proceed  under  the  correct  rule  as  to  burden  of  proof. 

Appeal  from  Wapello  District  Court. — Francis  M.  Hunter, 

Judge. 

June  25,  1921 . 

Action  was  instituted  under  the  Workmen's  Compensation 
Law  of  Iowa  by  the  dependent  widow  of  Chas.  A.  Flint  against 
his  employer,  the  city  of  Eldon,  and  the  Continental  Casualty 
Company,  its  insurance  carrier,  to  recover  compensation  for 
his  death  on  February  3,  1919,  resulting  from  injuries  received, 
as  alleged,  on  October  30,  1918.  Application  for  arbitration 
was  filed  in  the  office  of  the  Iowa  industrial  commissioner  at 
Des  Moines,  and  a  hearing  was  had  before  an  arbitration  com- 
mittee on  October  30,  1919.  An  award  was  filed  by  said  com- 
mittee, November  1,  1919,  granting  to  the  widow  the  statutory 
compensation.  On  November  5,  1919,  notice  was  given  of  de- 
fendants' election  to  appeal  from  said  decision,  and  a  petition 
for  review,  stating  the  grounds  of  appeal,  was  filed  in  the  office 
of  the  commissioner.  On  December  15,  1919,  the  cause  came  on 
for  a  hearing  on  review  before  the  Hon.  A.  B.  Funk,  industrial 
commissioner  of  Iowa,  and  on  January  15,  1920,  his  decision 
was  entered,  reversing  the  findings  of  the  arbitration  commit- 
tee. An  appeal  was  taken  from  his  findings  to  the  district  court 
of  Wapello  County,  and  on  July  23,  1920,  the  said  court  re- 
versed the  findings  of  the  industrial  commissioner,  and  con- 
firmed the  findings  of  the  committee  of  arbitration,  and  entered 
judgment  accordingly.  From  the  judgment  and  decree  of  the 
court,  so  entered,  defendants  appeal. — Reversed. 

George  C.  Bliss  and  McNett  &  McNett,  for  appellants. 
Roberts  d'  Webber,  for  appellee. 


I 
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De  Graff,  J. — This  appeal  primarily  involves  the  right  of 
the  district  court  to  reverse  the  findings  of  fact  made  and  en- 
tered by  the  industrial  commissioner,  under  the  Iowa  Compen- 
sation Law. 

It  is  unnecessary  to  set  out  in  extenso  the  statutory  pro- 
visions governing  the  instant  case.  Sufficient  to  state  that  Sec- 
tions 2477-m29,  2477-m32,  and  2477-m33,  Code  Supplement, 
1913,  and  the  judicial  interpretations  heretofore  given  these  sec- 
tions, are  controlling.  The  purpose,  intent,  and  scheme  of  work- 
men's  compensation  legislation  is  well  understood,  and  its  his- 
torical significance  has  been  frequently  expressed  in  decisions. 
The  fundamental  reason  for  the  enactment  of  this  legislation  is 
to  avoid  litigation,  lessen  the  expense  incident*  thereto,  mini- 
mize appeals,  and  afford  an  efficient  and  speedy  tribunal  to 
determine  and  award  compensation  under  the  terms  of  this  act. 

**It  was  the  purpose  of  the  legislature  to  create  a  tribunal 
to  do  rough  justice — speedy,  summary,  informal,  untechnical. 
With  this  scheme  of  the  legislature  we  must  not  interfere ;  for, 
if  we  trench  in  the  slightest  degree  upon  the  prerogatives  of 
the  commission,  one  encroachment  will  breed  another,  until  fin- 
ally simplicity  will  give  way  to  complexity,  and  informality  to 
technicality.*'  Rhyner  v,  Htieher  Bldg.  Co.,  171  App.  Div.  56 
(156  N.  Y.  Supp.  903).  See,  also.  City  of  Milwaukee  v.  Indus- 
tridl  Commission,  160  Wis.  238. 

It  is  not  within  the  legislative  scheme  to  make  a  court  the 
reviewer  of  the  facts,  and  it  has  been  repeatedly  held  that  the 
court  is  forbidden  to  trespass  upon  the  defined  jurisdiction  of 
the  commissioner,  the  latter  being  the  sole  judge  and  the  final 
judge  of  the  facts.  No  order  or  decree  made  by  the  industrial 
commissioner  under  our  law  shall  be  set  aside  by  the  court, 
except  in  the  following  cases:  (1)  That  the  industrial  commis- 
sioner acted  without  or  in  excess  of  his  powers;  (2)  that  the 
order  or  decree  was  procured  by  fraud;  (3)  that  the  facts  found 
by  the  industrial  commissioner  do  not-  support  the  order  or  de- 
cree; (4)  that  there  is  not  sufficient  competent  evidence  in  the 
record  to  warrant  the  industrial  commissioner  in  making  the 
order  or  decree  complained  of.  It  is  further  provided  that  the 
findings  of  fact  made  by  the  industrial  commissioner  within  his 
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power  shall,  in  the  absence  of  fraud,  be  conclusive.     Section 
17,  Chapter  270,  Acts  of  the  Thirty-seventh  General  Assembly. 

Upon  the  reading  of  the  entire  record  in  this  case,  we  have 
no  hesitation  in  saying  that  no  jurisdictional  fact  is  involved; 
no  fraud,  actual  or  constructive,  is  established;  and  the  facts 
found  by  the  industrial  commissioner  are  sufficient  to  sustain 
his  order  or  decree. 

In  Bish  V,  Iowa  Portland  Cement  Co.,  186  Iowa  443,  we 
said : 

*  *  The  finding  of  the  commissioner  upon  questions  of  fact  is 
made  conclusive  and  binding  upon  the  court  by  the  statute ;  but, 
if  the  facts  found  do  not  support  the  order,  or  if  there  is  not 
sufficient  competent  evidence  in  the  record  to  warrant  the  indus- 
trial commissioner  in  making  same,  such  order  may  be  set  aside 
by  the  court." 

Therefore,  as  to  disputed  facts  which  do  not  go  to  the  juris- 
diction, a  court  is  bound  by  the  finding  of  the  commissioner. 
Bidwell  Coal  Co.  v.  Davidson,  187  Iowa  809;  Pierce  v.  Bekins 
Van  &  Storage  Co.,  185  Iowa  1346 ;  Pace  v,  Appanoose  County, 
184  Iowa  498. 

Such  findings  stand  upon  the  same  footing  as  the  finding 
of  a  judge  or  the  verdict  of  a  jury.  It  is  not  to  be  set  aside 
if  there  is  any  evidence  upon  which  it  can  rest.  In  re  Pigeon* s 
Case,  216  Mass.  51.  In  the  absence  of  fraud,  an  appellate  court 
is  not  at  liberty  to  interfere,  if  the  facts  proven  are  capable  of 
sustaining  the  inferences  of  fact  drawn  from  them.  Papinaw 
V.  Grand  Trunk  B.  Co.,  189  Mich.  441. 

If  the  evidence  in  the  case  supports  the  finding  of  fact,  it 
may  not  be  said  that  the  commissioner  acted  without  or  in  excess 
of  his  powers,  even  though  a  court,  if  trying  the  fact  in  the  first 
instance,  might  reach  a  different  conclusion.  Milwaukee  C.  & 
G.  Co.  V.  Industrial  Commission,  160  Wis.  247.  See,  also,  In 
re  Burns'  Case,  218  Mass.  8;  In  re  Doherty's  Case,  222  Mass.  98. 

In  the  light  of  these  holdings,  we  conclude  that,  as  to  mat- 
ters of  fact,  the  industrial  commissioner  is  the  sole,  final,  and 
exclusive  judge.  In  the  instant  case,  the  one  ultimate  fact  pre- 
sented by  the  record  is  a  medical  fact,  and  involves  the  question 
whether  the  electrical  shock  received  by  the  decedent  was  the 
proximate  cause,  or  materially  contributed  to  the  death  of  Chas. 
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A.  Flint.  Under  the  statute,  the  district  court  was  precluded 
from  overruling  the  finding  made  by  the  industrial  commissioner 
as  to  this  ultimate  fact.  There  was  no  question  of  jurisdiction 
or  other  question  within  the  purview  of  the  statute  presented  to 
the  district  court  that  found  any  substantial  support  in  the  rec- 
ord. The  jurisdiction  and  authority  of  the  industrial  commissioner 
to  review  the  award  made  by  the  arbitration  committee  is  ex- 
pressly created  by  the  statute.  It  is  admitted  that  the  relation 
of  employer  and  employee  existed  between  the  parties,  and  that 
an  injury  was  received  by  the  employee  in  the  course  of  and 
growing  out  of  his  employment.  The  fact  question  in  dispute 
was  whether  his  death  was  caused  or  materially  contributed  to 
by  said  injury,  or  whether  his  death  was  caused  by  organic 
heart  trouble  with  which  it  is  conceded  the  decedent  was  af- 
flicted for  a  considerable  time  prior  to  the  injury,  and  which 
afi^ction  was  assigned  by  his  own  physician  as  the  cause  of  his 
death. 

The  authority  of  the  industrial  commissioner  in  matters 
coming,  within  his  jurisdiction  necessarily  involves  the  right 
to  decide  all  questions  properly  arising  out  of  the  controversy 
before  him.  The  cause  of  the  death  is  one  of  these  questions. 
We  cannot  say,  upon  the  record  before  us,  that  the  finding  of 
the  commissioner  on  this  question  is  against  the  undisputed  evi- 
dence and  proper  inferences  to  be  drawn  therefrom.  See  Amer- 
ican Bridge  Co.  v.  Funk,  187  Iowa  397. 

The  district  court  manifestly  erred  in  acting  in  excess  of 
its  statutory  power  in  making  a  new  finding  of  facts,  warrant- 
ing compensation  and  inconsistent  with  the  finding  of  the  in- 
*  dustrial  commissioner.  As  has  been  pointed  out,  the  findings  of 
fact  made  by  the  industrial  commissioner,  within  his  powers, 
shall,  in  the  absence  of  fraud,  be  conclusive.  The  claim  of  fraud 
is  but  an  unwarranted  insinuation,  and  is  not  supported  by  a 
scintilla  of  evidence. 

True,  the  industrial  commissioner  announced  in  his  de- 
cision a  rule  of  evidence  in  relation  to  the  burden  of  proof  that 
finds  no  application  whatsoever  in  civil  cases.  In  the  decision 
of  this  case  by  the  industrial  commissioner,  he  stated  a  rule: 
to  wit,  that  it  must  be  shown  that  the  death  of  this  workman 
at  the  time  it  occurred  must  have  been  and  actually  was  due 
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to  the  injury  in  question,  beyond  all  reasonable  doubt.  This, 
however,  cannot  be  construed  as  fraud,  nor  as  a  matter  involv- 
ing his  jurisdiction.  The  burden  of  proof  rests  upon  the  plain- 
tiff in  a  compensation  action  to  establish  his  case  by  a  pre- 
ponderance of  the  evidence.  This  is  a  basic  principle  of  our 
common  law,  and  adopted  by  every  compensation  tribunal  and 
every  court  in  the  land.  It  is  also  incumbent  upon  the  plaintiff 
to  establish  by  the  same  rule  the  proximate  causal  connection 
between  the  injury  received  and  the  death.  Compensation, 
therefore,  cannot  be  awarded  upon  a  state  of  facts  which  is 
equally  as  consistent  with  no  right  to  compensation  as  it  is  with 
such  right. 

In  conclusion,  if  the  district  court  found  that  the  industrial 
commissioner  applied  an  incorrect  and  unreasonable  rule  of 
law  to  the  evidence  in  relation  to  the  burden  of  proof,  the  only 
remedy  provided  by  the  statute  is  to  recommit  the  controversy 
to  the  commissioner,  with  instructions  to  proceed  under  the 
correct  rule  of  law.  The  court  was  not  warranted  in  making  a 
new  finding  of  facts.  The  statute  does  not  authorize  a  court  to 
make  a  new  finding,  inconsistent  with  the  findings  of  the  indus- 
trial commissioner;  but,  on  the  contrary,  it  does  make  the 
industrial  commissioner  the  sole  and  final  judge  of  the  facts; 
and,  unless  his  order  or  decree  comes  within  one  or  more  of  the 
four  exceptions  noted,  the  court  is  without  jurisdiction  to 
interfere.  To  hold  contrariwise  would  nullify  the  obvious  in- 
tendment of  the  legislature,  would  open  a  legal  door  to  the 
courts  of  this  state  to  review  questions  intended  to  be  final 
when  passed  upon  by  the  duly  constituted  authorities  under 
this  act,  and  destroy  the  very  scheme  which  the  legislature  has 
created  for  the  awarding  of  workmen 's  compensation  under  the 
terms  of  the  act.  Through  such  an  interpretation,  simplicity 
would  give  way  to  complexity,  and  multitudinous  litigation 
would  arise,  contrary  to  the  very  intent  of  the  statute.  Where- 
fore, the  judgment  of  the  district  court  is  reversed,  and  cause 
remanded,  with  direction  to  recommit  to  the  commissioner,  with 
instnictions  to  proceed  under  the  correct  rule  as  to  burden  of 
proof,  as  herein  defined. — Bever^sed  and  remanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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S.  E.  Gates,  Appellant,  v.  F.  T.  Ives  et  al.,  Appellees. 

EXECUTION:     Sale — Bedemptlon — ^Necessity  for  Actual  Deposit.     Ro- 

1  demption  from  mortgage  foreclosure  sale  may  not  be  had,  in  the 
absence  of  an  actual  deposit  of  the  full  amount  of  money  necessary 
to  effect  redemption. 

EXECUTION:     Sale — ^Redemption — Nonowner.     Application  to  redeem 

2  as  owner  necessarily  must  be  denied  when,  on  the  record,  it  appears 
that  the  applicant  holds  a  deed  from  one  who,  when  he  assumed 
to  convey,  had  no  interest  in  the  property. 

EXECUTION:     Sale— Bedemptlon — ^Necessary  Affldavlt  by  Lien  Holder. 

3  Kedemption  by  a  lien  holder  may  not  be  effected  without  an  affidavit 
reciting  the  nature  of  his  lien,  amount  due  thereon,  and  the  amount 
he  is  w^illing  to  credit  thereon,  as  required  by  Sec.  4056,  Code,  1897. 

Appeal  from  Louisa  District  Court. — Oscar  Hale,  Judge. 

June  25,  1921. 

Action  in  equity,  in  which  plaintiff  seeks  to  redeem  land 
under  execution  sale.  Plaintiff  also  asked  an  injunction  to  re- 
strain the  sheriff  and  the  administratrix  from  proceeding  with 
the  sale  under  the  levy  on  the  equity  of  redemption.  A  tem- 
porary injunction  was  granted.  After  a  full  trial,  the  trial 
court  found  for  the  defendants,  dismissed  plaintiff's  petition, 
and  dissolved  the  temporary  writ.  The  plaintiff  appeals. — 
Affirmed. 

Seerley  &  Clark,  for  appellant. 

H.  O.  Weaver  and  Arthur  Sprvnger,  for  appellees. 

Preston,  J. — The  action  is  to  redeem  from  the  sale  of  200 
acres  of  land.  The  only  parties  named  as  defendants  in  the 
original  petition  are  those  stated  in  the  caption. 

Some  dates,  which  seem  to  be  material,  may  be  helpful  in 
understanding  the  case,  and  will  be  first  stated.  One  Henry 
Braue,  while  the  owner  of  the  land  in  controversy,  had  executed 
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to  one  J.  N.  Button  a  first  mortgage  thereon.  Later,  Braue  con- 
veyed the  land  to  C.  T.  Wagler,  who,  on  August  28,  1916, 
executed  to  Braue  a  second  mortgage  on  the  land  for  $4,500, 
due  in  10  years.  Subsequently,  and  on  April  1,  1918,  the  ad- 
ministratrix of  the  estate  of  J.  N.  Button  brought  a  foreclosure 
suit,  making  Henry  Braue,  the  then  holder  of  the  $4,500  mort- 
gage, a  party,  who  appeared  in  the  action.  Becree  of  fore- 
closure was  entered,  April  17,  1918.  The  judgment  ran  against 
C.  T.  Wagler,  the  then  owner  of  the  land,  and,  as  we  understand 
the  record,  against  Braue,  the  maker  of  the  mortgage,  as  well. 
The  property  was  sold  by  the  sheriff,  August  8,  1918,  and  A.  B. 
Button  bid  in  the  property  for  $20,000,  which  was  something 
less  than  the  full  amount  due  on  the  judgment.  After  the  fore- 
closure decree,  and  after  the  sheriff  ^s  sale  thereunder,  the  $4,500 
mortgage  before  referred  to  became  the  property  of  the  Oakville 
State  Savings  Bank.  This  was  on  Becember  26,  1918.  On 
June  16,  1919,  C.  T.  Wagler,  the  then  owner  of  the  land,  sub- 
ject to  the  sale  under  execution,  and  his  wife  executed  and  de- 
livered to  B.  T.  Wallace  a  quitclaim  deed  to  the  land,  for  the 
expressed  consideration  of  $1.00.  Wallace  signed  a  contract, 
agreeing,  in  case  he  redeemed,  to  pay  Springer  $500.  This  con- 
tract was  introduced  in  evidence  over  plaintiff  ^s  objection.  The 
terms  of  this  contract  are  not  entirely  clear,  since  it  is  not  set 
out  in  the  abstract.  Wallace  testifies,  not  as  contended  by  ap- 
pellant, that  the  deed  was  to  be  void,  but  that  the  Springer 
contract  was  to  be  void,  in  case  he  did  not  redeem.  The  arrange- 
ment between  Wagler  and  Wallace  was  that,  if  Wallace  re- 
deemed, he  would  assume  the  $4,500  mortgage;  that  he  under- 
stood he  would  have  to  pay  that  mortgage  in  case  he  redeemed, 
because  it  would  become  a  first  mortgage  after  the  first  was 
paid ;  that  Wagler  told  him  he  could  not  redeem,  and  there  was 
no  use  to  try,  but  Wagler  was  anxious  to  have  the  $4,500  mort- 
gage paid ;  that  he,  Wallace,  was  not  sure  that  he  could  redeem, 
but  thought  he  could;  that  he  did  take  a  purchaser.  Hall,  who 
thought  the  land  was  worth  $180  an  acre,  and  was  willing  to 
buy  the  land,  and  would  have  bought  the  land,  but  for  the  Gates 
deed,  which  will  be  referred  to  later;  that  Hall  said  that  the 
title  seemed  to  be  tied  up  somehow  by  the  Gates  deed.  Wallace 
further  testified  that  he  had  made  arrangements  for  the  money 


June,  1921  ]  Gates  v.  Ives.  853 

to  redeem,  and  he  had  a  chance  to  sell  it,  and  found  the  Gates 
deed  on  record,  and  Hall  would  not  have  anything  to  do  with  it 
until  the  title  was  cleared  up. 

Hall  testifies  that  he  went  with  Wallace  to  Wagler  in  re- 
gard to  the  Wallace  deed  and  the  redemption;  that  he  went 
with  Wallace  to  look  at  the  farm,  and  told  Wallace  he  would 
buy  it  if  he  could  get  a  good  title;  that  he  went  to  Springer, 
and,  after  an  examination  of  the  records,  found  the  Gates  deed. 

Some  five  weeks  after  the  deed  from  Wagler  to  Wallace, — 
to  be  exact,  July  24,  1919, — ^Wagler  and  wife  executed  to  plain- 
tiff. Gates,  a  quitclaim  deed  to  the  land.  Appellees  contend 
that,  at  that  time,  the  Waglers  had  nothing  to  convey,  and  that 
they  had  no  title  or  interest  whatever  in  or  to  the  land.  We  do 
not  understand  appellant  to  dispute  this  proposition,  if  the 
Wallace  deed  is  valid.  Their  contention  is  that  the  Wallace 
deed  was  void  because,  under  the  agreement  between  Wagler 
and  Wallace,  Wallace  did  not  redeem.  The  consideration  for  the 
deed  to  Gates  was  $10,  but  he  testified  that  he  told  Wagler,  when 
the  Gates  deed  was  executed,  that,  if  he  could  give  him  the  deed, 
they  would  sell  the  land,  and,  as  far  as  it  went,  it  was  to  be  ap- 
plied on  the  $4,500  debt;  that  he  did  not  say  he  would  cancel 
the  whole  debt,  but  as  far  as  it  went;  that  he  held  the  deed 
under  these  conditions ;  that  he  took  it  in  his  name  for  the  Oak- 
ville  bank,  of  which  he  was  president;  that  the  certain  condi- 
tions mentioned  were  that,  if  Mr.  Wagler  would  pay  off  this 
note,  witness  would  give  him  a  deed  for  it;  that  **that  is  the 
same  thing  I  wanted ; '  *  that  Wagler  told  him  about  the  Wallace 
deed.  Gates  at  first  sought  to  redeem  as  the  title  holder,  and  on 
the  theory  that  the  Wallace  deed  was  void;  and  later,  Gates 
seemed  to  have  changed  his  position  somewhat,  and  claims  the 
right  to  redeem  as  a  junior  lien  holder. 

On  August  6,  1919,  Gates  attempted  to  redeem  the  land 
from  the  execution  sale,  and  tendered  and  paid  to  Ives,  clerk 
of  the  district  court,  $21,100.50,  as  the  amount  necessary  to  re- 
deem the  land,  and  claims  that  this  is  the  amount  given  him 
by  the  clerk,  who  says  he  did  not  know  of  taxes  paid  after  the 
sale.  Appellees  contend  the  amount  paid  was  not  sufficient,  by 
about  $2,400;  and  in  his  pleadings  appellant  offered  to  pay 
whatever  amount  should  be  found  due.    This  matter  as  to  the 
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amount  of  the  tender  will  be  referred  to  later.     The  clerk  re- 
fused to  permit  redemption,  on  the  ground,  as  we  understand 
it,  that  plaintiff,  not  being  the  owner  because  of  the  Wallace 
deed,  was  not  entitled  to  redeem.    On  June  24,  1919,  the  ad- 
ministratrix issued  a  general  execution  for  the  balance  on  the 
foreclosure  judgment,  and  levied  upon  the  equity  of  redemption 
of  C.  T.  Wagler,  a  party  defendant  in  the  original  suit,  against 
whom  the  original  judgment  ran;  and  the  sheriff  was  proceed- 
ing to  sell  said  equity,  to  satisfy  the  balance  of  the  judgment. 
In  the  original  petition,  plaintiff  alleged,  among  other  things, 
that  he  is  the  owner  in  fee  simple  absolute  of  the  land  in  ques- 
tion ;  recites  the  proceedings  had  under  the  sale,  and  his  attempt  . 
to  redeem,  and  the  deposit  of  the  money  with  the  clerk,  and 
that  he  was  then  and  has  been  ever  since,  and  now  is,  ready, 
able,  and  willing  to  pay  the  amount  necessary  to  redeem.    To 
the  petition  is  attached  an  affidavit  by  plaintiff,  sworn  to  by 
him  on  August  6,  1919,  purporting  to  be  an  affidavit  required 
by  Section  4057  of  the  Code.    The  affidavit  states,  in  substance, 
that  Gates  is  the  owner  and  title  holder  of  the  land,  and  as  such 
is  entitled  to  make  redemption  from  the  execution  sale ;  that  the 
clerk  refuses  to  allow  him  to  redeem,  on  the  ground  that  one 
Wallace  has  the  superior  right  to  redeem,  and  that  whatever 
right  Gates  has  is  inferior  to  said  Wallace 's  right.    The  affidavit 
further  states  that,  whatever  the  claim  of  said  Wallace  is,  the 
same  is  entirely  without  merit,  and  that  affiant  is  the  one  and 
the  only  one  entitled  to  redeem  at  this  time  from  said  sale ;  that 
he  therefore  deposits  with  the  clerk  the  amount  necessary  to 
redeem,  and  demands  a  certificate  of  redemption  and  the  sum- 
mary denial  of  any  or  all  right  in  the  said  Wallace  or  any  other 
person. 

Though  the  petition  recites  that  the  suit  is  brought  under 
Section  4057,  there  was  no  time  prescribed  by  the  court,  as 
therein  provided,  for  hearing,  and  the  action  was  brought  as 
an  action  in  equity.  It  will  be  noticed  by  the  foregoing  that 
plaintiff's  claim  was  that  he  was  the  title  holder,  and  the  only 
person  entitled  to  redeem,  and  that  his  claimed  right  was  based 
upon  the  deed  from  Wagler  to  him.  There  is  no  suggestion  in 
the  affidavit  or  petition  in  regard  to  the  $4,500  mortgage,  or 
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that  it  was  on  behalf  of  the  bank,  or  that  redemption  was  sought 
because  of  the  $4,500  mortgage  as  a  junior  lien. 

The  administratrix,  answering,  denied  that  plaintiff  was 
the  owner  in  fee  of  any  of  the  land;  denies  that  plaintiff  has 
any  right,  title,  or  interest  whatever  thereto;  admits  the  fore- 
closure proceedings  and  the  sale  thereunder;  admits  that,  on 
August  6,  1919,  plaintiff  tendered  to  Ives  the  amount  stated  for 
the  redemption  of  said  land,  and  that  Ives  refused  to  allow 
plaintiff  to  redeem.    She  denies  that  said  sum  was  the  amount 
necessary  to  redeem  from  said  sale,  but  avers  that,  as  shown 
by  the  pleadings  and  proceedings  in  the  foreclosure  suit,  A.  B. 
Button,  the  foreclosure  purchaser,  was  compelled  to  advance 
to  the  receiver  appointed  by  the  court  in  said  suit  the  sum  of 
$2,400,  for  the  payment  of  taxes  on  said  real  estate  and  for  the 
redemption  of  the  same  from  tax  sale ;  and  that  the  amount  ten- 
dered by  plaintiff  did  not  include  the  reimbursement  of  said 
A.  B.  Dutton  for  the  amount  paid  for  taxes  or  for  interest  on 
said  amount;  and  that,  therefore,  the  amount  tendered  was 
wholly  inadequate.     She  further  shows  the  ownership  of  the 
land  in  Wagler  at  the  time  of  the  foreclosure,  and  that  they 
were  the  owners  of  the  land,  having  purchased  it  from  Braue, 
and  that  they  were  party  defendants  to  the  foreclosure.     She 
then  recites  the  execution  of  the  deed  to  Wallace,  and  says  that, 
by  reason  thereof,  said  Wallace  became  entitled  to  redeem,  and 
that  the  Waglers  had  no  further  interest  in  the  real  estate,  and 
no  right  of  redemption  therein.    She  then  recites  the  pretended 
interest  of  plaintiff  by  virtue  of  his  later  deed;  that  plaintiff 
had  no  interest  in  the  land,  and  no  right  or  authority  to  make 
redemption;  that,  on  August  6th,  Wallace  was  the  only  person 
who  could  make  redemption,  and  that  his  right  expired  on  Au- 
gust  8th,  without  making  redemption;  that,  by  reason  of  the 
premises,  she  is  entitled  to  a  sheriff's  deed.     Up  to  this  time, 
the  only  parties  named  as  defendants  are  those  named  in  the 
caption. 

On  August  15,  1919,  plaintiff  amended  his  petition,  stating 
that  he  makes  the  National  State  Bank  of  Burlington  a  party 
hereto,  and  avers  that  it  has  a  lien  upon  the  real  estate  for 
$22,000;  that  said  lien  is  by  way  of  a  mortgage,  and  is  a  first 
lien  after  the  payment  of  the  amount  necessary  to  redeem  from 
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the  defendant  Button,  administratrix.  In  the  same  pleading, 
the  Oakville  bank  was  made  a  party,  and  the  petition  avers  that 
its  interest  in  the  real  estate  is  by  reason  of  a  mortgage  given 
by  the  Waglers  to  Braue,  which  was  assigned  to  said  bank; 
avers  that  its  claims  are  junior  and  inferior  to  the  claims  of 
the  Burlington  bank;  and  makes  the  Oakville  bank  a  party,  in 
order  that  its  rights  may  be  adjudicated.  The  same  pleading 
recited  that  it  made  Wallace  and  Wagler  and  wife  parties, 
alleging  that  Wallace  claims  to  have  some  rights  in  the  real 
estate  superior  to  plaintiff,  but  avers  that  the  said  claim  is  with- 
out merit,  and  that  Wallace  has  no  interest  in  the  property,  and 
prays  a  decree  accordingly;  avers  that  the  Waglers  are  inter- 
ested in  the  controversy  by  reason  of  their  having  a  mortgage 
upon  the  real  estate  to  Braue,  which  is  still  unsatisfied.  The 
Burlington  and  Oakville  banks  appeared  and  answered,  admit- 
ting the  allegations  in  said  amendment,  and  an  amendment  filed, 
September  26,  1919,  as  to  them.  But  no  notice  was  served  upon, 
and  there  was  no  appearance  for,  Wallace  or  the  Waglers.  A. 
B.  Button,  the  holder  of  the  certificate,  is  not  made  a  party,  nor 
is  Braue. 

For  reply  to  Paragraph  3  of  the  answer,  in  regard  to  the 
amount  necessary  to  redeem,  plaintiff  alleged : 

*  *  Plaintiff  shows  that  he  was  advised  by  defendant  Ives  that 
the  amount  of  $21,100.50  was  the  amount  required  for  redemp- 
tion, and  that  was  the  amount  deposited  with  the  clerk,  upon 
his  statement  to  that  effect ;  that  the  plaintiff  has  no  knowledge, 
information,  or  belief  as  to  any  further  sum  that  may  be  neces- 
sary to  redeem,  but,  as  stated  in  his  petition,  he  has  been  at 
all  times  ready  and  willing,  and  now  is,  and  tenders  into  court, 
any  additional  amount  necessary  to  make  the  redemption." 

The  reply  also  denies  all  allegations  of  Paragraph  4,  except 
that  it  admits  that  the  Waglers  were  the  owners  of  the  real 
estate,  and  states  further  that  any  deed  which  may  have  been 
made  from  the  Waglers  to  Wallace  was  void  and  without  con- 
sideration. 

We  have  set  out  the  reply  to  Paragraph  3  fully,  and  as  it 
is  stated,  to  show  that  the  plaintiff  does  not  deny,  even  upon 
information  and  belief,  the  defendants'  allegation  that  the 
amount  deposited  was  insufficient.    While  that  fact  is  not  ex- 
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pressly  admitted,  it  seems  to  us  that  it  does  inferentially  admit 
that  the  amount  was  insuflBcient,  by  offering  to  pay  any  further 
sum  that  may  be  found  necessary. 

Thereafter,  plaintiff,  on  September  26,  1919,  filed  a  further 
amendment  to  the  petition,  and*  says  that,  as  averred  in  the 
petition,  he  holds  the  fee-simple  title  to  the  real  estate;  and 
that  a  deed  was  made  to  him  from  the  Waglers,  as  before  set 
out.  He  further  alleges  the  matter  of  the  execution  of  the 
$4,500  note  and  mortgage;  the  purchase  thereof  by  the  Oak- 
ville  bank,  and  that  it  has  ever  since  been  the  owner  thereof; 
that  plaintiff  is  the  president  of  said  bank;  and  that,  as  such, 
and  for  the  benefit  of  the  bank  and  the  second  mortgagees  of 
said  property  (the  first  mortgage  being  the  Button  mortgage), 
he  secured  the  deed  to  himself,  but  for  the  benefit  of  the  bank ; 
that,  as  president  of  said  bank,  and  representing  the  bank,  he 
agreed  with  Walger  that  the  said  note  and  mortgage  for  $4,500 
would  be  taken  care  of  by  the  conveyance  to  Gates,  and  that,  if 
plaintiff,  as  representing  the  bank,  should  succeed  in  making 
the  redemption,  the  consideration  for  the  transfer  of  the  prop- 
erty should  be,  and  was,  the  said  note  and  mortgage,  in  addition 
to  the  $10  in  cash.  The  evidence  in  regard  to  this  allegation 
has  been  before  set  out.  This  is  the  first  time  in  the  record  that 
the  pleadings  refer  to  the  claim  that  plaintiff  was  acting  for 
the  bank  in  regard  to  its  $4,500  mortgage,  which  plaintiff  al- 
leges was  still  junior  to  the  Burlington  bank 's  $22,000  mortgage, 
and  it  is  the  first  time  there  was  any  claim  made  that  plaintiff, 
either  for  himself  or  his  bank,  was  seeking  to  redeem  as  a  junior 
lien  holder.  The  plaintiff's  aflSdavit  does  not  refer  to  any  lien, 
nor  state  the  nature  of  it  as  a  lien. 

1.  We  have  set  out  the  record  so  fully  that  it  will  be  un- 
necessary to  discuss  the  two  or  three  points  at  any  considerable 
length.  We  think  the  record  shows,  as  before  indicated,  that 
1  ExBouTioH-  plaintiff  did  not  tender  a  sufficient  amount  to 
sale;  redemp-       effect  redemption.     We  said,  in  Iowa  L,  &  T, 

tion :  iiec6BAit^  lor  ^  ' 

actual  deposit.  (Jq^  ^  Kunsch,  156  lowa  91,  94,  that  the  statute 
contemplates,  not  merely  a  tender  and  offer  to  pay,  which  might 
be  sufficient  in  an  action  in  equity,  but  an  actual  deposit  of  the 
amount  necessary  to  make  redemption.  If  it  be  true,  as  con- 
tended by  defendants,  and  as  we  read  the  record,  that  A.  B. 
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Button,  the  purchaser  and  certificate  holder,  was  entitled  to 
$2,400  more  than  the  amount  deposited  by  plaintiflP,  it  would 
seem  that  plaintiff  ought  not  to  be  permitted  to  redeem  for  such 
smaller  amount,  and  that,  too,  when  A.  B.  Button  is  not  a 
party  to  this  suit.  It  is  possible  that  his  not  being  a  party 
is  the  reason  for  not  going  into  that  matter  more  fully  in  the 
evidence.  It  is  suggested  by  appellant  that  this  deficiency  can 
be  made  up  when  the  receivership  is  closed  up.  But  there  is 
no  showing  in  the  record  that  the  receiver  has  or  will  have  any 
funds.  It  would  seem  that  the  holding  in  the  Kunsch  case, 
supra,  is  conclusive  on  the  proposition  that  plaintiff  must  ac- 
tually deposit  the  requisite  amount,  and  not  merely  tender  it 
in  his  pleadings.  It  was  also  said  in  the  Kunsch  case,  quoting 
from  Hawkeye  Ins.  Co.  v.  Maxwell,  119  Iowa  672,  that  it  was 
not  very  material  whether  the  proceeding  was  under  Section 
4057  or  an  action  in  equity;  and  further,  that,  under  Section 
4057,  the  plaintiff  must  proceed  in  accordance  with  the  pro- 
visions of  that  statute,  and  not  otherwise. 

2.  It  would  seem  that  the  deed  to  Wallace,  if  valid,  di- 
vested the  Waglers  of  any  title  in  the  property,  and  of  any 
right  to  redeem ;  also,  that  the  Waglers  had  no  interest  to  convey 

to  the  plaintiff  by  their  deed  to  him.    This  seems 
'  sale:   redemp-      to  be  couccdcd  by   appellant,   inferentially   at 

least.  His  contention  is  that  the  Wallace  deed 
was  void.  We  have  already  referred  to  the  evidence  showing 
that  such  is  not  the  case.  Furthermore,  Wallace  is  not  a  party 
to  this  action,  and  any  decree  to  that  effect  would  not  be  binding 
upon  him.  His  deed  imports  a  consideration,  and  this  is  in  addi- 
tion to  the  showing  made  as  to  what  the  consideration  was.  Wal- 
lace, then,  had  the  right  to  redeem  up  to  the  last  moment  of  the 
year  for  redemption.  He  alone,  as  title  holder,  had  such  right. 
The  petition  herein  was  filed  and  the  action  brought  on  August 
7,  1919,  while  Wallace  still  had  the  right  to  redeem.  After  the 
year  was  up,  there  would  be  no  chance  for  plaintiff  to  redeem 
as  title  holder.  Appellant  seems  to  have  been  undecided  or  un- 
certain as  to  what  position  to  take.  As  said,  he  at  first  relied 
upon  his  right  to  redeem  because  of  the  deed  to  him,  and  because 
he  was  the  title  holder.  The  only  cases  and  statutes  cited  by 
appellant  in  the  original  argument  are  one  as  to  the  method  of 
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computing  the  time  for  the  year's  redemption,  which  we  do  not 
understand  appellees  to  controvert,  and  two  cases  to  the  effect 
that  the  vendee  of  an  execution  defendant  may  redeem.  We  do 
not  understand  appellees  to  controvert  this  proposition,  because 
they  are  contending  that  Wallace,  as  vendee  of  the  Waglers, 
would  have  the  right  to  redeem,  and  that  he  is  the  only  one.  The 
statutes  cited  are  Code  Sections  4044,  4045,  and  4289,  which  have 
reference  to  the  right  of  the  debtor  to  redeem  at  any  time  within 
one  year  from  the  date  of  sale.  Section  4045  also  provides  that 
the  debtor  ^rill,  in  the  meantime,  be  entitled  to  the  possession  of 
the  property.  Code  Section  4050  is  also  cited  by  appellant,  and 
it  provides  that : 

**The  terms  of  redemption,  when  made  by  a  creditor,  in  all 
cases  shall  be  the  reimbursement  of  the  amount  bid  or  paid  by  the 
holder  of  the  certificate,  including  all  costs,  with  interest  the 
same  as  the  lien  redeemed  from  bears  on  the  amount  of  such  bid 
or  payment,  from  the  time  thereof,  but  where  a  mortgagee  whose 
claim  is  not  yet  due  is  the  person  from  whom  the  redemption  is 
thus  to  be  made,  he  shall  receive  on  such  mortgage  only  the 
amount  of  the  principal  thereby  secured,  with  unpaid  interest 
thereon  to  the  time  of  such  redemption." 

Code  Section  4051  provides  for  redemption  by  the  title 
holder — that : 

*  *  The  terms  of  redemption  •  •  •  shall  be  the  payment 
into  the  clerk's  office  of  the  amount  of  the  certificate,  and  all 
sums  paid  by  the  holder  thereof  in  effecting  redemption,  added 
to  the  amount  of  his  own  lien,  or  the  amount  he  has  credited 
thereon,  if  less  than  the  whole,  with  interest  at  contract  rate  on 
the  certificate  of  sale  from  its  date,  and  upon  sums  so  paid  by 
way  of  redemption  from  date  of  payment,  and  upon  the  amount 
credited  on  his  own  judgment  from  the  time  of  said  credit,  in 
each  case  including  costs." 

There  is  a  slight  amendment  to  this  statute,  which  does  not 
affect  any  question  here. 

As  said,  appellant  contends  that  the  Wallace  deed  was  void, 
and  upon  this  assumption  he  bases  the  argument  that  Wagler 
had  the  right  to  redeem,  and  that,  this  being  so,  he  could,  by  deed, 
give  this  right  to  Gates.    This  might  be  so  if  the  Wallace  deed 
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was  void ;  otherwise,  Wallace,  and  not  plaintiff,  would  be  entitled 
to  redeem  as  the  title  holder. 

3.  It  seems  to  us  that  appellant  has  shifted  his  position 
and  seeks  also  to  redeem  as  a  lien  holder  on  behalf  of  the  Oak- 
ville  bank,  which  mortgage  or  lien  of  the  Oakville  bank  was 

acquired  after  the  foreclosure.    From  plaintiff's 

3.  Execution:  i      j.  .1.       i^  i     mi  ^^  •      j 

sale:  redemp-  pleadings,  the  OakviUe  mortgage  so  acquired 
affldavit^^^UMi    was  subscquent,  not  only  to  the  Button  mort- 

gage,  but  to  the  mortgage  of  the  Burlington 
bank.  Code  Section  4045  provides  that,  for  the  first  six  months 
after  the  day  of  sale,  the  right  of  redemption  in  the  debtor  is 
exclusive.  Code  Section  4046  provides  for  redemption  by  cred- 
itors, that: 

**If  no  redemption  is  made  by  the  debtor,  as  above  pro- 
vided, thereafter,  and  at  any  time  within  nine  months  from  the 
day  of  sale,  said  redemption  may  be  made  by  a  mortgagee  * 
*  *  or  by  any  creditor  whose  claim  becomes  a  lien  prior  to  the 
expiration  of  the  time  allowed  for  such  redemption ;     •     •    *  " 

Code  Section  4052  provides  for  redemption  by  one  creditor 
from  another;  and  Code  Section  4053  provides  that: 

**  After  the  expiration  of  nine  months  from  the  day  of  sale, 
creditors  can  no  longer  redeem  from  each  other,  except  as  here- 
inafter provided.'' 

Furthermore,  we  think  that  appellant,  seeking  to  redeem 
as  a  lien  holder,  did  not  comply  with  Code  Sections  4056  and 
4057.    Section  4056  provides  that: 

**The  mode  of  redemption  by  a  lien  holder  shall  be  by 
paying  into  the  clerk's  oflSce  the  amount  necessary  to  effect  the 
same,  computed  as  above  provided,  and  filing  therein  his  af- 
fidavit, or  that  of  his  agent  or  attorney,  stating  as  nearly  as 
practicable  the  nature  of  his  lien  and  the  amount  still  due  and 
unpaid  thereon.  If  he  is  unwilling  to  hold  the  property  and 
credit  the  debtor  thereon  the  full  amount  of  his  lien,  he  must 
state  the  utmost  amount  he  is  willing  to  credit  him  with." 

Section  4057  provides,  in  part,  that: 

**In  case  any  question  arises  as  to  the  right  to  redeem,  or 
the  amount  of  any  lien,  the  person  claiming  such  right  may 
deposit  the  necessary  amount  therefor  with  the  clerk,  accom- 
panied with  the  affidavit  above  required,  and  also  stating  therein 
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the  nature  of  such  question  or  objection,  which  question  or 
objection  shall  be  submitted  to  the  court  or  a  judge  thereof  as 
soon  as  practicable  thereafter,  upon  such  notice  as  it  or  he 
shall  prescribe." 

No  such  affidavit  was  filed.  The  substance  of  it  has  been 
before  set  out,  and  it  does  not  refer  at  all  to  the  $4,500  mortgage 
or  to  any  claim  to  redeem  thereunder. 

There  may  be  other  sections  of  the  statute  having  a  bear- 
ing, but  they  are  not  cited  by  either  side.  Some  of  these  sec- 
tions were  discussed  in  Burns  v.  Hanhy,  184  Iowa  727,  732, 
wherein  it  was  pointed  out  that  the  mode  of  redemption  of  a 
junior  lien  holder  is  set  forth  in  Sections  4049,  4050,  and  4056, 
and  the  mode  of  redemption  by  the  title  holder  is  under  Section 
4051.  In  that  case,  the  plaintiff,  as  a  junior  lien  holder,  con- 
formed to  some  of  the  provisions  of  the  statute,  but  failed  to 
conform  to  the  requirements  of  Section  4056,  in  that  she  failed 
to  file  the  affidavit  therein  required.  The  change  in  Section 
4056  is  pointed  out,  and  we  said  that  the  general  purpose  of  the 
change  in  the  statute  was  to  reduce  the  method  of  redemption 
to  a  more  definite  form,  and  for  that  purpose  to  require  some 
degree  of  formality,  and  a  public  record;  that  it,  in  effect, 
withdrew  sanction  from  the  tacking  of  liens  and  redemptions 
by  mere  private  transactions  of  purchase  between  lien  holders. 
It  was  further  pointed  out  that  Section  4056  not  only  requires 
an  affidavit  to  be  filed,  which  shall  set  fortli  certain  facts  for 
the  information,  both  of  the  title  holder  and  of  subsequent  re- 
demptioners,  but  requires  also  that  the  clerk  shall  enter  such  re- 
demption upon  the  sale  book.  The  opinion  states  that  the  court 
is  not  prepared  to  hold  that  the  omission  to  file  such  affidavit 
was  fatal  to  the  redemptioner,  if  it  were  made  to  appear  that 
the  requisite  facts  were  made  to  appear,  by  the  clerk  in  ap- 
propriate entries  upon  the  sale  book,  or  if  the  subsequent  re- 
demptioner had  actual  notice  of  the  attempted  redemption  by 
the  first  redemptioner,  and  the  extent  thereof.  Such  facts  were 
wanting  in  that  case,  as  they  are  in  the  instant  case. 

We  may  have  gone  into  the  matter  more  fully  than  was 
necessary.  Without  further  discussion,  we  are  of  opinion  that, 
under  the  record,  plaintiff  did  not  show  himself  entitled  to  re- 
deem, either  as  title  holder  or  as  a  junior  lien  holder.    It  follows 
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that  the  decree  of  the  district  court  must  be,  and  it  is, — Af- 
firmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 


Sarah  J.  Griffiths,  Appellee,  v.  J.  J.  Smith,  Administrator, 

Appellant. 

EXEOUTOBS  AND  ADMINISTRATORS:  Claims— Primary  Liability 
of  Husband  for  Care  of  Wife.  A  daughter  who,  not  being  a  mem- 
ber of  her  mother's  family,  renders  services  to  the  mother  during 
her  last  years  of  helplessness,  at  the  implied  request  of  the  step- 
father, may  recover  from  the  estate  of  the  latter,  even  though  the 
daughter  (1)  never  filed  any  claim  against  the  mother's  estate,  and 
(2)  received  a  conveyance  of  the  stepfather's  interest  in  the 
mother's  estate  under  an  agreement  to  pay  all  '^ indebtedness " 
against  the  mother  ^s  estate. 

Appeal  from  Wapello  District  Court. — F.  M.  Hunter,  Judge. 

June  25, 1921. 

The  defendant,  administrator  of  the  estate  of  Evan  Jones, 
deceased,  appeals  from  the  judgment  of  the  district  court  allow- 
ing a  claim  made  against  such  estate  by  the  plaintiff. — Affirmed. 

J.  J.  Smith,  for  appellant. 

Frank  T.  Roberts  and  Roberts  &  Webber,  for  appellee. 

Weaver,  J. — Evan  Jones,  deceased,  and  his  wife,  Jane, 
were  married  in  1906.  By  a  former  marriage,  the  wife  had  a 
daughter,  Sarah  J.  GriflSths,  who  was  then  of  adult  years,  with 

«  

a  family  and  separate  home  of  her  own.  Mrs.  Jones  was  a 
woman  in  frail  health,  and  died  intestate  in  January,  1914.  She 
left  a  small  estate,  consisting  of  about  30  acres  of  land.  For 
several  years  before  her  death,  sickness,  aggravated  by  a  phys- 
ical injury,  rendered  her  practically  helpless,  and  necessitated 
the  service  of  some  person  to  assist  in  caring  for  her  and  her 
household.  Her  daughter,  the  plaintiff,  living  in  the  neighbor- 
hood, concededly  performed  this  service,  and,  while  keeping  up 
her  own  home,  also  took  care  of  her  mother  and  the  work  of  the 
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house  of  her  mother  and  stepfather.  This  situation  continued 
for  several  years,  the  amount  of  service  naturally  Increasing 
with  the  increasing  debility  and  helplessness  of  the  sick  woman. 
Jones  often  sent  for  plaintiff  to  come  to  his  help,  and  would 
often  drive  her  back  and  forth  between  the  homes  in  his  carriage. 
Shortly  after  his  wife's  death,  Jones,  who  was  a  native  of  Wales, 
converted  his  property,  or  most  of  it,  into  money,  and  prepared 
to  make  an  extended  visit  to  his  native  country.  Leaving  most 
of  his  means  deposited  in  a  local  bank,  and  taking  about  $3,000 
with  him,  he  embarked  for  Wales  on  the  steamship  Lusitania, 
and,  with  the  most  of  its  ill-fated  passengers,  perished  when  that 
vessel  was  torpedoed  off  the  Irish  coast. 

Plaintiff  was  at  no  time  a  member  of  the  Evan  Jones  family, 
and  was  not  supported  by  him  or  his  wife  during  the  time  for 
which  she  claims  compensation.  She  filed  no  claim  against  the 
estate  of  her  mother,  and  makes  none  now.  Very  soon  after  an 
administrator  had  been  appointed  for  the  estate  of  Evan  Jones, 
plaintiff  filed  a  claim  for  the  services  above  mentioned,  alleging 
they  were  rendered  at  Jones's  request,  and  that  they  were  of  the 
reasonable  value  of  $1,820.  The  administrator  refused  to  allow 
the  claim,  and  filed  answer  thereto,  denying  that  the  services 
were  rendered  at  the  request  of  Evan  Jones,  and  alleged  that 
such  services  as  were  rendered  were  only  those  which  a  daughter 
would  ordinarily  and  naturally  render  to  her  sick  mother,  with- 
out expectation  of  compensation.  This  was  the  only  issue  pre- 
sented until  the  case  was  called  for  trial,  when  defendant 
amended  his  answer,  alleging  that  the  services  were  rendered 
for  the  mother,  and  that,  if  anything  was  due  therefor,  it  con- 
stituted a  charge  against  the  mother's  estate,  and  not  against 
the  estate  of  Evan  Jones;  that,  after  the  death  of  the  mother, 
Evan  Jones,  having  a  statutory  interest  in  the  land  of  which 
§he  died  seized,  conveyed  the  same  by  deed  to  the  surviving 
children  of  his  deceased  wife  (including  the  plaintiff  herein), 
and,  in  consideration  of  such  conveyance  or  relinquishment,  the 
grantees  assumed  and  agreed  to  pay  all  the  indebtedness  exist- 
ing against  her  estate. 

On  these  issues,  the  case  was  tried  to  the  court  without  a 
jury,  which  approved  and  established  the  claim.  The  defendant 
appeals. 
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Except  for  the  legal  question  sought  to  be  raised  by  the 
amendment  to  the  answer,  the  defense  is  purely  formal  and  per- 
functory. No  evidence  whatever  is  offered  in  resistance  of  the 
claim,  except  the  deed  from  Evan  Jones  to  his  wife's  children, 
relinquishing  his  claim  as  surviving  husband,  and  their  as- 
sumption of  the  *' indebtedness  against  Jane  Jones's  estate." 
There  is  no  effort  whatever  to  show  that  the  alleged  services 
were  not  performed,  or  were  not  worth  every  dollar  allowed  the 
-plaintiff  therefor.  The  mere  fact  that  plaintiff  was  the  daugh- 
ter of  Jones's  wife,  and  that  she  might  be  willing  to  care  for  her 
mother  without  making  any  claim  against  her  estate,  did  not 
relieve  Evan  Jones  of  his  natural  and  legal  duty  to  provide 
home,  care,  support,  and  nursing  for  his  sick  wife.  His  was  the 
primary  duty  to  furnish  all  the  needed  care,  support,  and  help 
which  her  condition  required;  and,  when  he  expressly  or  im- 
pliedly requested  the  plaintiff  to  meet  these  wants  and  supply 
these  needs,  the  law  imposed  upon  him  the  obligation  to  pay 
therefor.  That  he  did  solicit  and  request  such  services  has  suf- 
ficient and  convincing  support  in  the  record.  Were  Evan  Jones 
still  living,  and  resisting  payment  for  service  rendered  his  sick 
wife,  for  medical  services  rendered  her  in  her  lifetime,  for 
funeral  expenses,  and  other  items  of  that  nature,  no  lawj'er 
would  advise* him  that,  because  his  deceased  wife  left  an  estate 
from  which,  under  the  statute,  these  creditors  could  collect  their 
debts,  their  failure  to  do  so  would  be  any  defense  to  the  enforce- 
ment of  their  claims  against  him,  or  that  even  their  express 
waiver  of  any  claim  against  his  wife's  estate  would  inure  in 
any  way  to  his  benefit.  Such  claims,  though  enforcible  against 
the  wife's  estate  by  reason  of  the  statute,  are  not  an  '* indebt- 
edness," though  they  may  be  made  a  charge  upon  her  estate. 
Upon  no  principle  of  law  and  by  no  subtlety  of  reasoning  can 
the  agreement  of  the  children  of  Jane  Jones  to  assume  payment 
of  the  ** indebtedness  against  their  mother's  estate"  be  tortured 
into  a  release  of  Evan  Jones  or  of  his  estate  from  his  primary 
liability  to  pay  the  legitimate  expenses  of  his  own  household, 
or  for  the  care  and  nursing  of  his  wife,  furnished  at  his  own 
request. 

There  is  no  merit  in  the  defense  made.  It  is  suggested  that 
the  allowance  is  excessive.    It  comes  with  rather  poor  grace  for 
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the  appellant  to  make  this  claim  at  this  stage  of  the  proceed- 
ings, in  face  of  the  fact  that  not  a  word  of  testimony  was  offered 
to  show  that  the  services  were  not,  in  fact,  rendered,  or  that 
their  value  was  materially  less  than  the  estimate  put  upon  them 
by  plaintiff  or  by  her  witnesses.  This  court  cannot  undertake, 
on  its  own  motion  and  without  evidence  on  the  subject,  to  re- 
duce the  allowance.  The  proceeding  is  at  law,  and  the  findings 
of  the  trial  court  have  all  the  force  and  effect  of  a  jury  verdict. 
There  is  no  reversible  error  in  the  record,  and  the  judgment  of 
the  district  court  is — Affirmed, 

Evans,  C.  J.,  Preston  and  Dfi  Graff,  JJ.,  concur. 


H.  M.  Havner,  Appellee,  v.  J.  H.  Mh^ler,  Appellant,  et  al..  Ap- 
pellees; R.  R.  Bagley  et  al..  Interveners,  Appellants. 

PBINOIPAL  AND  AGENT:    Fraudulent  Profit  Acquired  by  Agent.    An 

agent  will  not  be  permitted  to  retain  a  profit  which  he  has  acquired 
by  being  unfaithful  to  his  principal. 

Appeal  from  Cedar  District  Court, — P.  O.  Ellison,  Judge. 

June  25, 1921. 

Plaintiff  brought  this  action  to  recover  a  fund  of  $3,550 
in  the  hands  of  defendant  bank.  The  bank  held  the  money 
under  instruction  to  pay  it  to  J.  H.  Miller,  appellant,  and  Miller 
claims  it.  Appellants  R.  R.  Bagley  and  A.  W.  McGregor  make 
conditional  claim  to  the  fund.  The  court  awarded  the  fund  to 
plaintiff,  from  which  decree  this  appeal  is  prosecuted.  Facts 
appear  in  the  opinion. — Affirmed. 

J.  C.  France,  H.  J.  Maurer,  and  C.  J,  Lynch,  for  appellants. 
C.  J,  Lynch  and  E.  E.  Reed,  for  appellees. 

Arthur,  J. — In  the  latter  part  of  May,  1919,  plaintiff,  who 
desired  to  purchase  land,  w-as  taken  by  interveners,  Bagley  and 
McGregor,  real  estate  agents,  to  Jones  and  Cedar  Counties,  to 
look  at  farms  in  the  vicinity  of  Mechanicsville.     Among  other 
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lands  shown  plaintiff  was  the  Carl  Kauffman  farm  of  355  acres. 
Kauffman  lived  in  the  state  of  Washington.  This  farm  had  been 
listed  the  previous  year  with  Bagley,  but  he  did  not  have  it 
listed  at  the  time  it  was  shown  to  Havner.  The  farm  suited 
Havner,  and  he  became  interested  in  its  purchase.  After  look- 
ing at  the  Kauffman  farm,  Bagley  and  McGregor  and  Havner 
went  to  Mechanicsville,  and  there  met  Miller.  Bagley  intro- 
duced Miller  to  Havner.  Miller  was  a  real  estate  agent,  located 
at  Mechanicsville.  The  Kauffman  farm  was  spoken  of.  Miller 
had  had  the  farm  listed  at  one  time,  but  he  did  not  have  it  at 
that  time.  The  deal  started  with  no  one  acting  as  agent  to  sell 
the  Kauffman  land.  Miller  dnd  Bagley  suggested  that  an  offer 
be  sent  by  Havner  to  Kauffman  for  the  purchase  of  the  land, 
and  stated  that  the  outside  price  on  the  farm  was  $225  per  acre. 
Havner  told  them  that  he  did  not  want  to  do  that;  that  he 
thought  it  better  to  send  someone  out  to  see  Kauffman;  that  a 
better  deal  could  be  made  by  having  someone  go  out  to  see 
Kauffman  than  by  sending  an  offer.  Havner  proposed  that  he 
would  pay  the  expenses  of  the  trip,  if  the  farm  was  not  secured, 
and  said  that,  if  it  was  purchased,  he  expected  the  seller  to  pay 
the  usual  2  per  cent  commission,  and  was  willing  that  the  agents 
have  that.  Havner  at  that  time  expressly  stated  that  he  would 
not  ** stand  for  any  price  springing.''  Bagley  and  McGregor 
and  Miller  then  had  a  talk  apart  from  Havner,  and  reported  to 
Havner  that  Miller  would  go  out  to  see  Kauffman.  Havner 
then  drew  up  a  proposed  contract,  with  the  name  of  an  em- 
ployee, W.  S.  Ellis,  as  purchaser,  on  the  basis  of  $225  per  acre, 
and  drew  his  check  for  $1,000,  and  told  them  that  whoever  went 
was  to  make  the  best  deal  he  could  with  Kauffman.  Havner 
explained  at  the  time  that  Ellis  would  have  no  interest  in  the 
deal ;  that  he  placed  his  name  in  the  proposal  simply  as  a  matter 
of  convenience.  Miller  took  the  proposed  contract  made  out  by 
Havner,  the  $1,000  check  made  by  Havner,  and  a  note  for 
$4,000  executed  by  Havner,  and  went  to  Kauffman 's  home  in 
the  state  of  Washington.  He  interviewed  Kauffman.  Miller 
wired  Havner : 

**To  my  surprise  other  parties  had  sent  telegram  to  him 
but  will  close  deal  if  get  all  cash  above  $42,000  now  on  place 
March  1st.    Make  your  own  terms.    Answer.'' 
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To  which  Havner  wired  answer: 

**Will  pay  all  cash  March  1st  above  $42,000  mortgage.  You 
are  authorized  to  change  contract  accordance  to  this  message.'' 

Also,  Havner  wired  Miller,  asking  what  commission  Kauflf- 
man  was  paying,  and  Miller  answered  that  Kauffman  was  pay- 
ing 2  per  cent;  and  that,  as  the  down  payment  was  to  be  cash, 
the  check  and  note  were  being  returned. 

Under  the  original  proposed  contract,  and  as  modijSed  by 
making  cash  down  payment,  instead  of  by  note,  the  ostensible 
purchase  price  for  which  Eauffman  was  selling  was  $75,875, 
being  $225  per  acre.  However,  at  the  same  time  these  contracts 
were  signed.  Miller  and  Eauffman  entered  into  a  contract,  fixing 
the  real  purchase  price  at  $215  per  acre,  and  2  per  cent  com- 
mission, to  be  paid  on  that  basis,  and  providing  that  Miller 
should  receive  the  excess  price  of  $10  per  acre,  in  addition  to 
2  per  cent  commission.    At  the  same  time,  Miller  wired  Bagley : 

**  Received  wire,  can  get  but  two  per  cent.  Can  you  and 
McGregor  go  three  ways?'' 

Miller  returned  to  Mechanicsville,  and  the  papers  executed 
in  Washington  were  sent  to  the  Monticello  State  Bank,  where 
Havner  was  to  make  the  down  payment  of  $5,000,  less  an  agreed 
discount  of  $200.  After  Havner  made  the  payment  at  the  bank, 
the  $1,400  commission  was  drawn  out  and  divided,  Miller,  Bag- 
ley,  and  McGregor,  after  some  dispute,  taking  shares  agreed 
upon.  Miller  concealed  from  Havner  and  Bagley  and  Mc- 
Gregor the  arrangement  whereby  he  was  to  receive  $3,550  out 
of  the  purchase  price  that  Havner  was  paying,  which  he  was  to 
receive  at  the  completion  of  the  transfer  on  March  1st. 

When  Havner,  about  March  1,  1920,  was  arranging  for  the 
completion  of  the  transfer,  he  discovered  for  the  first  time  the 
existence  of  the  secret  agreement  whereby  $3,550  of  the  pur- 
chase price  was  to  go  to  Miller.  Eauffman 's  deed  was  at  the 
Monticello  bank,  with  directions  to  deliver  upon  receipt  of  the 
full  purchase  price,  and  Eauffman  instructed  the  bank  to  pay 
Miller  the  $3,550  out  of  this  fund.  Havner  completed  the  pur- 
chase, and  brought  this  action  to  recover  the  $3,550  which  he 
claimed  to  be  unlawful  profit  about  to  go  to  Miller,  and  en- 
joined the  bank  from  paying  same  to  Miller,  whom  he  alleged 
to  be  insolvent  and  financially  irresponsible.     Plaintiff's  posi- 
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tioii  is  that  Miller  was  acting  for  him  in  undertaking  the  pur- 
chase of  the  Kauffman  farm,  and  in  going  to  interview  Kauff- 
man  to  arrange  such  purchase;  that  Miller  could  not  lawfully, 
while  negotiating  the  purchase  of  the  farm  for  plaintiff,  by 
secret  agreement  with  Kauffman  arrange  that  $10  per  acre  be 
added  to  the  price  Kauffman  was  willing  to  take  for  the  land, 
and  obtain  and  hold  the  $10  per  acre  which  was  added  to  the 
purchase  price  and  paid  by  plaintiff  in  performance  of  his  con- 
tract with  Kauffman;  and  that  he  (plaintiff)  is  entitled  to 
recover  the  excess  amount  of  $3,550  required  to  be  paid  under 
the  contract  by  the  secret  agreement  made  by  Miller  with  Kauff- 
man while  negotiating  the  purchase  of  the  Kauffman  farm. 

Defendant  Miller's  position  was  that  he  was  not  acting  as 
the  agent  of  Havner  in  purchasing  the  farm,  but  w^as,  in  fact, 
the  agent  for  Kauffman,  the  seller  of  the  farm;  and  that  this 
fact  was  known  to  Havner ;  that  he  acted  in  good  faith  in  sub- 
mitting to  Kauffman  the  written  offer  made  by  Havner  of  $225 
per  acre;  and  that  he  was  not  bound  to  advise  Havner  of  the 
contract  between  himself  and  Kauffman,  as  he  was  Kauffman  *s 
agent,  and  not  Havner 's. 

There  is  no  issue  between  interveners,  Bagley  and  Mc- 
Gregor, and  Havner.  Interveners'  claim  upon  the  fund  in  con- 
troversy is  that,  if  it  shall  be  determined  that  defendant  Miller 
is  entitled  to  the  fund,  interveners,  by  reason  of  an  agreement 
between  them  and  Miller,  are  entitled  to  share  in  the  fund,  as  a 
part  of  the  commission  for  the  sale  of  the  land. 

The  decision  of  the  case  hinges  upon  whether  Miller  was 
the  agent  of  Havner  or  of  Kauffman  in  the  transaction  involved, 
and  is  a  fact  issue,  to  be  determined  from  the  evidence.  We 
have  the  testimony  before  us  of  all  the  actors  except  Kauffman. 
What  occurred  that  was  not  reduced  to  writing  between  Miller 
and  Kauffman  we  are  not  informed. 

Bagley  and  McGregor  were  showing  to  Havner  farms  listed 
with  them,  and  in  their  travels  viewed  the  Kauffman  farm,  which 
was  not  listed  with  either  of  them.  The  farm  had  been  listed 
with  Bagley  in  1918,  and  he  told  Havner  that  Kauffman  was 
then  holding  it  at  $225  an  acre.  The  farm  had  never  been  listed 
with  McGregor.  The  farm  suited  Havner,  and  he  wanted  to 
buy  it.     On  going  into  Mechanicsville,  the  party,  Bagley,  Mc- 
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Gregor,  and  Havner,  chanced  to  meet  Miller.  At  one  time, 
Miller  had  owned  the  Eauffman  farm ;  and,  after  he  had  sold  il, 
it  was  listed  with  him  for  sale  for  a  time,  but  he  did  not  then 
have  it  listed.    As  a  witness,  Miller  testified : 

**When  I  met  these  men,  the  latter  part  of  May,  1919,  I 
did  not  have  the  Kauffman  farm  listed." 

The  former  listing  price  of  tl\e  farm  with  Miller  was  $225 
an  acre.  The  thought  was,  no  one  having  knowledge  or  author- 
ity to  speak  for  Kauffman,  that  the  farm  might  be  purchased 
for  $225  an  acre ;  and  Ha\Tier  was  willing  to  pay  that  price,  if 
he  could  not  acquire  it  for  less.  It  was  suggested  by  Miller  and 
Bagley  that  an  offer  be  sent  by  Havner  to  Kauffman  of  $225 
an  acre.  Havner  did  not  approve  of  that  plan,  bat  thought  a 
man  had  better  be  sent  to  Washington  to  see  Kauffman,  because 
he  thought  a  better  deal  could  be  made  by  having  someone  go 
to  see  Kauffman  than  by  sending  an  offer;  and  in  support  of 
his  idea,  Havner  proposed  that  he  would  pay  the  expenses  of 
the  trip,  in  the  event  the  farm  was  not  secured  for  him,  but  that, 
in  the  event  the  farm  was  purchased  for  him,  the  seller  should 
pay  the  usual  commission  which  owners  pay  to  have  their  farms 
sold.  Miller  was  selected  to  make  the  trip  to  Washington  to 
see  Kauffman.    Miller  testified: 

**I  said  to  Havner,  ^Make  out  a  contract  and  sign  it,  pre- 
pare a  contract,  make  an  offer*  as  he  wanted  it,  and  I  would 
take  the  contract,  and  find  out  where  Kauffman  was,  and  try 
to  get  him  on  the  contract.'' 

Havner  drew  up  a  contract,  placing  $225  an  acre  as  the 
proposed  purchase  price,  gave  Miller  a  check  for  $1,000  and 
his  note  for  $4,000 ;  and,  as  Miller  says,  '  *  Havner  turned  all  his 
papers  over  to  me. ' '  On  his  arrival  in  Washington,  on  meeting 
Kauffman,  Miller  wired  Havner  that  Kauffman  wanted  the  down 
payment  of  $5,000  paid  in  cash,  and  Havner,  by  wire,  authorized 
Miller  to  make  that  change  in  the  contract,  and  Miller  made  the 
change.    Miller  says: 

*' Before  these  contracts  were  prepared  and  signed  by  me,  I 
showed  Kauffman,  or  the  lawyers,  the  messages  I  had  received 
from  Havner,  authorizing  the  change." 

After  it  had  been  arranged  between  Miller,  Bagley,  and 
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McGregor,  out  of  the  presence  of  Havner,  that  Miller  was  to  go 
to  Washington,  Havner  said : 

**I  told  them  whoever  went  was  to  make  the  best  deal  he 
could  with  Kauffman  on  the  best  terms,  but  that  the  terms  as 
given  were  not  to  be  changed  without  my  consent/' 

Havner  testified: 

**  After  Miller,  Bagley,  .and  McGregor  had  their  talk  in 
the  hall,  they  came  back  and  said  Miller  was  to  go  and  close 
the  deal  for  me.  Then  I  gave  him  instructions.  I  gave  him  the 
check  and  the  note  signed,  and  told  him  to  make  the  best  deal 
he  could  with  Kauffman.  I  told  Miller  that,  if  he  could  not 
purchase  it  for  less,  I  was  willing  to  pay  $225  for  it/* 

McGregor  testified : 

**We  went  in  and  told  Havner  Miller  was  to  go.  Havner 
said  he  would  buy  the  farm  at  $225  an  acre  on  the  terms  indicated 
in  the  contract,  provided  it  could  not  be  got  at  a  lower  price  or 
better  terms.  He  said :  *  I  wish  you  to  do  the  best  for  me.  Buy 
it  for  the  best  terms  possible  and  at  the  lowest  price.'  Havner 
said  he  was  willing  that  we  have  the  regular  commission  on  the 
place,  and  wanted  us  to  buy  it  as  cheap  as  we  could,  and  at  the 
same  time  protect  ourselves,  and  get  the  commission  of  2  per 
cent. ' ' 

Bagley  testified: 

*  *  Havner  read  the  contract  over  that  had  been  written,  and 
we  told  him  that  it  was  arranged  for  Miller  to  go.  Havner 
told  him  to  get  the  man 's  signature  on  this  contract  and  buy  the 
farm  at  the  best  price  possible  to  get  it.'* 

Miller  signed  the  final  contract  for  the  purchase  of  the 
farm  in  this  way: 

^'W.  S.  Ellis  and  H.  M.  Havner.    By  J.  H.  Miller.'' 

On  closing  the  deal  with  Kauffman,  Miller  wired  Havner: 

*  *  Returning  home.  Drawed  sight  draft  as  directed  on  you. 
All  papers  through  bank." 

While  Miller  contradicts  the  testimony  of  Havner,  Bagley, 
and  McGregor,  and  makes  denial  of  his  agency  to  purchase  the 
farm  for  Havner,  the  facts  conceded  by  him,  the  telegrams  and 
contract,  and  the  testimony  of  Havner,  Bagley,  and  Miller, 
conclusively  show  such  relation.  After  a  careful  examination  of 
tlie  record,  we  cannot  accept  Miller's  version  that  he  was  acting 
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for  Eauffman,  and  was  not  the  agent  of  Havner.  We  are  con- 
vinced that  Miller  was  the  agent  of  Havner.  Admittedly,  Miller 
did  not  represent  Eanffman  when  he  started  to  Washington.  He 
did  not  then  pretend  to  have  the  land  listed  with  him.  Mani- 
festly, when  Miller  left  Iowa,  his  errand  was  to  purchase  the 
Eauffman  farm  for  Havner.  Rightfully  he  could  not  secretly 
change  masters  after  arriving  in  Washington  and  interviewing 
Eauffman.  Miller's  contention  that  Eauffman  was  allowing  him 
$3,550  for  some  vaguely  mentioned  past  service  is  not  convinc- 
ing. Miller  reported  to  his  associates,  Bagley  and  McGregor, 
that  it  was  with  difficulty  that  he  persuaded  Eauffman  to  pay 
even  the  commission  of  2  per  cent.  Miller  was  unfaithful  to 
Havner,  false  to  Bagley  and  McGregor,  and  deceived  Eauffman. 
An  agent  is  always  held  under  obligation  to  account  to  his  prin- 
cipal for  the  property  or  profits  thereof  which  he  has  acquired  by 
fraud  upon  his  principal,  and  he  may  not  retain  profit  or  ad- 
vantage derived  by  his  failure  to  disclose  to  his  principal,  facts 
which  it  is  his  duty  to  disclose,  to  enable  his  principal  to  deal 
with  the  other  party  to  the  transaction  to  the  best  advantage. 
Oreen  v.  Peeso,  92  Iowa  261.  Innumerable  authorities  might 
be  cited,  supporting  this  principle. 

We  come  to  the  conclusion  that  the  decree  of  the  lower  court 
is  correct,  and  it  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  J  J.,  concur. 


Carl  Henderson,  Appellee,  v.  J.  J.  Edwards,  Appellant. 

NEW  TBIAIi:    Nefwly  Discovered  Evidence— When  Error  to  Refuse  New 

1  Trial.    Beversible  error  results  from  refusing  a  new  trial  on  a  show- 
ing of  newly  discovered  evidence: 

1.  Which  is  not  merely  cumulative  or  impeaching; 

2.  Which  presents  material  facts  germane  to  the  issues; 

3.  Which,  with   the  former   testimony,  would   justify   a   different 
verdict;  and 

4.  Which  the  applicant  had  no  reason  to  believe  existed  when  the 
former  trial  was  had. 

TIME:     Computation — "UntlL"     "Untir*  a  certain  day  includes  said 

2  day.     In  other  words,  an  order  of  court  giving  a  party  **  until  ^'  a 
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certain  day  to  do  a  named  thing  gives  the  party  the  right  to  do  said 
thing  on  and  during  said  day,  unless  the  contrary  intent  .is  rea- 
sonably clear.  So  held  as  to  an  order  for  time  in  which  to  file 
motion  for  new  trial. 

Appeal  from  Union  District  Covrt, — H.  K.  Evans,  Judge. 

June  25,  1921. 

Action  at  law  to  recover  $1,200  as  commission  or  bonus  for 
services  by  plaintiff  in  the  sale  of  the  defendant's  farm.  Verdict 
of  the  jury  finding  for  the  plaintiff,  and  judprment  entered  ac- 
cordingly.   Defendant  appeals. — Rei^ersed. 

Highee  rf-  McEniry,  for  appellant. 
L.  J.  Camp,  for  appellee. 

De  Graff,  J. — It  is  the  claim  of  the  plaintiff  that,  during 
the  month  of  July,  1919,  he  entered  into  an  oral  contract  with 
the  defendant  whereby  it  was  agreed  that,  if  plaintiff  found  a 

purchaser    for    defendant's    240-acre    farm    in 

1    New  triaIj  i 

*  newly  discovered  Uniou  Couuty,  lowa,  defendant  would  pay  him 
error  to  refuse     a  commissiou  of  $2.00  per  acre  and  one  half  of 

any  sum  obtained  over  the  price  of  $150  per 
acre.  Plaintiff  sold  the  farm  m  question  for  $160  per  acre,  and 
was  paid  a  commission  of  $2.00  per  acre.  Defendant  denied 
that  there  was  any  other  or  different  agreement  than  to  pay  plain- 
tiff a  commission  of  $2.00  per  acre,  and  refused  to  pay  the  bonus 
claimed  by  plaintiff.   . 

There  is  no  occasion  to  make  a  detailed  statement  of  the 
facts  of  this  ease,  as  there -is  but  one  error  relied  upon  for  re- 
versal, which  involves  the  correctness  of  the  ruling  of  the  trial 
court  in  denying  defendant's  motion  for  a  new  trial.  The  mo- 
tion for  new  trial  was  filed  on  the  20th  day  of  September,  1920, 
and  was  supported  by  affidavits.  The  primary  ground  of  th 
motion  is  newly  discovered  evidence. 

It  is  undisputed  that  the  conversations  to  which  we  will 
presently  refer  were  not  called  to  the  attention  of  the  defendant 
prior  to  the  trial.    The  three  affiants  upon  whose  testiraonv  de- 
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fendant  relies  in  support  of  his  motion  respectively  state  that 
the  admissions  of  plaintiff  contained  in  the  aflSdavits  were  not 
previously  called  to  the  attention  of  the  defendant  or  of  any  other 
person.  It  may  not  be  said  that  there  was  a  lack  of  diligence  on 
the  part  of  defendant  in  discovering  this  evidence  prior  to  the 
trial.  A  litigant  may  have  opportimities  to  inquire,  but  there 
must  be  something  which  suggests  to  him  the  propriety  of  mak- 
ing such  inquiry;  otherwise  he  would  be  compelled  to  send  a 
questionnaire  to  all  persons  within  the  area  of  probable  knowl- 
edge who  might  have  some  information  concerning  the  facts  in 
dispute. 

A  party  to  a  suit  may  not  be  accused  of  a  lack  of  diligence 
when  he  possesses  no  means  of  knowing  that  the  evidence  subse- 
quently discovered  was  previously  obtainable.  State  v.  Lowell, 
123  Iowa  427. 

The  right  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence  is  statutory,  and  a  ruling  upon  the  motion  involves 
legal  discretion,  and,  ordinarily,  the  ruling  of  the  trial  court 
will  not  be  disturbed  on  appeal  unless  a  reasonably  clear  case 
of  abuse  of  discretion  is  presented.  Mvllong  v.  Mullong,  178 
Iowa  552. 

Code  Section  3755  provides: 

*'The  former  report,  verdict  or  decision,  or  some  part  or 
portion  thereof,  shall  be  vacated  and  a  new  trial  granted,  on 
the  application  of  the  party  aggrieved,  for  the  following  causes 
affecting  materially  the  substantial  rights  of  such  party :  •  *  • 

**(7)  Newly^  discovered  evidence,  material  for  the  party 
applying,  which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial.'* 

If  it  can  be  said  that,  in  all  probability,  the  newly  disco\- 
ered  evidence  will  not  affect  the  result  in  case  of  a  second  trial, 
then  the  motion  should  be  denied.  If  the  proffered  evidence 
presents  material  facts  germane  to  the  issue  in  controversy, 
which,  considered  with  the  evidence  presented  on  the  trial,  might 
cause  a  jury  to  take  the  other  view,  then  the  motion  should  be 
sustained.  Dohberstein  v.  Emmet  County,  176  Iowa  96.  True, 
this  is  speculative,  but  nevertheless  the  rule  stated  is«a  reason- 
ably safe  guide. 

Is  the  evidence  offered  in  support  of  the  instant  motion 
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merely  cumulative  or  of  an  impeaching  character  only!  If  it 
is  within  either  class,  then  it  is  not  within  the  purview  of  the 
statutory  rule.    City  of  Des  Moines  v.  Frisk,  176  Iowa  702. 

Turning,  for  a  moment,  to  the  affidavits  filed,  it  is  disclosed 
that  one  Walter  Stevens  had  a  conversation  with  the  plaintiflE 
during  the  autumn  of  1919  concerning  the  sale  of  the  farm  in 
question ;  that  in  said  conversation  plaintiff  told  the  affiant  that 
he  had  sold  the  Edwards  farm,  and  that  Edwards  had  agreed 
to  pay  him  the  sum  of  $480  if  the  farm  sold  for  $160  per  acre, 
and  that  he  had  been  paid  that  sum;  that,  in  substance,  plain- 
tiflE said  that  the  sum  of  $480  was  payment  in  full  as  compensa- 
tion, and  that  the  money  would  do  him  no  good,  for  he  had  lost 
it  in  a  crap  game  near  Macksburg. 

The  affidavit  of  P.  L.  Blair  discloses  that  the  affiant  had  a 
conversation  with  the  plaintiflf  about  January  21,  1920,  and 
that  the  plaintiff  at  said  time  stated  that  he  had  sold  the  Ed- 
wards farm,  and  had  made  $480  by  obtaining  a  purchaser; 
that  said  sum  was  more  money  than  he  had  ever  made  in  his 
life  in  one  day ;  that  plaintiff  led  him  to  believe  that  $480  was 
the  total  compensation  for  selling  the  farm,  and  that  the  deal 
was  fully  completed,  and  that  plaintiff  had  received  all  the  com- 
pensation to  which  he  was  entitled  in  said  transaction. 

The  affidavit  of  C.  E.  Meyers  discloses  that  he  had  a  con- 
versation with  plaintiff  about  July  1,  1919,  at  Afton;  that  the 
plaintiff  said  that  he  had  sold  the  240-acre  farm  of  Josh  Ed- 
wards ;  that  he  had  made  $480  on  the  deal ;  that  he  had  collected 
the  said  sum;  and  that  the  plaintiff  then  produced  a  paper, 
saying  that  it  was  payment  in  full  of  the  money  he  had  made  for 
selling  said  farm;  and  affiant  was  led  to  believe  that  the  $480 
was  his  total  compensation  in  the  sale  of  said  farm,  and  that  said 
sum  represented  full  settlement  for  making  such  sale. 

No  witness  upon  the  trial  testified  that  plaintiff  had  said 
or  indicated  that  the  commission  paid,  in  the  sum  of  $480,  was 
in  full  settlement.  It  is  difficult  at  times  to  note  the  line  of 
demarcation  between  evidence  that  is  purely  cumulative  and 
evidence  which  presents  new  facts  for  the  consideration  of  the 
jury  on  the  point  in  issue.  The  affidavits  in  question  refer  to 
other  and  different  conversations  than  those  testified  to  by  any 
witness,   and  recite  facts  which   were  not   established  by  the 
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testimony  offered  upon  the  trial.  It  cannot  be  said,  therefore, 
that  the  newly  discovered  evidence  is  merely  cumulative.  Means 
Bros.  V.  Yeager,  96  Iowa  694 ;  Bullard  v.  Bullard,  112  Iowa  423 ; 
Murray  v.  Weber,  92  Iowa  757 ;  Feister  v.  Kent,  92  Iowa  1. 

Neither  may  it  be  said  that  the  evidence  offered  in  support 
of  the  motion  for  new  trial  tends  simply  to  impeach  the  plain- 
tiff. Incidentally  it  may  impeach,  but  testimony  offered  by 
defendant  in  explanation  or  in  contradiction  of  plaintiff's  tes- 
timony generally  possesses  the  flavor  of  impeachment.  Prom  a 
careful  consideration  of  the  newly  discovered  evidence  tendered 
by  the  defendant,  we  are  constrained  to  hold  that  the  motion 
should  have  been  sustained. 

One  further  and  vital  objection  is  made  by  appellee  that 
the  motion  for  new  trial  was  not  filed  within  the  period  of  time 
provided  by  order  of  court.     It  is  insisted  that  the  language 

of  the  order  extending  the  time  **  until  Septem- 

2-  S^n"*'*SBSh"**     ^®^  ^^^^  *^  ^^®  exceptions  to  verdict,  motion  in 

arrest  of  judgment,  and  for  a  new  trial,''  ex- 
cluded the  date  named  in  the  order,  and  that  the  time  for  filing 
expired  at  the  close  of  the  day  preceding  that  date. 

The  word  ** until"  is  an  ambiguous  term,  and  may  be  con- 
strued as  either  inclusive  or  exclusive  of  the  day  mentioned, 
according  to  the  true  intent  and  the  subject-matter  of  the  in- 
strument in  which  the  word  is  used.  Proudman  v.  Mellor,  4  H. 
&  W.  (K.  B.)  124. 

The  word  ** until"  may  have  an  exclusive  effect,  as  indi- 
cated  and  to  be  determined  by  the  context,  the  intent  of  the 
parties,  or  the  legislative  intent  expressed  in  the  statute.  Web- 
ster V.  French,  12  111.  302 ;  Richardsan  v.  Ford,  14  111.  332 ;  Alston 
V:  Falconer,  42  Ark.  114;  People  v.  Crissey,  91  N.  Y.  616 ;  Clarke 
V,  Mwyor,  111  N.  Y.  621. 

In  Carver  v,  Seevers  &  Bryan,  126  Iowa  669,  it  is  said : 

**When  time  is  given  until  a  day  named,  'until'  is  ordinar- 
ily exclusive  in  its  meaning,  and  will  be  so  construed  unless  it  be 
shown  by  the  context  or  otherwise  that  the  contrary  was  in- 
tended. ' ' 

We  cannot  accept  this  pronouncement,  and  we  overrule 
this  decision,  in  so  far  as  this  principle  is  concerned.  Ordinarily, 
the  word  ** until"  is  inclusive  in  its  meaning,  and  will  be  so 
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construed  unless  it  be  shown  by  the  context  or  otherwise  that 
the  contrary  is  intended. 

The  cases  are  not  in  harmony.  See  Co^'bin  v.  Ketcham,  87 
Ind.  138.  Many  of  the  decisions  are  ruled  by  the  intent  and 
the  context,  which  explains  the  apparent  variance.  Under  a 
Vermont  statute,  a  tender  may  be  made  at  any  time  **  until 
three  days  before  the  commencement  of  the  term ' '  to  which  the 
action  is  returnable.  It  is  held  that  the  intention  is  to  exclude 
from  the  period  in  which  the  tender  may  be  made  the  three  days 
next  preceding  the  commencement  of  the  term,  and  that  the  first 
day  of  the  term,  therefore,  cannot  be  counted.  Willey  v.  Lara- 
way,  64  Vt.  566. 

The  record  before  us  discloses  that  September  19th  was 
Sunday.  We  must  presume  that  the  trial  judge  knew  this,  and 
that  it  was  not  intended  that  the  motion  for  new  trial  should  be 
filed  by  defendant  on  or  before  September  18th.  Under  the 
circumstances  of  this  case,  we  think  the  contemplation  of  the 
order  providing  a  time  **untir'  a  certain  date  within  which  to 
do  the  act  includes  the  date  named,  as  the  close  of  the  period 
prescribed.  In  other  words,  the  order  does  not  have  an  ex- 
clusive effect. 

The  weight-of-authority  rule  clearly  supports  the  doctrine 
that,  when  an  order  of  court  gives  a  party  litigant  *'untir'  a 
certain  date  to  file  a  motion  or  pleading,  the  order  contemplates 
the  inclusion  of  the  day  mentioned,  unless  the  intent  or  context 
is  reasonably  clear  to  the  contrary.  See  Rogers  v.  Cherokee  I, 
cfc  K  Co.,  70  Ga.  717 ;  Board  of  Com.  v.  Dart,  67  Ga.  765 ;  Kerr 
V.  Jestoin,  1  Dowl.  Practice  Cases  (N.  S.)  538;  Consolidated 
K.  C.  S.  cfe  R,  Co.  V.  Peterson,  8  Kan.  App.  316  (66  Pac.  673)  ; 
Delorme  v.  Ferk,  24  Wis.  201 ;  St.  Louin  d'-  S.  F.  R.  Co.  v.  Gracy, 
126  Mo.  472  J  Hoii{jhuma  v.  Boisauhin,  18  N.  J.  Eq.  315;  Oott- 
lieh  V.  Wolf  Co.,  75  Md.  126;  Penn  Placer  Min.  Co.  v.  Schreiner, 
14  Mont.  121. 

This  appeal  involves  the  right  of  appellant  to  have  a  rea- 
sonable opportunity  to  offer  upon  another  trial  evidence  of 
plaintiff's  admissions  relative  to  the  only  issue  in  controversy, 
and  to  permit  a  jury  to  decide  the  cause  in  the  light  of  the  evi- 
dence discovered  since  the  former  trial.     Justice  requires  that 
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this  opportunity  should  be  granted,  on  the  showing  made  by  ap- 
pellant.   Wherefore,  this  cause  is — Reversed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Wallace  Hodge  et  al.,  Appellants,  v.  Charles  A.  Wellman 

et  al.,  Appellees. 

TRUSTS:  Oy  Pres  Doctrine  Approved.  The  cy  pres  doctrine  is  in 
harmony  with  the  spirit  of  our  institutions.  It  follows  that  the 
court  will  not  permit  a  charitable  trust  to  fail  because  the  particu- 
lar method  provided  by  testator  to  effect  the  trust  becomes  im- 
possible of  performance  by  reason  of  unforeseen  contingencies,  when 
it  can  be  determined  from  the  will: 

1.  That  testator's  all-pervading  and  dominant  purpose  was  to 
create  a  designated  and  particular  charitable  trust. 

2.  That,  while  he  had  provided  a  particular  method  of  working 
out  the  trust,  yet  he  did  not  intend  that  such  method  should  be 
exclusive,  irrespective  of  future  conditions. 

3.  That  some  other  method  may  be  substituted,  and  that  thereunder 
the  dominant  and  designated  purpose  of  testator  will  be  carried 
out  just  as  nearly  as  it  is  possible  to  carry  it  out. 

Appeal  from  Wapello  District  Court. — C.  W.  Vermilion,  Judge. 

October  28,  1920. 

Rehearing  Denied  June  25,  1921. 

Action  in  equity  by  the  heirs  at  law  of  Peter  6.  Ballingall, 
deceased,  praying  that  they  be  decreed  to  be  the  owners  of  the 
Ballingall  hotel  property  in  the  city  of  Ottumwa.  A  demurrer 
to  the  petition  was  sustained,  and  judgment  entered  in  favor  of 
defendants  for  costs.    Plaintiffs  appeal. — Affirmed. 

L.  L.  Dtike  and  Gilmore  &  Moon,  for  appellants. 
McNeit  d'  McNett,  for  appellees. 

Stevens,  J. — Peter  G.  Ballingall  died  in  1891,  and  his  will 
was  admitted  to  probate  in  Wapello  County  on  August  25,  1891. 
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By  the  ninth  paragraph  thereof,  he  devised  certain  real  property 
to  the  city  of  Ottumwa  in  trust  for  certain  designated  purposes. 
This  paragraph  is  as  follows : 

**A11  that  portion  of  my  estate  known  as  the  Ballingall 
House  property,  being  Lot  Three  Hundred  and  Thirty-seven 
(337)  and  the  northwest  22y^  feet  off  of  Lot  Three  Hundred 
and  Thirty-eight  (338)  in  the  city  of  Ottumwa,  Iowa.  Also 
the  northwest  twenty-two  feet,  more  or  less,  off  of  Lot  Three 
Hundred  and  Thirty-nine  (339)  (being  property  known  as  the 
Magnolia  Restaurant)  in  the  city  of  Ottumwa.  Also  the  one  acre 
of  ground,  more  or  less,  upon  which  is  situated  what  is  known 
as  the  Pony  Pork  House  now  used  as  a  pickle  factory,  in  the 
city  of  Ottumwa,  Iowa.  Also  all  that  part  of  Outlot  Thirteen 
(13)  not  hereinbefore  devised.  Also  the  northwest  forty-four 
(44)  feet  off  of  Lot  Three  Hundred  and  Seventy  (370)  in  the 
city  of  Ottumwa,  Iowa.  I  will  and  devise  to  the  city  of  Ot- 
tumwa, Iowa,  subject  to  the  charges  herein  and  mortgages 
thereon,  in  trust  for  the  following  uses  and  purposes,  namely: 
To  be  managed  and  controlled  by  three  trustees,  to  be  named 
and  selected  by  the  city  council  of  said  city  and  to  serve  respec- 
tively as  follows:  One  for  one  year;  one  for  two  years;  one 
for  three  years,  and  after  that  one  to  be  annually  selected  for 
three  years.  And  at  no  time  shall  there  be  more  than  two  of 
said  trustees  of  the  same  political  party.  But  nothing  herein 
contained  shall  disqualify  any  of  said  trustees  from  being  his 
own  successor,  said  trustees  shall  give  bond  in  double  the 
amount  they  are  expected  to  handle  to  be  approved  by  the  city 
council  and  said  trustees  shall  for  their  services  receive  such 
compensation  as  may  be  allowed  and  fixed  by  the  city  council. 
The  duties  and  powers  of  said  trustees  shall  be  as  follows :  The 
Ballingall  House  and  tenements  connected  therewith  are  under 
the  supervision  of  said  trustee,  to  be  kept  up  perpetually  and 
forever,  the  hotel  retaining  the  same  name,  which  it  now  bears. 
The  southeast  one  hundred  and  ten  (110)  feet  of  that  part  of 
Outlot  Thirteen  herein  devised,  is  to  be  used,  and  kept  up  under 
the  supervision  of  said  trustees  as  a  park  without  expense  to  my 
estate,  said  110  feet  of  Outlot  13  is  represented  upon  the  plat 
referred  to  in  first  clause  of  this  will,  as  Lots  Seven  (7),  Eight 
(8),  Nine  (9),  Ten  (10)  and  Eleven  (11).    The  twenty-two  (22) 
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feet  of  ground  lying  northwest  thereof  and  represented  on  said 
plat  as  Lot  Twelve,  shall  be  leased  by  said  trustees  to  any  suit- 
able person  who  will  use  the  same  for  a  flower  conservatory. 
If  not  so  leased  the  same  shall  be  used  by  said  trustees  in  connec- 
tion with  said  park.  All  the  other  property  herein  devised  and 
placed  in  charge  of  said  trustees  may  by  them,  wath  the  author- 
ity and  approval  of  the  city  council,  be  leased  for  any  length  of 
time  or  be  by  them  sold  and  I  so  direct,  whenever  it  can  in  their 
judgment  be  done  to  good  advantage.  The  purpose  and  object 
of  this  provision  is  to  provide  in  the  first  place  under  the  super- 
vision and  management  of  said  trustees  a  sinking  fund  of  twenty 
thousand  dollars  ($20,000)  for  the  purpose,  with  insurance 
proceeds  and  other  accumulations  of  rebuilding  property  in 
case  of  fire  or  of  remodeling,  the  hotel  building  to  suitably  keep 
up  with  the  times  and  the  growth  of  the  city. 

**I  further  direct  that  after  the  founding  and  accumula- 
tions of  said  sinking  fund  before  named,  the  said  trustees  from 
the  interest  derived  therefrom  together  with  the  rents  and  in- 
comes that  may  be  yielded  by  and  from  said  Ballingall  House 
property,  and  other  property  above  described  a  second  fund 
of  six  thousand  dollars  ($6,000)  shall  be  raised  and  founded  for 
the  express  use  and  purpose  of  maintaining  a  public  library  now 
established  in  the  city  of  Ottumwa  and  for  the  aid  and  increase 
of  the  same.  And  I  here  suggest  that  the  management  of  said 
library  as  soon  as  possession  of  sufficient  funds  from  this  bequest 
or  otherwise,  erect  on  the  ground  hereinbefore  devised  for  that 
purpose,  a  suitable  library  building,  in  such  manner  that  rentals 
also  may  be  derived  from  such  parts  as  are  not  needed  for  the 
library,  for  the  increase  and  assistance  of  its  revenues.  But 
should  said  library  association  refuse  to  accept  or  use  the  said 
ground  for  the  purpose  for  which  it  is  devised,  then  I  direct 
and  my  will  is  that  then  the  same  shall  go  to  the  city  of  Ottumwa, 
Iowa,  for  the  sole  purpose  of  being  used  as  a  part  of  the  park 
above  provided  for. 

**  After  the  founding  of  the  perpetual  sinking  fund  of 
$20,000  as  hereinbefore  provided  and  the  expenditure  of  the 
further  fund  of  six  thousand  dollars  to  be  raised  as  above  directed 
for  the  benefit  of  the  public  library  of  Ottumwa.  I  hereby  will 
and  direct  that,  under  the  supervision  of  the  trustees  hereinbe- 
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fore  provided  for  all  accumulations  arising  from  the  rents  of  the 
said  Ballingall  House  property,"  and  the  other  property  above 
described  and  from  the  remainders  returning  to  my  general  es- 
tate from  the  life  estate  hereinbefore  devised  or  bequeathed; 
from  all  funds  or  sources  that  may  otherwise  fall  in  or  accrue  to 
the  residuum  of  my  estate  and  all  other  property  not  herein  dis- 
posed of  that  I  may  possess,  shall  go  and  be  devoted  under  the 
direction  of  trustees  to  the  following  us6s,  and  purposes  annu- 
ally: One  fourth  to  and  for  the  further  benefit  of  the  library 
association  hereinbefore  named. 

**One  fourth  to  the  poor,  and  needy  people  of  the  city  of 
Ottumwa,  Iowa,  who  are  dependent  upon  their  own  labor  for  a 
livelihood. 

*  *  One  fourth  to  the  religious  societies  of  said  city,  without 
regard  to  sect  and  to  include  all  denominations  professing  to 
work  for  the  good  and  well-being  of  mankind. 

* '  One  fourth  to  the  accumulation  of  a  fund  to  build  or  aid 
in  building  and  maintaining  a  foundling  hospital  with  the  espe- 
cial view  and  purpose  of  relieving  unfortunate  females  and  for 
protecting  and  caring  for  their  offspring.  But  I  direct  and 
authorize  that  a  part  of  all  of  the  funds  just  mentioned  may  be 
temporarily  changed,  and  diverted  for  the  public  good  in  case  of 
fire,  flood,  epidemic  or  other  distress. '  * 

The  city  of  Ottumwa  declined  to  accept  the  trust  and  to 
appoint  trustees,  as  provided  by  the  will ;  whereupon  the  district 
court  of  Wapello  County  appointed  the  defendant  Walsh  as  a 
trustee  under  said  will,  who,  with  A.  G.  Harrow,  as  executors, 
administered  said  estate  and  looked  after  and  managed  the 
property  thereof,  until  the  death  of  Harrow,  in  December,  1918, 
and  the  subsequent  removal  of  the  defendant  Walsh  from  the 
state,  when  Charles  A.  Wellman  was  appointed  as  executor  and 
trustee. 

Plaintiffs,  in  their  petition,  allege,  in  substance,  that  all  of 
the  real  estate  referred  to  in  the  above  paragraph  of  the  will  of 
Peter  G.  Ballingall  was  sold  by  the  executors  and  trustees  for 
$21,700;  that  the  Ballingall  House,  which  is  a  four-story  brick 
building,  has  been  used  as  a  hotel  since  the  death  of  testator  and 
long  prior  thereto;  that,  during  the  life  of  testator,  it  was  the 
leading  hotel  in  said  city;  but  that  a  new,  modern,  fireproof 
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hotel  has  recently  been  erected,  at  a  cost  of  over  $300,000 ;  that 
it  has  resulted  in  the  withdrawal  of  much  of  the  patronage  of  the 
Ballingall  House,  and  that  the  latter  cannot  be  maintained  and 
operated,  or  leased,  at  a  profit ;  that  the  building  is  old  and  de- 
teriorating; that  it  is  incumbered  by  a  mortgage  of  $10,000; 
that  no  part  of  the  sinking  fund  of  $20,000,  or  fund  for  the 
Ottumwa  library  association,  has  been  created;  and  that,  on 
account  of  the  changed  conditions,  it  will  be  impossible  for  this 
to  be  done  in  the  future;  and  that,  because  thereof,  the  provi- 
sions of  said  will  for  the  library  association,  the  poor  and  needy 
of  the  city  of  Ottumwa,  the  religious  societies  of  said  city,  and 
the  proposed  accumulation  of  a  fund  for  the  erection  and  main- 
tenance of  a  foundling  hospital,  must  fail.  They  therefore  pray 
a  decree  so  holding,  and  vesting  the  legal  title  to  the  hotel 
property  in  plaintiffs,  as  the  heirs  at  law,  or  the  grantees  thereof, 
of  the  said  Peter  G.  Ballingall.  A  demurrer  to  this  petition  was 
sustained  by  the  court,  and  plaintiffs,  electing  to  stand  upon  the 
allegations  thereof,  appeal. 

A  brief  restatement  of  the  provisions  of  the  ninth  paragraph 
of  the  will  in  question  will,  perhaps,  assist  us  to  more  clearly 
understand  the  claims  of  respective  counsel.  Five  separate 
tracts  of  real  property,  including  the  Ballingall  House  property, 
are  thereby  devised  to  the  city  of  Ottumwa,  subject  to  certain 
charges  therein  and  mortgages  thereon,  in  trust,  to  be  managed 
by  trustees,  to  be  appointed  in  a  manner  therein  designated; 
the  hotel  and  tenements  connected  therewith,  under  the  super- 
vision of  the  trustees,  to  be  kept  up  perpetually  and  forever, 
under  the  name  of  the  Ballingall  House.  The  remaining  four 
pieces  of  property  are  to  be  leased  or  sold  by  the  trustees  when- 
ever, in  their  judgment,  this  can  be  done  to  good  advantage. 
The  purpose  and  object  of  the  sale  of  said  property  are  to  pro- 
vide, in  the  first  place,  for  a  sinking  fund  of  $20,000,  to  be  used, 
with  insurance  proceeds  and  other  accumulations,  for  rebuilding 
the  hotel  in  case  of  fire,  or  to  remodel  the  same  so  as  to  keep 
pace  with  the  times  and  the  growth  of  said  city.  After  the 
founding  and  accumulation  of  said  sinking  fund,  a  second  fund 
of  $6,000  is  to  be  raised  for  the  express  use  and  purpose  of  main- 
taining a  public  library  already  established  in  the  city  of  Ot- 
tumwa, and  for  the  aid  and  increase  thereof.    After  the  founding 
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and  accumulation  of  the  sinking  fund  of  $20,000  and  the  library 
fund  of  $6,000,  the  will  directs  that  all  accumulations  arising 
from  the  rents  of  the  hotel  and  other  property,  and  from  the  re- 
mainders returning  to  the  estate  from  life  estates  created  by 
said  will,  be  applied  and  devoted,  under  the  direction  of  the 
trustees,  to  the  following  uses  and  purposes  annually:  (a)  One 
fourth  to  and  for  the  further  benefit  of  the  library  association ; 
(b)  one  fourth  to  the  poor  and  needy  people  of  the  city  of  Ot- 
tumwa  dependent  upon  their  own  labor  for  support;  (c)  one 
fourth  to  the  religious  societies  of  said  city ;  and  (d)  the  remain- 
ing one  fourth  to  the  accumulation  of  a  fund  to  build,  or  aid 
in  building  and  maintaining,  a  foundling  hospital  in  said  city. 

The  demurrer  admits,  or  counsel  for  appellee  concedes,  that 
the  income  from  the  sale  of  the  real  property  devised  to  the  city 
in  trust,  together  with  the  income  therefrom,  and  from  the  hotel 
property,  is  insufficient  to  permit  the  establishment  of  either  the 
sinking  fund  of  $20,000  or  the  library  fund  of  $6,000 ;  and  that, 
on  account  of  changed  conditions  and  circumstances,  the  hotel 
cannot  be  maintained  and  operated  in  the  future  at  a  profit,  or 
so  as  to  provide  an  income  for  the  charities  designated. 

The  argument  of  counsel  on  both  sides  is  devoted  almost 
entirely  to  a  discussion  of  the  cy  pres  doctrine,  counsel  for  ap- 
pellant contending  that  it  has  not  been  adopted  in  this  state, 
and  that  the  facts  of  this  case  do  not  bring  it  within  the  rule 
thereof.  The  doctrine  cy  pres,  which  is,  translated,  **as  near  as 
may  be, '  *  applied  by  the  courts  of  equity,  as  said  in  2  Perry  on 
Trusts  (5th  Ed.),  Section  727,  is  only  a  liberal  rule  of  construc- 
tion to  ascertain  the  intention  of  the  testator.  The  rule  is  not 
new  to  the  profession,  and  we  content  ourselves  with  the  cita- 
tion of  a  few  of  the  leading  cases  wherein  the  subject  is  fully  and 
exhaustively  treated.  Jackson  v,  Phillips,  14  Allen  (Mass.)  539; 
Lackland  v.  Walker,  151  Mo.  210  (52  S.  W.  414) ;  MacKenzie  v. 
Trustees  of  Presbytery,  67  N.  J.  Eq.  652  (61  Atl.  1027) ;  Weeks 
V.  Hob  son,  150  Mass.  377  (6  L.  R.  A.  147) ;  City  of  Philadelphia 
V.  Heirs  of  Oirard,  45  Pa.  St.  9;  Adarns  Female  Academy  v. 
Adams,  65  N.  H.  225  (6  L.  R.  A.  785) ;  In  re  White's  Trusts, 
33  Ch.  Div.  (1886)  449.  Whether  the  doctrine  has  been  adopted 
in  this  state  or  not,  we  find  frequent  reference  thereto,  as  will 
appear  from  an  examination  of  the  following  cases:    Miller  v. 
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Chittenden,  4  Iowa  252;  Lepage  v.  McNaniara,  5  Iowa  124; 
Orant  v.  Saunders,  121  low^a  80;  In  re  Hubbell  Trust,  135  Iowa 
637 ;  Wilson  v.  First  Nat,  Bank,  164  Iowa  402 ;  Curtis  &  Barker 
V.  Central  Univ.  of  Iowa,  188  Iowa  300.  And  in  Klumpert  v. 
Vrieland,  142  Iowa  434,  the  court  said : 

'  *  The  statute  of  charitable  uses,  known  as  statute  43  Eliza- 
beth, though  an  amendment  to  the  common  law  of  England 
when  enacted,  is,  in  so  far  as  consistent  with  our  institutions, 
a  part  of  the  common  law  of  this  state. ' ' 

As  given  effect  generally  by  courts  of  equity,  the  rule  does 
not  violate  the  law  of  this  state,  nor  is  it  inconsistent  with  our 
institutions;  but,  on  the  contrary,  it  is  in  harmony  with  the 
liberal  attitude  of  the  court  in  dealing  with  charitable  trusts. 

Counsel  appear  to  agree  that,  if  the  mode  provided  is  an 
essential  part  of  the  gift,  and  the  only  one  the  testator  intended 
or  at  all  contemplated,  and  if  he  had  no  general  intention  of 
giving  his  money  to  charity^  then,  if  the  particular  mode  fails, 
the  court  cannot  supply  another.  Mr.  Justice  Gray,  in  Jackson 
V.  Phillips,  14  Allen  (Mass.)  539,  discussing  this  question,  said: 

**It  is  accordingly  well  settled  by  decisions  of  the  highest 
authority  that,  when  a  gift  is  made  to  trustees  for  a  charitable 
purpose,  the  general  nature  of  which  is  pointed  out,  and  which 
is  lawful  and  valid  at  the  time  of  the  death  of  the  testator,  and 
no  intention  is  expressed  to  limit  it  to  a  particular  institution 
or  mode  of  application,  and  afterwards,  either  by  change  of 
circumstances  the  scheme  of  the  testator  becomes  impracticable, 
or  by  change  of  law  becomes  illegal,  the  fund,  having  once 
vested  in  the  charity,  does  not  go  to  the  heirs  at  law,  as  a  re- 
sulting trust,  but  is  to  be  applied  by  the  court  of  chancery,  in 
the  exercise  of  its  jurisdiction  in  equity,  as  near  the  testator's 
particular  directions  as  possible,  to  carry  out  his  general  chari- 
table intent. ' ' 

Vice  Chancellor  Stevenson,  in  Brown  v.  Condit,  70  N.  J. 
Eq.  440  (61  Atl.  1055),  quoting  with  approval  from  Biscoe  v, 
Jackson,  35  Ch.  Div.  (1887)  460,  said: 

**I  quite  agree  that,  if  the  mode  of  application  is  such  an 
essential  part  of  the  gift  that  you  cannot  distinguish  any  general 
purpose  of  charity,  but  are  obliged  to  say  that  that  mode  of  do- 
ing a  charitable  act  was  the  only  one  the  testator  intended  or  at 
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all  contemplated,  and  that  he  had  no  general  intention  of  giving 
his  money  to  charity,  then  the  court  cannot,  if  tlie  particular 
mode  of  doing  it  fails,  apply  the  money  cy  pres," 

What,  then,  was  the  dominant  purpose  of  the  testator?  Was 
it  to  provide,  primarily,  for  the  perpetual  maintenance  of  the 
hotel  under  the  name  of  the  Ballingall  House,  or  were  the  pro- 
visions of  the  will  relating  thereto  intended  to  be  treated  as  the 
method  or  mode  of  accumulating  a  fund  with  which  to  establish 
and  maintain  a  foundling  hospital  and  to  benefit  the  other  chari- 
ties named?  Referring  to  this  provision  of  the  will  in  Phillips 
V.  Harrow,  93  Iowa  92,  although  the  precise  question  now  under 
consideration  was  not  there  involved,  the  court  said : 

*  *  The  requirement  of  the  will  that  the  Ballingall  House  and 
the  tenements  connected  therewith  shall  be  kept  perpetually, 
and  that  a  fund  of  $20,000  be  provided,  to  preserve  the  property 
and  make  such  improvements  in  the  hotel  buildings  as  shall  be 
demanded  by  the  growth  of  the  city  and  the  times,  is  merely  a 
means  to  preserve  the  property  in  a  condition  to  yield  a  revenue, 
and  thus  secure  the  charitable  objects  sought  to  be  accomplished 
by  the  will.  That  the  name  'Ballingall  House'  should  be  re- 
tained is  not  inconsistent  with  such  objects,  and  imposes  no 
burden  on  the  trustee." 

Counsel  for  appellant  suggests  that  the  first  duty  imposed 
upon  the  trustee  is  to  perpetually  keep  up,  maintain,  and 
operate  the  hotel  in  the  name  it  then  bore,  and  next  to  accumu- 
late a  sinking  and  library  fund;  and  that  the  charities  named 
are  not  to  profit  until  after  these  funds  have  been  provided.  It 
does  not  occur  to  us  that  the  order  in  which  these  objects  are 
named  is  of  particular  significance,  or  throws  light  upon  the  tes- 
tator's intention.  The  gift  to  charity  is  of  the  income  from 
the  hotel.  If,  in  the  judgment  of  testator,  a  sinking  fund  was 
necessary,  or  the  best  method  he  saw^  for  maintaining  the  hotel, 
the  income  from  which  was  the  principal  sum  to  be  used  for  the 
benefit  of  the  charities  named,  it  would  be  quite  natural  to  first 
provide  therefor,  and  later  provide  for  the  erection  of  a  foundling 
hospital  and  the  support  of  the  other  charities  favored  by  the 
will. 

The  clause  of  the  will  requiring  that  the  hotel  be  kept  up 
perpetually  and  operated  in  the  name  designated  is  as  follows: 
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' '  The  duties  and  powers  of  said  trustees  shall  be  as  follows : 
The  Balliiigall  House  and  tenements  connected  therewith  are 
under  the  supervision  of  said  trustees  to  be  kept  up  perpetually 
and  forever,  the  hotel  retaining  the  name  which  it  now  bears/' 

We  are  not  inclined  to  the  view  that  this  language  must 
be  held  to  indicate  that  the  dominant  purpose  of  the  testator 
was  the  perpetuation  of  his  name,  or  that  the  gifts  to  charity 
were  to  fail  if  this  direction  of  his  will  could  not  be  carried  out. 
Courts  have  not  evinced  a  tendency,  in  arriving  at  the  intention 
of  the  testator,  to  over-emphasize  provisions  found  in  wills  re- 
quiring the  use  of  a  particular  name  in  carrying  out  bequests. 
Phillips  V.  Harrmv,  supra ;  Maxcy  v.  City  of  Oshkosh,  144  Wis. 
238  (128  N.  W.  899)  ;  Jones  v.  Habcrshmn,  107  U.  S.  174  (27  L. 
Ed.  401) ;  MacKenzie  v.  Trustees  of  Presbytery,  supra. 

Many  authorities  are  cited  by  counsel  for  appellant  which, 
it  is  urged,  involve  instruments  containing  provisions  analogous 
to  the  paragraph  of  the  will  in  question,  wherein  the  doctrine  cy 
pres  was  not  invoked.  Speaking  in  general  terms,  and  without 
attempting  further  to  particularize  distinctions,  the  court  de- 
clined to  apply  the  doctrine  in  the  cited  cases  because  the  gift 
was  inadequate,  or  was  only  a  contribution  to  a  proposed  charity, 
or  the  object  was  not  charitable,  or  the  instrument  by  its  terms 
limited  the  use  of  the  fund  bequeathed  to  a  particular  designated 
purpose.  Bullard  v.  Inhabitants  of  Shirley,  153  Mass.  559  (27 
N.  E.  766) ;  GUman  v,  Burnett,  116  Me.  382  (102  Atl.  108) ; 
Teele  v.  Bishop  of  Derry,  168  Mass.  341  (47  N.  E.  422) ;  Gill 
V,  Attorney  General,  197  Mass.  232  (83  N.  B.  676) ;  Bowden  v. 
Broum,  200  Mass.  269  (86  N.  E.  351)  ;sBoston  Safe  Dep,  Co.  v. 
Attorney  General,  234  Mass.  261  (125  N.  E.  392) ;  Allen  v. 
Trustees  of  Nasson  Institute,  107  Me.  120  (77  Atl.  638) ;  Harris 
V.  Neat,  61  W.  Va.  1  (55  S.  B.  740) ;  Man^totvn  Trust  Co.  v. 
Mayor,  82  N.  J.  Bq.  521  (91  Atl.  736).  Other  courts  are  more 
liberal  in  the  application  of  the  rule,  as  the  following  citations 
will  show:  Mason  v,  Bloomington  Lib.  Assn.,  237  111.  442  (86 
N.  E.  1044) ;  Lewis  v.  GaUlard,  61  Fla.  819  (56  So.  281) ;  In  re 
Estate  of  Peabody,  154  Cal.  173  (97  Pac.  184);  Nichols  v. 
Newark  Hospital,  71  N.  J.  Bq.  130  (63  Atl.  621) ;  Rector,  etc., 
of  St.  James  Church  v.  Wilson,  82  N.  J.  Bq.  546  (89  Atl.  519)  ; 
Adams  v.  Page,  76  N.  H.  96  (79  Atl.  837) ;  Christian  v.  Catholic: 


886  Hodge  v.  Wellman.  fl91  Iowa 

Church,  (N.  J.)  110  Atl.  579;  Tincher  v.  Arnold,  147  Fed.  665. 
It  is  a  familiar  doctrine  that  courts  of  equity  look  with  favor 
upon  bequests  for  charitable  purposes,  and  will  give  effect 
thereto,  if  consistent  with  law;  and  to  accomplish  that  purpose, 
the  most  liberal  rules  within  the  allowable  limits  of  chancery  jur- 
isdiction will  be  resorted  to.  WUson  v.  First  Nat,  Bank,  164 
Iowa  402;  Klumpert  v.  Vrieland,  142  Iowa  434;  Beidler  v, 
Dehner,  178  Iowa  1338;  In  re  Estate  of  Cleven,  161  Iowa  289. 

Counsel  recognize  that  each  case  must  be  detei;iuined  upon 
principle,  according  to  its  own  peculiar  facts.  While  all  of  the 
cases  cited  have  been  helpful,  none  are  decisive  of  this  case. 
The  will  under  consideration  contains  no  residuary  clause  or 
provision  for  reversion.  Clearly,  the  testator  did  not  contem- 
plate that  the  provisions  made  by  his  will  could  not,  in  some  way, 
be  carried  out,  and  that  his  property  would  ultimately  pass  to 
his  heirs.  The  objects  sought  to  be  benefited  have  not  failed. 
So  far  as  they  are  concerned,  there  is  no  impediment  in  the 
way  of  carrying  out  the  provisions  of  the  will.  If  the  court 
adopts  the  construction  for  which  counsel  for  appellant  con- 
tends, the  scheme  of  the  testator  and  the  charitable  bequests 
must  alike  fail.  We  are  not  advised  as  to  the  value  of  the  hotel 
property,  or  what  difficulties  might  be  encountered  by  the  trus- 
tees, if  the  court  should  direct  that  same  be  converted  into 
cash,  in  carrying  out  the  terms  of  the  will;  but  we  are  firmly 
convinced  that  the  dominant  purpose  and  desire  of  the  testa- 
tor was  to  make  provision  in  perpetuity  for  the  public  charities 
named.  It  may  be  conceded  that  a  general  charitable  intention 
may  not  be  inferred  from  any  particular  or  isolated  clause  of 
the  will,  nor  is  this  necessary.  The  testator  did  not  foresee  the 
early  erection  of  a  magnificent  modem  hotel  in  the  city  of 
Ottumwa,  with  which  the  BallingaU  House  could  not  profitably 
compete,  and  failed  in  specific  terms  to  provide  for  the  con- 
dition which  has  arisen;  and  if  the  charitable  purposes  of  his 
will  are  to  be  carried  out,  some  other  mode  than  that  provided 
must  be  adopted.  As  was  said  in  In  re  John's  Will,  30  Ore.  494 
(36  L.  K.  A.  242),  by  the  Oregon  court: 

**It  is  not  within  the  ken  of  human  ingenuity  to  devise  a 
plan  that  may  be  observed  in  every  particular  in  its  execution ; 
so  that,  if  his  particular  method  of  administration  should  fail 
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in  some  particular,  that  would  not  give  reason  for  voiding  the 
trust.'' 

The  will  does  not,  in  terms,  limit  the  mode  to  that  provided. 

It  is  our  conclusion  that  the  dominant  purpose  of  the  testa- 
tor was  charitable,  and  that  the  provision  for  the  creation  of  a 
sinking  fund  and  the  maintenance  of  the  hotel  should  be  treated 
AS  the  mode  provided  therefor,  and  not  as  the  essence  of  the  be- 
quest ;  and  that  the  trust  created  has  not  failed,  nor  the  title  to 
the  property  passed  to  the  testator's  heirs.  It  follows  that  the 
judgment  of  the  court  below  is — Affirmed, 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


Annie  Holdorf,  Appellant,  v.  Charles  Holdorf  et  al.. 

Appellees. 

HUSBAND  AND  WIFE:  AUenatlon — ^Evidttice.  Evidence  reviewed, 
and  held  insufficient  to  present  a  jary  question  on  the  issues  whether 
a  defendant  (1)  had  alienated  the  affections  of  a  spouse,  or  (2) 
had  conspired  so  to  do. 

Appeal  from  Pottawattamie  District  Court. — Earl  Peters, 

Judge. 

June  25,  1921. 

Action  for  alienation  of  affections.  A  verdict  was  directed 
in  favor  of  the  defendant  Charles  Holdorf,  and  plaintiff  appeals. 
It  appears  from  the  record  that  a  verdict  was  returned  against 
the  appellee  Sophie  Holdorf,  and  a  motion  for  a  new  trial  as  to 
said  defendant  was  sustained.  No  question  is  raised  in  regard  to 
the  case  against  Sophie  Holdorf  on  this  appeal. — Affirmed, 

F,  A,  Turner  and  Cvllison  &  Wyland,  for  appellant. 
Preston  &  DUlinger,  for  appellees. 

Paville,  J. — The  appellant  and  her  husband  were  married 
December  24,  1913.     The  appellees  are  the  parents  of  appel- 
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lant  's  husband.  At  the  time  of  the  marriage,  the  appellant  was 
18  years  of  age,  and  her  husband  was  22.  The  parents  of  both 
parties  to  the  marriage  were  farmers,  and  lived  about  10  miles 
apart.  The  young  people  had  been  acquainted  for  3  years  prior 
to  the  marriage.  Immediately  after  the  marriage,  the  young 
people  went  to  the  home  of  the  appellees,  and  remained  there 
until  the  following  spring.  The  appellant  testified  in  regard 
to  various  transactions  which,  it  is  claimed,  alienated  her  hus- 
band's aflPections. 

In  March,  1914,  a  birthday  party  was  given  for  the  appel- 
lant at  the  home  of  the  appellees.  The  appellee  Charles  was 
present  on  this  occasion.  For  some  reason,  not  altogether  ex- 
plained in  the  evidence,  Charles  saw  fit  to  participate  in  the 
festivities  of  the  birthday  party  by  joini^g  in  an  altercation 
with  the  appellant's  husband,  William,  over  a  batten  that  in 
some  way  had  been  knocked  from  the  side  of  the  bam.  The  con- 
troversy waxed  warm,  and  Charles  produced  a  gun  and  threat- 
ened to  shoot  William.  It  appears  that  William  became 
frightened,  and  removed  himself  somewhat  hastily  from  the 
presence  of  his  irate  parent,  and,  notwithstanding  the  tempta- 
tions of  the  banquet  table  which  had  been  spread  for  the  guests 
in  honor  of  the  wife's  birthday,  he  thought  ** discretion  was  the 
better  part  of  valor,"  and  remained  out  of  sight,  and  regaled 
himseK  in  the  kitchen.  The  mother-in-law  appears  to  have  in- 
tervened in  the  difiiculty,  and,  a  few  days  afterward,  an  armis- 
tice appears  to  have  been  entered  into,  and  the  young  people 
abandoned  the  shelter  of  the  home  roof  and  moved  to  a  half- 
section  farm  owned  by  the  appellees,  situated  a  mile  or  two  from 
the  old  home.  After  the  young  people  moved  to  the  half -section 
farm,  the  appellees  lived  in  Colorado,  returning  to  Iowa  only 
occasionally. 

It  also  appears  that  there  was  a  large  amount  of  stock  on 
the  half -section  farm  to  which  the  young  people  moved,  and  that 
some  arrangement  was  made  between  the  parties  by  which  the 
son  was  to  receive  one  half  of  the  increase  of  the  stock,  and  the 
other  profits  on  the  farm  were  to  be  divided  between  father  and 
son. 

The  appellant  testified  that  she  thinks  the  appellee  Charles 
visited  them  in  September  or  October,  1915,  but  nothing  un- 
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usual  appears  to  have  happened  at  this  time.  It  appears  from 
appellant's  testimony  that,  in  the  fall  of  1914,  the  appellee's 
wife,  Sophie,  upbraided  the  appellant,  in  the  presence  of  appel- 
lant's husband.  At  this  time,  Sophie  accused  the  appellant  of 
being  lazy,  declared  that  it  was  not  necessary  for  her  to  use 
white  tablecloths,  and  protested  that  appellant  did  not  take  care 
of  the  milk  in  a  proper  manner.  The  appellee  Charles  was  not 
present  when  this  conversation  took  place. 

Some  time  in  August  of  the  same  year,  it  also  appears  from 
the  evidence,  there  had  been  some  controversy  between  the 
two  families  about  some  ponies.  One  morning,  the  appellee 
Charles  drove  into  the  yard,  where  the  appellant  was  at  the  well, 
pumping  water.  It  appears  from  the  evidence  that  he  picked  up 
a  stick  in  the  yard,  approached  the  appellant,  and  accused  her 
of  having  made  trouble  between  his  children.  Appellant  tes- 
tifies that  he  brandished  the  stick  in  the  air,  and  greatly  fright- 
ened her.  William  does  not  appear  to  have  been  present  on  this 
occasion. 

Nothing  untoward  appears  to  have  taken  place  between  the 
parties  thereafter  until  the  latter  part  of  February,  1916.  At 
that  time,  the  appellee  Charles  and  his  wife  were  in  Colorado. 
It  appears  that  there  was  some  correspondence  between  William 
and  his  father  in  regard  to  his  remaining  on  the  place,  and  in 
regard  to  the  execution  of  notes  for  money  which  Charles 
claimed  was  due  him  from  William.  One  day  in  the  latter  part 
of  February,  William  telephoned  to  appellant's  father,  Peter 
Danker,  requesting  him  to  come  over  to  their  home.  The  same 
day,  he  also  telegraphed  to  his  father,  who  was  then  in  Colorado, 
to  come  to  Iowa.  The  cause  of  the  summons  to  the  respective 
fathers  of  the  young  people  is  not  disclosed  in  the  record. 
Charles,  however,  was  sick  in  Colorado,  and  did  not  come;  but 
instead,  his  wife,  Sophie,  arrived  in  Iowa  in  a  few  days,  and 
went  to  the  old  home,  and  called  the  young  people  on  the  tele- 
phone. The  appellant  answered  the  telephone.  The  mother- 
in-law  inquired  in  regard  to  the  family,  and  asked  to  talk  with 
her  son,  and  shortly  after  the  talk,  the  son  went  up  to  the  home 
place.  Upon  his  return,  he  was  crying,  and  told  the  appellant 
that  his  mother  would  not  make  any  settlement  with  him,  and 
that  she  claimed  that  he  owed  his  parents  a  large  amount  of 
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money,  which  William  insisted  he  did  not  owe.  That  evening, 
the  appellant  telephoned  to  her  mother-in-law,  and  requested 
her  to  come  down  to  the  appellant's  home,  which  she  did.  After 
her  arrival  that  evening,  Sophie  requested  the  appellant  and 
her  husband  to  sign  certain  notes,  and  some  controversy  appears 
to  have  arisen  in  regard  to  how  much,  if  anything,  was  owing 
to  the  parents.  The  appellant  testified  that  her  mother-in-law 
appeared  to  have  been  angry  on  that  occasion,  and  said  that, 
if  the  appellant  and  her  husband  would  not  sign  the  notes,  they 
would  have  to  move  off  the  farm  in  three  days,  and  that  they 
could  not  live  together  any  longer.  During  the  evening,  the 
mother-in-law  sought  to  take  the  baby,  which  the  appellant  was 
holding,  and,  objection  being  made,  the  mother-in-law  thereupon 
slapped  the  appellant's  face.  The  appellant  then  said  to  her 
mother-in-law  that  the  latter  wanted  her  to  get  a  divorce  from 
her  husband,  and  to  this  the  mother-in-law  replied,  **Yes,  to- 
morrow.'' The  husband  at  this  time  took  sides  with  his  wife, 
and  ordered  his  mother  to  leave  the  house.  This  she  objected 
to  doing,  and  insisted  that  she  would  stay  all  night ;  but  the  son 
was  obdurate,  and  demanded  that  she  go,  and  in  about  15  min- 
utes, she  left. 

The  appellant  and  her  husband  spent  that  night  packing 
their  furniture,  intending  to  move  away.  Early  the  next  morn- 
ing, the  husband  went  up  to  see  his  mother,  to  see  if  he  could 
not  effect  a  settlement  of  the  matters  between  them.  He  returned 
shortly,  and  told  the  appellant  that  he  could  do  nothing  with  his 
mother.  About  this  time,  the  appellant's  father.  Danker,  ap- 
peared on  the  scene,  and,  desiring  to  act  as  a  peacemaker,  ad- 
vised the  husband  to  see  his  mother  again,  and  ascertain  if  he 
could  not  effect  a  settlemtent  and  stay  longer  on  the  farm  where 
they  were.  Rather  impulsively,  the  husband  again  left,  with  the 
declared  purpose  that  he  would  see  his  mother  and  force  a  set- 
tlement. 

He  left  in  his  work  clothes,  on  horseback,  in  the  direction 
of  his  old  home.  He  never  returned.  The  mother  told  the  appel- 
lant over  the  telephone  that  the  son  had  gone  to  Colorado,  to 
see  his  father  on  business,  and  that  he  would  be  back  in  a  few 
days. 

Arriving  in  Colorado,  however,  he  executed  a  written  instru- 
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ment  conveying  his  personal  property  to  his  father.  He  re- 
mained in  Colorado,  and  wrote  a  letter  to  the  appellant,  declar- 
ing that  he  would  not  live  with  her  any  longer.  The  property 
conveyed  by  the  written  instrument  executed  in  Colorado  was 
subsequently  taken  by  legal  process  from  possession  of  appellant. 

The  foregoing  comprises  the  substance  of  the  material  evi- 
dence in  the  case  in  behalf  of  the  appellant.  Upon  this  record, 
the  court  directed  a  verdict  in  favor  of  the  appellee  Charles. 
This  ruling  by  the  court  was  correct.  There  was  no  sufficient 
proof  whatever,  under  this  record,  upon  which  to  hold  this  ap- 
pellee for  damages  for  alleged  alienation  of  the  affection  of  the 
appellant's  husband. 

The  only  incidents  proven  in  the  record  to  connect  the  ap- 
pellee directly  with  transactions  with  the  son  are  the  two  re- 
ferred to :  one  when  he  threatened  to  shoot  the  son  at  the  birth- 
day party  because  there  was  a  broken  batten  on  the  barn;  the 
other  when  he  drove  into  the  yard  one  day,  and  brandished  a 
stick  in  the  presence  of  the  appellant.  Just  exactly  what  ef- 
fect the  warlike  demonstrations  at  the  birthday  party  had  upon 
the  affections  of  the  husband  is  not  disclosed  by  the  testimony, 
except  that  it  appears  that  thereafter  William  avoided  the  pres- 
ence of  his  father,  and  sought  the  solicitude  and  comfort  of  his 
wife.  He  stayed  away  from  the  festal  board,  and,  fear  not 
having  departed  altogether  from  his  heart,  when  they  retired 
that  night,  the  young  couple  pulled  the  bed  in  front  of  the  un- 
locked door,  to  prevent  intrusion. 

The  husband  does  not  appear  to  have  been  present  at  the 
time  of  the  demonstration  with  the  stick,  nor  is  there  any  evi- 
dence that  he  lost  any  affection  for  his  wife  because  thereof. 

The  only  other  thing  connecting  the  appellee  Charles  with 
the  alleged  alienation  of  affections  is  the  inference  that  might 
be  drawn  as  to  what  took  place  between  the  son  and  his  father 
in  Colorado,  when  they  settled  their  property  matters  and  the 
son  wrote  to  his  wife  that  he  was  not  coming  back.  This,  how- 
ever, is  the  merest  inference. 

It  is  claimed,  however,  that  the  case  should  have  gone  to 
the  jury  on  the  question  of  conspiracy  between  the  father  and 
mother  to  alienate  the  affections  of  the  son.    Regarding  the  mat- 
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ter  of  conspiracy  in  a  case  of  this  character,  under  somewhat 
similar  facts,  we  said,  in  Pooley  v.  Dutton,  165  Iowa  745 : 

**If  the  father  is  also  to  be  held  liable,  it  must  be  because 
it  is  found  that  he  himself  wrongfully  and  maliciously  interfered 
between  his  daughter  and  her  husband,  and  by  his  advice,  per- 
suasion, or  influence,  maliciously  exercised,  alienated  her  from 
her  love  and  loyalty  to  her  husband.  He  is  in  no  manner  to  be 
held  liable  or  responsible  for  the  acts,  words,  or  conduct  of  the 
mother,  or  for  the  influence,  if  any,  exercised  by  the  mother 
over  the  daughter,  unless  it  be  further  afiSrmatively  established 
by  the  evidence  that  there  was  a  conspiracy  or  combination 
between  the  mother  and  himself  to  wrongfully  and  maliciously 
influence  and  bring  about  a  separation  between  the  plaintiff  and 
his  wife,  and  that  the  wrongful  acts  were  done  and  wrongful 
influence  was  exercised  by  the  mother  in  pursuance  or  further- 
ance of  the  conspiracy  so  formed  or  existing.  If  such  con- 
spiracy be  found,  then,  of  course,  the  acts  done  and  the  words 
said  by  either  in  carrying  out  the  common  design  are  the  acts 
and  words  of  both." 

See,  also,  Heisler  v.  Heisler,  151  Iowa  503.  . 

Applying  these  rules  to  the  instant  case,  there  is  an  utter 
want  of  evidence  to  show  any  act  of  conspiracy  or  combination 
between  the  mother  and  the  appellee  Charles,  to  wrongfully  and 
maliciously  influence  and  bring  about  a  separation  between  the 
appellant  and  her  husband,  or  that  the  wrongful  acts  were  done 
and  the  wrongful  influence  exercised  by  the  mother  in  pursu- 
ance or  furtherance  of  a  conspiracy  so  formed  or  existing. 

We  fail  to  find  in  the  record  any  sufiicient  evidence  from 
which  a  jury  could  be  warranted  in  finding  that  there  was  any 
such  unlawful  combination  or  conspiracy  between  the  appellee 
and  his  wife  as  could  make  the  appellee  Charles  liable  in  this 
action. 

The  action  of  the  lower  court  in  directing  a  verdict  in  favor 
of  the  appellee  Charles  Holdorf  was  correct.  No  other  question 
is  before  us.    The  judgment  appealed  from  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Lena  D.  Huffman  et  al.,  Appellants,  v.  Martha  Beamer  et  al., 

Appellees. 

BANKS  AND  BANKING:     Presumption  of  Delivery  of  Oertificate  of 

1  Deposit.  Delivery  of  certificates  of  deposit  to  a  wife  may  be  in- 
ferred from  the  fact  that  the  husband,  in  connection  with  a  general 
purpose  to  make  disposition  of  his  property  prior  to  his  death, 
caused  the  certificates  to  be  made  payable  to  himself  or  to  his 
w^ife,  and  that  the  wife  was,  after  the  death  of  the  husband,  in  un- 
questioned possession  of  the  certificates.  (See  Sec.  1889-b,  Code 
Supp.,  191S.) 

DEEDS:     Fraud  Unquestioned  by  Orantor.    A  conveyance  which  is  un- 

2  questioned  by  a  mentally  competent  grantor  may  not,  during  the 
lifetime  of  the  grantor,  be  questioned  by  a  prospective  heir  of  the 
grantor. 

Appeal  frovi  Taylor  District  Court, — P.  C.  Winter,  Judge. 

October  26,  1920. 

Rehearing  Denied  June  25,  1921. 

Action  in  equity  for  an  accounting.  Decree  dismissing 
plaintiff's  petition  and  petition  in  intervention.  Plaintiff  ap- 
peals.— Affirmed, 

McCoun  cfc  Brant  and  William  M.  Jackson,  for  appellants. 
Spence  tf*  Beard  and  Flick  &  FIM',  for  appellees. 

Stevens,  J. — The  essential  facts  of  this  case  are  as  follows : 
Zadock  Beamer  and  Martha  Beamer,  his  wife,  several  months  be- 
fore his  death,  which  occurred  on  May  30,  1915,  deeded  240 
acres  of  his  400-acre  farm  to  his  daughter,  the  plaintiff  Lena 
D.  Huffman,  and  160  acres  to  the  defendant  E.  D.  Beamer,  who 
is  the  son  of  Martha  Beamer,  but  not  of  the  deceased.  At  the 
same  time,  Mr.  Beamer  conveyed  a  residence  and  acreage  prop- 
erty and  two  brick  buildings  in  Clearfield  to  his  wife.  Before 
executing  these  instruments,  he  summoned  plaintiff  and  defend- 
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ant  E.  D.  Beamer  to  his  home,  and  informed  them  that  he  in- 
tended to  make  these  conveyances ;  and,  a  couple  of  days  later, 
deeds  were  executed  and  handed  to  the  grantees  for  inspection, 
after  which  they  were  returned  to  the  grantor,  and  filed  for 
record  in  the  proper  county.  In  addition  to  the  real  property 
owned  by  him,  deceased  was  possessed  of  money  and  personal 
property  of  the  approximate  aggregate  value  of  $8,000.  At  the 
time  of  his  death,  certificates  of  deposit  in  different  banks  were 
held,  as  follows:  One  for  $2,683.87,  issued  by  the  Iowa  State 
Bank  of  Mount  Ayr,  bearing  date  October  22,  1915;  one  for 
$4,045.25,  bearing  date  October  22,  1915,  issued  by  the  Mount 
Ayr  State  Bank;  and  one  for  $1,800,  bearing  date  July  26,  1915, 
issued  by  the  First  National  Bank  of  Clearfield. 

On  June  5,  1916,  the  defendants  went  to  plaintiff's  resi- 
dence, and  requested  her  to  go  to  Clearfield  with  them  and  have 
an  assignment  of  the  certificates  and  money  above  referred  to, 
to  Martha  Beamer.  In  compliance  therewith,  plaintiff  accom- 
panied defendants  to  Clearfield,  where  the  following  instrument 
was  prepared,  signed,  and  acknowledged  by  her  and  by  the 
defendant,  B.  D.  Beamer,  in  the  presence  of  and  before  W.  M. 
Long,  notary  public : 

**For  value  received,  we  hereby  assign  and  set  over  unto 
Martha  P.  Beamer  all  our  right,  title,  and  interest  to  any  and 
all  moneys  belonging  to  the  estate  of  our  father,  Zadock  Beamer, 
which  we  may  have  acquired  as  heirs  at  law  or  devisee  or  legatee 
of  our  said  father.    Done  this  5th  day  of  June,  1916." 

It  is  also  claimed  by  defendants  that  plaintiff,  at  the  same 
time,  indorsed  each  of  the  certificates  of  deposit  to  her  mother, 
by  writing  her  name  on  the  back  thereof.  She  testified,  how- 
ever, that  she  had  no  recollection  of  having  indorsed  the  cer- 
tificates. On  November  27,  1916,  plaintiff  and  her  husband  bor- 
rowed $3,000  of  Martha  Beamer,  giving  therefor  their  note,  due 
in  one  year. 

At  the  time  of  the  marriage  of  Martha  and  Zadock  Beamer, 
E.  D.  Beamer  was  about  four  years  of  age.  He  was  never 
adopted  by  Zadock  Beamer,  but  lived  in  the  family  until  his 
marriage,  which  occurred  about  the  time  he  became  21  years  of 
age,  and  appears  to  have  been  treated  by  deceased  the  same  as 
though  he  were,  in  fact,  his  son.     Defendant  does  not  appear 
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to  have  known  that  Zadock  Beamer  was  not  his  father,  until 
about  the  time  of,  or  shortly  after,  the  latter 's  death,  nor  did 
plaintiff  know  that  he  was  not  her  full  brother  until  the  day 
the  deeds  were  executed.  The  240-acre  tract  conveyed  to  plain- 
tiff was  apparently  worth  about  $10,000  more  than  the  160-acre 
tract  conveyed  to  E.  D.  Beamer.  Martha  Beamer,  some  time  be- 
fore the  commencement  of  this  suit,  conveyed  the  store  buildings, 
the  value  of  which  she  estimated  at  $7,000,  to  her  codefendant, 
and  also  gave  him  the  $3,000  note  signed  by  plaintiff  and  her 
husband.  She  gives  as  her  reason  for  these  transactions  that  she 
desired  to  equalize  the  shares  of  plaintiff  and  Ed  Beamer.  After 
the  commencement  of  this  suit,  she  conveyed  what  remained  of 
her  real  property  to  E.  D.  Beamer,  reserving,  however,  the  right 
to  the  possession  and  use  thereof  during  her  life. 

Plaintiff,  in  her  petition,  alleges  that  she  was  induced  to 
execute  the  written  assignment  referred  to  above,  by  the  false 
pretenses  and  representations  of  the  defendant  E.  D.  Beamer 
that  this  was  necessary,  to  enable  her  mother  to  collect  the  certifi- 
cates, and  to  avoid  the  appointment  of  an  administrator;  that 
the  real  property  conveyed  to  Martha  Beamer  was  intended  for 
her  use  only  during  her  life;  that  such  was  the  express  under- 
standing of  all  of  the  parties;  that  Martha  Beamer,  disregard- 
ing her  duty,  appropriated  the  property  to  her  own  use,  and 
conveyed  or  gave  it  to  her  codefendant.  Plaintiff  further  alleges 
that  she  is  the  absolute  owner  of  two  thirds  of  all  the  personal 
property  of  which  Zadock  Beamer  died  seized ;  and  asks  judg- 
ment for  the  amount  thereof,  and  that  the  real  estate  conveyed 
by  Martha  Beamer  be  impressed  with  a  lien  for  the  amount  of 
plaintiff's  claim.  All  of  the  allegations  of  plaintiff's  petition 
not  specifically  admitted  are  denied  by  defendants.  The  value 
of  the  personal  property  and  real  estate  conveyed  to  Martha 
Beamer  was,  at  the  time,  about  $20,000. 

Plaintiff  claims,  in  argument,  that  neither  the  money  nor 
the  certificates  of  deposit  above  referred  to  were  ever  delivered 
to  Martha  Beamer,  and  that  the  attempted  gift  to  her  by  her 
1.  Banks  akd  husband  failed.  The  evidence  leaves  little  doubt 
sumption* of 'de-  as  to  the  purposc  and  intention  of  Zadock 
clte\t  deposit.  Bcamcr.  The  deeds  to  the  wife  convey  an  abso- 
lute title.    No  competent  evidence  tending  to  show  that  the  con- 
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veyance  was  intended  to  be  of  a  life  estate  only  was  offered; 
but,  on  the  contrary,  substantially  all  of  the  competent  testi- 
mony shows  that  deceased  intended  Martha  Beamer  to  have  all 
of  his  estate  absolutely,  except  the  400-acre  farm.  The  scrivener 
who  prepared  the  deeds  testified : 

*' About  his  personal  property,  he  made  this  remark:  Mrs. 
Beamer  had  lived  with  him  for  over  40  years,  and  he  was  eroiiij:; 
to  live  with  her  the  rest  of  his  life,  and  he  was  going  to  give  her 
plenty,  after  he  had  made  a  disposition  of  his  property.  I 
didn't  know  of  anything  he  was  giving  her  except  real  estate. 
He  said,  'Wilbur,  I  expect  you  wonder  why  I  am  giving  it  to  my 
wife,  and  she  can  do  with  it  as  she  pleases.  I  am  giving  my 
wife  plenty  of  property,  and  she  can  even  this  up  in  her  own 
way.'  He  said  she  could  give  it  away  in  her  own  way.  He  said 
he  was  giving  her  as  much  as  $20,000.'' 

Plaintiff  testified  that  deceased  told  her  that  the  property 
he  was  leaving  to  her  mother  was  worth  about  $20,000.  L.  A. 
Tope,  administrator  of  the  estate  and  intervener  herein,  refer- 
ring to  a  conversation  had  with  deceased,  after  the  deeds  were 
executed,  testified  as  follows : 

**  Shortly  after  Mr.  Beamer  came  back  from  Baltimore,  I 
met  him  on  the  street.  I  asked  him  how  he  was  getting  along. 
He  says :  *  Not  very  good ;  I  am  going  to  have  to  take  some  other 
treatment.'  He  said:  *I  think  I  will  go  to  Savannah,  Mo.  J 
can't  do  any  good  back  east.'  He  mentioned  the  160  acres  h*? 
was  going  to  give  to  Dorrie,  and  he  was  going  to  give  his  daugh- 
ter 240  acres,  and  the  town  property  and  other  properties,  in- 
cluding notes  and  moneys  he  was  going  to  turn  over  to  his  wife. 
Q.  What,  if  anything,  did  he  say  about  what  would  become 
of  w^hat  he  left  to  his  wife?  A.  He  said,  'I  think  that  should 
keep  her  in  pretty  good  shape,'  only  he  says:  *I  think  she  will 
divide  it  up  equally;  I  think  that  is  what  she  will  do.  At  any 
rate,  that  is  my  wish,  and  I  think  she  will  do  as  I  want  her. '  ' ' 

From  the  testimony  of  these  witnesses,  it  is  manifest  that 
Mr.  Beamer  expected  his  wife  to  divide  the  property  between 
her  children  as  she  thought  best ;  and  if  she  desired  to  do  it  so 
as  to  equalize  their  respective  shares,  she  would  have  the  right 
to  do  so,  or  to  divide  it  equally,  if  that  w'as  her  desire. 

In  view  of  the  conclusion  reached  herein,  the  claim  of  plain- 
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tiff  that  she  was  induced  by  the  fraud  of  the  defendant  E.  D. 
Beamer  to  execute  the  written  assignment  above  referred  to, 
has  little  bearing  upon  the  case.  No  one  claims  that  she  in- 
tended thereby  to  make  a  gift  to  her  mother  of  such  interest  as 
she  might  have  therein.  It  may  be  conceded  that  such  was  not 
her  purpose.  Her  claim  that  she  did  not  indorse  her  name  upon 
the  back  of  the  certificates  of  deposit  is  contrary  to  the  evidence. 
The  original  signatures  are  before  us,  and  we  have  compared 
them  with  other  signatures,  the  genuineness  of  which  is  ad- 
mitted. There  can  be  no  doubt  that  they  were  written  by  the 
same  person. 

But  it  is  further  contended  by  appellant  that  the  claim  of 
Martha  Beamer  to  the  certificates  of  deposit  rests  upon  an 
unexecuted  gift.  There  is  no  direct  evidence  of  an  actual  de- 
livery of  the  certificates  by  Zadock  Beamer  to  Martha  Beamer. 
It  appears,  however,  that  she  was  in  possession  thereof,  on  the 
5th  of  June  following  her  husband  ^s  death.  The  record  is  silent 
as  to  when,  or  from  whom,  she  received  them.  No  one,  at  the 
time  the  assignment  was  executed,  claimed  that  she  was  not 
rightfully  in  possession  thereof;  and  plaintiff,  on  November  7, 
1916,  borrowed  $3,000  of  the  proceeds  thereof,  giving  a  note, 
as  previously  stated.  While  the  certificate  issued  by  the  Iowa 
State  Bank  of  Mt.  Ayr  and  the  certificate  issued  by  the  First 
National  Bank  of  Clearfield  certify  that  the  deposit  was  made 
by  Zed  or  Zadock  Beamer,  the  former  is  made  payable  *  *  to  him- 
self or  Martha  F.  Beamer,''  and  the  latter  to  "himself  or  wife.'* 
The  remaining  certificate,  issued  by  the  Mt.  Ayr  State  Bank, 
acknowledges  a  deposit  by  **Zed  Beamer  or  Mrs.  Martha  F. 
Beamer,*'  and  it  is  made  payable  to  ** himself  or  herself."  The 
evidence  does  not  specifically  show  to  whom  these  certificates 
were  delivered.  It  may  well  be  assumed  that  they  were  made 
payable  to  either  deceased  or  Martha  Beamer,  for  the  purpose  of 
carrying  out  the  declared  intention  of  the  former  to  transfer 
all  of  his  personal  property  to  his  wife  absolutely. 

It  may  be  conceded  that  mere  possession  of  the  certificates 
at  the  time  in  question  does  not  alone  show  delivery ;  but,  when 
it  is  considered  in  connection  with  the  understanding  and  con- 
duct of  all  of  the  parties,  with  the  expressed  desire  of  Mr. 
Beamer,  and  with  the  other  circumstances  mentioned  and  shown 
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in  evidence,  suflSeient  is  shown  to  justify  an  inference  of  deliv- 
ery. It  must  also  be  borne  in  mind  that  Zadock  Beamer,  who 
was  at  the  time  afflicted  with  a  fatal  malady,  was  anxious  to 
fully  settle  his  estate,  in  advance  of  his  death,  and  to  avoid  the 
appointment  of  an  administrator.  Manifestly,  Martha  Beamer 
was  not  intended  to  be  regarded  by  her  husband  as  the  recipient 
of  a  gift.  She  was  entitled  to  one  third  of  all  of  his  property, 
real  and  personal,  of  which  he  died  seized.  By  joining  in  the 
deeds  conveying  the  400-acre  farm  to  her  children,  she  waived 
her  right  to  a  large  portion  thereof.  Doubtless,  their  wishes  and 
desires  were  the  same ;  and  the  right  of  Martha  Beamer  to  retain 
the  property  in  controversy  will  not  be  denied,  upon  the  ground 
that  actual  delivery  is  not  proven  by  direct  evidence. 

It  may  or  may  not  be  true  that  the  defendant  B.  D.  Beamer 
has  obtained  possession  and  control  of  a  large  part  of  his 
mother's  property  by  the  exercise  of  an  improper  influence  over 

her;  but  she  is  not  seeking  to  set  aside  any  of 
*  unquestioned  by  the  convcyauccs  made  by  her,  and  plaintiff  has 
^^^^  '*  no  such  interest  in  the  subject-matter  as  to  en- 

title her  to  maintain  any  action  for  that  purpose.  The  mother, 
in  her  testimony,  said  that  what  she  did  was  wholly  voluntary 
upon  her  part,  and  to  equalize  the  shares  of  her  son  and  daugh- 
ter, for  whom  she,  at  the  time,  entertained  like  affection,  and 
not  to  discriminate  against  this  plaintiff.  It  follows  that  the 
judgment  and  decree  of  the  coi^rt  below  must  be,  and  are — 
Affirmed. 

Weaver,  C.  J.,  Ladd  and  Arthur,  JJ.,  concur. 


In  re  Estate  of  L.  C.  Burgin. 

EXECUTORS  AND  ADMINI8TRATOB8:  Claims— Attorney  Fees  on 
Unsuccessful  Attempt  to  Probate  WUL  Beneficinries  under  an  al- 
leged will  who  are  unsuccessful  in  their  attempt  to  probate  the  same 
against  adversely  interested  heirs,  may  not  recover  from  the  estate 
of  the  deceased  their  outlay  for  attorneys'  fees  and  witness  fees. 

Appeal  from  Clay  Disfrkt  Court. — James  D^Land,  Judge. 


/ 
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June  25,  1921. 

The  claimant,  Ella  M.  Burgin,  presented  a  claim  against  the 
administrator  of  her  deceased  husband's  estate  for  reimburse- 
ment of  expenses  incurred  by  her  for  attorney  fees  and  medical 
testimony  in  an  unsuccessful  attempt  on  her  part  to  establish 
the  purported  will  of  the  deceased  husband.  Her  petition  was 
dismissed,  and  she  has  appealed. — Affirmed, 

J.  W.  Cory  &  Son,  for  appellant. 
Heald  <&  Cook,  for  appellee. 

Evans,  C.  J. — L.  C.  Burgin  died  in  the  latter  part  of  1915, 
and  left  surviving  him  his  widow  and  two  daughters  as  his  only 
heirs  at  law.  In  April,  1908,  he  had  executed  a  will.  Shortly 
thereafter  he  was  adjudged  insane,  and  conmiitted  to  the  hos- 
pital at  Cherokee,  and  there  remained  until  his  death.  After 
his  death,  the  widow,  as  the  custodian  of  the  will,  filed  the  same, 
and  later,  as  proponent,  pressed  it  for  probate.  The  probate 
thereof  was  contested  by  the  daughters  on  the  ground  of  mental 
incapacity.  This  defense  prevailed,  and  probate  was  refused. 
The  widow  incurred  a  large  expense  in  the  way  of  attorneys' 
fees  and  fees  of  medical  experts,  amounting  to  more  than  $3,000. 
It  is  for  these  expenses  that  she  claims  reimbursement  from  the 
estate. 

The  only  beneficiaries  named  in  the  will  were  the  widow  and 
daughters.  In  the  will  contest,  the  widow  was  represented  by 
attorneys  of  her  own  choosing.  Likewise,  the  daughters,  in  their 
contest  of  the  same,  were  represented  by  attorneys  of  their  own 
choosing.  It  is  a  case,  therefore,  where  all  the  parties  in  interest 
have  come  voluntarily  into  court,  and  have  tendered  issue  as  be- 
tween themselves,  and  have  carried  their  contest  to  a  final  ad- 
judication determinative  of  their  rights.  In  such  a  case,  no 
administrator,  executor,  or  trustee  of  the  estate  was  under  any 
duty  to  intervene  or  to  participate  in  any  manner  in  the  litiga- 
tion. The  adjudication  between  all  the  parties  in  interest  be- 
came binding,  not  only  as  against  them,  but  upon  the  estate  as 
such,  and  upon  any  future  administrator  or  trustee  thereof. 
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The  case  presented  is,  therefore,  one  of  that  class  where  the 
voluntary  litigants  are  deemed  to  be  litigating  in  their  own  in- 
terest and  at  their  own  expense.  Each  litigant  is  subject  to  the 
risk  of  liability  for  costs.  Neither  litigant  is  liable  for  the  at- 
torney fees  incurred  by  the  other.  To  allow  this  claim  would  be 
to  charge  the  daughters  with  two  thirds  of  the  attorney  fees 
incurred  by  the  mother,  notwithstanding  that  they  had  carried 
the  contest  through  their  own  attorneys  at  their  own  expense. 
The  suit  pressed  by  the  widow  for  the  probate  of  the  will  was 
not  to  the  interest  of  the  daughters.  The  contest  successfully 
pressed  by  the  daughters  was  not  to  the  interest  of  the  widow. 
In  refusing  to  allow  the  claim,  the  trial  court  did  not  err.  On 
the  contrary,  such  holding  was  in  strict  harmony  with  our  re- 
peated holdings.  In  re  Estate  of  Berry,  154  Iowa  301 ;  Allen  v. 
Seaward,  86  Iowa  718;  In  re  Estate  of  Smithy  165  Iowa  614; 
Kirsher  v.  Kirsher,  120  Iowa  337 ;  St.  James  Orphans  Asylum  v. 
McDonald,  76  Neb.  625  (107  N.  W.  979,  110  N.  W.  626) ;  In  re 
Estate  of  Dalton,  183  Iowa  1013;  In  re  Estate  of  McClellan,  192 
Iowa  — .  The  order  of  the  trial  court  is,  therefore,  aflSrmed. — 
Affirmed, 

Preston,  Stevens,  and  Arthur,  JJ.,  concur. 


In  re  Estate  op  Charles  Emerson. 

R.  E.  BoYER,  Administrator,  Appellee,  v.  Ruth  Emerson  et  al.. 

Appellants. 

WILLS:     WiU  (?)  or  Distributive  Share  (?) — Election  Irrespective  of 

1  Statute.  The  statute  (See.  3376,  Code  Supp.,  1913)  under  which 
the  surviving  spouse  may  be  compelled  to  elect  between  will  and  dis- 
tributive share  does  not  prevent  such  survivor  from  voluntarily 
electing,  at  any  time  after  the  probate  of  the  will,  to  take  there- 
under, and  such  election  may  be  shown  by  the  unequivocal  declara- 
tions, actions,  and  conduct  of  the  survivor. 

WILLS:      Felonious   Homicide   by  Legatee — Applicability   of    Statute. 

2  The  statute  (Sec.  3386,  Code  Supp.,  1913)  which  denies  to  one  who 
feloniously  takes  the  life  of  another  the  right  to  succeed  to  the 
property  of  such  other  does  not  apply  to  the  devisee  or  legatee  of 
a  testator  who  dies  from  natural  causes,  because  said  devisee  or 
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legatee  feloniously  takes  the  life  of  his  codevisee  or  eolegatee  and 
thereby  hastens  an  enlarged  devise  or  legacy. 

DESCENT  AND  DI8TBIBXJTION:  Nature  of  Bight  to  Succeed  to 
3  Property.  Principle  affirmed  that  the  right  to  succeed  to  the  prop- 
erty of  a  deceased  is  not  a  natural  right;  that,  as  a  consequence, 
the  legislature  has  plenary  power  in  the  regulation  of  the  right;  and 
that  statutes  which  work  a  forfeiture  of  the  right  as  ordinarily 
given  will  be  treated  as  in  their  nature  penal,  and  will  be  strictly 
construed. 

Appeal  from  Union  District  Cowrt. — H.  K.  Evans,  Judge. 

June  25,  1921. 

Action  on  behalf  of  the  administrator  of  the  estate  of 
Charles  Emerson,  deceased,  for  instructions  relative  to  the  dis- 
tribution of  property  of  the  decedent  testator,  and  to  have  cer- 
tain provisions  of  the  will  construed.  The  trial  court  found 
that  Kate  Emerson,  surviving  spouse,  elected  to  accept  the  pro- 
vision made  for  her  under  said  will,  and  that  there  was  no  statu- 
tory forfeiture  as  against  Roy  I.  Emerson,  the  only  son,  by  rea- 
son of  the  death  of  Kate  Emerson  through  homicidal  means  on 
the  part  of  Roy  I.  Emerson.    Defendants  appeal. — Affirmed, 

Brown  dt  Ferguson,  for  appellants. 

Kenneth  Davenport,  D.  Davenport,  and  T,  L,  Maxwell,  for 
appellees. 

Db  Graff,  J. — Chas.  Emerson,  of  Creston,  Iowa,  died  tes- 
tate, on  the  10th  day  of  January,  1919,  leaving  surviving  him 
his  widow,  Kate  Emerson,  and  Roy  I.  Emerson,  his  only  child 
and  heir  at  law.  The  will  of  the  said  Chas.  Emerson  was  duly 
admitted  to  probate,  and  the  material  provisions  of  said  will 
involved  in  the  matters  in  controversy  read  as  follows : 

**I  give,  devise  and  bequeath  to  my  dearly  beloved  wife, 
Kate  Emerson,  and  my  dearly  beloved  son,  Roy  I.  Emerson,  all 
the  rents,  issues,  and  profits  of  all  my  property  and  business  so 
long  as  my  wife,  Kate  Emerson,  shall  live;  these  rents,  issues, 
and  profits  to  be  divided  equally  between  them,  share  and  share 
alike.    If  my  wife  should  predecease  our  son,  in  that  case,  I 
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give,  devise,  and  bequeath  all  my  property  of  every  kind,  char- 
acter, and  description,  wherever  situated,  to  my  son,  Roy  I. 
Emerson,  to  be  his  absolutely.  If  my  son,  Roy  I.  Emerson, 
should  predecease  his  mother  without  leaving  living  issue,  then, 
in  that  case,  I  give,  devise,  and  bequeath  all  of  my  property  of 
every  kind,  character,  and  description  to  my  dearly  beloved  wife, 
Kate  Emerson,  to  be  hers  absolutely.  *  *  *  If  my  wife 
accepts  the  provisions  of  this  will,  the  same  shall  be  in  lieu  of 
dower,  homestead,  or  other  statutory  provision.*' 

The  surviving  widow  did  not  elect  of  record  to  accept  the 
provisions  of  the  wiU  of  her  deceased  husband  in  lieu  of  her 
distributive  share  and  statutory  rights;  but  it  is  claimed  that 
she  did,  by  declared  oral  statement  and  by  a  sworn  statement 
not  filed  for  record,  clearly  indicate  her  intention  to  accept  un- 
der the  terms  of  said  will,  and  did  so  accept. 

The  death  of  Kate  Emerson  was  caused  through  homicidal 
means  by  her  son,  Roy  I.  Emerson.  She  died  intestate.  May  6, 
1919.  After  the  conviction  and  sentence  of  Roy  I.  Emerson  for 
the  murder  of  his  mother,  and  pending  his  appeal  in  the  Su- 
preme Court  of  this  state,  he  committed  suicide,  leaving  surviv- 
ing him  his  widow,  Ruth  Emerson. 

The  administrator  of  the  estate  of  Chas.  Emerson,  plaintiff 
herein,  has,  under  order  of  court,  converted  the  personal  and 
real  property  into  cash,  and  the  proceeds  are  now  in  his  hands 
for  the  payment  of  debts  owed  by  the  estate,  and  for  final  dis- 
tribution of  the  residue  among  such  persons  as  may  be  de- 
termined legally  entitled  thereto. 

The  collateral  heirs  of  Kate  Emerson,  appellants  herein, 
contend  that  the  widow  did  not  elect  to  accept  the  provisions 
made  for  her  under  the  will  of  her  husband,  in  lieu  of  her  dis- 
tributive share,  and  consequently  her  heirs  are  now  entitled  to 
have  her  statutory  rights  in  and  to  said  estate  admeasured  under 
the  law.  It  is  also  claimed  by  certain  collateral  heirs  that  they 
take  by  descent  the  estate  of  Chas.  Emerson  by  reason  of  the 
statutory  inhibition  of  Section  3386  of  the  Code  Supplement, 
1913,  which,  it  is  contended,  prevents  Roy  I.  Emerson  or  his 
representatives  from  taking  the  estate  of  the  said  Chas.  Emer- 
son through  his  mother,  Kate  Emerson,  whose  death  he  felon- 
iously caused.     This  appeal,  therefore,  presents  for  determina- 
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tion  two  questions,  and  the  correctness  of  the  decision  of  the  trial 
court  thereon. 

,  First.  Did  the  widow,  Kate  Emerson,  under  the  facts  of 
this  case,  elect  to  accept  the  provisions  of  the  will  of  her  de- 
ceased husband  in  lieu  of  her  distributive  share  and  statutory 

rights  ? 
'  or^^distributive  Having  in  mind  the  time  of  the  death  of 

tiolf^rrespective    the    tcstatc,    Charlcs    Emerson,    Section    3376, 
of  statnte.  ^^^    Supplement,    1913,    is    the    controlling 

statute.    The  section  reads  as  follows : 

**The  survivor's  share  cannot  be  affected  by  any  will  of  the 
spouse,  unless  consent  thereto  is  given  within  six  months  after 
a  copy  thereof  has  been  served  upon  the  survivor  by  the  other 
parties  interested  in  the  estate,  and  notice  that  such  survivor  is 
required  to  elect  whether  consent  thereto  will  be  given,  which 
consent,  when  given,  shall  be  in  open  court,  or  by  a  writing 
filed  therein,  which  shall  be  entered  on  the  proper  records 
thereof ;  but  if  at  the  expiration  of  six  months  no  such  election 
has  been  made,  it  shall  be  conclusively  presumed  that  such 
survivor  consents  to  the  provisions  of  the  will  and  elects  to  take 
thereunder/' 

Prior  to  the  enactment  of  this  law,  no  election  by  the  sur- 
viving spouse  was  effective  unless  the  election  was  entered  of 
record,  or  such  facts  shown  as  constituted  an  estoppel.  Section 
2452,  Code,  1873.  This  latter  section  was  superseded  by  legis- 
lation now  appearing  in  Code  Sections  3270  and  3376.  By  the 
former  section,  the  provisions  of  a  will  made  on  behalf  of  the 
surviving  spouse  are  presumed  to  be  in  lieu  of  her  distributive 
share  and  other  statutory  rights,  and  therefore  reverse  the  pre- 
sumption existing  prior  thereto. 

This  legislation  was  judicially  noticed  in  the  case  of  Ar- 
nold V,  Livingston,  157  Iowa  677,  and  the  confusion  in  decisions 
caused  by  the  failure  to  distinguish  between  prior  and  subse- 
quent legislation  on  the  subject  was  pointed  out.  Under  the 
present  law,  the  widow  may  elect  to  accept  under  the  provisions 
of  the  will  at  any  time,  and  this  fact  may  be  established  by  any 
competent  evidence.  Such  an  election,  therefore,  need  not  be 
made  within  six  months,  nor  is  an  election  of  record  ne(»essary, 
except  as  provided  in  Section  3376. 
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A  widow's  interest  in  her  husband's  estate  is  determined 
by  the  law  in  force  at  the  death  of  the  husband.  The  case  of 
Thorpe  v.  Lyones,  160  Iowa  415,  by  reason  of  the  time  element 
involved,  was  governed  by  the  provisions  of  Section  2452  of  the 
Code  of  1873.  Subsequent  decisions  which  control  the  case  at 
bar  include  Berry  v.  Donald,  168  Iowa  744;  Schuhert  v.  Barn- 
holdt,  177  Iowa  232 ;  Watrous  v.  Watrotts,  180  Iowa  884. 

The  record  discloses  unmistakably  that  the  widow,  Kate 
Emerson,  did  elect  to  take  under  the  provisions  of  the  will,  in 
lieu  of  her  statutory  rights.  The  evidence  is  clear  and  satis- 
factory. Her  conversations  indicate  that  her  choice  was  in  no 
sense  casual.  She  declared  her  intention  and  election  after  con- 
sultations with  the  administrator,  Boyer,  with  the  attorney  for 
the  executor  of  the  will,  and  with  the  eminent  lawyer  who  drew 
the  will,  whom  she  consulted  after  the  death  of  her  husband, 
and  who  was  then  the  acting  and  qualified  probate  judge. 
Against  the  advice  and  the  recommendation  of  these  men,  well 
versed  in  the  law,  and  who  were  fully  cognizant  of  the  condition 
of  the  estate,  she  firmly  declined  to  accept  their  recommenda- 
tions, and  expressed  a  fixed  determination  to  stand  by  the  terms 
of  the  will,  and  gave  her  reasons  therefor.  On  the  day  before 
her  death,  she  signed  and  swore  to  a  petition  for  order  as 
administratrix  in  the  estate  of  Chas.  Emerson,  deceased,  and 
in  that  document  she  asked  that  an  order  be  entered,  authorizing 
her,  as  administratrix  with  the  will  annexed,  to  carry  on  the 
business  of  her  deceased  husband,  in  accordance  with  the  terms 
and  provisions  of  his  will.  This  petition  was  not  filed,  by 
reason  of  her  unfortunate  death.  Her  conduct  in  these  par- 
ticulars is  inconsistent  with  an  election  to  take  under  the  statute, 
and  her  written  election,  entered  of  record,  would  be  no  more 
certain  and  unmistakable.  Her  election  having  been  made  in 
this  manner,  and  her  right  of  choice  having  been  determined, 
that  election  could  not  be  revoke^  by  herself  or  by  her  heirs  and 
next  of  kin.  The  court  was  clearly  right  in  its  holding  in  this 
particular. 

Second.     Is  Roy  I.  Emerson  or  his  representatives  denied 

2.  Wills:  felonious  *^®  ^^S^*  ^^  acccpt  the  benefits  undcr  the  will, 

a?e'?!'''fppnca!^'    by  rcasou  of  the. death  of  his  mother,  caused  by 

biiity  of  statute,    felon ious  mcans  on  his  part?    If  such  a  prohi- 
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bition  exists,  it  must  be  by  virtue  of  the  provisions  of  Section 
3386,  Code  Supplement,  1913. 

Blackstone  defines  the  inheritance  law  as  a  **  civil  conven- 
ience, calculated  for  the  peace  of  mankind.  *  * 

The  right  to  take  property  by  devise  or  descent  is  a  statu- 
tory privilege,  and  not  a  natural  right.  Such  matters  are 
strictly  within  legislative  control.     Our  state  Constitution,  in 

its  Bill  of  Bights,  insures  and  secures  the  ac- 

3.  Descent  and  .   .  .  i  .      .  • 

DI8TBIBUTION:  Quirmg,  possessiug,  and  protecting  property  as 
to  succeed  to  an  inalienable  right.  Constitution  of  Iowa, 
prope    .  Article  1,  Section  1.    This  guaranty,  however, 

ceases  to  operate  at  the  death  of  the  possessor.  Neither  our 
state  nor  our  Federal  Constitution  secures  the  right  to  anyone 
to  control  or  dispose  of  his  property  after  his  death,  nor  the 
right  to  anyone,  whether  of  kin  or  not,  to  take  it  by  inheritance. 
Strode  v.  Commonwealth,  52  Pa.  181 ;  Magoun  v,  Illinois  Tr,  cfe 
Sav.  Bank,  170  U.  S.  283 ;  In  re  Estate  of  Magnus,  32  Colo.  527 ; 
Booth's  Exr.  v.  Commonwealth,  130  Ky.  88;  Eyre  v.  Jacob,  14 
Gratt.  (Va.)  422.  The  legislature  may  restrict  the  succession 
of  estates  of  decedents  in  any  manner,  and,  if  it  pleased,  could 
absolutely  repeal  the  statute  of  wills  and  of  descent  and  dis- 
tribution. It  could,  in  the  exercise  of  sovereignty,  take  any  or 
all  property,  upon  the  death  of  the  owner,  for  the  payment  of 
decedent's  debts,  and  apply  the  residue  to  public  uses.  Our 
statutes,  therefore,  cover  the  entire  field,  of  succession,  either  by 
descent  or  by  will.  Every  conceivable  case  is  comprehended 
within  the  statute.  Equitable  rules  cannot  be  imposed,  nor  the 
canons  of  common  or  civil  law  invoked.  Consequently,  unless 
the  rights  of  Ruth  Emerson,  appellee,  are  barred  by  the  pro- 
visions of  our  statute,  she  is  entitled  to  take  the  benefits  claimed. 
Section  3386  provides: 

**No  person  who  feloniously  takes  •  •  •  the  life  of 
another  shall  inherit  from  such  person  •  •  *  or  take  by 
devise  or  legacy  from  him,  any  portion  of  his  estate;  •  •  • 
but  •  •  *  all  benefits  that  would  accrue  to  any  such  per- 
son upon  the  death  or  disability  of  the  person  whose  life  is  thus 
taken  •  •  •  shall  become  subject  to  distribution  among  the 
other  heirs  of  such  deceased  person,  according  to  the  foregoing 
rules  of  descent  and  distribution  in  case  of  death.  * ' 
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This  is  a  public  policy  statute,  governing  a  particular  sub- 
ject, and  the  courts  may  not  by  judicial  interpretation  enlarge 
the  legislative  intent.  Kuhn  v.  Kuhn,  125  Iowa  449 ;  Bruns  v. 
Cope,  182  Ind.  289. 

The  policy  of  this  state,  as  of  all  states  within  these  United 
States,  is  opposed  to  the  imposition  of  forfeitures  and  attain- 
ders. The  swift  and  certain  administration  of  our  criminal 
laws  in  the  punishment  of  crime  meets  the  demand  of  our  public 
policy ;  and  the  common  law,  which  in  this  particular  is  not  in 
harmony  with  the  genius  and  the  spirit  of  our  institutions,  was 
in  the  nature  of  a  punishment  imposed  upon  the  guilty  person, 
and  the  escheat  resulting  inured  to  the  king  or  his  exchequer. 

Had  Roy  Emerson  killed  his  father,  the  prohibition  of  the 
statute  would  be  called  into  operation.  It  may  not  be  applied 
in  this  case,  without  reading  something  into  the  statute  which 
was  not  included  therein  by  the  legislature.  In  re  Estate  of 
Mertes,  181  Ind.  478.  It  is,  in  effect,  a  penal  statute,  and  must 
be  strictly  construed. 

The  life  estate  of  Kate  Emerson,  under  the  will  in  ques- 
tion, terminated  at  her  death,  and  consequently  there  was  no 
interest  vested  in  her  which  her  collateral  heirs  could  inherit. 
Under  Section  3386,  it  is  the  inheritance  or  testamentary  devo- 
lution from  the  victim  of  the  crime  that  is  prohibited,  and  the 
statute  does  not  purport  to  forfeit  the  property  of  the  offender 
when  it  is  acquired  by  devise  or  descent  through  some  other 
person.  The  disqualification  contended  for  by  appellant  does 
not  exist  under  the  facts  and  the  law  of  the  instant  case.  Where- 
fore, the  decree  entered  by  the  trial  court  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


In  re  Estate  of  Charles  McAllister. 

Fannie  S.  McAllister,  Appellant,  v.  Sue  A.  McAllister  et 

aL,  Appellees. 

APPEAL  AND  EBBOB:     AppealabUity  of  Order  Construing  WiU.    An 

1     order  of  the  probate  court,  construing  a  will  for  the  purpose  of  dc- 
termining  what  portion  of  a  solvent  estate  was  liable  for  debts,  is 
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not  a  final  adjudication,  and  is  not,  thoref oro,  appealable,  even  though 
it  was  entered  on  a  stipulation  waiving  the  bringing  of  an  inde* 
pendent  action  in  equity  for  the  purpose  of  construing  such  will. 

WUiLS:     Oonstmctlon — ^Action  in  Equity.    Principle  reaffirmed  that  a 

2  court  of  equity  has  jurisdiction  to  entertain  an  action  for  the  sole 
purpose  of  construing  a  will. 

WILLS:     Constmction — ^Liability  of  Besidoary  Estate  for  Debts.    De- 

3  vise  of  a  solvent  testator  to  a  wife  construed,  and  held  to  cast  the 
entire  burden  of  debts  upon  the  residuary  legatees. 

WILLS:    Interest  on  Legacies.    The  court  may  not  grant  interest  on  a 

4  legacy  for  the  purpose  of  attaining  equity,  when  such  interest  is  not 
allowable  as  a  matter  of  law. 

WILLS:    IneffectiTe  Codicil  As  Indicating  Intention.    A  codicil  which 

5  is  ineffective  because  of  insufficient  execution  may,  nevertheless, 
point  the  way  to  testator's  intention. 

WILLS:    Avails  of  Life  Insurance.    The  avails  of  a  policy  of  insurance 

6  on  the  life  of  a  childless  testator,  not  specifically  disposed  of  by  the 
will,  will  pass  to  the  wife  when  such  is  the  manifest  intent  of  the 
will  and  no  agreement  or  assignment  to  the  contrary  is  made  to 
appear. 

Appeal  from  Clay  District  Court, — James  DeLand,  Judge. 

June  25,  1921. 

Fannie  S.  McAllister  appeals  from  immerous  orders  of 
the  probate  court,  including  the  approval  of  the  executor 's  final 
report  and  order  for  distribution.  Sue  A.  McAllister,  appellee, 
filed  a  cross-appeal  from  an  order  of  the  court  affecting  the 
distribution  of  life  insurance.  The  material  facts  are  recited  in 
the  opinion. — Reversed  on  appellant's  appeal;  affirmed  on  cross- 
appeal, 

Stipp,  Perry,  Bannister  cC  Starzinger,  for  appellant. 

Buck  &  Kirkpatrick,  E.  A,  Morlmg,  J.  P.  Gohle,  Frank  0. 
Campe,  Heald  &  Cook,  and  J.  W,  Cory  &  Son,  for  appellees. 

Stevens,  J. — Charles  McAllister,  a  resident  of  Spencer, 
Clay  County,  Iowa,  died  testate,  July  20,  1913,  without  living 


908  In  re  Estate  of  McAllister.  [191  Iowa 

issue,  survived  by  his  wife,  Fannie  S.  McAllister,  appellant 
herein.  The  will,  which  is  typewritten,  was  prepared  by  him- 
self, and  signed  February  1,  1911,  and,  so  far  as  material  to  the 
questions  involved  upon  this  appeal,  is  as  follows : 

''After  provision  for  the  payment  of  all  my  debts  and  obli- 
gations I  give,  devise  and  bequeath  to  my  wife,  Fannie  S.  Mc- 
Allister the  residence  now  occupied  on  Third  Street  in  Spencer, 
Iowa;  also  my  two  hundred  and  seven  shares  of  stock  in  The 
First  National  Bank  of  Spencer,  Iowa. 

'*The  balance  of  my  properties  whether  real,  personal  or 
mixed  I  give,  devise  and  bequeath  to  my  wife,  Fannie  S.  Mc- 
Allister and  son,  Alexander  McAllister  in  equal  portions,  that 
is,  one  half  of  the  residue  of  my  estate  to  each.'' 

The  words  italicized  above  were  canceled  by  the  testator 
by  drawing  parallel  lines  across  the  same  with  a  pen,  and  the 
following,  in  his  own  handwriting,  was  written  on  the  margin 
of  the  wiU : 

''Canceled  June  27th,  1912,  because  Alexander  McAllister 
my  son  died  May  13th,  1912,  and  his  only  surviving  son  May 
26th. ' ' 

The  will  was  duly  admitted  to  probate.  The  testator  owned 
real  estate  in  Iowa,  Minnesota,  North  Dakota,  and  Massachusetts. 
The  court  found  that  the  surviving  widow  of  Alexander  McAllis- 
ter was  entitled  to  one  half  of  Alexander's  interest  under  the 
will,  and  fixed  the  interest  of  each  of  the  remaining  residuary 
legatees,  including  appellant;  but  the  determination  of  the 
respective  interests  of  the  residuary  legatees  is  not  involved 
upon  this  appeal.  The  shares  of  the  respective  parties  in  the 
Iowa  real  estate  were  determined  in  partition,  McAllister  v. 
McAllister,  183  Iowa  245.  The  real  estate  in  North  Dakota  was 
awarded  by  the  i)robate  court  of  that  state  to  Fannie  S.  McAllis- 
ter. The  Minnesota  and  Massachusetts  courts  held  that  the 
devise  of  the  residuary  estate  lapsed,  and  therefore  passed  to  the 
heirs  of  Charles  McAllister. 

R.  C.  Ferine,  C.  B.  Leach,  and  J.  O.  Thrush  were  named  in 
the  will  as  executors,  and  qualified  and  acted  as  such.  The  total 
value  of  the  estate  was  found  to  be  $156,301.92,  with  a  total 
indebtedness  of  $87,188.62.  On  June  7,  1918,  the  executors 
filed  their  fourth  report,  and  asked  the  advice  of  the  court  as 
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to  certain  matters.  Thereafter,  and  on  June  15,  1918,  Sue  A. 
McAllister,  appellee,  who,  up  to  this  time,  had  not  been  listed 
as  one  of  the  heirs,  or  taken  part  in  the  proceedings  in  probate, 
although  she  had  appeared  in  the  action  in  partition  and  asserted 
claim  to  an  interest  in  the  real  estate,  the  partition  of  which  was 
sought,  filed  an  application  for  the  construction  of  the  will  in 
the  following  particulars:  That  the  court  fix  and  determine 
what  properties  and  in  what  proportion  and  order  the  debts  of 
the  estate  should  be  paid;  second,  that  it  determine  the  owner- 
ship and  relative  interests  of  the  different  persons  concerned 
therein;  third,  that  suitable  provision  be  made  for  securing  to 
all  of  the  interested  parties  their  full  share  and  interest  in  said 
estate;  and  fourth,  that  the  request  of  the  executors  in  their 
fourth  report  for  advice  as  to  the  distribution  of  the  funds  be 
heard,  and  that  the  referee  in  partition  be  required  to  hold 
the  funds  in  his  hands  until  a  hearing  and  determination  of  this 
application  should  be  had.  On  August  12,  1918,  J.  H.  McAllister 
also  filed  an  application  for  the  construction  of  the  will.  No 
notice  was  served  upon  any  of  the  remaining  legatees  or  parties 
in  interest  of  the  filing  or  hearing  upon  these  applications  for 
the  construction  of  the  will,  but  all  of  the  parties  appeared  in 
the  probate  court  by  their  attorneys,  and  entered  into  a  stipu- 
lation waiving  the  bringing  of  an  independent  action  in  equity 
for  the  construction  of  the  will,  and  agreeing  to  submit  the 
application  of  Sue  A.  McAllister  for  that  purpose  to  the  court. 
No  other  pleadings  were  filed  by  the  parties  in  interest.  On 
September  21,  1918,  after  full  hearing  upon  these  applications, 
the  court  made  its  findings  and  order,  and  filed  same  in  the 
office  of  the  clerk  of  the  district  court  at  Spencer  on  September 
23d.  The  court  found  that  each  bequest  and  devise  contained 
in  the  will  was  subject  to  the  payment  of  the  debts  and  obliga- 
tions of  the  testator,  including  the  bequests  to  Fannie  S.  McAl- 
lister, and  ordered  that  the  indebtedness  and  all  proper  and  legal 
costs  and  expenses  of  administration  be  apportioned  ratably 
among  the  legatees  and  devisees,  so  that  each  would  contribute 
thereto  in  proportion  to  the  value  of  the  property  received  by 
them.  On  June  12,  1919,  the  executors  filed  an  additional  and 
amended  report,  conforming  the  same  to  the  finding  and  order  of 
the  court  of  September  21,  1918.    On  January  11  and  13,  1919, 
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« 
Sue  A.  and  J.  H.  McAllister,  respectively,  filed  separate  objec- 
tions to  the  reports  and  accounts  of  the  executors,  and  on  dif 
ferent  dates  thereafter,  certain  amended  and  supplemental  ob- 
jections thereto;  but  the  principal  objection  of  Sue  A.  McAl- 
lister is  to  the  payment  of  the  debts  of  the  estate  and  the  expense 
of  administration  out  of  the  residuary  estate  alone,  and  to  the 
distribution  already  made  of  the  life  insurance.  Answers  to 
these  several  objections  made  by  Sue  A.  and  J.  H.  McAllister 
were  filed  by  the  executors.  On  June  17,  1919,  Fannie  S. 
McAllister  filed  a  motion  to  vacate  the  order  of  September  21st, 
and  also  filed  objections  to  the  amended  and  additional  report 
of  the  executors,  and  to  the  subjecting  of  the  residence  and  bank 
stock  to  the  payment  of  any  part  of  the  debts  or  expenses  of 
administration.  On  May  10th,  the  court  made  its  finding  and 
order  that  the  bank  stock  and  residence  must  bear  its  share, 
ratably,  of  the  indebtedness,  costs,  and  expense  of  said  estate; 
that  Fannie  S.  McAllister  be  permitted  to  retain  the  life  insur- 
ance previously  paid  to  her  by  the  executors;  and  that  same 
should  not  be  taken  into  consideration  in  determining  the  pro 
rata  amount  of  costs  and  expenses  to  be  charged  against  her. 
It  also  made  other  findings  and  orders,  reference  to  which  is  not 
necessary  at  this  time. 

On  June  3,  1919,  a  supplemental  order  was  filed,  directing 
and  authorizing  the  executors  to  pay  Sue  A.  McAllister  $2,400  in 
part  payment  of  her  share  of  said  estate;  and,  on  July  10th, 
a  final  order  was  filed,  overruling  the  objections  of  Sue  A. 
McAllister  to  the  additional  and  amended  report  of  the  execu- 
tors, filed  on  June  12,  1919,  except  that  the  court  ordered  that 
interest  on  the  $2,400  paid  to  her  by  the  executor  on  June  17, 
1919,  at  6  per  cent,  from  November  7,  1915,  to  the  latter  date, 
be  allowed  and  paid  to  her,  and  charged  pro  rata  against  the 
respective  shares  and  interests  of  each  of  the  heirs  and  legatees 
in  the  whole  estate ;  otherwise,  the  prior  orders  of  the  court  wer€ 
confirmed,  and  the  motion  of  Fannie  S.  McAllister  to  vacate 
the  order  of  September  21,  1918,  and  her  objections  to  the 
amended  and  additional  report  of  the  executors,  were  overruled. 
Fannie  S.  McAllister  appeals  from  the  orders  of  September  21, 
1918,  May  10,  May  13,  June  17,  and  July  10,  1919,  respectively, 
and  all  other  findings  and  orders  of  the  court;  and  Sue  A.  McAl- 
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lister  appeals  from  the  finding  and  order  of  the  court  sustaining 
the  claim  of  Fannie  S.  McAllister  to  the  life  insurance  and  ap- 
proving the  payment  thereof  to  her  by  the  executors. 

I.  Appellees  at  the  outset  contend  that  the  finding,  adjudi- 
cation, and  order  of  the  court  on  September  21st,  construing 
the  will  in  controversy,  must  be  given  effect,  the  same  as  a  decree 
1  Appeal  and  ^^  equity,  and  that  no  appeal  would  lie  there- 
abuity' of ^ order  ^^om  after  SIX  mouths.  To  this  contention, 
constniing  will,  couuscl  for  appellant  reply  that  the  order  was 
purely  interlocutory,  in  no  wise  affecting  the  interests  or  rights 
of  the  parties,  and  that  no  appeal  would  lie  therefrom.  Actions 
in  equity  in  this  state  for  the  construction  of  wills  are  common ; 

and,  in  Covert  v.  Sebern,  73  Iowa  564,  we  held 

2.  Wills:  construe-    ,,     ,  j.        »  ».      ^  •       •    j*    i*  « 

tion:  action  in      that  courts  of  cquity  havc  jurisdiction  of  cases 
^^^^'  brought  for  the  sole  purpose  of  construing  or 

interpreting  wills,  but  that  such  jurisdiction  is  not  exclusive. 
The  doctrine  of  this  case  was  restated  in  In  re  Receivership  of 
Magner,  173  Iowa  299.  In  both  of  these  cases,  it  was  held  that 
the  court,  sitting  in  probate,  has  jurisdiction  to  construe  and 
interpret  wills.  Indeed,  it  is  the  almost  unanimous  holding  in 
all  other  jurisdictions  of  this  country  that  a  court  of  equity  will 
not  entertain  a  suit  for  the  sole  purpose  of  construing  a  will. 
See  the  extensive  notes  to  Frank  v.  Frank,  129  Am.  St.  73,  and 
Hart  V.  Darter,  (Va.)  15  L.  R.  A.  (N.  S.)  599,  where  large 
numbers  of  cases  are  cited.  The  construction  sought  by  ap- 
pellees was  to  determine  whether  any  portion  of  the  expenses 
of  administration  and  of  the  indebtedness  against  the  estate 
should  be  charged  against  the  specific  bequests  to  appellant,  and 
to  determine  against  whose  interests  and  against  what  property 
the  same  should  be  charged. 

It  has  been  too  frequently  held  by  this  court  to  require 
further  discussion  or  the  citation  of  authorities  that,  in  the  con- 
struction of  wills,  the  intention  of  the  testator. is  controlling, 
and  that  it  is  the  duty  of  probate  courts  to  administer  the  estate 
and  make  distribution  of  the  assets  in  a  manner  to  give  effect  to 
and  to  carry  out  such  intention.  The  administration  of  every 
estate  involves,  more  or  less,  the  necessity  of  the  court's  passing 
upon  numerous  applications,  and  the  making  of  divers  and 
various  orders.    The  jurisdiction  of  the  court  to  administer  the 
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estate  continues  until  the  final  report  has  been  filed  and  ap- 
proved, and  the  executors  discharged.  The  question  here  is 
whether  the  finding  and  order  of  the  court  in  the  proceeding 
for  the  interpretation  and  construction  of  the  will,  upon  a 
stipulation  of  all  of  the  parties  in  interest,  waiving  an  inde- 
pendent action  in  equity  therefor  and  agreeing  to  submit  the 
question  to  the  court,  sitting  in  probate,  shall  be  given  the  effect 
of  a  final  adjudication  or  of  a  decree  in  equity,  or  whether  such 
finding  and  order  is  subject  to  future  review,  modification,  or 
vacation  by  the  court.  In  our  opinion,  such  an  order  is  not 
necessarily  final,  but  is  subject  to  review,  and  may  be  vacated, 
if  necessary  to  carry  out  the  intention  of  the  testator,  and  an 
appeal  need  not  be  taken  therefrom  within  six  months  after 
such  finding  and  order. 

None  of  the  decisions  of  this  court  cited  by  counsel  are  de- 
cisive of  this  question.  Hendron  v,  Kinner,  110  Iowa  544,  in- 
volved an  appeal  from  an  order  of  the  court  allowing  a  claim 
against  decedent's  estate.  The  court  held  that  such  an  order  is 
in  the  nature  of  an  adjudication,  and  could  not  be  set  aside  and 
a  new  trial  had,  as  a  matter  of  right,  but  only  upon  a  showing 
of  good  grounds  therefor.  The  plaintiff  in  Tucker  v,  Stewart, 
121  Iowa  714,  sought,  in  an  independent  action  in  equity,  to  have 
the  approval  of  the  final  report,  or  the  report  of  an  administra- 
tor with  will  annexed,  set. aside  upon  the  ground  of  fraud.  We 
held  that,  while  an  action  to  set  aside  the  final  report  of  an 
administrator  on  the  ground  of  fraud  may  be  brought  in  the 
district  court,  the  approval  by  the  probate  court  of  a  final  re- 
port and  the  discharge  of  an  administrator,  in  the  absence  of 
fraud,  is  a  final  and  binding  adjudication.  None  of  the  other 
cases  cited  by  counsel  for  appellee  (namely,  Bradley  v.  Cole, 
67  Iowa  650,  Baugh  v.  Barrett,  69  Iowa  495,  Covert  v.  Sebern, 
supra,  and  Lea^ox  v.  Oriffiih,  76  Iowa  89,)  are  closely  enough  in 
point  to  require  particular  notice.  Baird  v.  Omaha  <&  C.  B.  B.  & 
B,  Co.,  Ill  Iowa  627,  cited  by  appellant,  throws  a  little  light  on 
the  question,  but  it  is  neither  decisive  nor  controlling.  Code 
Section  3338  provides  for  notice  and  a  hearing  upon  claims  of 
creditors  filed  against  estates.  An  order  of  the  court  allowing 
or  rejecting  a  claim  under  this  statute  is  essentially  an  adjudi- 
cation of  the  claim,  and  possesses  all  the  elements  of  finality. 
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It  involves  the  action  of  the  court  upon  a  single  item,  and  has 
nothing  to  do  with  the  construction  or  the  carrying  out  of  the 
terms  of  a  will,  or  the  giving  effect  to  the  ascertained  intention 
of  the  testator.  An  order  approving  a  final  report  and  an  order 
discharging  an  administrator  or  executor  are  of  a  like  nature; 
whereas  a  finding  and  determination  of  an  application  for  the 
construction  of  a  will  to  determine  the  liability  of  a  part  or 
the  whole  of  the  estate  for  the  payment  of  the  debts  of  the  dece- 
dent, together  with  the  form  or  order  of  payment  thereof,  is 
more  in  the  nature  of  an  administrative  act  than  a  final  deter- 
mination or  adjudication.  To  hold  that  the  court,  sitting  in 
probate,  cannot,  in  the  further  progress  of  administering  the 
estate,  review  its  prior  findings  and  orders  interpretative  of  the 
will,  might  have  the  effect  to  deny,  as  we  find  it  would  in  this 
case,  the  right  of  the  court,  at  later  stages  of  the  administration 
of  the  estate,  to  give  effect  to  the  intention  of  the  testator,  or  to 
carry  out  strictly  the  terms  of  the  will.  Such  order  lacks  the 
essential  elements  of  a  final  adjudication.  Nothing  was  done  by 
the  executors  under  the  finding  and  order  of  the  court  of  Septem- 
ber 21st,  except  to  file  an  amended  and  additional  report,  includ- 
ing a  full  statement  of  their  account,  showing  an  adjustment  and 
the  amounts  required  to  be  repaid  by  the  different  legatees  and 
the  distribution  to  be  made  of  the  final  assets  of  the  estate. 

Appellant's  appeal  was  taken  within  six  months  after  the 
final  order  of  the  court,  approving  the  final  report  of  the  execu- 
tors. It  is  our  conclusion  that  the  court  had  authority  at  any 
time  before  the  executors  had  distributed  the  assets  of  the  estate, 
under  the  order  of  the  court  approving  their  final  report,  to 
review  any  prior  order  interpreting  or  construing  the  will,  and 
to  make  such  further  orders  as  might  be  necessary  to  give  full 
force  and  effect  to  the  intention  of  the  testator  and  to  carry  out 
the  strict  terms  of  his  will;  and  that,  therefore,  the  order  of 
September  21st  was  in  its  nature  administrative  and  interlocu- 
tory, and  not  final;  and  that  appellant's  appeal  brings  up  the 
whole  matter  for  review.  So  far  as  the  attempt  of  the  parties, 
by  their  stipulation,  to  waive  the  commencement  of  an  independ- 
ent action  in  equity  for  the  construction  of  the  will  is  con- 
cerned, no  ultimate  prejudice  could  result  therefrom.  The  juris- 
diction of  a  court  of  equity  to  construe  or  interpret  a  wiU,  as- 

VoL.  191  lA.— 58 


914  In  re  Estate  of  McAllister.  [191  Iowa 

suming  that  it  would  take  jurisdiction  of  an  action  solely  for 
the  purpose  of  adjudicating  what  assets  of  the  estate  are  liable 
for  the  payment  of  debts  and  the  costs  of  administration  and 
what  assets  are  exempt  therefrom,  is  not  greater  than  the  juris- 
diction of  the  same  court,  sitting  as  a  court  of  probate.  The 
final  determination  and  order  of  the  court  in  probate,  approv- 
ing the  reports  and  ordering  the  discharge  of  the  executor  or 
administrator,  is  as  conclusive  and  binding  upon  the  parties 
as  the  decree  of  a  court  of  equity.  The  right  of  appeal  is  the 
same  in  both  cases.  We  hold  that  the  appeal  is  not  too  late,  and 
that  it  brings  the  whole  record  up  for  review. 

II.  We  come  now  to  the  construction  of  the  will  in  the 
particulars  referred  to  in  the  application  of  Sue  A.  and  John  H. 
McAllister,  filed  June  15th  and  August  12,  1918,  respectively, 

3  Wills-  construe-  ^"^  rcvicw  the  subscqucut  findings  and  orders 
tion:  liability  of    ^f  f\^Q  court  in  Conformity  therewith.     It  will 

residuary   estate  *^ 

for  debtfl.  be  noted  that  the  first  paragraph  of  the  will 

consists  of  a  single  sentence,  and  contains  the  only  reference  in 
the  instrument  to  the  payment  of  debts,  and  the  only  specific 
provision  for  the  benefit  of  Fannie  S.  McAllister.  The  residence 
property,  which  seems  to  have  constituted  the  homestead  of  testa- 
tor and  appellant,  and  207  shares  of  stock  of  the  First  National 
Bank  of  Spencer,  Iowa,  are  given  to  her,  after  provision  has  been 
made  for  the  payment  of  testator's  debts.  The  intention  of  the 
testator  to  make  provision  for  the  payment  of  his  debts  out  of 
the  residuary  estate,  if  sufficient,  would  seem  to  be  clearly  im- 
plied. Certainly,  the  testator  did  not  intend  that  the  debts 
should  be  paid  out  of  the  proceeds  of  the  sale  of  the  residence  or 
the  bank  stock,  and  we  discover  nothing  in  the  language  of  the 
instrument  indicating  an  intention  upon  his  part  to  charge  the 
specific  bequests  to  his  wife  and  the  residuary  bequests  ratably 
therewith.  It  is  true  that  scriveners  commonly  provide  in  a 
separate  paragraph  of  the  will  for  the  pa3'^ment  of  debts ;  but  the 
testator  wrote  his  own  will,  and  evidently  the  separation  of  the 
provision  for  the  payment  of  debts  and  the  specific  bequests  to 
his  wife  into  separate  paragraphs  did  not  occur  to  him;  but 
this  can  make  no  difference  in  the  construction  of  the  will.  It 
is  our  opinion  that  the  testator  clearly  and  unmistakably  in- 
tended that  no  part  of  the  proceeds  of  the  sale  of  the  residence 
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or  bank  stock  left  to  his  wife  was  to  be  charged  with  the  payment 
of  debts  or  expenses  of  administration  until  after  the  residue  of 
his  estate  was  exhausted.  But  it  is  contended  by  counsel  for 
appellee  that,  as  all  of  the  real  estate  of  which  testator  died 
seized  was  owned  by  him  at  the  time  the  will  was  executed,  its 
devise  was  specific.  This  was  the  rule  at  common  law,  under 
which  the  will  spoke  as  of  the  date  of  its  execution.  This  rule 
is  not  in  force  in  this  state.  In  this  state,  the  will  speaks  as  of 
the  date  of  the  testator's  death.  Wilis  v.  Wilts,  151  Iowa  149; 
Bales  V.  Murray,  186  Iowa  649.  See,  also,  In  re  Estate  of  Sutton, 
11  Del.  Ch.  460  (97  Atl.  624).  In  any  event,  as  it  was  the  in- 
tention of  the  testator  that  the  debts  should  be  paid  out  of  the 
residuary  estate,  such  intention  must  be  carried  out.  The  re- 
ports of  the  executors  show  that  the  residuary  estate  is  ample 
for  this  purpose. 

III.  As  already  stated,  in  its  final  order,  on  July  10,  1919, 
the  court  directed  the  executors  to  pay  Sue  A.  McAllister  inter- 
est upon  the  $2,400  paid  to  her  as  a  partial  distribution,  at  6 

per  cent  from  November  7,  1917,  to  June  17, 

**  ^n^i^lJe^''^^  ■'^^-^^»  ^^^  ^^^  when  same  was  paid  to  her.  Ap- 
pellant objected  to  this  order  of  the  court.  The 
court  held  that  she  was  not,  under  the  facts,  entitled  to  interest 
as  a  matter  of  law,  but  same  was  allowed  as  a  matter  of  equity, 
to  place  her  upon  an  equality  with  the  other  legatees  sharing  in 
the  residuary  estate.  So  far  as  appears,  the  funds  in  the  hands 
of  the  executors,  if  any,  were  not  earning  interest  during  the 
time  designated,  and  we  know  of  no  statute  or  decision  under 
which  the  court  was  authorized  to  equalize  the  bequests  by  allow- 
ing interest  for  that  purpose.  The  court  rightly  held  that,  under 
the  facts  disclosed,  none  of  the  legatees  were  entitled  to  interest. 
Ordinarily,  interest  will  not  be  allowed  to  legatees  upon  their 
shares.  Dorris  v.  Miller,  105  Iowa  564.  This  order  by  the  court 
cannot  be  sustained. 

IV.  We  come  now  to  the  cross-appeal  of  Sue  A.  McAllister, 
which  involves  only  the  question  of  the  disposition  of  two  policies 
of  life  insurance,  amounting  to  $7,000.  By  a  reference  to  the 
5  willb:  ineffec-     ^^'^^^»  ^^  altered  by  the  testator  after  the  death 

Jndlcating^in^n-    ^^  ^^®  ^^^  ^^^  grandsou,  it  wiU  bc  obscrvcd  that 
**®°-  he  clearly  attempted  to  give  all  of  his  residuary 
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estate  to  his  wife.  Of  course,  the  changes  in  the  will  which  are 
in  the  handwriting  of  the  testator  could  not  operate  as  a  codicil, 
because  not  witnessed  or  executed  with  the  formalities  required 
by  law.  It  has  been  held,  however,  that  same  might  be  taken 
into  consideration  for  the  purpose  of  ascertaining  the  intention 
of  the  testator.  Matter  of  King,  97  Misc.  Rep.  528  (163  N.  Y. 
Supp.  405).  Manifestly,  the  testator  did  not  intend  to  make  a 
gift  of  his  life  insurance  to  any  other  than  his  wife.  Section 
1805,  Code,  1897,  provides  that : 

**A  policy  of  insurance  on  the  life  of  an  individual,  in  the 
absence  of  an  agreement  or  assignment  to  the  contrary,  shall 

inure  to  the  separate  use  of  the  hiLsband  or 
^'  ^'^Vf '5™tl«««   wife  and  children  of  said  individual,  independ- 

oi   life  insurance.  '  ''- 

ently  of  his  creditors.'' 
No  agreement  or  assignment  of  either  of  the  policies  is 
shown.  It  is  true  that  Code  Section  3313  provides  that  the 
avails  of  any  life  or  accident  insurance,  or  other  sum  of  money 
made  payable  by  any  mutual  aid  or  benevolent  society,  shall  be 
subject  to  the  debts  of  the  deceased,  only  by  special  contract 
or  arrangement,  and  shall  be  disposed  of  like  other  property 
left  by  the  deceased.  As  no  specific  disposition  was  made  of  the 
life  insurance  by  agreement  or  assignment,  it  is  our  conclusion 
that  same  must  be  disposed  of  to  the  wife  in  accordance  with 
the  provisions  of  Section  1805,  which  was  last  enacted.  It  fol- 
lows that  the  findings  and  orders  of  the  court  below  charging  the 
residence  property  and  bank  stock  specifically  devised  to  appel- 
lant with  a  pro  rata  portion  of  the  debts  of  the  estate  and  the 
expenses  of  administration,  which  contravene  the  intention  of 
the  testator,  are  reversed,  and  the  cause  remanded  to  the  court 
below  for  such  further  proceedings  and  orders  of  the  court  as 
are  necessary  to  close  the  administration  of  said  estate  in  con- 
formity with  this  opinion. — Reversed  on  appellant's  appeal;  af- 
firmed on  cross-appeal, 

Evans,  C.  J.,  Arthur  and  De  Graff,  JJ.,  concur. 
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In  re  Guardianship  of  L.  C.  Burgin. 

aUABDIAN  AKD  WABD:  Accounting — ^Burden  of  Proof  and  Plea. 
Prineiple  reaffirmed  that  a  guardian,  on  final  accounting,  may  not 
have  credit  for  expenditures  not  pleaded,  and,  as  to  items  pleaded, 
may  not  have  credit,  in  the  absence  of  proof  that  the  same  were  a 
reasonable  and  fairly  necessary  expenditure  for  the  ward. 

Appeal  from  Clay  District  Court, — James  DeLand,  Judge. 

June  25,  1921. 

Trial  was  had  upon  exceptions  to  a  guardian 's  report.  Upon 
trial  had,  the  trial  court  approved  the  report  as  to  many  items,- 
approved  the  same  in  part  as  to  many  other  items,  and  disap- 
proved the  same  as  to  many  others.  The  guardian  was  allowed 
credit  for  all  items  approved,  and  was  charged  upon  such  basis 
with  the  balance  remaining  in  her  hands.  The  appeal  is  by 
the  guardian. — Affirmed, 

J,  W,  Cory  &  Son,  for  appellant. 
Heald  di  Cook,  for  appellees. 

Evans,  C.  J. — The  insane  ward  was  committed  to  the  hospi- 
tal in  1908,  and  died  therein  some  time  in  1915.  His  wife,  Ella 
M.  Burgin,  was  appointed  as  guardian,  and  served  as  such  during 
the  entire  period  of  his  disability,  extending  over  more  than  7 
years.  Approximately  $8,400  came  into  her  hands,  as  such 
guardian.  By  the  final  order  of  the  court,  she  received  credit 
upon  disbursements  to  the  amount  of  approximately  $5,300,  and 
was  charged  with  the  balance,  with  interest  thereon.  Just  what 
the  total  footing  was  of  the  amount  of  credits  claimed  by  the 
guardian,  does  not  appear  in  the  abstract,  except  as  the  same 
could  be  ascertained  by  laborious  examination  and  computation. 
It  is  sufficient  to  say  that  the  total  of  credits  claimed,  approxi- 
mated the  amount  of  money  received.    The  findings  of  the  trial 
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court  appear  in  the  record,  and  disclose  what  items  were  allowed. 
It  appears  therefrom,  also,  that  the  disallowance  of  virtually  all 
other  items  was  on  the  ground  of  lack  of  satisfactory  evidence 
in  their  support.  We  have  before  us,  therefore,  only  a  fact 
calse,  triable  and  tried  before  the  trial  court  without  a  jury. 
The  report  of  the  guardian  consisted  of  37  paragraphs,  each  of 
which  contained  a  large  number  of  items,  reaching  a  total  of 
several  hundred.  Though  appellant's  brief  contains  31  formal 
assignments  of  error,  it  argues  the  case  de  novo  without  dis- 
crimination between  items  allowed  by  the  court  and  those  dis- 
allowed. For  instance,  the  first  assignment  of  error  is  as  fol- 
lows: 

* '  That  the  court  erred  in  holding  that  the  guardian  was  not 
entitled  to  any  salary  as  guardian,  in  Paragraph  1,  and  in  not 
allowing  her  at  least  $200  per  year  for  7  years  and  7  months  on 
her  account  rendered." 

This  is  later  followed  by  argument  to  the  effect  that  the 
undisputed  evidence  showed  that  $200  per  year  was  a  reasonable 
compensation  for  the  services,  and  that  no  compensation  was 
allowed;  whereas,  it  appears  from  the  appellant's  abstract  that 
Paragraph  1  was  a  claim  for  compensation  at  the  rate  of  $150 
per  year,  amounting  to  a  total  of  $1,137.50;  and  whereas,  it 
further  appears  from  the  amended  abstract  of  appellee  that  this 
item  was  allowed  hy  the  court  in  toto.  The  foregoing  is  illus- 
trative of  too  much  of  appellant's  brief.  It  adds  new  confusion 
to  a  record  already  saturated  with  it.  Upon  due  reflection,  we 
are  sure  that  no  one  can  more  fully  appreciate  than  the  dis- 
tinguished counsel  for  appellant  vnll,  how  greatly  impaired  is 
the  service  which  a  brief  in  such  form  can  render  to  an  appellate 
tribunal.  The  case  is  reviewable  here  upon  errors.  We  cannot 
ignore  the  findings  of  fact  by  the  trial  court,  nor  override  his 
judgment  as  to  the  weight  of  evidence.  The  burden  was  upon  the 
guardian  to  show  by  satisfactory  evidence  that  each  item  for 
which  she  claimed  was  a  fairly  reasonable  and  necessary  ex- 
penditure on  behalf  of  her  ward  and  his  estate.  The  findings 
of  the  trial  court  disclose  that,  as  to  scores  of  these  items,  the 
evidence  in  their  support  was  either  wanting  or  very  meager, 
and  that  they  were  rejected  on  that  ground,  after  solving  all 
doubts  in  favor  of  the  guardian.    An  examination  of  the  record 


June,  1921]        In  re  Guardianship  op  Burgin.  919 

by  us  discloses  that,  as  to  the  items  rejected,  the  evidence  tvas 
meager.  As  to  many  of  these  items,  statements  of  fact  in  appel- 
lant's  brief  make  them  appear  reasonable  and  allowable.  But 
such  statements  will  not  take  the  place  of  the  required  evidence 
before  the  trial  court. 

Disregarding  for  the  moment  the  detailed  evidence,  a 
bird's-eye  view  of  this  case  is  suggestive  of  the  possibility  that, 
through  forgetfulness  and  bad  bookkeeping  and  dilatory  ac- 
counting, this  guardian  may  have  despoiled  herself  of  much  that 
was  her  due.  Though  the  ward  was  under  disability,  his  estate 
was  still  subject  to  his  legal  obligations,  including  the  obliga- 
tion to  support  his  wife,  even  during  the  period  of  his  disability. 
The  amount  received  was  between  $8,000  and  $9,000,  during  a 
period  of  nearly  8  years.  Taking  into  account  the  items  allowed 
by  the  court,  none  of  which  were  for  the  support  of  the  widow, 
there  is  no  great  degree  of  probability  that  any  funds  are  left  in 
her  hands.  But  she  did  not  ask  any  allowance  for  her  own  sup- 
port, and  the  trial  court  could  only  deal  with  the  items  of  credit 
which  she  presented  and  claimed  in  her  report.  As  to  such 
items,  the  court  dealt  liberally  with  her,  and  solved  all  doubts 
in  her  favor,  as  appears  from  his  finding  of  facts.  If  our  power 
were  arbitrary,  and  if  our  duty  were  to  divine  facts  where 
evidence  is  absent,  we  should  not  be  unwilling  to  trust  our  in- 
tuitive sense  of  a  large  justice,  and  to  balance  the  account  in 
favor  of.  this  appellant.  The  only  persons  interested  adversely 
to  her  are  her  daughters.  But  arbitrary  power  is  not  ours  to 
exercise.  We  are  bound  by  the  evidence  in  the  record.  In  that 
respect,  the  daughters  have  greater  power  than  we.  They  have 
the  power  in  this  case  to  recognize  intuitive  justice,  and  to  ex- 
tend it,  if  they  will,  to  one  who  has  lost  her  fight.  If,  after  years 
of  vain  litigation,  the  mother  may  yet  find  in  the  breasts  of  her 
own  sucklings  a  more  humane  forum  than  is  afforded  to  her 
here,  so  be  it.  The  judgment  entered  below  must  be  affirmed. — 
Affirmed. 

Preston,  Stevens,  and  Arthur,  JJ.,  concur. 
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Hugh  Jameson,  Administrator,  Appellee,  v.  Joint  Drainaoe 

District  No.  3  et  al.,  Appellants. 

DRAINS:  Conditional  Acceptance  of  Bid.  An  acceptance  of  a  bid 
on  condition  that  the  bidder  do  something  not  required  by  the 
statutory  publication  for  bids,  or  something  which  the  bidder  has 
not  agreed  to  do,  is  no  acceptance. 

Appeal  from  Wright  District  Court. — R.  M.  Wright,  Judge. 

June  25,  1921. 

Action  in  equity,  commenced  by  J.  H.  Salisbury,  to  re- 
strain the  defendant  boards  of  supervisors  from  enforcing  the 
collection  of,  and  the  defendant  bank  from  paying,  two  checks 
for  $5,000  each,  drawn  by  him  and  payable  to  **  county  auditor 
or  order,''  upon  the  Farmers  State  Bank  of  Dows,  Iowa,  and 
duly  certified  by  said  bank.  While  the  action  was  pending  in 
the  court  below,  Salisbury  died,  and  Hugh  Jameson,  administra- 
tor of  his  estate,  was  substituted  as  plaintiff.  The  defendant 
boards  of  supervisors,  acting  for  and  on  behalf  of  Joint  Drainage 
District  No.  3,  of  Dickinson  and  Osceola  Counties,  filed  a  cross- 
petition,  asking  judgment  against  the  defendant  bank  on  the  cer- 
tified checks  which  were  deposited  by  Salisbury  with  his  bid  for 
the  contract  to  construct  certain  drainage  improvements  contem- 
plated by  said  joint  boards.  Issue  was  joined  on  the  cross-peti- 
tion, and  a  trial  had  upon  the  merits.  The  court  dismissed  the 
defendants'  cross-petition,  and  entered  a  decree  in  favor  of 
plaintiff,  releasing  the  drawer  and  the  defendant  bank  from 
liability  on  said  checks.    Cross-petitioners  appeal. — Affirmed. 

W.  C.  Garberson  and  Francis  &  Owen^  for  appellants. 

Jno.  M.  Hemingway  and  Birdsall,  McGrath  &  Archerd,  for 
appellee. 

Stevens,  J. — The  boards  of  supervisors  of  Dickinson  and 
Osceola  Counties,  on  or  about  October  3,  1916,  acting  jointly. 
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approved  the  commissioners'  report  of  the  preliminary  survey 
thereof,  and  established  a  drainage  district  to  be  known  as  Joint 
Drainage  District  No.  3.  The  contemplated  improvement  con- 
sisted of  open  ditches  and  main  tile  and  numerous  branch  tile 
drains.  Notice  for  bids  in  the  usual  form  and  manner  was 
given  by  publication,  permitting  bids  to  be  filed  in  the  oflSce  of 
the  county  auditor  at  Sibley,  Iowa,  any  time  before  11  o'clock 
A.  M.,  on  December  12,  1916.  Numerous  bids  were  filed.  The 
material  portion  of  the  published  notice  for  bids  was  as  follows : 

**Bids  will  be  received  on  the  above  as  a  complete  job,  or 
on  any  part  of  the  same.  All  bids  must  be  accompanied  by 
certified  check  for  10  per  cent  of  the  amount  of  the  bid.  De- 
posits of  the  unsuccessful  bidder  to  be  returned  promptly  after 
contract  is  awarded." 

Salisbury's  proposal  was  as  follows: 


n 
it 


Sibley,  Iowa,  Dec.  12-16. 
To  the  Honorable  Boards  of  Supervisors,  Dickinson,  Osce- 
ola Counties,  Iowa: 

* '  Gentlemen : 

"I  herewith  submit  bid  on  Joint  Drainage  District  No.  3, 
for  your  consideration,  as  advertised  in  notice  of  letting  inclosed. 
I  will  construct  the  open  ditch,  furnish  all  material  for  tile 
drains,  lay  the  tile  and  fill  the  ditch,  furnish  material  and  con- 
struct all  bulkheads  and  inlets  as  advertised  for  the  sum  of 
$180,575  (one  hundred  eighty  thousand  five  hundred  seventy- 
five  dollars) .  This  bid  is  for  the  job  complete.  If  awarded  con- 
tract I  will  furnish  an  itemized  statement  of  each  section  for 
both  labor  and  material.  Eighty  per  cent  of  the  price  of  the 
tile  to  be  paid  when  it  is  delivered  along  the  line  of  the  ditch 
and  the  open  ditch  to  be  accepted  and  paid  for  in  full  when 
completed. 

**I  inclose  checks  for  $10,000  and  schedule  of  over  depth. 
This  bid  and  schedule  to  be  a  part  of  contract  if  I  am  awarded 
same. 

*  *  This  bid  contemplates  the  use  of  best  quality  cement  tile. ' ' 
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Inclosed  with  his  bid  were  the  two  certified  checks  for 
$5,000  each,  as  above  stated.  The  bids  were  opened  by  the  joint 
boards  on  December  12,  1916,  and  all  except  the  bid  of  J.  H. 
Salisbury  were  rejected.  The  action  taken  by  the  joint  boards 
on  said  date,  as  shown  by  the  original  record  kept  by  the  county 
auditor  of  Osceola  County,  which  has  been  certified  to  this 
court  for  our  examination,  reads  as  follows: 

*  *  On  motion  the  bid  of  J.  H.  Salisbury,  of  Dows,  Iowa,  was 
accepted  on  his  proposal  to  complete  the  district  for  $180,575, 
providing,  however,  that  the  said  Salisbury  furnish  an  itemized 
schedule  of  prices  separately  for  the  main  drain  and  each  of  the 
laterals,  the  tile  drains  to  comprise  Section  1  and  the  open  ditch 
to  comprise  Section  2,  subject  to  the  approval  of  the  engineer 
and  in  accordance  with  the  permanent  survey  now  being  made 
by  said  engineer,  and  the  county  auditor  of  both  counties  and 
the  chairman  of  the  boards  of  supervisors  of  both  counties  (who) 
are  authorized  to  contract  with  the  said  J.  H.  Salisbury  after 
all  details  have  been  complied  with  as  by  law  made  and  provided. 
On  motion  the  county  auditor  of  Osceola  County  was  instructed 
to  advise  with  W.  C.  Bargerson  of  Sibley,  Iowa,  in  drawing  up  a 
proper  contract  for  the  construction  of  all  of  the  improvement  in 
Joint  Drainage  District  No.  3. 

*  *  On  motion  the  boards  adjourned, ' '  etc. 

Salisbury  neglected  or  refused  to  enter  into  a  contract,  or 
to  furnish  bond,  as  required  by  law ;  and  later,  the  joint  boards 
advertised  for  bids  and  let  the  contract  for  a  sum  approximately 
$13,000  in  excess  of  the  Salisbury  bid.  The  point  of  contention 
between  the  parties  is  as  to  whether  the  acceptance  of  the  Salis- 
bury bid  was  absolute  and  unconditional,  or  qualified  and  con- 
ditional. The  law  is  well  settled  that  an  acceptance  of  a  bid  or 
proposal  to  enter  into  a  contract,  to  be  binding  upon  the  parties, 
must  be  absolute  and  unconditional.  Foshier  v.  Fetzer,  154 
Iowa  147;  Ooodenow  v.  Barnes,  40  Iowa  561;  Baiie  v,  Allison, 
77  Iowa  313 ;  Cedar  Rapids  Lhr,  Co,  v.  Fisher,  129  Iowa  332 ; 
Coad  V.  Rogers,  115  Iowa  478;  El  Reno  Wholesale  Groc.  Co.  v. 
Stocking,  293  111.  494  (127  N.  E.  642) ;  Melick  v.  Kelley,  53  Neb. 
509  (73  N.  W.  945) ;  Lewis  v.  Johnson,  123  Minn.  409  (143  N. 
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W.  1127) ;  Wheaton  Bldg.  dk  Lbr.  Co,  v.  City  of  Boston,  204 
Mass.  218  (90N.  E.  598). 

The  following  further  extract  from  the  record  of  the  pro- 
ceedings of  the  joint  boards  had  on  January  4,  1917,  is  essential 
to  a  complete  understanding  and  presentation  of  the  proposition 
under  discussion : 

**  Whereas,  at  a  meeting  of  said  joint  boards  of  supervisors 
held  at  Sibley,  Iowa,  on  the  12th  day  of  December,  1916,  for  the 
purpose  of  letting  contract  for  the  construction  of  the  improve- 
ments in  Dickinson-Osceola  Counties  Joint  Drainage  District 
No.  3,  one  J.  H.  Salisbury,  of  Dows,  Iowa,  by  his  written  bid 
on  fil^  in  the  ofiSce  of  D.  W.  Clayton,  county  auditor,  which  is 
hereby  referred  to  and  by  reference  made  a  part  hereof,  offered 
to  complete  said  drainage  district  in  accordance  with  all  and 
singular  maps,  plans  and  specifications  being  on  file  in  the  ofiice 
of  the  county  auditor  of  each  of  the  above-named  counties  and 
by  reference  are  made  a  part  hereof,  at  and  for  the  aggregate 
sum  of  one  hundred  eighty  thousand,  five  hundred  seventy-five 
dollars  ($180,575),  and  depositing  his  two  certain  checks  dated 
December  11,  1916,  for  the  sum  of  five  thousand  dollars  ($5,000) 
each,  payable  to  county  auditor,  said  checks  purporting  to  have 
been  duly  certified  by  the  Farmers  State  Bank,  of  Dows,  Iowa, 
the  bank  upon  which  the  same  were  drawn,  as  a  condition  prece- 
dent to  said  bid,  and  the  said  Salisbury  having  further  promised 
and  agreed  to  provide  said  county  auditor  with  an  authorized 
schedule  of  prices  of  the  several  components,  main  laterals,  tile 
lines,  etc.  of  Section  One  (1),  and  open  ditch  comprising  Sec- 
tion Two  (2),  subject  to  the  approval  of  the  engineer  in  charge 
and  in  accordance  with  the  permanent  survey  made  by  the  en- 
gineer in  charge  and  the  county  auditors  and  the  chairman  of 
each  of  said  boards  of  supervisors,  and  said  bid  and  offer  having 
been  considered  the  best  bid  and  offer  therefor,  and  said  joint 
boards  of  supervisors  having  conditionally  accepted  said  bid 
upon  the  conditions  aforesaid.  *  •  • 

**Be  it  resolved.  That,  in  the  event  the  said  J.  H.  Salisbury 
shall  fail  to  furnish  the  schedules,  the  bond,  and  enter  into  the 
contract  according  to  the  true  spirit  and  intent  of  said  bid,  offer 
and  acceptance  on  or  before  the  12th  day  of  January,  A.  D. 
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1917,  then  the  county  auditors  of  Dickinson  and  Osceola  Coun- 
ties, Iowa,  are  hereby  authorized  and  directed  to  institute  legal 
proceedings  for  the  recovery  of  actual  liquidated  damages  pro- 
vided by  law  by  reason  of  the  failure  of  said  bidder,  J.  H.  Sal- 
isbury, to  enter  into  a  contract  with  said  boards  of  supervisors 
for  and  on  behalf  of  said  Joint  Drainage  District  No.  3  of  said 
counties  as  by  said  bid  and  offer  contemplated,  •  •  •" 

First,  it  will  be  observed  that  the  published  notice  for  bids 
allowed  proposals  to  be  made  for  the  complete  job,  or  for  any 
part  thereof.  Salisbury's  bid  was  for  the  improvement  com- 
plete, which  included  the  furnishing  of  all  material  and  labor 
therefor,  and  was  for  the  sum  of  $180,575.  The  published 
notice  did  not  require  bidders  to  furnish  an  itemized  schedule 
of  prices  separately  for  the  main  drains  and  laterals.  Salisbury, 
however,  offered  to  furnish  an  itemized  statement  of  the  cost  of 
each  section  of  both  labor  and  material,  and  included  with  his 
bid  a  schedule  of  prices  for  overdig.  The  joint  boards  divided 
the  improvement  into  Section  1,  which  comprised  the  tile  lines, 
and  Section  2,  which  comprised  the  open  ditches.  It  is  conceded 
that  the  Salisbury  bid  was  the  lowest,  and  it  was  then  evidently 
believed  that  he  had  complied  in  all  respects  with  the  law^  and 
with  the  terms  of  the  notice,  so  far  as  the  filing  of  a  deposit  was 
necessary ;  but  it  was  later  claimed  by  the  board-  -and  the  record 
so  shows — ^that  no  -funds  of  the  drawer  were  set  apart  by  the 
bank,  at  the  time  of  the  certification  of  the  two  $5,000  checks; 
but  this  is  now  immaterial.  A  motion  was  offered  by  a  member 
of  the  joint  assembly  to  accept  Salisbury's  bid.  This  motion  is 
not  set  out  in  the  record  verbatim,  but  the  minutes  of  the  meet- 
ing, kept  by  the  county  auditor  of  Osceola  County  and  quoted 
above,  it  may  be  assumed,  show  the  action  of  the  joint  boards 
correctly.  The  acceptance  of  the  bid  by  the  joint  boards  was 
coupled  with  a  proviso,  to  wit:  **That  the  said  Salisbury 
furnish  an  itemized  schedule  of  prices  separately  for  the  main 
drain  and  each  of  the  laterals,'*  same  to  be  ** subject  to  the  ap- 
proval of  the  engineer  and  in  accordance  with  the  permanent 
survey  now  being  made  by  the  said  engineer. ' '  In  other  words, 
the  purported  acceptance  of  the  bid  was  upon  condition  that  the 
bidder  do  something  not  required  by  the  notice  to  bidders,  nor 
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by  the  terms  upon  which  the  bids  were  solicited.  There  is  some 
contention  between  counsel  as  to  whether  the  word  **who/'  in- 
closed in  parenthesis  and  italicized  in  the  quotation  from  the 
minutes  of  the  proceedings  of  June  12th,  was  included  therein ; 
but,  in  view  of  our  conclusion,  we  deem  this  contention  imma- 
terial. Apparently,  its  insertion  was  an  error  upon  the  part  of 
someone  making  a  copy  thereof  for  the  abstract  or  use  at  the 
trial.  The  reference  by  Salisbury,  in  his  proposal,  to  a  schedule 
is  to  the  one  inclosed  therewith,  and  relates  only  to  the  prices 
to  be  charged  for  overdig,  and  clearly  does  not  refer  to  the 
schedule  of  prices  which  the  board  required  him  to  furnish,  sub- 
ject to  the  approval  of  the  engineer.  As  shown  by  the  portion 
of  the  minutes  of  the  joint  meeting  of  the  two  boards  on  January 
4,  1917,  quoted  above,  they  interpreted  their  acceptance  as  hav- 
ing been  qualified  and  conditional,  and  it  is  so  stated  therein. 
The  requirement  of  Section  1989-a8  of  the  Supplemental  Supple- 
jnent  to  the  Code,  1915,  requiring  a  deposit  by  bidders  in  drain- 
age matters,  is  as  follows : 

'  *  Each  person  bidding  for  such  work  shall  deposit  in  cash  or 
certified  check  a  sum  equal  to  10  per  centum  of  the  amount  of 
the  bid,  not  in  any  event,  however,  to  exceed  $10,000,  said  de- 
posit to  be  returned  to  him  if  his  bid  is  not  successful,  and  if 
successful  to  be  retained  as  a  guarantee  only  of  his  good  faith  in 
entering  on  said  contract.  * ' 

Under  the  foregoing  provision  of  the  statute,  the  right  to 
retain  the  deposit  of  the  bidder  exists  only  when  his  bid  was 
successful  and  has  been  accepted.  If  the  acceptance  is  qualified 
or  conditional,  or  adds  materially  to  the  terms  of  the  published 
notice  for  bids,  it  does  not  bind  the  bidder,  at  least  until  he  has 
unconditionally  accepted  tlie  same,  and  agreed  to  comply  there- 
with. New  conditions  imposed  by  the  terms  of  the  boards'  ac- 
ceptance are  in  the  nature  of  counter  proposals.  The  bid  of 
Salisbury  was  successful,  and  was  accepted,  provided  he  fur- 
nished the  scliedule  of  prices  demanded  and  same  were  approved 
by  the  drainage  engineer.  This  form  of  acceptance  did  not 
bind  the  joint  boards;  and  manifestly,  if  Salisbury  had  ten- 
dered, for  the  approval  of  the  boards,  a  contract  and  bond  in 
strict  conformity  with  the  terms  of  his  proposal,  but  without  a 
schedule  of  prices,  as  demanded,  they  would  have  been  rejected. 
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The  requirement  that  Salisbury  furnish  a  schedule  of  prices,  as 
provided  in  the  alleged  acceptance  of  his  bid,  was  evidently 
deemed  a  material  one  by  the  boards;  as,  in  their  proceedings 
on  January  4th,  granting  him  an  extension  of  time  to  comply 
therewith,  they  again  made  it  a  condition  precedent  to  the  final 
acceptance  of  his  bid.  Indeed,  the  action  of  the  joint  boards  on 
January  4,  1917,  must  be  treated  as  a  specific  rejection  of  his 
bid,  unless  a  schedule  of  prices  satisfactory  to  the  engineer  was 
furnished  on  or  before  January  12th,  together  with  a  bond,  as 
required  by  law.  The  joint  boards  did  not  bind  the  bidder  by 
originally  accepting  his  offer  conditionally,  nor  by  making  the 
condition  a  ground  for  rejection  thereof,  if  not  fully  complied 
with  by  a  date  fixed.  Manifestly,  the  board's  acceptance  was 
qualified  and  conditional,  and  therefore  the  auditors  of  the  re- 
spective counties  were  not  entitled  to  retain  certified  checks  for 
$5,000  each.  They  should  have  been  returned  to  Salisbury  when 
his  bid  was  finally  rejected.  The  decree  of  the  court  below, 
directing  the  cancellation  thereof  and  releasing  the  bank  from 
liability  thereon,  was  right,  and  it  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Arthur  and  Favh^le,  JJ.,  concur. 


Joe  Kilby,  Appellant,  v.  Charles  City  Western  Railway 

Company,  Appellee. 

RELEASE:  Ineffectual  Impeaclmient.  A  release  and  settlement  of  an 
unliquidated  claim,  entered  into  by  one  who,  while  confined  to  his 
bed,  was  in  full  possession  of  his  faculties,  and  after  ample  legal 
advice  and  consultatiou  with  relatives  and  friends  as  to  the  ad- 
visability of  a  settlement,  may  not  be  overthrown  by  a  showing  that 
the  agent  who  secured  the  settlement  objected,  when  the  settlement 
was  made,  to  the  presence  of  attorney  for  claimant,  and  enlarged  on 
the  possible  duration  of  the  litigation  in  case  no  settlement  was  made. 

Appeal  from  Floyd-  District  Court, — C.  H.  Kelley,  Judge. 

June  25,  1921. 

Action  to  recover  damages  for  personal  injury.     Directed 
verdict  for  the  defendant.    Plaintiff  appeals. — Affirmed. 
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Jens  Orothe  and  H.  J.  Fitzgerald,  for  appellant. 

Henke  &  Lovrien  and  Chandler  Woodbridge,  for  appellee. 

Faville,  J. — The  appellee  operates  an  electric  railway  be- 
tween the  towns  of  Marble  Rock  and  Charles  City  in  this  state. 
In  October,  1919,  the  appellant  was  a  brakeman  in  the  employ  of 
the  appellee.  The  train  crew  consisted  of  a  conductor,  a  motor- 
man,  and  the  appellant,  and  they  were  in  charge  of  a  freight 
train.  The  crew  made  the  trip  from  Charles  City  to  Marble 
Rock  and  return.  On  the  evening  of  October  4,  1919,  between 
11  and  12  o'clock,  they  left  Marble  Rock  for  Charles  City. 
About  midway  between  Marble  Rock,  and  Charles  City  is  the 
station  of  Oakwood.  Some  distance  outside  of  Oakwood  the 
train  was  stopped,  and  the  motor  proceeded  to  Oakwood  with 
two  cars  of  tile,  which  were  placed  on  the  siding  on  the  south- 
east side  of  the  main  track,  or  on  w^hat  would  be  the  right  side  in 
the  course  in  which  the  train  was  moving  towards  Charles  City. 
The  two  cars  and  one  other  were  left  together  on  the  siding  near 
the  switch.  After  so  doing,  the  motor  returned  to  the  train  and 
was  attached,  and  proceeded  down  the  main  track  toward  Oak- 
wood.  There  was  a  considerable  upgrade  between  the  place 
where  the  train  had  been  left  and  Oakwood.  The  track  was 
slippery,  and  the  automatic  sander  on  the  motor  seems  to  have 
been  out  of  order.  The  motorman  told  the  appellant  that  it 
would  be  necessary  to  sand  the  rails  by  hand.  The  appellant 
went  out  on  the  running  board  on  the  right-hand  side  of  the 
motor  with  a  pail  of  sand,  a  lantern,  and  a  fire  shovel,  and  the 
train  started  toward  Oakwood.  In  the  meantime,  the  cars  that 
had  been  left  on  the  side  track  at  Oakwood  had  escaped  from 
the  siding,  and  had  run  down  an  incline  of  the  track  onto  the 
main  line.  The  motor  and  the  cars  it  was  pulling  came  down 
the  main  line  at  a  speed  of  about  40  miles  an  hour,  and  a  col- 
lision occurred  between  the  motor  and  the  cars  that  had  escaped 
from  the  siding.  The  appellant  was  caught  between  the  motor 
and  the  cars,  and  received  the  injury  to  recover  for  which  this 
suit  is  brought. 

The  appellant  was  taken  to  a  hospital,  where  an  operation 
was  performed  upon  him.     Later  this  action  was  begun;  and, 
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while  the  action  was  pending,  he  made  a  settlement  with  a  repre- 
sentative of  the  railway  company,  and  received  the  sum  of 
$2,627.50  in  cash,  and  medical  and  hospital  expenses  amounting 
to  $372.50,  and  executed  to  the  appellee  a  full  and  complete  re- 
lease in  writing.  The  suit  was  thereafter  tried.  Said  release 
was  pleaded  as  a  complete  defense,  and  the  appellant  by  reply 
alleged  that  the  said  release  was  executed  at  a  time  when  he  was 
physically  and  mentally  incompetent  to  transact  business,  and 
was  obtained  by  reason  of  misrepresentation  and  fraud.  At  the 
close  of  the  testimony  for  appellant,  the  court  directed  a  verdict 
in  favor  of  the  appellee.  The  motion  for  directed  verdict  was 
based  on  a  number  of  grounds. 

I.  The  first  question  for  our  consideration  is  whether  or 
not  the  appellant  is  bound  by  the  settlement  and  release  which 
he  made.  It  is  conceded  that  the  appellant  signed  the  release 
offered  in  evidence,  and  received  the  amount  agreed  upon  as 
damages.  The  question  upon  this  branch  of  the  case  is  whether 
or  not  the  release  was  obtained  from  the  appellant  at  a  time 
when  he  was  physically  and  mentally  incompetent  to  execute 
the  same,  and  whether  it  was  procured  by  false  representations 
and  fraud. 

The  rules  of  law  pertaining  to  the  validity  of  a  settlement 
and  release  have  been  before  us  frequently,  and  are  well  estab- 
lished. The  difficulty  lies  in  the  application  of  the  rules  to  the 
facts  of  any  particular  case.  Where  a  settlement  has  been  had 
between  competent  parties,  and  a  release  has  been  fairly  entered 
into,  without  fraud  or  overreaching,  it  becomes  binding  and  ef- 
fectual, and  will  be  upheld  and  enforced.  It  is  undoubtedly 
the  law  that  an  instrument  of  this  character  can  be  impeached 
for  fraud  in  procuring  the  same,  or  where  the  same  was  executed 
by  a  party  who  was  mentally  incompetent  to  legally  execute 
such  an  instrument.  The  burden  of  proof  is  on  the  party  seek- 
ing to  impeach  such  written  instrument.  These  propositions  of 
law  have  been  recognized  by  us  and  applied  in  KUmariin  v. 
Chicago,  B.  &  Q.  R.  Co.,  137  Iowa  64;  Johnson  v.  Berdo,  131 
Iowa  524 ;  Johnson  v,  Chicago,  R.  I.  &  P.  R.  Co.,  107  Iowa  1 ; 
Nason  v.  Chicago,  R.  I.  d*  P.  R.  Co.,  140  Iowa  533;  Blossi  v. 
Chicago  cfc  iV.  W.  R.  Co.,  144  Iowa  697 ;  Douda  v.  Chicago,  R.  I.  <fe 
P.  R,  Co.,  141  Iowa  82 ;  and  other  like  cases. 
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It  will  be  necessary  for  us  to  briefly  review  some  of  the 
salient  facts  in  the  case.  The  appellant  was  an  unmarried  man, 
about  30  years  of  age.  Immediately  after  the  accident,  he  was 
removed  to  a  hospital  at  Charles  City,  where  he  was  operated 
upon  the  following  morning.  The  appellant  testified  that  he 
got  to  feeling  fairly  well  after  said  operation ;  that,  some  3  to  5 
days  after  the  accident,  he  met  a  Mr.  Walters  at  the  hospital, 
who  asked  him  about  how  the  accident  occurred.  At  that  time, 
the  appellant  did  not  know  that  Walters  was  an  adjuster  for  the 
appellee  company.  The  appellant  explained  to  him  how  the  ac- 
cident occurred.  He  did  not  see  Walters  again  until  the  fore- 
noon of  November  5th.  At  that  time,  appellant  was  sitting  up 
in  bed.  Walters  suggested  that  they  talk  about  a  settlement  for 
the  insurance  company.  Another  patient,  a  Mr.  Dugan,  was  in 
the  same  room  with  the  appellant.  At  that  time,  appellant  told 
Walters  that  he  would  give  him  no  answer  about  a  settlement; 
that  he  would  rather  have  his  attorney  come.  Walters  told  him 
that  he  did  not  need  his  attorney,  and  left.  That  afternoon, 
Walters  and  the  attorney  met  at  the  hospital,  however,  and  had 
a  talk  in  the  hall,  and  afterwards  went  in  the  room  where  the 
appellant  was,  and  Walters  said  to  the  appellant:  ''You  are 
wanting  quite  a  sum,  $11,000.''  He  offered  to  pay  $2,400,  and 
the  appellant  said  *'No."    The  next  day,  this  suit  was  started. 

The  appellant  testified  that,  after  this  talk  about  a  settle- 
ment, he  talked  with  a  Mr.  Ernsberger,  to  whom  he  said  that  he 
might  settle,  if  he  could  settle  right.  Appellant  left  word  with 
the  doctor  to  tell  Ernsberger  to  come  and  see  him.  Ernsberger 
was  the  general  manager  of  the  railway  company.  Ernsberger 
did  so,  and  appellant  told  Ernsberger  that  he  would  settle  if 
Ernsberger  would  send  a  man  to  him  that  would  settle  right, 
but  that  he  did  not  want  Walters  to  come,  if  he  could  not  pay 
more  than  he  had  offered.  On  November  18th  following,  the 
appellant  underwent  a  second  operation,  at  which  time  he  was 
put  under  an  anaBsthetic.  This  was  on  Tuesday.  Appellant 
says  that  he  was  weak  on  the  following  day,  Wednesday, 
and  that  the  next  day,  Thursday,  Walters  came  to  his  room 
with  the  attending  physician,  and  stayed  for  probably  half  an 
hour.  Appellant  says  that  Walters  told  him  that  he  came  to  settle 
with  him,  and  that  he  could  not  have  his  attorney  there,  and 

Vol.  191  Ia.— 59 


930  KiLBY  V.  Charles  City  W.  R.  Co.         [191  low^ 

asked  appellant  if  his  folks  were  in  town ;  that  he  said  he  would 
be  up  the  following  morning,  between  9  and  10  o'clock,  to  settle 
with  him.  Appellant  testified  that  Walters  told  him  that  it 
was  a  good  thing  for  him  to  settle;  for,  if  he  would  go  to  law, 
by  the  time  he  got  through  the  courts,  he  would  have  less  money 
than  he  was  giving  him.  He  also  testified  that  Walters  told  him 
that  the  case  was  covered  by  the  state  law,  and  not  by  the  Fed- 
eral Liability  Act.  The  appellant's  father  and  stepmother  were 
sent  for,  and  came  the  next  day,  about  9  o'clock,  and  Walters 
came  at  about  10.  The  appellant  testified  that  Walters  then 
said  that  it  was  a  good  thing  for  him  to  settle ;  that,  by  the  time 
he  would  get  through  court,  he  would  have  less  money  than  was 
oJBfered  him ;  and  that  it  Vould  take  from  3  to  5  years  before  he 
could  collect  any.  Appellant  said  he  would  have  to  have  money 
to  pay  his  doctor  and  hospital  bill,  and  Walters  said  he  would 
pay  the  bill.  Appellant  testified  that  Walters  told  him  to  think 
it  over,  and  that  Walters  went  out  of  the  room,  and  remained 
for  some  15  or  20  minutes.  He  says  that  Walters  told  him  that 
the  railway  was  not  engaged  in  interstate  commerce,  and  that 
appellant  could  not  recover  under  the  Federal  Liability  Act. 
He  said  Walters  figured  up,  and  told  him  that  the  amount  he 
was  entitled  to  recover  was  $2,627.50 ;  that  that  was  all  the  state 
law  allowed,  and  all  he  could  collect;  and  that  he  believed  the 
statement  to  be  true.  He  says  that  Walters  told  him  of  other 
cases  that  had  gone  to  court,  and  the  insurance  company  had 
beat  them  out  by  not  settling;  and  that,  if  he  went  to  law,  he 
would  not  get  as  much  as  he  was  offered ;  that  it  had  to  be  set- 
tled that  day,  if  it  was  settled  at  all ;  and  that  he  would  not  be 
back  any  more. 

On  cross-examination,  the  appellant  said  that  he  did  -not 
remember  how  many  times  he  consulted  with  his  attorney  be- 
tween the  first  and  second  operation;  that  he  remembered  see- 
ing him  twice;  that  his  attorney  told  him  that  the  qu^tion  of 
whether  he  came  under  the  Federal  or  the  state  act  was  a  ques- 
tion that  had  to  be  proved;  that  he  told  him  that  perhaps  he 
could  collect  between  $12,000  and  $15,000.  This  was  before  the 
settlement.  He  also  told  him  that  he  thought  he  could  collect 
more  than  was  being  offered  him ;  that  he  thought  about  $8,000 
would  be  allowed  for  an  arm;  and  told  him  to  start  suit,  and, 
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if  the  insurance  company  would  offer  him  a  reasonable  settle- 
ment, not  to  go  to  law  with  them,  and  that  a  reasonable  settle-  . 
ment  would  be  about  $8,000. 

Appellant  also  says  that  he  discussed  the  matter  of  settle- 
ment with  his  father  and  stepmother;  that  he  told  Brnsberger 
that,  if  he  would  get  a  man  that  could  give  him  what  was  right, 
he  would  settle. 

The  father  of  the  appellant  testified  regarding  the  occur- 
rences the  day  of  the  settlement : 

**Mrs.  Kilby  and  I  went  to  the  hospital  next  morning.  We 
went  to  our  son's  room.  He  looked  very  weak  and  pale.  He 
felt  so  bad  he  could  hardly  talk  to  me.  He  told  us  Walters  was 
coming  up  there  to  try  to  settle.  He  wanted  my  advice  to  it, 
I  says,  *I  don't  know  how  to  tell  you;  I  don't  know  what  to 
say.'  I  says,  *I  really  don't  know  how  to  use  my  judgment  on 
this  matter.'  I  am  not  posted,  and  I  didn't  know  what  to  say; 
but  I  says:  *I  will  leave  it  to  you  to  do  the  best  thing  you  can. 
You  are  now  a  man,  and  you  ought  to  know  more  what  you 
ought  to  have  than  I.  You  have  done  the  suffering  and  the 
punishment.'  Well,  he  says  he  didn't  know  hardly  what  to  do. 
And  I  am  sure  I  couldn't  hardly  tell  him.  He  told  me  that 
Walters  said  he  couldn't  settle  with  an  attorney.  *Well,'  I  said, 
*that  looks  funny  to  me.'  I  says  that  I  don't  know  what  to 
think  of  that.  *That  don't  hardly  look  right.  It  looks  to  me 
like  a  little  underhanded,  like  there  was  a  snake  in  the  fence 
corner,  but  I  ain't  qualified  to  judge.'  He  told  me  he  didn't 
know.  He  told  me  how  much  Walters  had  offered.  I  says, 
*  That  is  a  very  small  amount. '  In  about  half  an  hour,  Walters 
came.  Walters  said  to  Joe  his  hospital  bill  must  be  paid.  If  he 
didn't  settle,  he  would  have  to  fight  the  company  from  3  to 
5  years,  and  then  at  the  end  of  5  years,  he  wouldn't  have  as 
much  as  he  was  giving  him,  and  maybe  not  as  much.  That  is 
what  he  fetched  in.  He  claimed  that  he  had  been  where  these 
other  cases  had  been  settled  on  the  same  theory,  and  I  supposed 
he  was  giving  the  boy  good  advice.  They  talked,  and  he  plead 
to  the  boy  that  he  had  some  cases  settled  to  that  effect,  and  they 
came  out  better  than  if  they  had  went  into  suit  with  the  com- 
pany. I  said  I  thought  he  should  have  an  attorney.  Walters 
said  he  didn't  want  an  attorney  around.    Walters  said  that  was 
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the  law,  and  he  knew  it.  My  son  was  lying  flat  on  his  back  at 
,  the  time  conversation  was  taking  place.  Joe  didn't  have  a  great 
deal  to  say.  Walters  brought  papers  into  the  room.  Joe  signed 
one  paper  that  I  know  of.  I  saw  the  paper,  but  I  could  neither 
read  nor  write ;  so  I  couldn  't  tell.  Walters  told  me  to  read  the 
papers,  and  I  told  him  I  couldn't  read  them;  that  I  wouldn't 
have  nothing  to  do  with  them,  because  I  didn't  understand 
them.  There  were  quite  a  number  of  papers  drawn  up  there. 
The  nurses  and  Walters  werp  signing  them  there.  Walters  read 
one  paper.  When  Joe  signed  his  name,  he  was  lying  kind  of  on 
one  side,  propped  up  with  some  pillows.  The  nurse  held  the 
paper,  to  steady  him  so  he  could  sign.  Joe  said  he  didn't  like 
to  settle,  because  he  didn't  feel  able  to  settle.  Walters  insisted 
on  the  hospital  bill  and  the  expense  of  it,  and  that  he  would  have 
to  have  the  money  to  pay  it,  and  that  he  had  better  settle.  Wal- 
ters said  it  had  to  be  settled  that  day,  because  he  couldn't  be 
back  to  bother  with  it. ' ' 

The  stepmother  of  the  appellant  testified  to  substantially 
the  same  effect. 

One  Dugan,  who  was  in  the  same  room  with  the  appellant, 
testified : 

'*0n  that  Thursday  evening,  the  first  thing  Walters  said, 
after  he  entered  the  room,  was  that  he  wanted  to  settle  with 
Joe.  He  called  him  Joe.  Walters  said  he  didn't  want  no  at- 
torney, and  he  didn't  have  time  to  arpfue  with  an  attorney. 
Walters  said,  *  It  is  a  good  thing  you  settle,  because  it  will  take 
from  3  to  5  years  to  go  through  court,  and  you  will  not  have 
any  more  money  at  that  time  than  I  am  giving  you  now.'  Wal- 
ters said  he  would  give  him  twenty-six  hundred  and  some  dollars, 
and  pay  the  hospital  and  doctor  bills.  Kilby  said  he  would  have 
his  father  and  mother  come  in.  I  think  Walters  was  here  about 
half  an  hour  Thursday  evening.  Walters  came  back  Friday 
morning.  Joe's  father  and  mother  was  here  at  that  time. 
Walters  told  Joe 's  father  practically  w^hat  he  had  told  Joe,  the 
night  before.  On  this  Thursday  and  Friday,  I  don't  think  Joe 
complained  much  about  suffering  pain.  Joe  was  in  bed.  On 
Friday,  November  21st,  Joe  signed  some  papers.  There  was  a 
release.  I  witnessed  8  papers.  My  bed  was  about  15  feet  from 
Joe's  bed.    I  was  present  all  the  time  when  these  negotiations 
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for  settlement  were  going  on.  After  the  operation,  I  saw  them 
give  Kilby  injections  in  the  arm  or  in  the  leg.  On  this  Thurs- 
day and  Friday,  to  the  best  of  my  knowledge  Joe  was  weak. 
Walters  said  he  wanted  to  get  away  on  the  train,  to  go  to  Mason 
City  that  Friday  afternoon.  About  two  weeks  prior  to  the 
settlement,  Jens  Grothe  and  Walters"  had  a  talk  in  this  room 
about  settling.  Jens  Grothe  advised  Joe  Kilby  that,  in  his  opin- 
ion, he  had  a  valid  claim  of  from  $12,000  to  $15,000  against  the 
Charles  City  Western  Railroad  Company,  for  the  loss  of  his 
arm.  Jens  Grothe  told  Joe  that  he  was  governed  by  the  Federal 
Employers'  Liability  Act.'' 

The  nurse  at  the  hospital  testified  regarding  the  care  of  the 
appellant  at  the  hospital,  and  that  he  was  weak  after  the  second 
operation ;  that  she  believed  he  did  not  suffer  a  great  deal  after 
the  last  operation,  and  that  he  sat  up  out  of  his  bed  about  a 
week  after  this  operation;  also,  that,  on  Wednesday  night  fol- 
lowing the  operation,  he  was  sleeping,  and  had  a  good  night. 

There  is  no  substantial  conflict  in  the  testimony  in  regard 
to  the  condition  of  the  appellant  at  the  time  that  the  release 
was  signed,  nor  as  to  what  was  said  and  done  at  said  time. 
It  appears  that,  on  the  afternoon  of  Thursday,  November  20th, 
the  attorney  for  the  appellant  called  at  the  hospital,  and  the 
nurse  informed  him  that  the  doctor  in  charge  of  the  appellant 
had  given  instructions  that  he  was  not  to  have  callers ;  and  that 
the  attorney  then  left.  It  also  appears  that,  about  8  o'clock 
the  same  evening,  the  doctor  came  to  the  hospital ;  that  the  agent 
of  the  appellee,  Walters,  came  with  him;  and  that  the  doctor 
informed  the  nurse  that  evening  that  the  appellant  could  have 
callers  at  any  time.    The  release  was  executed  the  following  day. 

We  have  not  attempted  to  set  out  in  minute  detail  all  of 
the  testimony  in  regard  to  the  execution  of  this  release.  While 
the  appellant  was  in  the  hospital,  and  had  recently  undergone 
a  second  operation  for  the  injury  that  he  had  received,  there 
is  no  sufficient  evidence  in  the  record  that  would  have  justified 
the  court  in  submitting  to  the  jury  the  question  of  the  appel- 
lant's alleged  mental  incompetency  to  fully  realize  what  he  was 
doing,  and  to  execute  the  release  in  question.  The  matter  of  a 
settlement  had  been  thoroughly  canvassed  with  the  appellant, 
prior  to  this  time.    He  had  not  only  talked  it  over  with  the  ad- 
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juster,  but  had  had  a  full  conference  with  his  attorney,  and  had 
been  fully  advised  by  his  attorney  in  respect  to  the  matter,  not 
only  as  to  his  legal  rights,  but  as  to  the  amount  which  the  attor- 
ney thought  he  could  recover  by  litigation,  and  the  amount  that 
the  appellant  should  receive  by  way  of  settlement.  He  sent  for 
the  general  manager  of  the  railway  company,  and  asked  him  to 
send  a  man  to  settle  with  appellant,  and  settle  right.  In  addi- 
tion to  this,  he  had  canvassed  the  matter  with  his  father  and 
with  his  stepmother,  and  had  sent  for  them  for  the  express  pur- 
pose of  discussing  the  situation  with  them,  shortly  before  the 
release  was  executed. 

It  appears  that  the  appellant  was  a  man  30  years  of  age, 
with  a  limited  education,  and  with  the  usual  experience  of  men 
of  his  class.  He  understood  fully  that  the  adjuster  for  the  ap- 
pellee was  seeking  to  obtain  from  him  a  settlement  of  his  claim 
for  the  injury  and  a  full  release  from  liability.  He  had  full 
opportunity  to  discuss  the  matter  with  his  attorney,  and  did  so. 
He  knew  that  his  attorney  had  advised  him  that  he  could  re- 
cover under  the  Federal  Employers'  Liability  Act,  and  that  the 
attorney  had  stated  the  amount  that  he  believed  he  could  recover 
in  the  litigation,  and  the  lowest  amount  that  the  appellant  should 
accept  by  way  of  settlement.  Suit  had  been  instituted,  and  the 
petition  specifically  alleged  that  the  suit  was  brought  under  the 
Federal  Employers '  Liability  Act.  The  appellant  knew  that  the 
agent  was  coming  to  see  him  for  a  further  conference  on  the 
subject  of  securing  settlement  from  him.  He  sent  for  his 
father  and  his  stepmother  to  advise  him  in  relation  to  the  matter, 
and  they  were  present  when  the  settlement  was  made. 

Much  is  argued  by  the  appellant  to  the  effect  that  the  father 
was  unable  to  read  or  wTite,  and  therefore  was  incompetent  as  an 
adviser  to  his  son;  but  it  does  not  appear  that  he  did  not  have 
a  full  understanding  of  the  subject-matter  of  the  discussion, 
and  did  not  know  exactly  what  was  under  consideration.  This 
was  also  true  of  the  stepmother,  who  was  present.  There  is  no 
claim  that  the  release  was  other  than  it  was  represented  to  be. 
The  appellant  could  read,  and  there  is  no  claim  that  he  did  not 
understand  the  contents  of  the  instrument. 

It  is  urged  by  the  appellant  that  the  adjuster  fraudulently 
represented  to  the  appellant  that  he  could  not  recover  under 
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the  Federal  Employers'  Liability  Act,  but  only  under  the  state 
law.  It  seems,  however,  that  this  matter  had  been  thoroughly 
canvassed  by  the  appellant  and  his  attorney.  The  appellant 
had  the  opinion  of  his  attorney  in  respect  to  this  matter,  and 
also  the  opinion  of  the  adjuster.  A  careful  examination  of  the 
record  convinces  us  that  there  was  no  such  misrepresentation 
or  fraud  on  the  part  of  the  adjuster  in  respect  to  this  matter 
as  could  be  made  the  basis  of  setting  aside  the  release  that  was 
executed. 

It  is  also  urged  that  undue  advantage  was  obtained  of  the 
appellant  by  the  statement  of  the  adjuster  that  he  did  not  want 
the  attorney  for  the  appellant  present  at  the  settlement.  The 
attorney  had  been  present  at  a  conference  with  the  adjuster 
before,  and  he  also  had  one  or  two  conferences  with  the  appel- 
lant when  the  adjuster  was  not  present.  The  father  and  step- 
mother of  the  appellant  were  present,  and  had  been  sent  for 
with  the  knowledge  of  the  adjuster.  We  do  not  think  that  the 
statement  of  the  adjuster  at  this  time  that  it  was  not  necessary 
to  have  the  attorney  for  the  appellant  present,  and  that  he  ob- 
jected to  having  him  there,  under  all  the  circumstances,  as  dis- 
closed by  the  record,  could  be  held  to  be  the  basis  of  any  fraud 
or  overreaching  on  the  part  of  the  adjuster.  While  it  may  be- 
true  that  the  appellant  saw  fit  to  accept  the  cash  tendered  him, 
rather  than  take  his  chances  on  the  outcome  of  litigation,  it 
was  a  matter  of  choice  and  determination  by  him ;  and  we  do  not 
find  that  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  his  having  been  unduly  persuaded  to  make  said 
settlement,  or  that  there  was  any  fraud  in  procuring  the  same. 
The  statements  of  the  adjuster  as  to  how  long  litigation  might 
be  protracted  were  evidently  mere  expressions  of  opinion,  and 
are  not  shown  to  have  been  fraudul^tly  made.  Such  expres- 
sions cannot  be  made  the  basis  of  setting  aside  a  release.  Nason 
V,  Chicago,  B.  I.  &  P.  B.  Co.,  supra;  KUmartin  v.  Chicago,  B. 
&  Q.  B.  Co.,  supra ;  Douda  v,  Chicago,  B,  I,  &  P.  B,  Co.,  supra. 

This  is  not  a  case  where  an  adjuster  for  a  company  rushes 
to  a  recently  injured  party,  and  hastily  secures  a  settlement, 
without  giving  the  injured  party  opportunity  for  reflection  or 
to  obtain  counsel.  A  reading  of  the  record  in  this  case  satisfies 
us  that  the  appellant  fully  understood  the  nature  of  the  business 
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at  hand.  He  understood  fully  that  the  adjuster  was  represent- 
ing the  appellee,  and  endeavoring  to  secure  a  settlement  in  its 
behalf.  It  was  fully  understood  by  the  appellant  whom  Wal- 
ters represented,  and  what  his  purpose  was.  In  other  words, 
the  parties  w^re  dealing  at  arm's  length.  The  appellant  was  an 
adult,  of  experience.  He  had  employed  an  attorney,  and  had 
been  fully  advised  by  his  attorney  of  his  legal  rights,  and  had 
instituted  suit.  He  had  been  told  by  his  attorney  the  prospects 
of  the  litigation,  and  the  amount  that  the  attorney  thought  he 
could  recover  by  suit,  and  what  he  ought  to  accept  by  way  of 
settlement.  In  anticipation  of  his  conference  with  the  adjuster, 
respecting  a  settlement,  he  had  sent  for  his  relatives,  had  can- 
vassed the  situation  with  them,  and  had*  solicited  their  advice 
and  counsel;  and  they  were  present  when  the  settlement  was 
made,  and  took  part  in  the  discussion  respecting  the  same.  The 
amount  of  the  settlement  was  not  unsubstantial  or  trivial,  and 
not  such  as  to  shock  the  conscience  or  be  indicative  of  fraud. 

A  settlement  of  an  unliquidated  claim,  fairly  entered  into 
between  competent  parties,  is  binding  and  enforcible.  Such  set- 
tlement becomes,  in  effect,  a  contract  between  the  parties,  and 
is  a  solemn  instrument,  not  to  be  set  aside  lightly  or  impeached, 
except  upon  grounds  recognized  under  the  well-established  rules 
of  law.  Fraud  and  overreaching  have  been  repeatedly  held  by 
us  to  be  sufficient  to  vitiate  this  kind  of  an  instrument;  but 
fraud  is  not  to  be  presumed,  and  there  must  be  evidence  to  sus- 
tain a  charge  of  fraud  before  the  question  can  be  submitted  to 
a  jury.  Upon  the  record  in  this  case,  we  think  it  would  have 
been  error  on  the  part  of  the  trial  court  to  submit  to  the  jury  the 
question  of  the  mental  incapacity  of  the  appellant,  or  of  the 
alleged  fraud  and  misrepresentations  in  securing  the  release. 
It  was  a  valid  and  bindiifg  instrument,  and  it  is  conclusive  upon 
the  rights  of  the  appellant  to  maintain  this  action. 

In  view  of  our  holding  on  the  matter  of  the  settlement  and 
release,  it  is  unnecessary  that  we  discuss  other  questions  argued 
by  the  appellant. 

The  appellee  has  filed  an  amended  abstract  in  this  case, 
setting  out  a  large  amount  of  the  evidence  by  questions  and 
answers.  Tlie  greater  part  of  this  amended  abstract  is  wholly 
unnecessarj',  and  it  is  not  prepared  in  compliance  with  our  rules. 
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Fifty  dollars  of  the  cost  of  printing  the  appellee's  amended 
abstract  will  be  taxed  to  the  appellee. 

For  the  reasons  stated,  the  judgment  of  the  trial  court  is — 
Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


William  Kinart,  Appellant,  v.  Seabury  Company  et  al.. 

Appellees. 

APPEAL  AND  EBBOB:     Harmless  Error — ^Improper   Order  Working 

1  Correct  Besults.  An  improper  order  will  not  be  disturbed  when  it 
effects  the  results  which  a  proper  order  would  have  eflfected.  So 
held  where  plaintiff  sued  and  obtained  verdict  on  a  ''split"  account, 
without  in  any  manner  joining  the  assignee,  and  the  court,  instead 
of  granting  defendant  new  trial,  allowed  the  verdict  to  stand,  but 
arrested  the  entry  of  judgment  until  plaintiff  brought  in  the  assignee. 

PABTIES:     Action  on  "Split"  Account.     A  party  who  has  assigned 

2  part  of  an  account  may  not  sue  on  the  unassigncd  part  without  join- 
ing the  assignee,  either  as  a  plaintiff  or  defendant. 

Appeal  from  Harrison  District  Court, — Earl  Peters,  Judge. 

June  25,  1921. 

Action  upon  an  account.  Verdict  for  plaintiff.  The  court 
suspended  the  entry  of  judgment  on  the  verdict,  and. plaintiff 
appeals. — Affirmed. 

J,  8.  Dewell,  for  appellant. 

P.  F,  Roadifer,  Cochran  cfe  Wolfe,  a,nd  Ambrose  Burke,  for 
appellees. 

Stevens,  J. — This  case  present  a  somewhat  anomalous  situ- 
ation. The  defendant  Frank  Seabury,  doing  business  under  the 
name  of  the  Seabury  Company,  having  a  contract  with  the  board 

of  supervisors  of  Harrison  County  for  the  con- 

1.  Appeal  and  x        x*  i?  j.      u         j      • 

ebrob:  harmless   struction  of  somc  part  of  a  drainage  improve- 
order"  working      mcut,  employed  the  plaintiff  to  perform  services 

correct  results.        /•        i  •  ■,     •  j.       a         • 

for  him  upon  such  improvement.    Services  were 
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rendered  to  the  amount  of  $331,  which  the  company  refused  to 
pay;  whereupon  plaintiff  filed  a  statement  of  his  account  with 
the  county  auditor  of  Harrison  County,  praying  that  same  be 
paid  out  of  funds  due  Seabury  Company  from  the  county;  but 
the  Seabury  Company  still  refused  to  pay  plaintiff,,  although 
sufScient  money  therefor  was  due  it  from  the  county.  For  the 
purpose  of  enabling  the  Seabury  Company  to  secure  the  use 
of  the  balance  due  from  the  county,  on  November  12,  1917,  it 
executed  a  bond  to  the  county  in  the  penal  sum  of  $750,  with 
the  defendants  W.  H.  Johnson  and  D.  H.  Seabury  as  sureties. 
Prior  to  the  execution  of  the  bond,  the  International  Harvester 
Company  of  America  had  caused  a  claim  for  $363.55  to  be  filed 
in  the  office  of  the  county  auditor  against  the  Seabury  Company. 
This  account  included  $215  of  plaintiff's  claim,  which  he  had 
in  writing  assigned  to  the  Harvester  Company.  The  bond  above 
referred  to  provided: 

''The  condition  of  the  above  obligation  is  such  that  whereas 
claims  and  assignments  by  the  said  Fred  Brown,  J.  W.  Kinert, 
and  International  Harvester  Company  of  America  to  the  amount 
of  $363.55  against  the  said  Seabury  Company  have  been  filed 
in  the  office  of  the  auditor  of  the  county  of  Harrison,  state  of 
Iowa  by  the  said  Fred  Brown,  J.  W.  Kinert,  and  International 
Harvester  Company  of  America  same  being  the  amount  of  claims 
and  assignments  asserted  to  be  due  them  for  work  done  for  the 
said  Seabury  Company  on  the  contracts  on  Boyer  Cut-off  No.  1, 
Harrison j  Pottawattamie  District  No.  1. 

*'Now,  therefore,  if  the  said  Seabury  Company,  its  heirs 
and  executors,  and  assigns  shall  at  all  times  keep  harmless  the 
said  Fred  Brown,  J.  W.  Kinert,  and  International  Harvester 
Company  of  America,  and  the  county  of  Harrison,  state  of  Iowa, 
their  heirs,  executors  and  assigns  from  and  against  all  obliga- 
tions under  said  claims  and  assignments  and  from  and  against 
all  costs,  damages,  and  expenses  that  shall  or  may  arise  there- 
from then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. ' ' 

Plaintiff  in  his  petition  ignored  the  partial  assignment  to 
the  International  Harvester  Company,  and  demanded  judgment 
for  the  full  amount  of  his  claim  of  $331,  with  interest  thereon 
at  6  per  cent  from  August  15,  1916,  the  date  when  his  services 
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ended.  The  defendants  Seabury  Company  and  Prank  Seabury 
filed  answer  denying  the  allegations  of  plaintiff's  petition,  ad- 
mitting, however,  that  a  contract  was  made  with  him  to  perform 
services  upon  the  drainage  improvement,  but  denying  that  any 
services  were  performed,  and  further  setting  up  a  counterclaim 
covering  various  items  not  necessary  to  be  set  out  in  detail,  and 
demanded  judgment  against  the  plaintiff  thereon  for  $595.83. 
The  defendant  Harrison  County,  for  answer  to  plaintiff's  peti- 
tion, set  up  the  alleged  partial  assignment  of  the  account  to  the 
Harvester  Company,  and  asked  that  no  judgment  be  entered 
as  against  it  until  the  assignee  should  be  made  a  party  and  its 
interest  therein  adjudicated.  A  somewhat  similar  plea,  as  we 
interpret  it,  was  filed  by  the  defendant  Seabury  Company,  by 
way  of  amendment  to  its  original  answer.  No  specific  plea,  set- 
ting up  that  plaintiff's  cause  of  action  was  not  being  prosecuted 
in  the  name  of  the  real  party  in  interest,  was  interposed,  but  the 
facts  pleaded  were  sufficient  to  present  this  issue.  The  court 
withdrew  from  the  jury  all  issues  relating  to  or  involving  the 
alleged  partial  assignment  of  plaintiff's  claim  to  the  Interna- 
tional Harvester  Company,  and  the  jury  returned  a  verdict  for 
plaintiff  for  $297.87.  After  the  verdict  of  the  jury  was  returned 
and  filed  in  the  clerk's  office,  the  defendant  Harrison  County 
filed  a  motion  for  judgment  in  its  favor,  based  upon  the  alleged 
partial  assignment  to  the  Harvester  Company,  notwithstanding 
the  verdict,  alleging  therein  that  no  judgment  should  be  entered 
upon  the  verdict  until  the  assignee  should  be  made  a  party,  and 
its  interest  in  the  amount  determined  and  adjudicated  by  the 
court.  The  remaining  defendants  filed  separate  motions  for 
judgment  notwithstanding  the  verdict,  upon  the  ground  that 
it  appeared  affirmatively  from  the  evidence  that  the  plaintiff 
was  not  the  real  party  in  interest;  also  setting  up  the  partial 
assignment  to  the  Harvester  Company.  The  defendant  Seabury 
Company  also  filed  a  motion  for  new  trial,  alleging  error  in 
several  paragraphs  of  the  court's  charge  to  the  jury,  including 
the  withdrawal  from  the  consideration  thereof  of  the  issue  ten- 
dered by  the  allegations  of  the  alleged  partial  assignment  of 
plaintiff's  claim  to  the  Harvester  Company;  also  in  various  rul- 
ings of  the  court  upon  objections  to  testimony.  The  record  does 
not  disclose  that  exceptions  were  taken  to  any  of  the  instructions 
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complained  of,  nor  is  the  evidence  or  the  rulings  of  the  court 
upon  objections  to  testimony  set  out  therein.  The  court  over- 
ruled the  motion  for  a  new  trial,  but  sustained  the  motions  for 
judgment  notwithstanding  the  verdict,  to  the  extent  of  direct- 
ing that  judgment  be  not  entered  until  such  time  as  the  Har- 
vester Company  should  be  made  a  party  to  the  action,  and  its 
rights  in  the  subject-matter  of  the  cause  of  action  adjudicated. 
The  plaintiff  alone  appeals,  assigning  error  in  the  ruling  of  the 
court  upon  the  motions  of  the  defendants  for  judgment  notwith- 
standing the  verdict,  and  in  its  order  directing  that  entry  of 
judgment  be  suspended,  as  above  stated. 

The  validity  of  the  partial  assignment  of  the  account  to  the 
Harvester  Company  is  not  challenged  by  the  plaintiff  in  the  evi- 
dence, and  we  may,  therefore,  assume  that  the  allegations  of 
the  separate  answer  pleading  same  are  true.  Section  3047  of  the 
Code  authorizes  the  assignment  of  open  accounts,  and  provides 
for  the  prosecution  of  actions  thereon  in  the  name  of  the  as- 
signee. Code  Section  3459  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest.  This  assign- 
ment, however,  transferred  to  the  assignee  all  of  the  interest  of 
plaintiff  in  said  account  to  the  extent  designated,  so  that,  at  the 
time  this  action  was  commenced,  it  was  owned  in  part  by  plain- 
tiff and  in  part  by  his  assignee.  The  rule  is  fully  settled  by  the 
courts  of  this  country  that  a  single  cause  of  action  may  not  be 
split  so  as  to  permit  the  bringing  of  successive  actions  without 
the  consent  of  the  debtor.  State  v.  Layton,  25  Iowa  193 ;  James 
V.  City  of  Neivion,  142  Mass.  366  (8  N.  E.  122) ;  Thiel  v.  Week 
Lhr.  Co.,  137  Wis.  272  (118  N.  W.  802) ;  McMurray  v.  Marsh,  12 
Colo.  App.  95  (54  Pac.  852) ;  National  U.  F,  Ins.  Co,  v.  Denver 
&  K  G.  R.  Co.,  44  Utah  26  (137  Pac.  653)  ;  Botven  v.  Haskell, 
53  Minn.  480  (55  N.  W.  629) ;  Rivers  v.  Wright  rf-  Co.,  117  Ga. 
81  (43  S.  E.  499). 

The  right  of  plaintiff  to  recover  upon  the  account  which  was 
in  part  assigned  to  the  Harvester  Company  was  directly  put  in 
issue  by  defendant's  answer.  Instead  of  consenting  that 
separate  actions  might  be  brought  by  plaintiff  and  his  assignee 
to  recover  the  amount  claimed  by  each,  defendants  affirma- 
tively set  up  the  assignment,  and  asked  that  plaintiff's  assignee 
be  made  a  party  to  the  action.     Plaintiff  ignored  this  plea  by 
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the  defendants,  refased  to  recognize  any  right  possessed  by  his 
assignee,  and  demanded  judgment  for  the  full  amount  of  the 
claim.  The  fact  of  the  assignment  was  established  without  con- 
flict in  the  evidence. 

Upon  the  issues  tendered,  and  upon  the  record,  plaintiff 
was  not  entitled  to  recover.  What,  then,  is  the  situation  of  the 
parties,  ^s  fixed  by  the  final  ruling  and  order  of  the  court  ?    The 

verdict  in  plaintiff's  favor  for  the  full  amount  of 

o    Parties  '   Bction 

*  on  "split"  ac-      the  claim  was  permitted  to  stand.    Defendants' 
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motion,  presenting  good  grounds  for  a  new  trial, 
was  overruled,  entry  of  judgment  denied,  and  further  proceed- 
ings suspended  until  plaintiff's  assignee  could  be  made  a  party, 
and  its  interest  in  the  amount  found  due  ascertained  and  ad- 
judicated. Was  the  ruling  of  the  court  denying  the  motion  for 
a  new  trial,  but  suspending  the  entry  of  judgment  upon  the 
conditions  mentioned,  therefore,  prejudicial  or,  in  effect,  ad- 
verse to  the  plaintiff?  Anciently,  at  common  law,  choses  in 
action  were  assigned  only  with  the  consent  of  the  debtor,  coupled 
with  his  promise  to  pay  the  debt  to  the  assignee.  Later,  and 
at  an  early  day,  the  courts  of  this  country  disregarded  the  com- 
mon-law rule,  and  recognized  the  doctrine  of  ''equitable  assign- 
ments." Kane  v.  Clough,  36  Mich.  436;  Wheeler  v,  Wheeler,  9 
Cow.  (N.  Y.)  34;  Peugh  v.  Porter,  112  U.  S.  737  (28  L.  Ed.  859). 
Statutes  have,  however,  in  more  recent  years,  been  passed  in 
England,  authorizing  the  assignment  of  various  choses  in  action ; 
and  in  most  of  the  states,  practically  all  choses  in  action  are 
assignable.  Taylor  v.  Galland,  3  G.  Greene  17.  We  see  no  rea- 
son why,  as  held  in  many  jurisdictions  {Grain  v.  Aldrich,  38 
Cal.  514,  Singleton  v.  O'Blenis,  125  Ind.  151  [25  N.  E.  154], 
Allard  v.  Orleans  Nav.  Co,,  14  La.  27),  actions  may  not  be 
brought  in  this  state  by  the  assignor  and  assignee  jointly,  or 
why  plaintiff  may  not  have  brought  his  action  in  equity,  join- 
ing the  assignee  as  a  defendant,  and  obtained  a  complete  ad- 
judication of  their  respective  interests  in  the  claim.  Section 
3460,  Code;  Boles  v.  Jessup,  57  Ark.  469  (21  S.  W.  880) ;  Ho- 
hart  V.  Andrews,  21  Pick.  (Mass.)  526;  Kramer  v.  Wood, 
(Tenn.)  52  S.  W.  1113.  Therefore,  had  the  court  sustained 
defendants'  motion  for  a  new  trial,  plaintiff  would  have  been 
compelled  either  to  join  his  assignee  with  him  as  plaintiff  in  the 
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pending  action  or  to  make  it  a  defendant,  and  move  that  the 
issues  be  tried  in  equity.  A  trial  of  whatever  issues  might  be 
tendered  by  the  assignee,  if  made  a  party  herein  in  the  present 
state  of  the  record,  would  necessarily  be  had  and  the  rights  of 
the  parties  determined  the  same  as  though  the  account  had  been 
admitted  by  the  defendants,  and  the  same  issues  joined  in  an 
original  action  in  equity.  While,  in  a  sense,  the  order  of  the 
court  prevented  plaintiff  from  having  judgment  entered  upon 
the  verdict  at  once,  it  was,  in  practical  effect,  rather  favorable 
to  him.  No  legal  right  of  plaintiff  was  jeopardized  thereby.  He 
was  given  the  benefit  of  a  jury  trial,  and  the  rights  of  all  the 
parties  were  fully  protected.  A  reversal  would  be  awarded 
with  such  directions  as  would  permit  the  court  to  make  further 
orders  accomplishing  the  same  result.  It  may  be  conceded  that 
the  motions  for  judgment  notwithstanding  the  verdict  presented 
no  statutory  grounds  therefor;  but,  as  stated,  a  reversal,  if 
granted,  would  have  to  be  upon  conditions  fully  respecting  and 
preserving  the  rights  of  the  parties.  If  the  assignment  is  valid, 
plaintiff  should  not  be  permitted  to  take  advantage  of  the  situ- 
ation, as  presented ;  if  not,  he  has  nothing  to  fear. 

Thus  far,  we  have  given  no  consideration  to  the  authorities 
cited  and  relied  upon  by  counsel  for  appellant,  of  which  Searles 
V.  Northwestern  Mut,  Life  Ins,  Co,,  148  Iowa  65,  is  typical. 
These  cases  are  not  in  point.  In  the  Searles  case,  the  action  was 
upon  a  policy  of  life  insurance,  in  the  name  of  the  administra- 
tor of  the  estate  of  the  insured.  One  of  the  defenses  urged  was 
that  the  policy  had  been  legally  assigned  by  the  insured;  that 
action  was  pending  thereon  in  a  foreign  jurisdiction;  and  that 
tlie  assignee  was  not  a  party.  We  held  that  plaintiff  was  not 
required  to  make  the  assignee  a  party,  and  that  the  question 
of  the  validity  of  the  assignment  might  be,  and  was,  litigated, 
the  plaintiff  claiming  that  the  insured  did  not  have  mental  ca- 
pacity to  make  alleged  assignment,  and  that  it  was,  therefore, 
void.  No  question  of  splitting  an  action  was  involved  in  any 
of  the  cases  cited. 

It  is  our  conclusion,  therefore,  that  the  judgment  of  the 
court  below  should  be,  and  it  is, — Affirmed, 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 
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JosEi'ii  Kladivo,  Appellee,  v.  James  Gaines,  Appellant. 

BEFOBMATIOK  OF  INSTBUMENTS:  Mutual  lilstake  in  re  Mort- 
gages. A  reformation  of  a  land  contract  will  be. granted  on  a  clear 
showing  that  an  aBsumption  of  a  mortgage  of  $6,500  at  6  per  cent 
was  a  mutual  mistake,  in  that  what  was  really  intended 
was  the  assumption  of  two  mortgages,  one  for  $6,500,  at  5^^  per 
cent,  and  one  for  a  sum  equal  to  %  of  1  per  cent  on  said  amount. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

June  25,  1921. 

Action  in  equity  to  reform  a  written  contract  for  the  sale 
of  real  estate.  Decree  entered  in  favor  of  plaintiff,  and  the  de- 
fendant appeals. — Affirmed. 

Voris  &  Haas,  for  appellant. 
C,  W.  Bingham,  for  appellee. 

Faville,  J. — The  appellee  was  the  owner  of  160  acres  of 
land  in  Linn  County,  which  he  sold  through  an  agent  to  the 
appellant  at  the  agreed  price  of  $20,000.  The  agent  drew  a 
written  contract,  which  was  signed  by  the  parties.  The  appellee 
claims  that  the  contract  was  in  error  in  two  respects:  First, 
that  the  real  estate  was  not  correctly  described  in  the  contract ; 
and  secondly,  that  the  contract  was  in  error  in  describing  the 
mortgage  that  was  to  be  assumed  by  the  purchaser.  It  is  con- 
ceded by  the  appellant  that  the  land  was  incorrectly  described 
in  the  contract.  The  only  question  for  our  consideration  is 
whether  or  not  the  contract  should  be  reformed  in  respect  to  the 
indebtedness  assumed.  Both  parties  testified  in  the  case,  and 
both  agree  that  the  purchase  price  of  the  premises  was  $20,000 ; 
that  it  was  to  be  paid  by  a  cash  payment  of  $1,000,  $3,000  on 
March  1,  1920,  and  the  balance  of  $16,000  was  to  be  paid  by 
the  assumption  of  a  mortgage  of  $6,500  and  the  balance  of 
$9,500  by  the  giving  of  a  promissory  note  and  second  mortgage 
on  the  land. 
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The  question  in  controversy  is  solely  with  regard  to  the 
mortgage  of  $6,500.  In  respect  to  this  matter,  the  contract,  as 
originally  drawn,  recites: 

''The  balance  of  $16,000.00  by  assuming  1st  mortgage  of 
$6,500.00  due  Midland  Mortgage  Company  drawing  6  per  cent 
semiannual  interest  and  due  in  1929,  March  1st,  1929,  with 
privilege  of  paying  $500.00  on  any  interest-paying  day  begin- 
ning 1921,''  etc. 

The  contract  also  provides  that  the  first  party  was  to  fur- 
nish an  abstract  of  title,  showing  good  title,  free  and  clear  of 
liens  and  incumbrances,  ''except  a  mortgage  of  $6,500.00,  due 
the  Midland  Mortgage  Co.  drawing  6%  interest  and  due  in 
1929." 

The  evidence  is  clear  and  convincing  that,  at  the  time  of 
making  the  contract,  it  was  orally  agreed  between  the  parties 
that  the  appellant  was  to  assume  on  the  premises  a  mortgage  of 
$6,500,  with  interest  at  6  per  cent.  The  point  upon  which  the 
case  turns  is  that  the  contract  was  erroneously  drawn,  to  de- 
scribe this  mortgage  of  $6,500  as  being  payable  to  the  Midland 
Mortgage  Company,  and  drawing  6  per  cent  interest.  The 
facts,  as  disclosed  by  the  evidence,  are  that  the  indebtedness  of 
$6,500  which  the  parties  had  in  contemplation,  and  about  which 
they  were  contracting,  and  which  the  appellant  agreed  to  as- 
sume, was  a  mortgage  for  the  principal  sum  of  $6,500 ;  and  that 
the  same  was  payable  to  the  Merchants  Loan  &  Trust  Company, 
instead  of  to  the  Midland  Mortgage  Company.  Also,  the  said 
mortgage  of  $6,500  drew  interest  at  the  rate  of  5^  per  cent, 
and  the  y^  of  1  per  cent  interest  was  represented  by  a  commis- 
sion mortgage,  payable  to  the  Midland  Mortgage  Company,  and 
due  without  interest  in  installments  at  the  same  time  the  inter- 
est became  due  on  the  $6,500  mortgage. 

The  evidence  shows  that  appellant  understood  that  he  was 
to  assmne  a  mortgage  of  $6,500,  and  that  he  was  to  assume  and 
pay  6  per  cent  interest  thereon.  But  it  is  contended  in  behalf 
of  the  appellant  that  the  contract  provided,  and  he  understood^ 
that  the  mortgage  was  payable  to  the  Midland  Mortgage  Com- 
pany, of  Cedar  Rapids,  Iowa,  instead  of  to  the  Merchants  Loan 
&  Trust  Company,  of  Chicago,  and  that  he  did  not  contract  or 
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agree  to  assume  and  pay  a  second  mortgage  of  V^  of  1  per  cent 
to  the  Midland  Mortgage  Company. 

From  a  careful  examination  of  the  evidence,  we  are  satis- 
fied that  neither  one  of  the  parties  to  the  contract  was  fully  in- 
formed in  regard  to  the  conditions  surrounding  the  incumbrance 
that  was  to  be  assumed.  The  evidence  shows  that  the  Midland 
Mortgage  Company  had  negotiated  the  loan  for  the  appellee; 
that,  when  the  loan  was  made,  it  was  made  by  this  company; 
that  it  took  the  mortgage  of  $6,500  at  5i^  per  cent  direct  to  the 
Merchants  Loan  &  Trust  Company,  of  Chicago,  for  w^hich  it  was 
acting  as  agent,  and  took  the  commission  mortgage  of  ^  of  1 
per  cent  to  itself.  At  the  time  of  drawing  the  contract  between 
the  appellant  and  the  appellee,  some  discussion  arose  in  regard 
to  the  rate  of  interest  on  this  mortgage,  and  the  appellee  went 
to  the  olBBce  of  the  Midland  Mortgage  Company,  and  shortly 
after  returned  to  the  office  of  the  real  estate  agent,  where  the 
contract  was  being  prepared,  and  stated  that  the  mortgage  of 
$6,500  drew  6  per  cent  interest. 

There  is  a  conflict  in  the  evidence  as  to  just  what  took  place 
at  the  office  of  the  mortgage  company,  and  whether  both  parties 
or  only  the  appellee  went  there.  We  are  convinced  from  an  ex- 
amination of  the  record  that  neither  the  appellant  nor  the  ap- 
pellee was  fully  advised  of  the  situation  respecting  this  indebted- 
ness. They  were  agreed  upon  one  proposition:  namely,  that 
the  appellant  was  to  assume  an  indebtedness  of  $6,500  against 
the  land,  at  6  per  cent  interest.  In  attempting  to  put  this  into 
a  written  contract,  they  referred  to  it  *  *  as  a  mortgage  of  J$6,500 
due  Midland  Mortgage  Company  drawing  6  per  cent  semiannual 
interest.  * ' 

The  trial  court  entered  a  decree  reforming  the  contract  and 
correctly  describing  the  land  to  be  conveyed,  and  also  providing 
that  the  contract  should  be  reformed  by  describing  the  indebted- 
ness which  was  assumed  by  the  appellant  as  being  evidenced  by 
a  mortgage  of  $6,500  to  the  Merchants  Loan  &  Trust  Company, 
of  Chicago,  bearing  5i^  per  cent  interest,  and  a  mortgage  to  the 
Midland  Mortgage  Company,  representing  i/^  of  1  per  cent 
interest  on  said  $6,500. 

It  is  urged  by  the  appellant  that  there  was  no  such  proof 
of  a  mutual  mistake  between  the  parties  as  justifies  a  court  of 
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equity  in  reforming  a  written  instrument.  It  is  urged  that  the 
trial  court  made  a  new  contract  for  the  parties  by  reformation 
of  the  written  instrument,  and  that  the  essential  elements  of  a 
basis  of  reformation  were  lacking. 

We  think  the  decree  of  the  trial  court  was  amply  justified, 
and  was  correct.  The  evidence  satisfies  us  that  neither  one  of 
the  parties  to  the  contract  understood  the  true  condition  in  re- 
gard to  the  loan  of  $6,500.  Neither  one  of  them  appears  to  have 
been  informed,  at  the  time,  of  the  status  in  respect  to  the  main 
mortgage  and  the  commission  mortgage,  and  that  the  main  mort- 
gage ran  to  one  party  and  the  commission  mortgage  to  another. 
Neither  one  of  them  appears  to  have  had  any  definite  informa- 
tion on  the  subject,  but  both  of  them  understood  and  agreed  that 
the  appellant  was  to  assume  and  pay  an  indebtedness  against 
the  premises  of  $6,500,  with  interest  thereon  at  6  per  cent.  They 
were  mutually  mistaken  as  to  the  true  condition  in  which  the 
indebtedness  was  represented,  but  they  were  agreed  on  the 
amount  of  the  indebtedness  and  the  rate  of  interest  which  it  bore. 
In  any  event,  the  appellant  did  not  elect  to  ask  for  a  rescis- 
sion. He  concedes,  in  effect,  that  he  was  to  assume  a  mortgage 
of  $6,500,  with  interest  at  6  per  cent.  The  court  did  not  make 
a  new  contract  for  the  parties.  It  ascertained  the  real  contract, 
as  shown  by  the  evidence,  and  reformed  the  writing  to  express 
that  contract. 

We  have  examined  the  record  with  care.  We  are  con- 
vinced that  it  was  clearly  within  the  well-recognized  powers  of 
a  court  of  equity,  under  the  facts  disclosed  in  this  case,  to  de- 
cree a  reformation  of  this  contract,  to  comply  with  the  facts  as 
they  existed,  to  effectuate  and  carry  out  the  clear  understanding 
of  the  parties  as  to  the  indebtedness  assumed  and  the  interest 
to  be  paid  thereon.  Under  the  facts,  as  disclosed  without  dis- 
pute in  the  testimony,  and  under  the  admissions  of  the  appel- 
lant, as  shown  in  the  record,  there  can  be  no  question  of  the 
powers  of  a  court  of  equity  to  decree  reformation  to  effectuate 
the  true  purpose  and  intent  of  the  parties,  as  was  done  in  the 
instant  case. 

The  decree  of  the  trial  court  is  correct,  and  it  is — Affiryyied, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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William  Knudson  et  al.,  Appellants,  v.  J.  0.  Jackson,  Appellee. 

MASTER  AND  SERVANT:  Workmen's  Compensation  Act — ^Who  is  an 
Employee?  An  express  or  implied  contract  between  two  parties, 
under  which  one  is  to  render  a  service  to  the  other  and  the  other  is 
to  receive  such  service  from  the  doer,  is  essential  to  the  creation 
of  the  relation  of  employee  and  employer,  under  the  Workmen's 
Compensation  Act.  It  follows  that  a  workman  who  is  in  the  general 
employment  of  a  contractor  is  not  the  employee  of  another  person 
for  whom  the  contractor  is  doing  work. 

Appeal  from  Polk  District  Court. — Hubert  Utterback,  Judge. 

June  25,  1921. 

Claim  under  the  Workmen's  Compensation  Act.  The  in- 
dustrial commissioner  denied  the  claimant  any  relief.  The  dis- 
trict court  reversed  the  action  of  the  commissioner,  and  from 
the  decisions  so  rendered,  this  appeal  is  prosecuted. — Reversed. 

Stipp,  Perry,  Bannister  &  Starzinger,  for  appellants. 
John  L,  QUlespie,  for  appellee. 

Faville,  J. — One  C.  M.  Knight  is  a  team  contractor  in  the 
city  of  Des  Moines.  He  has  been  in  business  as  such  5  or  6 
years,  and  hires  out  teams  and  drivers  to  people  who  desire  to 
have  such  services  rendered.  The  claimant  was  employed  by 
Knight  as  a  driver.  Knight  received  $7.00  a  day  for  the  use 
of  the  driver  and  team,  and  he  paid  the  claimant,  Jackson, 
$3.50  a  day  for  his  services.  Jackson  was  responsible  to  Knight 
for  giving  the  team  proper  care  and  attention,  and  he  worked 
for  whomsoever  Knight  directed  him  to  work.  Appellant,  Knud- 
son, is  a  contractor  and  builder.  He  made  arrangements  with 
Knight  to  furnish  him  with  a  man  and  team  for  hauling  rubbish 
in  connection  with  his  contractor  work  on  a  certain  job.  Knud- 
son had  nothing  to  do  with  the  selection  of  the  man  or  the  team 
for  the  work,  and  had  no  knowledge  as  to  whom  Knight  would 
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tract  of  service,  express  or  implied,"  with  the  employer  whom 
it  is  sought  to  charge  with  liability. 

In  Pace  v.  Appanoose  County,  184  Iowa  498,  we  said : 

*'It  will  be  observed  that  the  employment  or  work  must  be 
*  under  contract  of  service,  express  or  implied.'  '* 

Definitions  recognized  by  the  common  law  cannot  be  in- 
voked where  the  legislature  has,  by  express  enactment,  defined 
the  terms  employed  in  the  statute.  Under  the  facts  of  the  instant 
case,  was  Jackson,  the  claimant,  the  employee  of  Knudson?  In 
other  words,  did  Jackson  have  **a  contract  of  service,  express 
or  implied,''  with  Knudson?  If  he  did,  he  is  entitled  to  com- 
pensation under  the  act.  If  he  did  not  have  such  contract,  ex- 
press or  implied,  with  Knudson,  he  cannot  claim  award  under 
this  statute. 

The  Workmen's  Compensation  Statutes  of  the  various 
states  differ  materially  in  their  phraseology,  and  the  construc- 
tion of  similar  statutes  by  the  courts  of  different  states  has  not 
always  been  uniform.  The  statute  of  the  state  of  New  Jersey 
provides  (Section  3,  page  23,  P.  L.  1913,  Chapter  174) : 

''Employer  is  declared  to  be  synonymous  with  master  and 
includes  natural  persons,  partnerships  and  corporations;  em- 
ployee is  synonymous  with  servant  and  includes  all  natural 
persons  who  perform  service  for  another  for  financial  considera- 
tion, exclusive  of  casual  employments." 

Paragraph  7  of  said  act  provides : 

''When  employer  and  employee  shall  by  agreement,  either 
express  or  implied,  as  hereinafter  provided,  accept  the  provisions 
of  Section  2  of  this  act,  compensation  shall  be  made,"  etc. 

In  Kongo  v.  Waddington  &  Sons,  87  N.  J.  L.  395  (94  Atl. 
408),  the  Supreme  Court  of  New  Jersey  construed  this  statute, 
in  a  case  very  similar  to  the  case  at  bar.  The  petitioner  in  that 
action  was  employed  by  and  worked  for  the  defendants  Wad- 
dington, and  was  regularly  paid  his  wages  by  them  as  driver 
of  a  cart,  they  being  contracting  teamsters.  Waddington  had 
a  contract  with  Vanderbilt  to  haul  sand  and  other  building  ma- 
terial for  him  at  a  fixed  price  per  team  per  day.  Several  teams 
of  Waddington 's  were  working  on  the  Vanderbilt  job.  The  peti- 
tioner worked  on  said  job,  and  was  injured  while  so  employed. 
The  court  said: 
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'*We  think  it  would  be  an  unreasonable  strain  upon  this 
language  to  hold  that  it  is  applicable  to  any  relation  of  master 
and  servant,  as  generally  understood  at  the  common  law,  other 
than  that  arising  out  of  a  contract  between  the  master  and  the 
servant,  whereby  the  servant  engages  to  work  for  the  master, 
and  the  master  on  his  part  engages  to  pay  the  servant  for  such 
work;  in  other  words,  that  it  is  inapplicable  to  a  condition  of 
things  where  a  servant  employed  by  a  master  directly  is  re- 
quired, as  part  of  his  contract  of  employment,  to  work  for  some 
other  person  for  a  compensation  payable,  not  to  the  servant,  but 
to  the  immediate  master.  •  •  •  We  conclude,  therefore, 
that  it  was  an  error  on  the  part  of  the  trial  court  to  hold  Vander- 
bilt  as  the  employer.  Vanderbilt  had  no  direct  dealings  with 
the  petitioner ;  he  had  nothing  to  say  on  the  question  how  much 
wages  petitioner  should  be  paid ;  the  only  contract  that  he  made 
was  a  contract  with  Waddington  for  the  supply  of  a  team,  con- 
sisting of  a  wagon,  horses,  and  driver,  for  which  he  paid  as  a 
team.  There  was,  of  course,  ample  evidence  to  justify  an  award 
as  against  Waddington,  and  this  is  what  we  think  the  court 
ought  to  have  done.'' 

Unless  we  are  to  place  a  different  construction  upon  the 
statutes  of  this  state  than  the  one  adopted  by  the  Supreme  Court 
of  New  Jersey  in  construing  the  statute  of  that  state,  this  case 
would  apparently  be  in  point.  The  New  Jersey  statute,  in  de- 
fining an  employee,  uses  the  term  **all  natural  persons  who  per- 
form service  for  another  for  financial  consideration ; ' '  the  Iowa 
statute  provides  that  an  employee  is  a  person  who  **  works  under 
contract  of  service,  express  or  implied." 

In  Clancy's  Case,  228  Mass.  316  (117  N.  E.  347),  the  Su- 
preme Judicial  Court  of  Massachusetts  had  under  consideration 
the  Workmen's  Compensation  Act  of  that  state.  The  pertinent 
provision  of  said  act  is  as  follows : 

''This  act  shall  apply  to  all  laborers,  workmen,  and  me- 
chanics in  the  service  of***a***  city  *  *  • 
under  any  *  ♦  •  contract  of  hire,  express  or  implied,  oral 
or  written." 

The  deceased  was  a  teamster,  in  charge  of  horses  and  cart 
owned  by  one  McGillicuddy,  in  whose  general  employ  he  was. 
His  duties  were  to  take  care  of  the  team  and  drive  it.    McQiUi- 
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cuddy  sent  him  to  the  city  yards,  to  inquire  for  carting  and  to 
do  whatever  work  there  was  to  be  done.  While  engaged  in  this 
form  of  labor,  he  was  injured.  He  was  not  on  the  pay  roll  of 
the  city,  but  was  paid  by  McQillicuddy.  The  city  paid  McGilli- 
cuddy  for  the  services  of  the  team  and  driver.    The  court  said : 

**It  is  plain  that  there  can  be  no  recovery.  The  deceased 
had  no  contract  of  any  kind  with  the  city.  His  contract  of  em- 
ployment was  exclusively  with  McGillicuddy,  who  alone  was 
responsible  for  his  wages.  This  is  the  plain  case*  where  the  city 
hired  from  another  horses,  cart,  and  driver  to  carry  material 
from  one  place  to  another  as  its  servants  or  officers  might  direct, 
the  driver  being  left  to  deal  with  the  horses  in  his  own  way.  As 
was  said  in  Peach  v,  Bruno,  224  Mass.  447  (113  N.  E.  279), 
nothing  is  better  settled,  under  such  circumstances,  when  nothing 
more  appears,  than  that,  as  matter  of  law,  the  driver  is  the 
servant  of  the  owner  of  the  horses,  and  not  of  the  one  who  hires 
them." 

In  Nissen  T.  &  8.  Co,  v.  Miller,  (Ind.)  125  N.  E.  652,  the 
Appellate  Court  of  Indiana  said : 

**For  the  purposes  of  the  Workmen  *s  Compensation  Act, 
the  relation  of  employer  and  employee  is  created  in  every  in- 
stance by  contract,  either  express  or  implied.'' 

These  cases  illustrate  the  construction  that  has  been  placed 
on  statutes  similar  to  ours,  under  a  like  state  of  facts,  by  the 
highest  courts  of  these  states. 

There  is  another  line  of  decisions  that  is  pressed  upon  our 
attention  by  the  appellee.  The  Workmen's  Compensation  Act 
of  New  York  [Consol.  Laws,  Ch.  67,  Section  3,  Subd.  4]  defines 
an  employee  as  '*a  person  who  is  engaged  in  a  hazardous  em- 
ployment in  the  service  of  an  employer  carrying  on  or  conduct- 
ing the  same  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  employment  away  from  the  plant  of  his  employer. ' ' 

The  Court  of  Appeals  of  New  York,  in  Dale  v,  Saunders 
Bros.,  218  N.  Y.  59  (112  N.  E.  571),  had  under  consideration  a 
case  in  which  the  firm  of  Saunders  Brothers  was  the  general  em- 
ployer, engaged  in  the  business  of  teaming,  and  employed  the 
claimant  as  the  driver  of  a  team  and  wagon.  One  Walsh  requested 
Saunders  Brothers  to  furnish  a  team,  wagon,  and  driver  for 
the  purpose  of  delivering  sand  to  customers  of  Walsh's,  and 
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Saunders  Brothers  sent  claimant  to  perform  said  service.  The 
wages  were  paid  by  Saunders  Brothers  to  the  claimant,  and 
Walsh  paid  Saunders  Brothers  for  the  service  of  the  man,  team, 
and  wagon. 

The  question  involved  in  the  case  was  whether  or  not  the 
general  employer,  Saunders  Brothers,  was  liable  for  the  injury 
to  the  claimant,  and  the  court  of  appeals  held  that  he  was  so 
engaged,  and  that  he  came  under  the  terms  of  the  statute,  as 
being  in  the  course  of  his  employment  away  from  the  plant  of 
his  employer. 

The  question  later  came  before  the  same  court  in  DeNoyer 
V.  Cavanaugh,  221  N.  Y.  273  (116  N.  E.  992).  In  that  case, 
DeNoyer  was  employed  by  Cavanaugh,  as  driver  of  a  truck. 
The  Crown  Oil  Company  was  engaged  in  the  business  of  selling 
oil  and  gasoline.  This  company  made  arrangements  with  Cava- 
naugh to  furnish  a  horse  and  driver  for  the  oil  company,  and 
DeNoyer  was  sent  by  Cavanaugh  to  do  this  work,  and  while  so 
engaged,  was  injured.  Following  the  Dale  case,  the  court  held 
that  Cavanaugh  was  the  general  employer,  and,  under  the 
statute  of  New  York,  was  liable.  The  question  of  the  liability 
of  the  oil  company  was  not  involved. 

Appellee  lays  great  stress  upon  the  statement  in  the  opinion 
of  the  court  as  follows : 

**Even  where  no  property  of  the  general  employer  is  in- 
trusted to  the  employee  to  be  used  in  the  special  employment, 
the  general  employer  pays  the  compensation,  may  direct  the 
employee  when  to  go  to  work,  and  may  discharge  him  for  re- 
fusal to  do  the  work  of  the  special  employer.  The  industrial 
commission,  therefore,  has  full  power  to  make  an  award  against 
the  general  employer.  It  does  not  follow  that,  by  the  applica- 
tion of  this  rule,  the  special  employer  is  not  to  be  held  in  any 
case.  The  fact  that  a  workman  has  a  general  and  a  special 
employer  is  not  inconsistent  with  the  relation  of  employer  and 
employee  between  both  of  them  and  himself.  If  the  men  are 
under  the  exclusive  control  of  the  special  employer  in  the  per- 
formance of  work  which  is  a  part  of  his  business,  they  are,  for 
the  time  being,  his  employees.  {Comerford's  Case,  224  Mass. 
571,  573.)  Thus,  at  one  and  the  same  time  they  are  generally 
the  employees  of  the  general  employer  and  specially  the  em- 


954  Knudson  v.  Jackson.  [191  Iowa 

ployees  of  the  special  employer.  As  they  may,  under  the 
common  law  of  master  and  servant,  look  to  the  former  for  their 
wages  and  to  the  latter  for  damages  for  negligent  injuries,  so, 
under  the  Workmen's  Compensation  Law,  they  may,  so  far  as 
its  provisions  are  applicable,  look  to  the  one  or  to  the  other, 
or  to  both,  for  compensation  for  injuries  due  to  occupational 
hazards  (Workmen's  Compensation  Law  [Consol.  Laws,  Chapter 
67]  Section  3,  Subds.  3,  4),  and  the  industrial  commission  may 
make  such  an  award  as  the  facts  in  the  particular  case  may 
justify.  Cases  like  Oibley  v.  State,  89  Conn.  682,  and  Bongo  v. 
Waddington  cfc  Sons,  87  N.  J.  Law,  395,  depend  upon  the  special 
meaning  given  to  the  word  'employee,'  as  defined  by  the  statutes 
construed,  and  are  inapplicable  here." 

It  is  to  be  observed  that  the  court  did  not  have  before  it, 
in  that  case,  the  question  of  the  liability  of  the  special  employer. 

In  Employers  Lidb,  Assur,  Corp,  v.  Industrial  Ace,  Com,, 
179  Cal.  432  (177  Pac.  273),  the  Supreme  Court  of  California 
considered  a  case  wherein  it  appeared  that  a  company  was  en- 
gaged in  manufacturing  cement,  and  it  became  necessary  to 
install  new  machinery.  Another  company  was  engaged  in  this 
business,  and  had  a  number  of  employees  experienced  in  that 
line  of  work.  An  arrangement  was  made  between  the  two  com- 
panies. The  cement  company  entered  into  a  contract  with  the 
machine  company,  whereby  the  latter  was  to  secure  and  furnish 
employees  to  perform  services  for  the  benefit  of  the  cement  com- 
pany. The  latter  was  to  furnish  material,  and  have  control  of 
the  employees.  The  workman  who  was  injured  was  employed 
by.  the  machine  company,  and  put  to  work  upon  the  plant  of 
the  cement  company.  The  machine  company  had  the  power  of 
hiring  and  discharging  him.  The  question  was  before  the  court 
as  to  whether,  under  such  circumstances,  the  special  employer 
was  liable.    The  court  said : 

**If  the  question  were  altogether  new,  it  might  be  said  that 
the  person  who  enters  into  the  contract  of  employment,  express 
or  implied,  with  the  employee,  is  at  all  times  to  be  considered 
the  employer,  as  it  is  contended  the  rule  should  be.  Neither 
our  own  decisions  nor  those  of  other  states  have  pursued  this 
simple  course.  The  constitutional  provisions  authorizing  the 
workmen's  compensation  law  of  necessity  uses  the  terms  *em- 
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ployer*  and  'employee'  (Article  XX,  Section  21),  and  it  must 
follow  that,  in  defining  the  terms  'employer'  and  'employee'  in 
any  statute  passed  in  pursuance  thereof,  no  definition  therein 
contained  can  enlarge  the  scope  of  the  constitutional  authority. 
So,  in  determining  the  question  as  to  whether  or  not  the  rela- 
tionship of  employer  and  employee  exists,  we  must  look  to  the 
general  law,  as  well  as  to  the  terms  of  the  statute  itself.  •  •  • 
As  the  law  recognizes  that  an  employee  may  at  the  same  time 
be  under  a  general  and  a  special  employer,  it  would  seem  to 
follow  that  the  jurisdiction  of  the  commission  might  well  be 
predicted  on  either  the  general  or  special  employment  or  both. 
*  •  •  The  definitions  of  'employer'  and  'employee'  in  our 
workmen's  compensation  law  (Sections  13,  14)  are  broad 
enough  to  include  both  the  general  and  the  special  employer; 
and  as  such  contracts  of  employment,  express  and  implied,  were 
recognized  before  the  constitutional  amendment,  we  do  not  see 
why  either  or  both  might  not  give  jurisdiction  to  the  industrial 
accident  commission." 

The  foregoing  cases  represent  the  two  lines  of  decisions. 
Because  of  the  difference  between  the  statutes,  the  conflict  in 
these  decisions  is  perhaps  more  apparent  than  real.  The  stat- 
utes of  New  York  and  of  California  differ  from  the  statute  in 
this  state,  and  ours  more  nearly  conforms  to  the  statutes  of  New 
Jersey  and  Massachusetts. 

We  recognize  and  adhere  to  the  rule  that  this  statute  should 
be  liberally  construed.  This,  however,  does  not  permit  us  to 
enlarge  the  express  terms  of  the  act.  Our  legislature  has  seen 
fit  to  define  who  is  an  employer  and  who  is  an  employee,  within 
the  meaning  of  this  act.  The  legislature  has  expressly  said  that 
an  employee  who  is  entitled  to  compensation  under  this  act  is 
"any  person  who  has  entered  into  the  employment  of  or  works 
under  a  contract  of  service,  express  or  implied,  for  an  em- 
ployer." In  view  of  this  definition  and  declaration  by  the  legis- 
lature, we  cannot  enlarge  the  terms  and  provisions  of  this 
statute,  and  apply  to  an  employer  and  employee  the  rules  and 
definitions  of  the  common  law,  as  applicable  to  master  and  serv- 
ant. The  legislature,  in  enacting  this  statute,  was  providing  a 
remedy  wholly  unknown  to  the  common  law,  and  it  saw  fit  to 
place  in  the  statute  definitions  to  which  rules  of  the  common 


956  Knudson  v.  Jackson.  [191  Iowa 

law  can  have  no  application.  We  are,  therefore,  in  an  entirely 
different  situation  from  the  Supreme  Court  of  California,  in 
declaring  that  the  definitions  of  employer  and  employee,  under 
the  Workmen's  Compensation  Law  of  that  state,  '*are  broad 
enough  to  include  both  the  general  and  special  employer. ' '  Our 
legislature  has  expressly  said  that  an  employee,  within  the  mean- 
ing of  this  act,  in  order  to  come  under  this  statute,  must  have 
a  contract  of  service,  express  or  implied,  with  the  employer 
who  is  sought  to  be  charged  with  liability.  This  language  is 
clear  and  explicit.  Applying  it  to  the  facts  of  the  instant  case, 
there  was  no  contract  of  service,  express  or  implied,  between  the 
claimant,  Jackson,  and  the  so-called  *  *  special  employer, ' '  Knud- 
son. There  was  a  contract  of  service  between  the  claimant  and 
his  ** general  employer,''  Knight.  He  had  no  contract  of  serv- 
ice, express  or  implied,  with  any  other  person  than  Knight. 
He  had  no  such  contract  of  service  whatever  with  Knudson. 
In  a  sense,  Knudson  was  no  more  than  an  agent  for  Kiiight, 
directing  Jackson  as  to  the  particular  work  he  was  to  do;. but 
there  was  no  pretense  of  a  contract,  express  or  implied,  between 
Jackson  and  Knudson. 

It  is  insisted  that  the  cases  cited  from  New  York  and  Cali- 
fornia are  directly  in  point  and  are  controlling.  We  do  not  re- 
gard them  as  being  directly  in  point,  because  of  the  difference 
between  the  statutes  of  those  states  and  that  of  our  state;  but 
if  they  were  to  be  so  regarded,  we  should  not  be  inclined  to  fol- 
low them. 

We  are  of  the  opinion  that,  under  the  faets  of  this  case, 
there  was  no  contract  of  service,  express  or  implied,  between  the 
appellee  and  the  appellant,  and  that  the  appellee  was  not  entitled 
to  compensation  as  against  the  appellant,  under  the  terms  and 
provisions  of  the  Workmen's  Compensation  Act.  No  question 
of  liability  of  Knight  to  the  appellee  is  involved  in  this  appeal. 
The  finding  and  decision  of  the  industrial  commissioner  were 
correct.  The  district  court  was  in  error,  and  the  judgment  must 
be  reversed. 

In  view  of  our  holding  on  the  foregoing  matters,  it  is  un- 
necessary for  us  to  discuss  other  questions  argued. — Reversed. 

All  the  justices  concur. 
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A.  Langiiout,  County  Treasurer,  Appellant,  v.  First  National 

Bank  op  Eemsen,  Appellee. 

TAXA.TIOK:  XJnantliorlzed  Assessment  by  Goiinty  Treasurer.  An  as- 
sessment of  bank  stock  under  Sec.  1322,  Code  Supp.,  1913,  which 
has  passed  the  boards  of  review,  and  remains  unchallenged  during 
the  current  year  by  the  county  auditor,  under  Sec.  1385-b,  Code 
Supp.,  1913,  becomes  a  finality.  In  other  words,  even  though  the 
assessor  fails  to  correctly  compute  the  value  of  the  stock  from  the 
statement  furnished  by  the  bank,  in  that  he  omits  to  take  into  con- 
sideration certain  elements  of  value  which  would  have  enhanced  the 
value  of  the  stock,  nevertheless  the  values  so  omitted  are  not  property 
which  the  county  treasurer  may  assess,  under  Sec.  1374,  Code,  1897, 
as  property  **  withheld  or  ovcrlooJccd,'*  Especially  is  this  true  when 
it  appears  that  the  first-entered  tax  has  been  paid. 

Appeal  from  Plymouth  District  Court. — William  Hutcuinson, 

Judge. 

June  25, 1921. 

Action  to  recover  certain  taxes  assessed  by  the  county 
treasurer  of  Plymouth  County,  Iowa,  upon  the  value  of  shares 
of  stock  of  the  defendant  bank  for  the  years  1913  to  1916  in- 
clusive. The  action  is  predicated  upon  certain  values  or  parts 
of  shares  omitted  from  assessment,  within  the  purview  of  the 
provisions  of  Section  1374  of  the  Code.  Judgment  entered,  an- 
nulling the  assessments  entered  by  the  county  treasurer  and 
taxing  costs  to  the  plaintiff.    Plaintiff  appeals. — Affirmed, 

Nelson  Miller,  for  appellant. 
Kdss  Bros.,  for  appellee. 

De  Graff,  J. — This  appeal  involves  a  construction  of  Sec- 
tion 1322,  Code  Supplement,  1913,  in  relation  to  the  provisions 
of  Section  1374  of  the  Code.  The  former  section,  inter  aliu, 
defines  the  items  to  be  considered  by  the  assessor  in  ascertaining 
the  actual  value  of  the  shares  of  the  capital  stock  of  state  and 
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national  bank  corporations,  for  the  purpose  of  assessment  for 
taxation.  The  latter  section  authorizes  the  county  treasurer  to 
make  an  assessment  upon  all  property  subject  to  taxation,  of 
any  person,  firm,  or  corporation,  which  has  been  omitted,  with- 
held, or  overlooked,  or  from  any  other  cause  is  not  listed  and 
assessed. 

The  primary  question  is  whether  certain  property  of  the  de- 
fendant bank,  consisting  of  stock  and  moneyed  capital,  which  the 
assessor  should  have  considered  in  fixing  the  actual  value  of 
the  shares  of  capital  stock  for  the  purpose  of  taxation,  is 
** omitted  property/'  within  the  purview  of  Section  1374  of  the 
Code. 

The  facts  were  stipulated,  and  it  was  agreed  that  the  de- 
fendant bank  furnished  to  the  assessor  of  the  town  of  Remsen, 
Plymouth  County,  Iowa,  in  conformity  to  Section  1322  of  the 
Code  Supplement,  a  duly  verified  statement,  at  the  proper  time, 
for  the  years  1913  to  1916,  inclusive;  that  the  defendant  bank 
is  a  corporation,  with  its  capital  divided  into  shares,  numbering 
300  for  the  year  1913  and  500  for  each  of  the  following  years 
in  question;  that  the  said  shares  were  owned  for  each  of  the 
years  by  the  persons  named,  and  in  the  number  as  set  forth  and 
described  on  the  verified  statement  and  as  shown  in  the  assess- 
ments ;  that,  after  the  furnishing  of  said  statement  by  the  bank 
in  each  of  the  years  involved  herein,  and  within  the  legal  time, 
the  assessor  and  the  board  of  review  for  the  assessment  district 
returned  assessments  against  the  stock  of  the  defendant  bank 
for  the  respective  years ;  and,  no  appeal  having  been  taken,  such 
assessments  were  duly  verified  and  certified,  together  with  the 
tax  list  prepared  by  the  auditor,  and  delivered  to  the  county 
treasurer;  that  the  statements  furnished  by  the  bank  for  each 
year  were  duly  filed  with  the  county  auditor;  that,  during  the 
months  of  February  and  March,  1918,  the  then  county  treasurer, 
believing  that  certain  property  had  been  omitted  from  taxation 
in  said  listing  and  assessment,  and  claiming  to  act  under  and 
by  virtue  of  Section  1374  of  the  Code,  made  an  assessment  upon 
the  stock  of  the  defendant  bank  for  certain  taxes  claimed  to  be 
due  and  owing  by  the  defendant  bank;  that,  prior  to  making 
said  assessments  on  the  omitted  property,  as  alleged  and  claimed 
by  the  county  treasurer,  he  made  a  demand  upon  the  bank  that 
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it  pay  said  ta:ses,  as  provided  by  Sbction  1374 ;  that  notice  was 
duly  served,  and  that  it  recited  that  certain  shares  of  stock  and 
moneyed  capital  for  the  years  heretofore  mentioned  had  not  been 
assessed  and  listed  for  taxation  during  said  years ;  that  the  stock 
and  moneyed  capital  not  assessed  for  the  respective  years  are 
as  follows:  1913,  $8,996;  1914,  $15,312;  1915,  $25,533;  1916, 
$30,744;  that  the  taxes  due  on  such  property  not  assessed  and 
listed  for  the  respective  years  are  in  the  respective  sums,  to  wit : 
1913,  $138.31,  1914,  $267.91,  1915,  $517.66,  1916,  $675;  that 
thereafter,  and  on  March  8,  1918,  there  were  served  on  the 
treasurer  by  the  defendant  bank  written  objections  to  such  pro- 
posed assessment;  that  the  only  question  for  determination  in 
this  case  is  the  right  of  the  plaintiff  treasurer  and  his  predecessor 
to  make  the  assessment,  levy,  and  collection  of  the  taxes  in  this 
case  sought  to  be  collected,  under  the  provisions  of  Section  1374 
of  the  Code;  and  that,  if  such  right  exists,  then  the  amount  of 
recovery  is  for  the  sums  stated  in  plaintiff's  petition;  but,  if 
such  right  does  not  exist,  then  no  recovery  whatever  can  be  had. 

I.  It  is  conceded  that  the  identical  stock  of  the  defendant  ^ 
bank  for  the  respective  years  1913  to  1916,  so  listed  and  assessed 
by  the  assessor  and  approved  by  the  board  of  review,  has  now 
been  listed  and  assessed  by  the  county  treasurer,  and  that  this 
action  seeks  to  collect  the  amount  of  the  taxes  so  assessed  by 
the  county  treasurer. 

The  contention  of  appellee  is  that,  the  identical  shares  of 
bank  stock  having  once  been  assessed,  even  though  erroneously, 
the  same  cannot  be  regarded  as  omitted  property,  Avithin  the 
purview  of  Section  1374  of  the  Code.    This  section  reads: 

'*When  property  subject  to  taxation  is  withheld,  over- 
looked, or  from  any  other  cause  is  not  listed  and  assessed,  the 
county  treasurer  shall,  when  apprised  thereof,  at  any  time 
within  five  years  from  the  date  at  which  such  assessment  should 
have  been  made,  demand  of  the  person,  firm,  corporation  •  * 
*  by  whom  the  same  should  have  been  listed,  or  to  whom  it 
should  have  been  assessed,  *  *  *  the  amount  of  the  property 
should  have  been  taxed  in  each  year  the  same  was  so  withheld 
or  overlooked  and  not  listed  and  assessed,  *  *  •  and  upon 
failure  to  pay  such  sum  within  thirty  days,  with  all  accrued 
interest,  he  shall  cause  an  action  to  be  brought  in  the  name  of 
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the  treasurer  for  the  use  d^the  proper  county,  *  *  *  and 
when  such  property  has  been  fraudulently  withheld  from  assess- 
ment, there  shall  be  added  to  the  sum  found  to  be  due  a  penalty 
of  fifty  per  cent  upon  the  amount    *     *     *     . ' ' 

Is  the  property  now  sought  to  be  listed  and  assessed  for 
purposes  of  taxation  omitted  property,  within  the  purview  of 
this  section,  or  is  it  a  question  of  undervaluation,  or  a  mathe- 
matical error  in  assessment,  which  the  county  treasurer  has  no 
authority  to  correct?  He  does  not  possess  appellate  powers  or 
jurisdiction. 

It  may  be  unjust  to  permit  a  bank  to  escape  payment  of 
taxes  on  a  true  valuation,  as  contemplated  by  statute,  and  such 
escape  may  result  in  discrimination ;  but  courts  cannot  exercise 
legislative  functions.  We  can  declare  the  intent,  but  we  may 
not  amend  the  statute. 

.  The  powers,  duties,  .and  jurisdiction  of  taxing  officials  are 

I  prescribed,  and  they  may  not  take  cognizance  of  matters  not 
within  the  contemplation  of  the  statute  defining  their  authority 
and  jurisdiction.  For  example,  retroactive  authority  is  not  con- 
ferred on  the  county  auditor  in  the  matter  of  correcting  errors 
of  omission  or  commission  appearing  in  the  assessment  or  tax 
list,  except  for  the  current  year.  In  re  Estate  of  Mead  v.  Story 
County,  119  Iowa  69;  First  Nat.  Bank  v.  Hayes,  186  Iowa  892. 
Again,  the  act  of  the  assessor  in  computing  the  value  of 
the  shares  of  bank  stock,  and  the  ascertainment  of  such  value 
from  the  bank's  verified  statements,  furnished  him  under  Sec- 
tion 1322,  Code  Supplement,  1913,  is  a  purely  ministerial  act, 
and  his  right  and  power  to  assess  the  bank  stock  must  be  in  ac- 

.  cordance  with  the  method  of  computation  prescribed  by  said 
statute.     The  mistakes  of  assessors  and  boards  of  review  are 

V  final,  in  the  absence  of  an  appeal  to  the  district  court. 

Therefore,  unless  the  power  conferred  upon  the  county 
treasurer  by  the  provisions  of  Code  Section  1374  is  a  warrant 
for  his  listing  and  assessing  of  the  shares  of  stock  of  the  defend- 
ant bank  as  omitted  property,  then  such  power  does  not  exist. 
The  purpose  of  this  statute,  and  the  sole  purpose  thereof,  is  to 
provide  the  means  whereby  property  that  has  escaped  the  at- 
tention of  the  assessor,  or  has  been  withheld  from  his  knowledge, 
and  which  may  have  escaped  correction  by  tlie  county  auditor 
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for  the  current  year,  may  be  added  to  the  assessment  roll  and 
made  to  bear  its  proper  and  proportionate  share  of  public  ^[ 
taxation. 

**It  was  not  intended  to  have  any  application  to  those  cases 
where  property,  the  subject  of  taxation,  has  been  entered  on  . 
the  assessment  books — in  other  words,  has  not  been  withheld, 
overlooked,  or  from  any  other  cause  not  listed. '^    German  Sav. 
Bank  v.  Trowbridge,  124  Iowa  514. 

To  give  this  statute  any  other  construction  would  be  to 
create  and  constitute  the  county  treasurer  a  reviewing  officer 
in  assessments  required  to  be  made  by  the  assessor,  and  clearly  ( 
this  is  not  the  legislative  intent.  See,  also,  Security  Sav.  Bank 
V,  CarroU,  128  Iowa  230 ;  Woodbury  County  v,  Talley,  153  Iowa 
28;  Brainard  v.  Harlan,  158  Iowa  436.  The  statutory  amend- 
ments to  Section  1322  (Ch.  63,  Acts  of  the  Thirty-fourth  Gen- 
eral Assembly,)  do  not  change  or  aflFect  the  powers  and  duties 
of  the  county  treasurer,  as  defined  by  Section  1374  of  the  Code. 

May  we  say  that  the  property  in  question  has  been  fraudu- 
lently withheld  from  assessment?  It  is  to  be  remembered  that, 
in  the  event  that  the  assessor  makes  an  erroneous  assessment,  or 
undervalues  the  property  assessed,  his  action  is  subject  to  re- 
view by  the  board  of  review ;  and,  if  the  error  is  not  at  that  time 
discovered  and  corrected,  the  county  auditor  is  clothed  with 
power  to  correct  such  error  for  the  current  year.  Our  legisla- 
ture must  have  considered  these  powers  sufficient  to  meet  the 
exigencies  which  would  confront  both  sovereign  and  subject, 
in  matters  of  taxation,  and  did  not  contemplate  that  the  county 
treasurer  should  have  supervisory  power  and  jurisdiction  in  the 
taxation  of  the  property  which  haS  been  listed  and  assessed  and, 
perchance,  reviewed  and  approved  by  the  duly  constituted 
authorities  for  this  purpose. 

Surely,  a  point  must  be  reached  in  the  taxation  of  property 
when  tax  officials  may  not  go  back  of  the  returns.  It  may  not 
be  said  that  the  undervaluation  of  property  or  an  erroneous 
assessment  by  the  assessor,  due  to  undervaluation,  necessarily 
constitutes  fraud.  Officials  are  presumed  to  act  regularly  and 
perform  honestly.  Our  statute,  in  conferring  power  on  the 
county  treasurer,  contemplates  that  property  subject  to  taxa- 
tion may  be  ** fraudulently  withheld  from  assessment.''     This 
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is  not  the  instant  case.  Fraud  may  not  be  imputed  to  the  defend- 
ant bank.  The  causa  omissi  is  not  chargeable  to  the  bank.  The 
only  impeachment  we  can  bring  to  bear  is  that  the  assessor,  in 
!|  making  a  mathematical  computation,  committed  error,  and  did 
not  work  the  problem  correctly.  As  was  said  in  the  Talley 
case,  supra:     **It  may  be  attributed  to  honest  misjudgment." 

II.  Section  1322  of  the  Code,  as  amended,  was  enacted  as 
a  result  of  the  judicial  interpretation  of  the  provisions  of  Sec- 
tion 1322  of  the  Code  Supplement  of  1907  in  Home  Sav.  Bank  v. 
City  of  Des  Moines,  205  U.  S.  503  (51  L.  Ed.  901),  which  decision 
was  reflected  in  the  case  of  First  Nat,  Bank  v.  City  Council,  150 
Iowa  95.  The  amendment  was  intended  to  cure  the  defects 
pointed  out  in  these  decisions,  and  to  respect  the  limitations  on 
the  taxation  of  national  banks  under  Section  5219  of  the  Re- 
vised Statutes  (Section  9784,  U.  S.  Comp.  Stats.  Ann.).  Se- 
cxirity  Sav.  Bank  v.  Board  of  Review,  189  Iowa  463.  Section 
1322,  as  amended,  purports  to  tax  the  shares,  and  directs  the 
assessment  of  the  shares  of  stock  to  the  individual  shareholders 
in  both  state  and  national  banks.  For  an  explanation  of  the 
method  to  be  used  by  the  assessor,  see  First  Nat,  Bank  v,  Hayes, 
186  Iowa  892. 

The  legislature  may  not  tax  the  general  property  of  a 
national  bank,  as  it  is  a  governmental  agency.  Bank  of  Cali- 
fornia V.  Richardson,  248  U.  S.  476  (63  L.  Ed.  372).  The  method 
adopted  by  our  legislature,  in  recognition  of  Federal  limita- 
tions, '*  comes  as  near  as  practicable,  considering  the  nature  of 
the  property,  to  securing,  as  between  them  [national  and  state 
banks],  uniformity  and  equality  of  taxation;  it  cannot  be  con- 
sidered as  discriminating  against  either.''  Stanley  v.  Super- 
visors of  Albany,  121  U.  S.  535  (30  L.  Ed.  1000). 

We  have  recited  this  brief  history,  in  view  of  the  contention 
of  appellant  that  the  stock  and  moneyed  capital  of  the  defend- 
ant national  bank  involved  herein  must  be  viewed  as  omitted 
property,  within  the  legal  meaning  of  that  term,  for  the  fol- 
lowing reasons:  (1)  That  it  is  the  existence  of  the  statutory 
value  that  gives  the  right  to  impose  a  tax;  (2)  that  tliis  value, 
having  been  fixed  and  determined  by  statutory  provision,  must 
be  expressed  in  dollars  and  cents,  and  as  such  is  divisible;  (3) 
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that  the  omission  of  a  part  of  this  value  figured  in  dollars  and 
cents  constitutes  omitted  property. 

In  legal  contemplation,  the  shares  and  the  corporate  capital 
are  separate  things.  Owensboro  Nat.  Bank  v.  Owensboro,  173 
U.  S.  664  (43  L.  Ed.  850).  Under  our  present  system,  the 
statute  taxes  only  the  shares  of  state  and  national  banks,  and 
no  other  construction  can  be  given  the  language  of  this  statute. 
This  being  true,  and  the  essential  elements  in  fixing  the  proper 
valuation  of  corporate  shares,  to  wit,  the  actual  capital,  surplus, 
and  undivided  profits,  having  been  taken  into  account  by  the 
assessor,  and  the  assessable  value  of  the  shares  having  been 
determined,  and  this  value  having  been  approved  by  the  lawful 
reviewing  authority,  and  the  tax  paid,  the  period  must  be 
placed  at  the  end  of  the  sentence  in  this  case.  To  permit  the 
county  treasurer  to  exercise  a  supervisory  jurisdiction  and 
reassess  such  property  would  involve  the  exercise  of  a  power 
foreign  to  his  official  functions,  and  would  be  in  conflict  with 
Federal  limitations  and  contrary  to  the  legislative  intent  and 
the  judicial  interpretation  heretofore  expressed  in  the  cases  cited. 

The  judgment  entered  by  the  trial  court  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 
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Fred  Lerch,  Appellee,  v.  Earl  Morgan  et  al..  Appellants. 

MXTNIOIPAIi    GOBPORATIONS:      Pensions — ^Resignation    in    Case   of 

1  Disability.  A  policeman  who,  while  in  service^  becomes  mentally  or 
physically  permanently  disabled  from  performing  his  duties,  is 
entitled  to  the  statutory  pension,  and  it  is  immaterial  whether  he 
leaves  the  service  by  resignation  or  by  retirement  by  the  governing 
board.     (Sec.  932-n,  Code  Supp.,  1913.) 

MX7NI0IPAL  CORPORATIONS:     PjBnsions — Service  by  Penaloner.     A 

2  policeman  who,  by  reason  of  mental  or  physical  permanent  disability, 
retires  from  the  service  by  voluntary  resignation,  and  enforces  his 
right  to  a  pension,  may  be  required  to  perform  such  light  police 
service  as  may  be  within  his  capabilities.  (Sec.  932-n,  Code  Supp., 
1913.) 

Appeal  from  Woodbury  District  Court. — ^W.  6.  Sears,  Judge. 
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Action  in  mandamus,  to  require  defendants  to  place  plain- 
tiff on  the  pension  roU  as  a  retired  policeman,  under  the  statute, 
and  asking  judgment  against  defendants,  and  for  future  monthly 
payment  of  pension.  Defendants  denied  that  appellee  was  en- 
titled, under  the  law,  to  share  in  the  policemen's  pension  fund, 
because  he  had  not  complied  with  the  provisions  of  the  law.  The 
formality  of  filing  a  written  answer  was  waived,  and  the  case 
submitted  to  the  court  under  an  agreed  statement  of  facts.  The 
trial  court  decreed  that  appellee  have  judgment  against  defend- 
ant for  $1,050  of  the  policemen's  and  firemen's  fund,  less  all 
fees  and  assessments  due  the  city  from  appellee  for  the  use  of 
said  pension  fund,  and  that  the  trustees  pay  appellee,  out  of 
said  fund,  $50  each  month  during  his  period  of  disability.  The 
defendants  appeal. — Affirmed, 

Griffin,  Griffin  &  Griffin  and  E.  G.  Smith,  for  appellants. 
Martin  Neilan,  for  appellee. 

Preston,  J. — It  was  stipulated  that  defendants  are  the 
board  of  trustees,  etc.;  that  the  plaintiff  is  82  years  old;  that, 
for  19  years  prior  to  September  28,  1918,  he  was  a  member  of 

the  police  department  of  Sioux  City,  Iowa ;  that 
■  poBATioNs:  pen-   plaintiff  has  offered  to  pay,  and  at  all  times  has 
tioS^in'Sie^of      been  ready,  able,  and  willing  to  pay,  to  the 
**  **^*  treasurer  of  the  policemen's  pension  fund  the 

fee  and  annual  dues  and  assessments  required  of  a  paid  police- 
man ;  but  that  the  treasurer  of  the  board  has  and  does  refuse  to 
take  said  fee,  dues,  and  assessments,  on  the  ground  that  plain- 
tiff was  not  within  the  civil  service  and  pension  law ;  that  plain- 
tiff, while  engaged  in  the  performance  of  his  duties  as  sanitary 
policeman  and  health  ofiBcer  of  the  Sioux  City  police  department, 
while  performing  said  duties,  became  permanently  disabled  and 
physically  and  mentally  unfit  to  perform  the  duties  of  sanitary 
policeman ;  but  that  no  adjudication  of  said  disability  was  made 
by  the  trustees,  as  referred  to  in  Chapter  23,  Acts  of  the 
Thirty-seventh  General  Assembly;  that  thereafter,  on  Septem- 
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ber  28,  1918,  the  plaintiff  became  permanently  disabled  physi- 
cally, and  mentally  unfit  to  perform  the  duties  of  sanitary 
oflBcer,  and  resigned;  that,  at  the  time  of  his  resignation,  his 
salary  as  sanitary  policeman  was  $100  per  month ;  that  plaintiff, 
since  his  retirement  from  said  department,  has  requested  said 
defendants  to  put  his  name  on  the  pension  roll  for  disabled  police- 
men, and  to  pay  him  $50  a  month  pension.  We  take  it  that  the 
$1,050  awarded  was  the  amount  of  pension  from  the  date  of 
plaintiff's  retirement. 

The  provisions  of  the  law  in  regard  to  the  source  and  manner 
of  creating  and  maintaining  such  a  pension  fund,  and  persons 
entitled  thereto,  and  the  procedure,  are  found  in  Sections  932-,i, 
932-m,  and  932-k,  Code  Supplement,  1913,  in  Chapter  23,  Acts 
of  the  Thirty-seventh  General  Assembly,  and  in  Compiled  Code, 
Section  4101.  Appellee  does  not  come  under  the  first  provision 
of  the  statute,  since  he  had  not  served  22  years.  He  is  entitled 
to  the  relief  prayed,  if  at  all,  under  another  provision  of  the 
statute,  providing  that,  if  he  shall  become  mentally  or  physically 
permanently  disabled  from  performing  the  duties  of  a  police 
officer,  he  shall  be  entitled  to  be  retired. 

The  principal  contention  of  defendants  is  that  plaintiff 
resigned,  instead  of  being  retired  by  the  trustees,  and  that  his 
disability  was  not  determined  by  a  physician.  The  part  of  the 
statute  relied  upon  by  appellant,  and  as  quoted  by  them,  is 
that,  to  entitle  any  person  to  share  in  this  fund,  it  must  be  shown 
that,  while  a  member  of  the  police  department,  and  while  en- 
gaged in  the  performance  of  his  duty  as  such,  he  became  injured 
or  disabled,  and  that,  upon  examination  by  a  physician  appointed 
by  the  board  of  trustees,  he  was  found  to  be  physically  or  men- 
tally permanently  disabled,  so  as  to  render  him  unfit  for  the 
performance  of  duties  as  a  policeman ;  and  that  then  he  shall  be 
entitled  to  be  retired  by  the  board  of  trustees.  It  would  seem 
that  the  purpose  of  the  statute,  in  requiring  an  examination  by 
a  physician  appointed  by  the  board,  would  be  to  determine  the 
question  as  to  disability.  But  there  is  no  question  but  that  plain- 
tiff was  disabled.  The  stipulation  of  facts  concedes  that  he  was, 
in  language  as  broad  as  the  statute.  This  being  so,  it  cannot  be 
questioned  but  that  plaintiff  was  entitled  to  be  retired,  had  he 
pursued  the  course  provided,  and  upon  examination  by  a  physi- 
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cian.  That  he  mistakenly  pursued  the  course  of  resigning,  in- 
stead of  asking  the  trustees  to  retire  him,  would  not  defeat  his 
right  to  receive  the  pension,  because  the  latter  part  of  the 
statute,  Compiled  Code,  Section  4101,  provides  that,  after  any 
member  shall  become  entitled  to  be  retired,  such  right  shall  not 
be  lost  or  forfeited  by  discharge,  or  for  any  other  reason,  except 
conviction  for  felony.  As  said,  plaintiff  was  clearly  entitled  to 
be  retired;  and,  under  the  statute,  such  right  shall  not  be  lost 
for  any  reason,  etc. 

Another  objection  by  defendants  is  that  the  statute  pro- 
vides that  the  chief  of  police  shall  have  the  power  to  assign  any 
member  of  the  department  retired,  or  drawing  pensions  under 
2.  Municipal  ooe-   *^^^  *^^*'  *^  *^®  performance  of  light  duties  in 
sS^T's^ice^by  ^^^'^  poUee  department.     The  thought  is  that, 
pensioner.  siucc  plaintiff  resigned,  the  police  department 

may  not  require  of  him  such  light  service  as  he  may  be  able  to 
perform.  The  statute  provides,  however,  that  any  person  draw- 
ing pensions  may  be  required  to  perform  such  service;  so  that, 
if  plaintiff  is  put  upon  the  pension  roll  and  draws  the  pension, 
he  may  still  be  required  to  perform  such  service. 

The  general  rule  is  that  pension  laws  are  liberally  con- 
strued. Whether  that  applies  to  this  case,  we  need  not  determine ; 
since,  for  the  reasons  given,  we  think  that,  since  the  plaintiff 
had  the  right  to  be  retired,  his  right  was  not  lost.  We  are  of 
opinion  that  the  trial  court  properly  determined  the  matter,  and 
the  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


J.  L.  Livingston,  Appellee,  v.  F.  C.  Chambers  et  al..  Appellants. 

APPEAIi  AND  EBBOB:     Beview — Findings  on  Conflicting  Testimony. 

A  finding  by  the  court  or  jury  on  conflicting  but  supporting  testi- 
mony is  necessarily  conclusive  on  appeal.  So  held  as  to  the  freedom 
from  negligence  of  the  driver  of  an  automobile  and  the  existence  of 
negligence  on  the  part  of  the  motorman  of  a  street  car. 

Appeal  from  Des  Moines  Municipal  Court. — ^W.  G.  Bonner, 

Judge. 
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June  25,  1921. 

Action  for  damages  to  plaintiff's  automobile  in  a  collision 
between  said  automobile  and  a  street  car  operated  by  the  defend- 
ants. Tried  to  the  court  without  a  jury.  Judgment  for  plain- 
tiff, and  defendants  appeal. — Affirmed, 

W.  H.  McHenry  and  Corwin  B.  Bennett,  for  appellants. 
C,  C.  Putnam,  for  appellee. 

Paville,  J. — ^Forest  Avenue  in  the  city  of  Des  Moines  runs 
east  and  west.  It  is  intersected  at  right  angles  by  Twentieth 
Street.  Upon  Twentieth  Street  are  located  double  car  tracks. 
About  2  o'clock  in  the  afternoon  of  January  18,  1920,  appellee's 
son  was  driving  a  Dodge  automobile  east  on  Forest  Avenue  at 
the  intersection  of  Twentieth  Street,  and  attempted  to  turn 
south  on  Twentieth  Street.  At  the  time,  the  street  was  covered 
with  ice  and  was  slippery.  As  the  driver  attempted  to  make 
this  turn  south,  the  automobile  skidded  on  the  ice  and  turned 
part  way  around,  so  that  it  was  facing  to  the  west,  with  the 
front  wheels  toward  the  curb  and  the  back  end  of  the  automobile 
upon  the  west  track  of  the  railway  company.  At  this  time, 
a  street  car  was  approaching  from  the  north  on  the  west  track 
on  Twentieth  Street.  The  car  struck  the  rear  of  the  automobile 
and  carried  it  a  distance  of  about  30  feet.  A  portion  of  the 
automobile  passed  over  the  curb,  and  one  of  the  wheels  was 
broken.  At  the  time  the  automobile  was  struck  by  the  street  car, 
the  engine  had  stopped  running.  Suit  was  brought  for  injury 
to  the  automobile.  The  amount  of  damages  is  not  in  controversy. 
The  case  was  tried  to  the  court,  without  the  intervention  of  a 
jury.  The  appellants  urge  that,  under  the  evidence,  the  court 
should  have  found  the  driver  of  appellee's  car  to  have  been 
guilty  of  contributory  negligence;  and  also  that  the  evidence 
fails  to  show  negligence  on  the  part  of  appellants ;  and  that  the 
court  could  not  legally  find  against  the  appellants  on  the  doc- 
trine of  the  last  clear  chance. 

The  decision  of  the  trial  court  has  the  force  and  effect  of  a 
verdict  of  a  jury,  and  cannot  be  disturbed  by  us  where  the  evi- 
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dence  is  in  conflict,  and  there  is  substantial  evidence  to  support 
the  judgment  rendered.  We  are  satisfied  from  the  record  that 
there  was  ample  evidence  to  support  the  judgment  of  the  court 
to  the  effect  that  the  driver  of  appellee's  car  was  not  guilty  of 
contributory  negligence.  There  was  evidence  tending  to  show 
that  he  approached  the  intersection  of  the  street,  driving  his 
car  at  a  reasonable  rate  of  speed;  that  he  used  reasonable  care 
in  making  the  turn  at  the  intersection  from  Forest  Avenue  to 
Twentieth  Street.  It  is  true  that  he  was  driving  on  an  icy  and 
slippery  street,  without  having  chains  on  the  wheels  of  the 
automobile;  but  this,  in  and  of  itself,  under  the  conditions 
proven,  would  not  constitute  such  contributory  negligence  as  to 
bar  recovery.  We  cannot  say,  as  a  matter  of  law,  upon  the 
record,  that  the  driver  of  the  car  was  guilty  of  contributory  neg- 
ligence, or  failed  to  exercise  reasonable  care. 

It  is  insisted  that  the  evidence  fails  to  show  any  negligence 
on  the  part  of  the  motorman  in  charge  of  the  street  car  that  col- 
lided with  appellee's  automobile.  Again,  on  this  question  the. 
judgment  of  the*  trial  court  has  the  force  and  effect  of  a  verdict 
of  a  jury,  and  is  conclusive  upon  us,  as  there  is  evidence  to  sup- 
port the  judgment.  There  is  evidence  from  which  it  could  rea- 
sonably be  found  that  the  motorman  saw  appellee's  car  stalled  on 
the  tracks  about  20  feet  south  of  the  intersection,  at  a  time  when 
he  was  more  than  60  feet  distant.  There  was  evidence  from 
which  the  court  might  have  found  that  the  motorman  was  operat- 
ing the  street  car  at  an  excessive  rate  of  speed  at  the  time  of 
the  collision.  The  evidence  shows  that  the  automobile  was  carried 
something  like  30  feet  by  the  impact,  and  was  forced  against  the 
curb  and  upon  the  parking,  and  with  sufficient  force  to  break  one 
of  the  wheels  of  the  automobile.  There  is  some  evidence  bearing 
upon  the  question  of  the  speed  at  which,  the  street  car  was  being 
operated. 

The  case  in  some  of  its  features  is  similar  to  the  case  of 
Bermng  v.  Waterloo,  C.  F.  d'  N.  R.  Co,,  190  Iowa  1233.  The 
evidence  in  respect  to  the  speed  of  the  street  car  and  the  distance 
the  automobile  was  carried  is  in  conflict,  but  the  conclusion  of 
the  trial  court  has  substantial  support  in  the  evidence. 

It  is  contended  that  the  doctrine  of  the  last  clear  chance 
does  not  apply,  because  of  the  pronouncement  by  this  court  that 


June,  1921]  Luney  v.  Rollins.  969 

such  doctrine  is  not  applicable  until  actual  discovery  of  the 
negligence  or  peril  of  the  injured  party  by  the  person  charged 
with  negligence.  We  are  cited  to  our  holding  in  Claar  Trans, 
Co.  V.  Omaha  cfe  C.  B.  8.  B,  Co.,  191  Iowa  124.  The  instant 
case  is  within  the  rule  of  the  cited  case.  The  motorman  testi- 
fied that  he  saw  the  automobile  on  the  track  in  front  of  the  car. 
He  estimated  the  distance  to  have  been  about  20  feet,  but  he 
also  testified  that  he  saw  the  car  at  the  time  it  skidded  and 
turned  upon  Twentieth  Street.  It  was  a  fact  question,  to  be 
determined  under  the  evidence,  whether,  under  the  circum- 
stances, the  motorman  could  have  averted  the  injury  after  he 
knew  of  the  situation  of  appellee's  car. 

The  case  presents  for  our  consideration  only  questions  of 
fact.  The  judgment  of  the  trial  court  has  substantial  support  in 
the  evidence.  We  cannot  interfere  with  the  conclusion  reached, 
and  the  judgment  must,  therefore,  he^— Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


James  Gordon  Luney  et  al..  Appellants,  v.  James  Rollins  et  al., 

Appellees. 

LIMITATION  OF  ACTIONS:  Ootenant — ^ImpUed  Ouster.  A  cotenant 
of  real  estate,  who,  without  making  any  claim  to  the  property,  re- 
sides for  30  years  in  the  immediate  vicinity  thereof  and  is  intimately 
familiar  therewith,  and  knows  that  the  cotenant  in  possession  is 
improving  the  property  under  a  claim  of  absolute  ownership,  must 
be  held  to  have  been  ousted  from  the  property  and  to  have  lost  all 
interest  therein. 

Appeal  from  Crawfard  District  Court. — E.  G.  Albert,  Judge. 

June  25,  1921. 

Action  to  quiet  title.    Decree  in  favor  of  defendants  James 
and  Emma  Coleman  Rollins.    Plaintiffs  appeal. — Beversed. 

Conner  &  Powers,  for  appellants. 
"  Smis  <fe  KuehnlCy  for  appellees. 
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Stevens,  J. — This  is  an  action  to  quiet  title  to  Lot  1,  Block 
139,  in  the  city  of  Denison.  Martha  Smyth  died  intestate,  May 
30, 1888,  without  issue,  survived  by  her  husband,  Samuel  Smyth, 
and  seized  in  fee  of  the  above-described  real  estate.  She  was 
also  survivecL  by  two  brothers,  John  and  James  BoUins,  so  that 
title  to  the  property  passed,  one  half  to  Samuel  Smyth,  her 
husband,  and  one  fourth  to  each  of  her  brothers.  The  defendant 
Emma  Coleman  BoUins  is  the  wife  of  James  Rollins.  Plaintiffs 
are  distant  relatives  of  Samuel  Smyth's,  and  base  their  claim  of 
ownership  upon  a  warranty  deed  from  him,  executed  March  22, 
1907,  for  an  expressed  consideration  of  $1.00  and  love  and  affec- 
tion, and  upon  adverse  possession.  In  1889,  Samuel  Smyth  and 
his  brother  James  erected  a  small  story  and  a  half  residence  on 
the  above-described  lot,  and  moved  from  the  country,  where  they 
previously  resided,  into  said  house,  and  continued  to  reside 
there  until  the  death  of  James,  which  occurred  a  few  years  be- 
fore the  death  of  Samuel.  Samuel  died  in  1913.  After  the 
death  of  James,  Samuel,  although  retaining  possession  of  the 
house,  ate  his  meals  and  slept  at  the  home  of  his  nephew  Samuel 
Luney,  and  later  at  the  home  of  his  nephew  William  Luney.  The 
warranty  deed  conveying  the  property  jointly  to  plaintiffs  was, 
immediately  upon  its  execution,  delivered  to  Samuel  Luney,  who 
was  then  their  legal  guardian,  they  being  minors.  Samuel 
Luney  placed  the  deed  with  papers  belonging  to  him,  in  a  local 
bank,  where  it  remained  until  after  the  death  of  Samuel  Smyth, 
when,  on  October  6,  1913,  it  was  filed  for  record  and  recorded 
in  the  office  of  the  county  recorder.  None  of  the  plaintiffs  went 
into  possession  of  the  property  until  after  Samuel's  death,  al- 
though they  knew  that  a  deed  conveying  the  property  to  them 
had  been  executed.  The  record,  although  brief,  shows  that 
Samuel  Smyth  at  all  times  after  his  wife's  death  exercised  ex- 
clusive control  over  the  property,  paid  the  taxes,  and  claimed 
to  be  the  absolute  owner  thereof.  Appellee  lived  in  the  country 
near  Denison,  at  the  time  of  his  sister's  death,  and,  in  the  ordi- 
nary course  of  travel  to  and  from  Denison,  passed  by  the  prop- 
erty in  question.  He  must,  therefore,  have  known  that  a  residence 
was  being  built  upon  the  lot.  •  He  has  at  all  times  since  resided 
in  Denison  or  vicinity.  James  Rollins,  so  far  as  the  record  dis- 
closes, never  asserted  any  claim  or  interest  to  or  in  the  property 
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until  a  short  time  before  this  action  was  commenced,  when  the 
plaintiffs'  stepfather  requested  him  to  execute  a  quitclaim  deed 
to  them  for  the  purpose  of  quieting  the  title.  This  he  declined 
to  do,  saying  that  he  first  wanted  to  ascertain  whether  he  had  an 
interest  therein.  James  Rollins  appears  to  have  maintained 
friendly  relations  with  Samuel  Smyth,  as  he  admits  having  oc- 
casionally visited  him  at  his  home.  So  far  as  the  record  shows, 
however,  the  title  or  ownership  of  the  property  was  never  the 
subject  of  conversation  between  them.  Apparently,  both  as- 
sumed that  Samuel  was  the  owner  thereof.  That  Samuel  claimed 
in  good  faith  to  own  the  property  is  manifested  by  the  erection 
of  the  residence  thereon,  a  few  months  after  the  death  of  his 
wife,  the  consistent  and  continuous  assertion  of  ownership,  and 
the  occupancy  and  control  thereof  for  more  than  30  years.  Dur- 
ing all  of  this  time,  James,  although  he  must  have  known  all  of 
the  above  facts,  never  disputed  Samuel's  claim,  or  asserted  or 
sought  to  claim  any  interest  in  or  right  to  the  property  or  its 
possession. 

The  law  that  the  entry  and  possession  of  one  tenant  in  com- 
mon is  presumed  to  be  for  the  benefit  of  all,  and  that  such  pos- 
session is  to  be  regarded  as  the  possession  of  all,  until  rendered 
adverse  by  some  unequivocal  act  or  series  of  acts  or  declaration 
of  the  tenant  in  possession  indicating  or  proclaiming  his  inten- 
tion to  claim  the  entire  estate,  and  brought  to  the  actual  notice 
of  his  CO  tenants,  is  too  familiar  to  call  for  discussion.  It  is  equally 
well  settled  that  a  tenant  in  possession  may  oust  his  cotenant 
and  start  the  statute  of  limitations  to  running,  and  acquire  title 
to  the  whole  by  adverse  possession.  Actual  notice  of  the  hostile 
claim  of  the  tenant  in  possession  must,  however,  be  brought  to 
the  attention  of  his  cotenant  before  the  statute  will  run.  The 
rule  announced  in  Burns  v,  Byrne,  45  Iowa  285,  has  been  con- 
sistently followed.    It  is  as  follows: 

*  *  The  seizin  and  possession  of  one  tenant  in  common  are  the 
seizin  and  possession  of  the  other.  One  can  never  be  disseized 
by  another  without  an  actual  ouster.  By  actual  oiister  is  not 
meant  a  physical  eviction,  but  a  possession  attended  with  such 
circumstances  as  to  evince  a  claim  of  exclusive  right  and  title, 
and  a  denial  of  the  right  of  the  other  tenants  to  participate  in  the 
profits.     An  actual  ouster  and  consequent  adverse   possession 
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might  be  inferred  from  sole  possession  and  an  exclusive  recep- 
tion and  enjoyment  of  the  rents  and  profits,  with  the  knowledge 
and  implied  acquiescence  of  the  other  tenant  in  common,  for 
the  period  of  ten  years." 

Mere  occupancy  for  10  years  by  one  tenant  in  common  is 
manifestly  not,  in  itself,  suflBcient  to  justify  a  claim  of  owner- 
ship by  adverse  possession,  although  courts  in  some  other  juris- 
dictions have  held  that  exclusive  occupancy  for  a  long  time 
may  justify  an  inference  of  ouster.  Flock  v.  Wyatt,  49  Iowa 
466.  Actual  notice  of  ouster  may  be  proven  by  either  direct  or 
circumstantial  evidence.  Casey  v.  Casey,  107  Iowa  192.  It 
will  serve  no  useful  purpose  for  the  court  to  review  our  long 
line  of  decisions  upon  this  question,  but  see  the  following :  Moore 
V.  Antill,  53  Iowa  612 ;  Laraway  v.  Larue,  63  Iowa  407 ;  Knowlcs 
V.  Brown,  69  Iowa  11 ;  Killmer  v.  Wnchner,  74  Iowa  359;  Bader 
V.  Dyer,  106  Iowa  715 ;  Casey  v.  Casey,  supra ;  Blankenhorn  ik 
Lenox,  123  Iowa  67;  Curtis  v.  Barber,  131  Iowa  400;  Frye  v. 
Gulli-an,  143  Iowa  719;  Ooulding  v,  Shonq^list,  159  Iowa  647; 
Sagen  v,  Gudmanson,  164  Iowa  440;  Erickson  v,  Johnson,  172 
Iowa  12;  Schletiter  v.  Rei/nJcing,  189  Iowa  452;  Ratigan  v.  Rati- 
gan,  181  Iowa  860. 

As  already  stated,  Samuel  Smyth  and  his  brother  erected  a 
dwelling  house  upon  the  lot  in  controversy,  and  moved  into  it 
within  a  year  after  the  death  of  Martha  Smyth,  in  1888.  They 
continued  to  occupy  it  until  the  death  of  James,  more  than  25 
years  later.  During  all  of  this  time,  Samuel  claimed  to  own  it, 
paid  the  taxes  thereon,  and  in  1907  executed  a  warranty  deed, 
conveying  the  entire  property  to  plaintiffs.  So  far  as  shown  by 
the  evidence,  he  .kept  the  property  in  repair,  and  apparently 
never  dreamed  that  James  Rollins  claimed  to  have  an  interest 
therein.  All  of  these  facts  must  have  been  known  to  the  de- 
fendants; yet  James  Rollins  does  not  claim  that  he  ever  denied 
that  Samuel  Smyth  owned  the  property,  nor  did  he  ask  for  the 
partition  thereof  or  claim  compensation  for  the  use  of  his  inter- 
est, or  otherwise  assert  claim  to  the  property.  It  is,  however, 
claimed  by  James  that  no  administration  was  ever  had  of  the 
estate  of  Martha  Smyth,  and  that  she  left  considerable  money 
which  was  used  by  her  husband  in  the  erection  of  the  house.  The 
record,  however,  sustains  this  contention  only  to  the  extent  of 
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showing  that  Martha  may  have  left  a  very  small  amount  of 
money.  There  is  no  evidence  that  any  part  of  it  was  used  to 
defray  the  cost  of  the  building.  It  is  inconceivable  that,  if 
James  Rollins  claimed  to  have  an  interest  in  the  property  in  con- 
troversy, he  would  not  in  some  way  have  asserted  it,  either  when 
he  learned  that  Samuel  Smyth  had  taken  possession  thereof  and 
was  erecting  a  dwelling  house  thereon,  or  at  some  later  date 
while  Samuel  lived.  Surely,  he  would  not  have  remained  silent 
for  so  many  years  without  in  some  way  manifesting  his  claim. 
He  could  not  reasonably  have  presumed  that  Samuel  erected  the 
building,  the  cost  of  which,  doubtless,  was  largely  in  excess  of 
the  value  of  the  lot,  for  the  benefit  of  his  cotenants,  as  well  as 
himself.  While  mere  occupancy  of  the  premises,  even  for  a 
longer  period  than  10  years,  is  not  alone  sufficient  to  obtain  title 
against  a  cotenant  by  adverse  possession,  yet,  when  this  fact, 
coupled  with  all  of  the  other  facts  and  circumstances  shown  in 
the  case  at  bar,  is  considered,  the  inference  of  ouster,  with 
notice  to  the  cotenants,  can  be  little  short  of  conclusive.  The 
record  does  not  show  that  James  Rollins  knew  of  the  warrantv 
deed  executed  by  Samuel  Smyth  to  plaintiffs  until  after  it  was 
recorded,  nor  did  plaintiffs  go  into  possession  under  it*  until 
1913,  after  the  death  of  Samuel  Smyth.  It  is  our  conclusion, 
upon  the  whole  record,  that  the  evidence  fully  sustains  plain- 
tiff's claim  to  the  property,  and  the  decree  of  the  court  below  is, 
therefore, — Reversed. 

Evans,  C.  J.,  Arthur  and  Faville,  J  J.,  concur. 


D.  W.  McCoy,  Appellant,  v.  J.  F.  McCoy,  Appellee. 

DIVOBOE:  Decree  Without  AUmony  Bars  Future  Alimony.  A  decree 
of  absolute  divorce,  without  alimony^  whether  the  decree  be  domestic 
or  foreign,  bars  future  action  for  alimony. 

Appeal  from  Taylor  District  Court. — Homer  A.  Fuller,  Judge. 

June  25,  1921. 

Suit  by  plaintiff  against  her  former  husband,  asking  a  de- 
cree for  alimony  supplementary  to  her  decree  of  divorce  obtained 
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by  her  in  Arkansas,  wherein  no  alimony  was  allowed.  She  also 
prayed  an  allowance  for  the  support  of  a  minor  child  of  the  mar- 
riage. Upon  motion  of  the  defendant,  the  allegations  of  the 
petition  upon  which  plaintiff  predicated  her  claims  for  allowance 
of  alimony  to  herself  were  stricken.  Plaintiff  appeals. — Affirmed. 

W,  C.  Van  Ilonten  and  Wisdom  <&  Kirketeg,  for  appellant. 
J,  B,  Locke,  for  appellee. 

Evans,  C.  J. — The  parties  were  married  in  Iowa,  in  June, 
1898.  At  some  later  time,  they  removed  to  Arkansas,  where  the 
plaintiff  obtained  a  divorce  from  the  defendant,  in  August,  1919. 
The  ground  of  the  divorce  was  the  alleged  desertion  of  plaintiff 
by  the  defendant  for  one  year  prior  to  the  bringing  of  her  action. 
The  defendant  was  served  by  publication  only.  He  was  advised, 
however,  of  the  pendency  of  the  suit ;  and,  in  accordance  with  the 
procedure  provided  in  that  state,  he  was  warned  personally  by 
letter  to  appear  and  make  his  defense.  He  did  not  appear.  The 
court,  therefore,  obtained  no  personal  jurisdiction  over  him.  He 
had  no  property  in  the  state  of  Arkansas,  nor,  for  that  matter,  in 
any  other  state.  He  was  earning  a  good  salary,  and  could  prop- 
erly have  been  adjudged  to  pay  some  amount  of  alimony,  if  the 
court  had  had  personal  jurisdiction  of  him.  The  decree  of  divorce 
was  entered  in  plaintiff's  favor,  without  any  provision  therein  for 
alimony.  The  plaintiff,  therefore,  has  brought  this  action,  and 
has  obtained  personal  jurisdiction  of  the  defendant.  The  ques- 
tion presented  by  the  ruling  of  the  court  in  sustaining  the  de- 
fendant's motion  is  whether,  after  absolute  decree  of  divorce 
has  been  awarded  to  plaintiff,  either  in  a  court  of  this  state  or  of 
any  other,  she  can  maintain  a  second  independent  suit  for  ali- 
mony. The  plaintiff  does  not  question  the  integrity  of  her  de- 
cree of  divorce.  On  the  contrary,  she  asserts  it  as  legal  and  bind- 
ing. It  is  not  a  case,  therefore,  where  it  is  sought  to  set  aside  a 
former  decree  of  divorce  for  the  purpose  of  obtaining  a  retrial, 
and  of  obtaining  additional  relief  thereby. 

The  argument  for  the  plaintiff  is  that  she  could  not  obtain 
alimony  in  the  Arkansas  court  for  want  of  jurisdiction;  that 
the  question  of  alimony,  therefore,  is  not  adjudicated ;  that  she  is. 
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therefore,  entitled  to  adjudicate  it  wherever  she  can  obtain  juris 
diction  of  the  defendant.  The  argument  has  its  plausibility,  and 
has  the  support  of  respectable  authorities.  There  is  much  in  it 
that  appeals  to  the  sense  of  equity ;  and,  if  it  were  res  integra 
in  this  state,  it  might  well  command  much  consideration.  On  the 
other  hand,  the  question  is  one  which  has  been  often  considered 
by  the  courts  of  many  states,  and  it  must  be  said  that  the  great 
weight  of  authority  is  against  the  contention  of  the  plaintiff. 
In  this  state,  the  question  is  quite  foreclosed  by  our  previous 
decisions.  The  question  was  directly  involved  in  our  recent  ease 
of  Spain  v.  Spain,  177  Iowa  249,  wherein  the  question  is  quite 
fully  discussed.  We  will  not  repeat  the  discussion  now.  The 
cited  case  is  supported  by  the  following  of  our  previous  eases 
Blythe  v.  Blyihe,  25  Iowa  266 ;  Wilde  v.  Wilde,  36  Iowa  319 
Marvin  v.  Marvin,  59  Iowa  699 ;  Boyles  v.  Latham,  61  Iowa  174 
Shxiw  V.  Shaw,  92  Iowa  722.  The  general  ground  upon  which 
these  holdings  are  based  was  that  alimony  is  an  incident  oE  the 
marriage  relation ;  that  it  can  only  be  allowed  where  the  marriage 
relation  exists ;  that  it  may  be  allowed  as  a  part  of  the  decree  of 
divorce ;  that  the  severance  of  the  marriage  relation  by  absolute 
decfee,  without  alimony,  terminates  the  right  to  alimony. 

In  cases  where  the  existence  of  the  marriage  is  in  dispute, 
a  temporary  alimony  has  been  denied  until  such  fact  be  proved. 
York  V.  York,  34  Iowa  530;  Wilson  v,  Wilson,  49  Iowa  544; 
McFarland  v.  McFarland,  51  Iowa  565.  A  further  bar  confronts 
the  plaintiff  in  the  present  case.  The  decree  of  the  Arkansas 
court  is  entitled  to  full  faith  and  credit  in  this  state,  and  each 
party  has  a  right  to  invoke  it  as  such.  Bates  v.  Bodie,  245  U. 
S.  520. 

As  already  indicated,  it  is  urged  for  the  plaintiff  that  the 
Arkansas  court  was  without  jurisdiction  to  award  alimony,  and 
that  for  that  reason  the  question  of  alimony  should  be  deemed 
not  adjudicated.  But  the  plaintiff  voluntarily  asked  for  and 
obtained  from  such  court  a  final  adjudication,  which  of  necessity 
adjudicated  the  full  relief  to  which  she  was  entitled,  and  thereby 
terminated  her  right  to  further  adjudication  or  relief.  The  de- 
cree became  binding  upon  the  defendant.  It  was  equally  bind- 
ing upon  the  plaintiff.  We  do  not  overlook  a  recital  in  the  de- 
cree upon  which  much  reliance  is  placed.    It  is  as  follows : 
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* '  The  court  finds  that  neither  of  said  children  nor  the  plain- 
tiff are  possessed  of  any  estate  or  property,  and' the  defendant 
owns  nothing  within  this  jurisdiction,  but  is  making  a  salary 
where  he  now  resides,  and  should  contribute  to  the  support  of 
plaintiff  and  education  of  said  minor  child." 

It  is  urged  that  this  recital  was,  in  effect,  a  finding  of  merit 
for  the  plaintiff,  and  an  indication  that  the  court  would  have 
awarded  alimony  if  it  had  had  jurisdiction.  If  we  assume  it 
as  true  that  the  court  had  no  jurisdiction  to  award  alimony, 
neither  did  it  have  jurisdiction  to  find  the  facts  upon  which  ali- 
mony might  have  been  awarded.  Such  finding,  therefore,  is 
quite  nugatory,  and  cannot  be  deemed  to  impeach  the  finality  of 
the  decree.  It  should  be  noted  that  the  plaintiff  prayed,  not  only 
for  alimony  for  herself,  but  also  for  the  support  of  her  minor 
child.  The  question  of  liability  for  support  of  the  minor  child 
is  quite  distinct  from  the  question  of  alimony  for  the  plaintiff. 
This  part  of  plaintiff's  petition  was  not  assailed  by  defendant's 
motion,  and  is,  therefore,  not  affected  by  the  ruling  of  the  trial 
court  nor  by  our  holding  here.  We  reach  the  conclusion  that  the 
ruling  of  the  lower  court  must  be  sustained.  Its  judgment  is, 
accordingly,  affirmed. — Affirmed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


Frank  McDunn,  Appellant,  v.  A.  R.  Roundy  et  al,  Appellees 

SCHOOLS  AND  SCHOOL  DISTRICTS :  Directors— VaUdity  of  Election. 
An  election  of  school  directors  is  not  rendered  invalid  by  the  naked 
fact  that  such  election  was  conducted  by  two  judges  instead  of  three 
judges,  as  commanded  by  statute. 

Appeal  from  Harrison  District  Court, — Earl  Peters,  Judge. 

February  15,  1921. 

Rehearing  Denied  June  25,  1921. 

Action  to  enjoin  defendants  from  issuing  and  selling  bonds 
of  the  consolidated  independent  school  district,  on  the  ground 
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that  the  eleetiou  at  which  defendant  directors  were  chosen  was 
void,  because  such  election  was  held  by  two  judges  instead  of 
three.    Injunction  was  denied,  and  plaintiff  appeals. — Affirmed. 

Robertson  d;  Havens,  for  appellant. 
Roadifcr  &  Roadifer,  for  appellees. 

Abtuur,  J. — On  July  16,  1919,  the  Consolidated  Independ- 
ent School  District  of  Douglas  Township,  Harrison  County, 
Iowa,  was  legally  organized  and  established  by  a  vote  of  the 
electors  within  its  territory.  Afterwards,  on  August  4,  1919, 
an  election  was  held  in  said  district,  for  the  purpose  of  electing 
the  first  board  of  directors,  to  complete  the  organization  of  the 
district,  at  which  election  the  defendants  A.  R.  Roundy,  Pearl 
Lyman,  J.  A.  Seamans,  L.  A.  Clark,  and  H.  E.  Yount  were 
elected  directors,  unless  said  election  was  a  void  election,  and 
consequently  did  not  result  in  the  election  of  said  defendants  as 
directors.  Afterwards,  an  election  was  held  in  said  district,  at 
which  a  bond  issue  of  $100,000  was  authorized,  for  the  purpose  of 
building  a  schoolhouse  and  equipping  it. 

Involved  in  this  action  is  the  question  whether  the  election 
so  held  for  the  election  of  directors  was  a  valid  election :  that  is, 
whether  the  defendants  A.  R.  Roundy,  Pearl  Lyman,  J.  B.  Sea- 
mans,  L.  A.  Clark,  and  H.  E.  Yount  are  the  duly  elected  direc- 
tors of  said  consolidated  independent  school  district. 

Appellant's  claim  is  that  the  election  so  held  for  the  elec- 
tion of  directors  was  not  conducted  according  to  the  provisions 
of  Chapter  149,  Acts  of  the  Thirty -eighth  General  Assembly,  in 
that  the  election  was  held  by  two  judges,  instead  of  three  judges. 
Plaintiff  seeks  to  enjoin  the  defendants,  who  claim  to  have  been 
elected  directors,  from  issuing  the  bonds  which  were  authorized 
by  a  vote  of  the  electors  of  said  district,  for  the  reason,  as  appel- 
lant claims,  that  said  defendants  are  not  the  duly  elected  direc- 
tors of  the  district,  and  any  bond  issue  they  might  make  or 
negotiate  would  be  void. 

The  election  in  question  was  called  by  the  county  superin- 
tendent, and  notice  of  the  holding  of  the  election  was  given,  as 
provided  by  the  statute,  and  judges  of  the  election  were  ap- 

VOL,  191  lA.— 62 
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pointed  by  the  county  superintendent,  as  provided  by  the  statute. 
The  judges  so  appointed  were  Roy  Towne,  Pearl  Lyman,  and  Ed 
Yeager.  Towne  and  Lyman  appeared  at  the  time  and  place  ap- 
pointed for  holding  the  election.     Yeager  did  not  appear,  and 

m 

did  not  act  as  a  judge.    It  is  provided  in  said  act: 

**If  any  judge  fails  to  appear  at  the  proper  time  his  place 
shall  be  filled  by  the  judge  or  judges  present. ' ' 

Towne  and  Lyman  did  not  appoint  the  third  judge  in  the 
place  of  Yeager,  who  failed  to  appear,  and  proceeded  to  hold  the 
election  without  appointing  a  third  judge  in  the  place  of  Yeager. 
It  is  stipulated  that  the  consolidated  independent  school  district 
was  duly  and  legally  organized  and  established,  and  it  is  also 
stipulated  that  the  proposition  authorizing  an  issue  of  bonds, 
as  provided  by  law,  had  been  voted  upon  and  carried  at  an  elec- 
tion held  in  the  district.  No  claim  is  made  in  this  record,  and 
there  is  no  evidence  submitted  by  the  plaintiff,  tending  to  show 
that  said  election  for  the  election  of  directors  was  not  a  fair  and 
honest  expression  of  the  will  of  the  voters  of  the  district,  and 
there  is  no  claim  or  showing  that  the  failure  of  Yeager  to  appear 
and  act  as  a  judge,  and  the  holding  of  the  election  by  the  other 
two  judges  appointed  by  the  county  superintendent,  without 
appointing  a  judge  in  the  place  of  Yeager,  in  any  way  affected 
the  result  of  the  election,  or  resulted  in  prejudice  to  the  rights 
of  anyone. 

The  proposition  is  clear,  and  there  is  no  dispute  as  to  the 
facts  upon  which  it  is  to  be  determined.  It  is  conceded  that 
the  election  was  held  by  two  of  the  judges  appointed  by  the 
county  superintendent,  and  that  these  two  judges  held  the  elec- 
tion without  complying  with  the  provisions  of  the  act  as  to  the 
appointment  of  a  third  judge.  The  question  presented  and  to  be 
determined  by  this  court  is  whether  or  not  the  failure  to  appoint 
the  third  judge,  and  the  holding  of  the  election  with  two  judges, 
instead  of  three,  where  no  prejudice  resulted  to  any  of  the 
rights  of  the  electors  of  the  district,  and  where  it  is  not  claimed 
that  other  and  different  results  would  have  followed,  had  the 
election  been  held  by  three  judges,  as  provided  in  the  act,  instead 
of  two,  constitute  such  a  variance  from  the  teruLs  of  the  statute  as 
will  vitiate  the  election,  and  render  the  same  absolutely  invalid 
and  of  no  effect,  so  that  there  was,  in  fact,  no  election,  and  those 
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of  the  defendants  who  have  assumed  to  act  as  directors,  by  virtue 
of  said  election,  never  became  duly  elected,  and  are  not  now  the 
directors  of  said  school  district. 

Counsel  for  appellant  take  the  position,  and  ably  argue, 
that  the  question  upon  which  the  cause  must  be  decided  is 
whether  the  statute  involved  is  mandatory  or  merely  directory, 
and  they  urge  that  the  statute  is  purely  mandatory.  Upon  this 
premise,  they  insist  upon  the  rule  announced  in  City  of  Newton 
V.  Board  of  Stipervisors,  135  Iowa  27,  30,  that  ; 

**The  uniform  rule  seems  to  be  that  the  word  'shall,'  when 
addressed  to  public  ofiScials,  is  mandatory,  and  excludes  the  idea 
of  discretion." 

There  is  no  question  but  that  the  rule  announced  in  the 
Newton  case  and  other  similar  cases  cited  by  appellant  is  a  cor> 
rect  rule  of  law  to  obtain  in  such  cases.  But  is  such  rule  appli- 
cable to  the  case  before  us?  We  think  not.  In  the  Newton  case, 
direct  attack  was  made  on  the  refusal  of  the  officers  to  comply 
with  the  mandatory  ** shall'*  of  the  statute.  In  the  instant  case, 
there  is  no  direct  attack  upon  the  acts  of  the  two  judges,  in  hold- 
ing the  election  without  the  third  judge.  The  attack  is  on  the 
result  of  the  election  held  by  the  two  judges  only.  It  would  be  a 
different  attack  if  mandamus  had  been  brought  to  compel  the 
appointment  of  the  third  judge,  or  if  injunction  had  been  in- 
stituted to  restrain  the  two  judges  from  proceeding  with  the 
election  without  a  third  judge.  Such  attacks  would  be  direct 
attacks.  In  the  instant  case,  only  the  result  of  the  election  held 
is  attacked.  This  statute  is  mandatory  in  form,  and  would  be 
held  to  be  mandatory  in  a  direct  attack  upon  the  refusal  of  the 
two  judges  to  appoint  a  third  judge;  but  when  the  two  judges 
have  proceeded  with  the  election,  and  the  validity  of  the  elec- 
tion is  called  into  question,  without  any  prejudice  shown,  simply 
on  the  ground  that  the  third  judge  was  not  appointed,  it  becomes,' 
in  effect,  directory. 

Every  statute  prescribing  the  time  and  manner  and  method 
of  holding  elections  is,  of  necessity,  so  worded  that  it  is  manda- 
tory in  form.  Such  a  statute  could  not,  of  course,  be  worded  m 
any  other  way.  In  25  Ruling  Case  Law  773,  on  the  subject  of 
election  laws,  it  is  said,  in  substance,  that,  while  the  provision  of 
an  election  law  may  be  mandatory  when  the  question  is  directly 
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raised  in  some  proceeding  demanding  that  the  provision  should 
be  complied  with,  or  in  some  proceeding  asking  that  an  officer  be 
required  to  perform  some  act  which  he  refuses  to  perform,  it 
should  not  be  held  to  be  mandatory  in  a  case  where  the  effect  of 
giving  a  mandatory  construction  to  the  provision  is  absolutely 
to  disfranchise  the  voters  of  the  district,  and  when  no  question 
is  made  that  their  will  has  not  been  fully,  fairly,  and  honestly 
expressed  at  the  polls.  Supporting,  see  Stackpole  v.  HaJlahan, 
16  Mont.  40  (40  Pac.  80,  28  L.  R.  A.  502). 

The  general  rule  seems  to  have  been  adopted  by  many  of  the 
jurisdictions  of  this  country,  and  has  the  great  weight  of  author- 
ity  upholding  it.  The  true  rule,  as  thus  adopted,  is  that  mere 
irregularity  in  conducting  an  election  does  not  vitiate  such  elec- 
tion and  render  the  same  a  nullity,  unless  some  prejudice  or  in- 
justice is  shown  to  have  resulted  therefrom.  Applying  this  rule 
to  similar  cases,  the  failure  to  hold  an  election  with  the  required 
number  of  judges  is  an  irregularity  only,  and  does  not  vitiate  the 
election. 

The  exact  question  here  presented  has  not  been  before  this 
court,  so  far  as  we  have  discovered.  However,  this  court  has  had 
occasion  to  discuss  the  principle  here  involved,  in  election  cases, 
where  the  validity  of  elections  was  challenged  because  of  irregu- 
larities and  departures  from  strict  observance  of  provisions  of 
statutes.  In  an  early  case,  Dishon  v.  Smith,  10  Iowa  212,  where 
it  was  sought  to  have  an  election  adjudged  void  on  the  ground, 
among  other  reasons,  that  proper  notice  was  not  given — or  no 
notice — of  filing  a  petition  for  the  election,  and  that  notice  of 
holding  the  election  was  not  given  as  provided  by  statute,  the 
statute  being  mandatory  in  form,  and  that,  conseqxiently,  there 
was  no  jurisdiction  for  the  election,  we  find  this  rule  announced : 

**In  matters  of  such  a  public  nature,  the  observance  of  each 
particular  is  not  held  a  prerequisite  to  validity.  And  it  is  a 
general  rule  of  law  that  statutes  directing  the  mode  of  proceed- 
ing of  public  officers,  relating  to  time  and  manner,  are  direc- 
tory. People  V.  Cook,  14  Barb.  (N.  Y.)  261,  290;  Marchant  v. 
Langworthy,  6  Hill  646;  People  v.  Peck,  11  Wend.  604.  But 
this  proposition  is  not  applicable  when  the  statute  uses  negative 
words,  restricting  the  action,  or  when  there  is  something  plainly 
showing  a  different  intent.    But  tliere  is  a  peculiar  fitness  in  the 
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rule  when  applied  to  popular  elections,  in  which  case  we  may 
consider  the  character  of  the  duties  and  of  the  men  necessarily 
chosen  to  perform  them.  These  are  usually  men  not  instructed 
in  their  duties,  nor  in  nice  forms  and  distinctions.  Many  of 
their  duties,  too,  are  to  be  performed  in  haste  and  amidst  con- 
fusion, and  without  opportunity  for  deliberation.*' 

The  above  quotation  from  the  Dishon  case  is  an  expression 
of  this  court  that  mere  failure  to  comply  strictly  with  the  statute 
in  holding  an  election  does  not,  of  itself,  render  the  election 
void.  The  doctrine  announced  in  the  Dishon  case  has  been  ad- 
hered to  in  Independent  School  Dist.  v.  Independent  School 
Dist.,  153  Iowa  598,  and  Younker  v.  Susong,  173  Iowa  663. 

There  seems  to  be  some  conflict  in  the  authorities  as  to  the 
validity  of  an  election  held  by  less  than  the  number  of  judpres 
required  by  the  statute.  But  upon  a  review  of  the  cases,  we 
think  that,  by  the  greater  weight  of  authority,  the  general  rule 
is  that  the  failure  to  have  the  required  number  of  judges  is  an 
irregularity  only,  and  does  not,  of  itself,  render  the  election  void. 
Supporting  this  rule,  see  note  to  Hioghes  v,  Roberts,  Ann.  Cas. 
1912  D,  148.  The  Hughes  case  holds  otherwise.  See,  also,  Mur- 
phy V,  City  of  Spokane,  64  Wash.  681  (117  Pac.  476)  ;  Chapman 
V.  State,  37  Tex.  Cr.  Rep.  167  (39  S.  W.  113) ;  State  v.  Stumpf, 
21  Wis.  5Se;Fragley  v.  Phalen,  126  Cal.  383  (58  Pac.  923). 

In  Murphy  v.  City  of  Spokane,  supra,  wherein  the  statutes 
required  the  appointment  of  two  judges  and  one  inspector  for 
each  precinct,  and  the  required  number  did  not  act  at  the  elec- 
tion, such  election  was  held  valid.    The  court  said : 

**The  purpose  of  an  election,  whether  for  men  or  for  meas- 
ures such  as  the  one  before  us,  is  to  give  effect  to  the  voice  of  the 
people;  and  when  the  people  have  spoken,  their  verdict  should 
not  be  disturbed  by  the  courts,  nor  the  election  in  which  they 
have  voiced  it  held  void,  unless  it  is  clearly  so.  Every  election 
should  be  carried  on  under  certain  rules  and  regulations  adopted 
by  the  law-making  power  to  prevent  disorder  and  to  afford  an 
opportunity  for  the  expression  of  the  popular  will  and  an  ascer- 
tainment of  the  result  with  certainty.  Such  rules,  however,  are 
generally  held  to  be  directory  merely,  and  not  so  mandatory  or 
jurisdictional  in  their  character  as  to  defeat  an  election  in  which 
they  are  not  wholly  observed.  •  •  *  Neither  is  it  essential  to  the 
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validity  of  an  election  that  all  the  election  oflScers  be  present  at 
all  times  during  the  receiving  of  the  ballots ;  the  absence  of  one 
or  more  of  them  being  held  to  be  an  irregularity  not  affecting 
the  result." 

In  Chapman  v.  S^a^e,  supra,  it  appears  that  the  local  option 
election  was  conducted  by  a  smaller  number  of  oflBcers  than  is 
required  by  a  statute  mandatory  in  form.  The  election  was  held 
not  to  be  void  on  account  of  such  irregularity.    The  court  said : 

**  There  is  no  suggestion  in  this  record  that  the  election  was 
not  fair;  that  any  voter  was  deprived  of  the  right  to  vote;  or 
that  the  result  was  not  in  favor  of  local  option.  It  is  not  sug- 
gested or  questioned  that  three  judges  and  two  clerks  performed 
aU  the  duties  required  under  the  general  election  law,  as  pre- 
scribed for  the  eight  ofBcers.  The  simple  question  is  that,  as 
there  were  but  two  judges,  and  two  clerks  assisting  the  presiding 
judge,  and  not  three  judges  and  four  clerks,  as  required  by  the 
general  election  laws,  was  the  election  void?  We  are  of  the 
opinion  that  it  was  not.  The  authorities  are  conflicting  upon 
this  question.  •  *  *  Statutory  regulations  for  conducting  elec- 
tions are  directory, ,  and  not  jurisdictional,  in  their  character, 
the  main  object  of  such  laws  being  to  afford  all  persons  entitled 
to  vote  the  right  of  exercising  the  elective  franchise,  and  prevent 
illegal  voting,  and  ascertaining  with  certainty  the  true  number 
of  votes  cast,  and  for  whom.'' 

In  State  v.  Stumpf,  21  Wis.  586,  it  appears  that  the  elec- 
tion was  conducted  by  two  inspectors  and  two  clerks,  instead 
of  by  three  inspectors,  as  provided  by  statute.  The  court  held 
the  election  valid,  and  said: 

**Our  statute  undoubtedly  contemplates  that  each  election 
board  shall  be  composed  of  three  inspectors  and  two  clerks,  and 
such  reasonable  and  proper  requirements  of  the  law  ought  not  to 
be  disregarded.  But  if  these  statutory  regulations  are  not  com- 
plied with,  and  the  board  is  composed  of  only  two  inspectors, 
what  is  the  consequence  ?  Does  the  irregularity  vitiate  and  de- 
stroy the  election  at  such  poll?  It  appears  to  us  not,  and  that 
those  provisions  of  the  statute  in  regard  to  the  number  of  inspec- 
tors and  the  manner  of  organizing  the  board  are,  in  the  main, 
directory  in  their  character,  and  not  imperative. ' ' 

It  is  the  opinion  of  this  court  that  the  irregularity  com- 
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plained  of,  namely,  the  holding  of  this  election  by  two  judges  in- 
stead of  three,  as  by  the  statute  provided,  will  not  vitiate  the 
election  and  render  it  void ;  and  that  the  members  of  the  board 
of  directors  chosen  at  the  election  are  the  duly  elected  directors 
of  the  district  The  decree  and  judgment  of  the  lower  court  are — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


.  C.  N.  McMillan,  Appellant,  v.  Victor  Osterson,  Appellee. 

JUDGMENT:  Opening  Default  Presumptively  Correct.  The  action  of 
the  court  in  setting  aside  a  default,  even  though  the  showing  of 
excuse  is  not  entirely  satisfactory,  is  presumptively  correct.  In 
view  of  this  presumption,  and  the  recognized  policy  of  the  law  to 
dispose  of  all  causes  on  the  merits,  the  appellate  court  will  rarely 
overrule  such  an  order. 

Appeal  from  Woodbury  District  Court, — W.  G.  Sears,  Judge. 

June  25,  1921. 

Action  in  equity  to  enjoin  and  restrain  defendant  from 
maintaining  an  alleged  liquor  nuisance.  Decree  was  entered 
upon  default,  which,  upon  motion  of  defendant,  was  vacated  and 
set  aside  by  the  trial  court.  From  said  ruling,  plaintiff  appeals. 
— Affirmed, 

John  F.  Joseph,  for  appellant. 
Brouillette  &  Gorder,  for  appellee.. 

De  Graff,  J. — Plaintiff  came  into  court,  like  all  plaintiffs, 
voluntarily,  but  under  the  provisions  of  Code  Section  2405  et  seq. 
Defendant,  like  all  defendants,  except  those  in  friendly  suits  and 
moot  cases,  was  caused  to  come  in  by  virtue  of  a  summons,  duly 
issued  and  served. 

This  is  a  liquor  case,  and  injunctive  relief  is  the  purpose 
of  the  action.    Defendant,  having  been  noticed  in  due  and  legal 
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form  to  appear  on  or  before  noon  of  the  second  day  of  the 
September,  1920,  term  of  the  district  court,  beginning,  etc.,  at- 
tempted to  respect  the  recitals  of  said  summons,  and,  in  order  to 
enter  his  appearance  in  due  form,  engaged  and  employed  a 
reputable,  but  apparently  quite  busy,  firm  of  lawyers  in  the 
city  of  his  residence  to  protect  his  rights  in  the  premises,  the 
same  being  his  home,  or  loctis  domicilii,  which  had  been  broken 
and  entered  by  divers  persons,  whose  authority  so  to  do  is  not 
disclosed,  but,  as  alleged  by  defendant,  without  warrant  of  law, 
to  wit,  without  search  warrant  or  other  legal  process,  and  by 
said  illegal  entry  had  taken  and  carried  away  a  small  quantity 
of  liquor,  not  sufficient  in  quantity,  as  contended  by  defendant, 
to  make  a  case  or  to  raise  a  presumption  against  him. 

The  lawyers  so  employed,  as  aforesaid,  by  reason  of  stress 
of  local  business  and  other  legal  engagements  foreign  to  the 
forum  of  their  home  city,  by  oversight  or  inadvertence  failed 
to  enter  an  appearance  for  their  client,  in  conformity  to  statute 
and  the  rules  of  practice  of  the  district  court,  and  this  resulted 
in  the  entry  of  a  default,  and  judgment  and  decree  thereon. 
Upon  discovery  thereof,  defendant  forthwith,  and  within  term 
time,  filed  his  motion  to  set  aside  the  default  and  decree,  ac- 
companied by  an  answer  and  by  an  affidavit  of  merits,  together 
with  an  ** unsigned  affidavit*'  by  his  attorneys,  which,  under  the 
circumstances,  this  court  will  accept  as  a  professional  state- 
ment by  counsel. 

The  trial  court  sustained  defendant's  motion,  set  aside  the 
default  and  decree,  and  awarded  a  trial  on  the  merits.  This 
ruling  is  provocative  of  this  appeal,  arid  the  cause  of  the  furor 
scribendi  of  counsel  in  their  briefs  and  arguments. 

We  are  impressed  that,  had  the  same  zeal  and  earnestness 
been  shown  by  plaintiff  in  prosecuting  the  trial  of  this  action 
below  after  default  had  been  set  aside,  as  in  his  attempt  to  have 
construed  and  enforced  a  variant  rule  in  this  court  on  appeal, 
there  would  have  been  an  **  end-all  and  be-all"  of  this  cause  long 
ago. 

'*  *But  what  good  came  of  it  at  last?' 

Quoth  little  Feterkin. 

*Why,  that  I  cannot  tell,'  said  he, 

*But  'twas  a  famous  victory.'  " 
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The  law  favors  trials,  and  right  must  not  be  denied  by 
too  strict  an  application  of  mere  legal  formality.  The  sword  of 
justice  is  not  often  made  more  keen  by  the  whetstone  of  techni- 
cality, and  a  right  secured  by  too  rigid  means  may  harden  into 
a  wrong.  A  default  may  be  the  product  of  a  hurried  planting 
in  a  soil  intended  to  produce  other  growth.  Why  should  a  liti- 
gant complain  of  a  rule  wisely  and  fairly  interpreted,  that  works 
no  injustice  to  anyone?  Not  only  must  justice  appear  to  be 
done,  but  it  is  the  function  and  duty  of  this  court  and  of  all 
courts  to  see  that  it  is  done.  Technicality  should  not  become  a 
Pegasus,  which,  if  ridden  by  an  expert  legal  jockey,  may  carry 
us  far  from  the  true  goal.  Undoubtedly,  it  is  desired  by  the 
court,  and  it  is  also  to  the  interest  of  litigants,  to  have  a  lawsuit 
brought  to  an  end ;  but,  if  done  too  suddenly,  perchance  justice 
may  not  be  attained. 

This  appeal  involves  simply  the  application  of  a  rule.  It 
must  be  conceded  that  justice  cannot  be  administered  without 
rules.  Law  itself  is  a  rule  of  civil  conduct,  and  we  would  be  a 
government  of  men,  not  of  laws,  were  there  no  rules.  It  is  the 
very  right  of  the  matter,  however,  that  the  law  seeks.  The  rule 
is  the  means  to  the  end, — the  master's  direction  traced  on  the 
legal  trestle  board,  whereby  justice  may  be  obtained. 

We  recognize  a  stronger  presumption  in  favor  of  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  respect  to  setting  aside 
a  default  than  in  overruling  a  motion  of  this  character.  This 
presumption,  plus  the  policy  of  the  law  to  dispose  of  cases  on 
their  merits,  is  a  suflScient  warrant  to  sustain  the  finding  of  the 
lower  court.  Willeit  v.  MUlman,  61  Iowa  123;  Westphal  v.. 
Clark,  46  Iowa  262;  Capital  Sav.  Bank  &  Tr.  Co,  v.  Swan,  100 
Iowa  718. 

Our  statute  provides  that  default  may  be  set  aside,  in  the 
discretion  of  the  court,  upon  pleading  issuably  and  forthwith, 
when  accompanied  by  an  affidavit  of  merits  at  the  same  term  of 
court,  and  a  reasonable  excuse  shown  for  having  made  such  de- 
fault. Code  Section  3790.  Defendant  made  such  a  showing, 
unless  it  may  be  said  that  the  excuse  offered  in  explanation  of 
the  default  is  not  sufficient.  It  is  not  wholly  satisfactory,  but, 
as  was  said  in  the  Bank  &  Trust  Co,  case,  supra : 

**It  is  the  policy  of  the  law  to  dispose  of  cases  upon  their 
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merits,  and  a  large  discretion  is  vested  in  the  district  courts  in 
the  matter  of  granting  new  trials/' 

We  would  not  put  a  premium  on  the  negligence  of  attorneys ; 
but  the  imputation  of  oversight  and  forgetfulness  is. within  the 
exception,  not  the  rule;  nor  do  we  intend  to  open  any  legal 
door  that  enters  into  an  unseen  room  of  confusion  and  uncer- 
tainty. The  certainty  and  uniformity  of  the  law  are  its 
chief  glories;  and  diligence,  faithfulness,  and  learning  constitute 
the  trinity  of  powers  that  graces  the  lawyer  and  standardizes 
the  profession.  However,  not  every  act  of  inadvertence  on  the 
part  of  an  attorney  is  inexcusable  negligence. 

Under  the  circumstances  disclosed  by  the  answer  and  af- 
fidavits filed,  the  defendant  has  a  reputation  which  he  appears  to 
prize  highly;  and  he  asks  that,  before  a  blemish  shall  come  to 
his  name  and  vocation,  legal  and  orderly  procedure  shall  be  ob- 
served. 

A  man's  home  is  still  his  castle,  and,  although  not  sur- 
rounded by  high-raised  battlement  and  labored  mound,  thick 
wall,  and  moated  gate,  he  is  as  secure  therein  as  baron  of  old 
in  feudal  castle.  The  constitutional  guaranties  and  statutory  in- 
hibitions are  substitutes  for  the  physical  environments  and  se-^ 
curity  of  former  days,  and  these  guaranties  and  limitations  must 
be  respected  by  all,  including  the  law  enforcer  who  may  be  the 
diligent  seeker  after  that  which  giveth  its  color  in  the  cup. 

**The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  seizures  and 
searches,  shall  not  be  violated ;  and  no  warrant  shall  issue  but  on 
probable  cause,  supported  by  oath  or  affirmation,  particularly 
describing  the  place  to  be  searched,  and  the  persons  and  things 
to  be  seized."    Constitution  of  Iowa,  Article  1,  Section  8. 

This  is  a  very  old  doctrine,  and  is  contained  in  Petition  and 
Bills  of  Rights  that  were  born  of  long  struggle  between  the 
divine  right  of  kings  and  the  divine  right  of  the  people.  See 
People  V.  Maijhew,  (Mich.)  182  N.  W.  676. 

Our  Code  provisions,  furthermore,  prescribe  with  particu- 
larity the  conditions  precedent  to  the  issuance  of  a  search  war- 
rant.   Code  Section  2413.    Inter  alia,  it  is  provided: 

**If  the  place  to  be  searched  be  a  dwelling  house  in  which 
any  family  resides,  and  in  which  no  tavern,  eating  house,  grocery 
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or  other  place  of  public  resort  is  kept,  such  warrant  shall  not 
be  issued  unless  said  complainant  shall,  on  oath  or  afSrmation,  de- 
clare before  said  justice  that  he  has  reason  to  believe  and  does 
believe  that  within  one  month  next  before  the  making  of  said 
information  intoxicating  liquor  has  been,  in  violation  of  this 
chapter,  sold  in  said  house,  or  in  some  dependency  thereof,  by  the 
person  accused  in  said  information,  or  by  his  consent  or  per- 
mission ;  nor  unless,  from  the  facts  and  circumstances  disclosed 
by  such  complaint,  the  said  justice  shall  be  of  the  opinion  that 
said  complainant  has  adequate  reason  for  such  belief. ' ' 

These  guaranties  were  not  respected  in  the  instant  case, 
and  consequently  appellant  is  in  no  position  to  now  claim  that 
his  rights  are  prejudiced  by  the  ruling  of  the  trial  court  giving 
to  appellee  his  right  to  a  trial  on  the  merits  of  the  case.  Where- 
fore, the  ruling  of  the  district  court  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


M.  W.  Mendenhall,  Appellant,  v.  R.  E.  Kallem,  Appellee. 

SALES:     Warranty — Jury  Question  in  re  Agency.     Evidence  held  to 

1  present  a  jury  question  on  the'  issue  whether  the  defendant  pur- 
chased the  warranted  goods  of  the  plaintiff  in  his  individtial  capacity 
or  in  a  capacity  as  agent  only. 

SALES:     Warranty — ^Effect  of  Affirmance  After  Breach  of  Warranty. 

2  The  purchaser  of  warranted  goods  may,  in  case  of  breach  of  war- 
ranty, affirm  the  contract  and  counterclaim  for  damages. 

SALES:     Warranty — Jury  Question  In  re  Damages  for  Breach.     £vi- 

3  dencc  held  to  present  a  jury  question  on  the  proper  measure  of  dam- 
ages for  breach  of  warranty  in  a  gasoline  engine,  paid  for  in  part 
by  the  delivery  of  a  secondhand  engine. 

Appeal  from  Hamilton  District  Court, — R.  M.  Wright,  Judge. 

June  25,  1921. 

Action  on  a  promissory  note  executed  by  the  defendant  to 
plaintiff.  Verdict  and  judgment  for  the  defendant  for  costs. 
Plaintiff  appeals. — Affirmed. 
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Martin  &  Alexander,  for  appellant. 
Burnstedt  &  Hemingway,  for  appellee. 

Stevens,  J. — The  execution  of  the  note  sued  upon  is  ad- 
mitted, and  the  trial  was  had  below  upon  issues  tendered  by  the 
defendant  upon  a  counterclaim.    The  defendant  alleged  that  the 

note  was  executed  in  part  payment  of  the  pur- 

■  ra^tyVjirry^ues-  chasc  piicc  of  a  gasoliuc  engine  which  he  pur- 

tion  in  re  agency,  ^j^^^^  ^f  ^^^  plaintiff ;  that,  at  the  time  of  said 

purchase,  plaintiff  warranted  and  guaranteed  that  the  gasoline 
engine  would  be  in  first-class  working  condition;  that  it  would 
give  perfect  satisfaction;  that  it  would  be  powerful  enough  to 
operate  a  feed  grinder  which  the  defendant  then  contemplated 
buying,  and  which  he  later  purchased  of  the  plaintiff;  that  the 
said  engine  was  to  be  new,  and  not  an  old  or  used  engine ;  that 
defendant  relied  upon  said  representations,  warranty,  and  guar- 
antee, and  but  for  same  would  not  have  purchased  said  engine ; 
that  the  engine  delivered  was  an  old  and  secondhand  engine; 
that  it  was  not  in  first-class  working  condition,  did  not  give 
satisfaction,  was  defective,  worthless,  and  did  not  have  suf- 
ficient power  to  operate  the  said  feed  grinder.  By  way  of 
counterclaim,  based  upon  the  breach  of  said  alleged  warranty, 
defendant  demanded  judgment  for  damages  against  the  plaintiff 
in  the  sum  of  $200. 

Plaintiff,  in  reply,  denied  the  allegations  of  defendant's 
answer  and  counterclaim,  and,  by  way  of  further  answer  to  the 
allegations  of  the  counterclaim,  alleged  that  the  gasoline  engine 
was  traded  by  the  Lennox  Machine  Company  of  Marshalltown, 
Iowa,  to  the  defendant  for  an  old  engine  and  a  note  for  $113.40 
made  payable  to  the  plaintiff ;  that  plaintiff  was  the  agent  of  the 
Lennox  Machine  Company,  and  in  all  the  negotiations  with  the 
defendant,  acted  in  his  capacity  as  such,  and  not  for  himself; 
that  the  defendant,  after  discovering  the  alleged  defects  in  the 
gasoline  engine,  retained  the  same,  and  caused  it  to  be  taken  to 
pieces,  to  its  injury  and  damage;  and  that,  by  reason  thereof, 
the  defendant  is  estopped  to  assert  a  claim  for  damages  against 
the  plaintiff. 

The  alleged  errors  presented  for  review  involve  numerous 
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rulings  of  the  court  upon  objections  to  testimony,  error  in  over- 
ruling a  motion  to  strike  parts  of  defendant's  answer  and  coun- 
terclaim, and  certain  paragraphs  of  the  court's  instructions. 
Complaint  is  also  made  of  the  refusal  of  the  court  to  direct  the 
jury  to  return  a  verdict  for  plaintiff  at  the  close  of  the  evidence, 
and  to  give  certain  requested  instructions. 

I.  Defendant's  motion  to  strike  parts  of  the  defendant's 
answer  and  counterclaim  was  without  merit,  and  therefore  prop- 
erly overruled.  It  is  impracticable  to  discuss  all  of  the  alleged 
errors  relating  to  the  admission  of  evidence.  They  have  all 
been  carefully  considered.  It  may  well  be  doubted  whether 
error  can  be  found  in  any  of  the  rulings  complained  of,  and  we 
are  satisfied  that,  if  any  appears,  no  prejudice  resulted.  The 
court  cannot  always  avoid  technical  error  in  ruling  Upon  ob- 
jections to  testimony,  and  a  reversal  is  never  granted  on  account 
thereof,  if  whatever  presumption  of  prejudice  may  a'rise  there- 
from is  overcome.  Some  of  the  answers  to  the  questions  against 
which  objections  was  lodged  were,  perhaps,  the  statement  of  a 
conclusion,  but  they  were  without  prejudice.  No  reversible  error 
was  committed  by  the  court  in  rulings  upon  objections  to  evi- 
dence. 

II.  Plaintiff's  motion  for  a  directed  verdict,  while  contain- 
ing numerous  grounds,  was  based  principally  upon  the  conten- 
tion of  counsel  that  the  gasoline  engine  was  purchased  by  the 
defendant  of  the  Lennox  Machine  Company  through  the  plaintiff 
and  one  Clemmens  as  its  agents,  and  that  plaintiff  made  no 
representations  or  warranty  of  any  kind  to  the  defendant. 
Plaintiff  admitted  that  he  sold  gasoline  engines  as  a  side  line, 
and  defendant  testified  that  he  met  plaintiff  at  the  farmers' 
elevator  in  EUsworth,  shortly  before  the  note  was  given,  and 
that  plaintiff  wanted  to  sell  him  a  feed  grinder ;  and  that,  dur- 
ing the  conversation,  plaintiff  said  that  he  would  sell  him  a  six- 
horse  engine,  to  operate  the  grinder;  that,  a  short  time  there- 
after, plaintiff  and  Clemmens  came  to  defendant's  farm,  arid 
offered  to  sell  him  a  new  engine,  taking  his  old  engine  as  part 
payment  of  the  purchase  price;  that,  after  some  negotiations 
in  which  the  representations  and  warranties  relied  upon  were 
made,  an  agreement  to  purchase  was  arrived  at,  and,  some  weeks 
later,  the  engine  in  controversy  was  delivered  to  the  defendant. 
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The  defendant  further  testified  that  nothing  was  said  as  to 
whether  plaintiff  was  representing  himself  or  the  machine  com 
pany ;  that  he  knew  nothing  of  the  alleged  agency;  that  he  dealt 
with  plaintiff  as  the  owner  and  seller  of  the  engine ;  and  that  he 
executed  the  note  to  him,  about  three  weeks  later,  for  the  differ- 
ence between  the  exchange  value  of  the  old  engine  and  the  price 
of  the  one  purchased.  On  the  other  hand,  plaintiff  testified  that 
he  sold  gasoline  engines  for  the  Lennox  Machine  Company  upon 
a  commission;  that,  in  making  the  sale  to  the  defendant,  he 
acted  as  its  agent  only;  that  this  fact  was  fully  known  to  the 
defendant;  and  that,  during  the  conversation  at  the  farm,  the 
defendant  requested  a  loan  of  the  amount  necessary  to  con- 
summate the  purchase;  and  that  the  note  was  executed  to  the 
plaintiff  for  that  purpose,  and  not  in  part  pa3anent  of  the  pur- 
chase price  of  the  engine. 

It  is  manifest  from  the  foregoing  statement  that  the  ques- 
tion whether  the  plaintiff  acted. in  his  individual  capacity  or 
as  the  representative  of  the  machine  company,  in  making  the 
sale,  was  a  disputed  question  of  fact,  to  be  decided  by  the  jury. 
Dickinson  County  v.  Mississippi  Valley  Ins.  Co,,  41  Iowa  286; 
Sandusky  M.  &  A.  Works  v.  Hooks,  83  Iowa  ^305.  The  court 
submitted  plaintiff's  theory  of  the  evidence  to  the  jury,  both 
upon  its  own  motion  and  in  the  form  of  requested  instructions. 
The  exceptions  preserved  by  counsel  to  the  court's  instructions 
relate  principally  to  the  question  of  agency,  and  are  based  upon 
the  thought  that  the  evidence  w^as  insufiicient  to  carry  this  issue 
to  the  jury.  The  court,  at  the  request  of  plaintiff,  instructed  the 
jury  as  follows: 

**A.  If  the  plaintiff  was  the  agent  of  the  company  from 
whom  the  defendant  received  the  engine  in  question,  and  had 
no  title  to  the  engine  for  which  the  defendant  exchanged  his  old 
engine,  then  you  are  instructed  that  the  plaintiff  cannot  be  held 
liable  on  a  warranty  made  by  said  machine  company,  if  one  was 
made,  but  that  the  remedy  of  the  defendant,  if  one  he  has,  is 
against  the  said  machine  company,  and  not  against  the  plaintiff. 

**B.  If  you  find  from  the  evidence  that  the  defendant  ex- 
changed his  old  engine  for  a  new  one,  and  that  such  exchange 
was  between  the  said  defendant  and  the  said  Lennox  Machine 
Company  direct,  then  the  fact,  if  it  be  a  fact,  that  the  engine 
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was  not  what  the  defendant  bargained  for  would  not  defeat  the 
plaintiff,  if  you  find  from  the  evidence  that  the  plaintiff  loaned 
the  money  evidenced  by  the  note  to  the  defendant,  or  advanced 
the  said  money  to  the  Lennox  Machine  Company  at  the  def  end- 
ant 's  request/' 

The  issue  was,  as  above  shown,  submitted  to  the  jury  by 
instructions  favorable  to  the  plaintiff.  Th^  finding  of  the  jury 
is  upon  disputed  facts,  and  binding  upon  this  court. 

It  is  further  contended,  however,  by  counsel  for  appellant 
that  the  defendant  was  estopped,  by  reason  of  the  matters 
previously  recited  herein,  from  alleging  a  breach  of  warranty 
2.  Sales:  war-        or  from  claiming  damages  of  the  plaintiff  on 

ranty :    effect  of  i  i*        mi  •  •  •  i  i 

affirmance  after    accouut  thereof.     This  contcutiou  IS  Untenable. 

ranty.  °  ^^^  The  defendant  had  a  right  to  retain  the  engine 
and  sue  for  damages.  Bedhead  Bros,  v,  Wyoming  C.  Inv,  Co,, 
126  Iowa  410 ;  Davidson  Bros.  Co.  v.  Smith,  143  Iowa  124 ;  Bice 
V.  Friend  Bros.  Co.,  179  Iowa  355. 

III.  It  is  further  argued  by  counsel  that  there  is  nothing 
in  the  record  showing  a  proper  measure  of  damages  for  the 
alleged  breach  of  warranty.  The  evidence  shows  that  the  engine 
3  Sales-  war-        ^^^    defective,    and    possessed    of    insufficient 

t^n*^n^?e^dam^  powcr  to  Operate  the  feed  grinder.     The  price 

ages  for  breach,  ^f  ^^e  engine  was  $210.  This  fact  throws  light 
upon  its  value  at  that  time.  Clements  v.  Burlington,  C.  B,  & 
N,  B.  Co,,  74  Iowa  442;  Kinkead  v.  McCormack  Harv,  Mach, 
Co.,  106  Iowa  222.  The  note  was  for  $113.40,  and  defendant 
testified  that  the  engine  was  not  worth  to  exceed  $35.  No  testi- 
mony was  introduced  for  the  purpose  of  showing  the  value  of 
the  old  engine  traded  to  plaintiff  and  shipped  to  the  Lennox 
Machine  Company  in  part  payment  of  the  purchase  price,  but, 
as  indicated,  there  was  sufficient  in  the  record  for  the  jury  to 
ascertain  with  reasonable  certainty  the  fair  market  value  of  the 
engine  in  controversy. 

Other  matters  are  argued  by  counsel,  but  they  do  not  merit 
special  consideration.  We  are  convinced,  upon  the  whole  record, 
that  plaintiff  had  a  fair  trial,  and  that  the  court  committed  no 
reversible  error.    The  judgment  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 
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James  G.  Miller,  Appellee,  v.  Robt.  P.  J.  Gemricher,  Appellant. 

MAUCIOUS  PBOSECUTION:  Probable  Cause  per  se.  Evidence  held 
to  conclusively  show  the  existence  of  probable  cause  on  the  part  of 
a  prosecutor  in  causing  an  arrest  for  willful  trespass  on  property 
held  by  cotenants. 

Stevens  and  Faville,  JJ.,  dissent. 

Appeal  from  Polk  District  Court. — Tiios.  J.  Guthrie,  Judge. 

June  25,  1921. 

Damage  action  for  malicious  prosecution.  Verdict  for  plain- 
tiff.   Facts  appear  in  the  opinion. — Reversed. 

E.  S.  ScMietz  and  Miller,  Parker,  Riley  d-  Steuxirt,  for  ap- 
pellant. 

McHenry  rf*  Bowers,  for  appellee. 

Per  Curiam. — This  action  is  brought  by  appellee,  to  re- 
cover damages  for  malicious  prosecution,  growing  out  of  the 
arrest  of  appellee,  caused  by  appellant's  charging  him  with  will- 
ful and  malicious  trespass  upon  a  lot  in  Polk  City,  Iowa,  in 
which  appellant  o^vned  an  undivided  two-thirds  interest,  and 
one  Stephen  Wacker  owned  the  other  one  third,  through  con- 
veyance from  the  mother  of  Gemricher ;  Peter  Gemricher,  father 
of  appellant,  having  died  and  left  the  property  to  his  wife  and 
son. 

On  March  7,  1918,  Gemricher  filed  an  information  with  a 
justice  of  the  peace  at  Polk  City,  Iowa,  accusing  appellant  of  the 
crime  of  trespassing  upon  said  Lot  9.  A  warrant  was  issued 
under  the  information,  and  appellee  was  arrested  and  taken  be- 
fore a  justice  of  the  peace,  where  he  gave  bonds  for  his  appear- 
ance at  a  preliminary  hearing  had  within  a  few  days,  when 
appellee  waived  examination  and  was  bound  over  to  the  grand 
jury,  which  subsequently  ignored  the  complaint. 
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Appellee  alleges  that  the  charge  of  malicious  trespass  was 
made  by  defendant  without  probable  cause,  for  the  purpose  of 
humiliating  and  embarrassing  him  and  causing  him  expense  land 
trouble;  that  appellee  was  put  to  expense^  and  sustained  dam- 
age to  his.reputation  and  business,  and  suffered  humiliation  and 
embarrassment  on  account  of  said  arrest,  and  sustained  actual 
damages  in  the  sum  of  $1,500 ;  that  the  filing  of  said  information 
and  the  prosecution  of  the  plaintiff  thereunder  were  done  with 
malice.  In  addition  to  actual  damages,  appellee  demanded  ex- 
emplary damages  in  the  amount  of  $500. 

Defendant  admits  that  he  signed  and  filed  in  justice  court 
the  information  accusing  the  plaintiff  of  the  crime  of  trespass; 
that  the  warrant  was  issued  under  which  appellee  was  arrested ; 
that  preliminary  examination  was  waived;  and  that  appellee 
was  bound  over  to  the  grand  jurj',  and  furnished  bond  for  his 
appearance.  Defendant  denies  that  the  charge  was  made  with- 
out probable  cause  and  maliciously ;  denies  that  information  was 
filed  for  the  purpose  of  embarrassing  or  humiliating  the  plain- 
tiff; alleges  that  appellee  was,  at  the  time  the  information  was 
filed,  and  still  is,  a  trespasser  upon  said  Lot  9,  an  undivided 
two  thirds  of  which  is  owned  by  appellant,  and  that  appellee  was 
not  authorized  by  defendant  to  enter  upon  said  premises;  and 
avers  that  information  was  filed  after  appellee  had  been  notified 
of  the  rights  and  interest  of  appellant  in  the  lot,  dnd  after  ap- 
pellee had  persisted  and  continued  to  trespass  upon  said  prop- 
erty, and  that  said  information  was  filed  upon  advice  of  counsel. 

At  the  close  of  all  the  evidence,  appellant  moved  the  court 
to  direct  a  verdict  in  his  favor,  upon  the  grounds : 

/*(1)  That  plaintiff  had  not  shown  that  the  filing  of  the 
information  and  the  arrest  of  which  he  complained,  were  with- 
out probable  cause. 

*'(2)  That  the  evidence  affirmatively  shows  the  existence 
of  probable  cause. 

**(3)  That  the  evidence  fails  to  show  that  the  filing  of 
said  information  and  arrest  was  malicious. 

*'  (4)  That  the  evidence  affirmatively  shows  that  the  prose- 
cution was  not  malicious;  that  it  was  privileged,  in  that  it  re- 
sulted from  and  was  based  upon  the  advice  of  counsel. 

**(5)     That  the  pretended  lease  under  which  the  plaintiff 

Vol.  191  Ia.— 63 
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claims  to  have  taken  possession  and  occupied  the  premises  in 
question  is  void,  in  that  it  purports  to  demise  to  the  plaintiff 
the  exclusive  use  of  a  certain  portion  of  the  lot  in  question; 
whereas  the  lessor  in  said  pretended  lease,  Stephen  Wacker,  had 
no  power  to  make  such  grant,  and  the  attempt  at  grating  the 
same  by  writing  or  verbal  lease  is  wholly  void. 

'*  (6)  That  the  evidence  aflSrmatively  shows  that  the  plain- 
tiff was  a  trespasser  upon  said  premises  at  the  time  of  the  filing 
of  such  information  and  at  the  time  of  his  arrest.'' 

The  motion  was  overruled,  and  the  case  submitted  to  the 
jury.  Proper  exceptions  were  taken.  Verdict  was  returned  in 
favor  of  appellee  in  the  sum  of  $750,  and  judgment  entered 
thereon.  Appellant  moved  to  set  aside  the  judgment  and  ver- 
dict, and  for  a  new  trial,  based  upon  several  grounds.  The  court 
sustained  appellant's  motion  to  set  aside  the  verdict  and  for  a 
new  trial,  unless  appellee  should  file  remittitur  for  an  amount 
above  $350, — ^to  which  appellee  excepted.  Thereafter,  appellee 
filed  his  remittitur  in  an  amount  in  excess  of  $350,  for  which 
amount  judgment  stands  against  the  defendant. 

It  appears  without  conflict  in  the  evidence  that,  at  and 
prior  to  the  time  of  the  alleged  trespass  by  appellee,  the  appel- 
lant was  and  still  is  the  owner  of  an  undivided  two  thirds  of 
said  Lot  9  in  Block  7  in  the  town  of  Polk  City,  and  that,  at  the 
same  time,  Stephen  Wacker,  half  brother  of  appellant,  was  the 
o^vner  of  an  undivided  one-third  interest  in  said  lot,  which  had 
been  conveyed  to  him,  prior  to  the  alleged  trespass,  by  Anna 
Gemricher,  mother  of  said  Wacker  and  of  appellant.  About 
February  28, 1918,  appellee  moved  onto  this  lot  a  chicken  house, 
and  dug  and  leveled  off  the  ground  on  which  the  chicken  house 
was  located,  and  put  some  blocks  under  the  building.  He 
claimed  to  have  been  acting  under  a  verbal  lease  with  Stephen 
Wacker.  On  March  2d,  Gemricher  had  a  conversation  with 
Miller  (appellee),  in  which  he  informed  Miller  that  he  was  the 
O'v^Tier  of  an  undivided  two-thirds  interest  in  the  lot,  and  told 
Miller  that  he  did  not  want  him  to  occupy  the  property,  and 
informed  him  that,  if  he  would  look  the  matter  up,  he  would 
find  that  he  had  rights  there.  Miller  does  not  and  never  has 
questioned  Gemricher 's  title.  Instead  of  following  Gemricher 's 
request  to  investigate  his  (Gemricher's)  title,  Miller  continued 
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to*  occupy  the  lot  with  his  chicken  house,  and  obtained  from 
Wacker,  on  March  4,  1918,  a  written  lease,  wherein  Wacker, 
without  any  reference  to  defendant's  title  and  interest  in  said 
lot,  pretended  to  lease  the  whole  lot  to  plaintiff ;  and  the  plaintiff 
proceeded  and  continued  to  trespass  on  the  premises  by  digging 
post  holes  and  setting  posts,  and  built  a  fence  on  said  lot,  and 
put  his  chickens  on  the  lot.  About  March  4th  or  5th,  Gem- 
richer  consulted  B.  S.  Schuetz,  a  lawyer  of  Des  Moines,  or  ex- 
perience and  good  standing,  and  laid  the  situation  in  respect  to 
plaintiff's  conduct  in  occupying  the  lot  fully  before  Mr.  Schuetz, 
and  was  advised  by  Mr.  Schuetz  to  confer  with  Miller  again 
and  make  another  request  of  him  to  cease  to  trespass  on  the  lot, 
and  to  give  him  an  opportunity  to  remove  his  buildings  and 
property  from  the  lot  and  cease  trespassing  thereon,  and,  in  the 
event  that  Miller  did  not  cease  to  trespass  on  the  lot,  then  to  go 
before  a  magistrate  and  sign  and  make  an  oath  to  a  written  in- 
formation which  Mr.  Schuetz  prepared  and  furnished  to  him, 
and  file  said  information  with  the  magistrate,  charging  the  plain- 
tiff with  willful  trespass.  After  being  so  advised,  Gemricher 
returned  to  Polk  City,  bearing  with  him  said  information,  un- 
signed and  unsworn  to ;  and,  on  the  5th  or  6th  of  March,  Gem- 
richer  sought  Miller  and  had  a  second  conversation  with  him, 
in  which  Gemricher  again  told  Miller  that  he  was  a  part  owner 
of  the  lot,  and  insisted  that  Miller  remove  therefrom.  Miller 
made  no  move  to  get  off,  but  made  further  improvements  upon 
the  lot.  The  evidence  does  not  disclose  feeling  or  anger  in  this 
conversation  on  the  part  of  Gemricher.  In  this  conversation, 
Miller  charged  Gemricher  with  ''having  it  in  for  him,"  and 
complained  that  Gemricher  had  testified  against  him  in  a  law- 
suit in  which  Miller  was  a  party,  some  time  before.  Miller  ad- 
mits that  he  was  **sore"  at  Gemricher  on  account  of  the  testi- 
mony he  had  given  at  the  trial  between  Miller  and  oAe  McClel- 
lan.  Following  the  second  conversation,  on  the  6th  of  March, 
and  upon  appellee's  continuing  to  trespass  on  the  lot,  on  March 
7th  the  information  prepared  by  Mr.  Schuetz  was  signed  and 
sworn  to  and  filed  by  Gemricher,  and  the  arrest  of  Miller  oc- 
curred on  the  same  day. 

The  instructions  of  the  court  are  not  attacked,  except  as 
an  assignment  lodged  against  Instruction  4  embodies  the  same 
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thought  as  the  assignment  of  error  in  overruling  the  motion  to 
direct  a  verdict. 

The  major  question  presented  in  the  motion  to  direct  a  ver- 
dict and  the  motion  to  set  aside  the  verdict  is  whether  the  record 
discloses  positively  and  without  dispute  the  existence  of  prob- 
able cause  for  the  act  of  Gemricher  (appellant)  in  filing  the 
information  charging  Miller  with  willful  trespass,  and  causing 
his  arrest. 

It  is  the  law,  undoubtedly,  that  the  lease  executed  by 
Wacker  to  Miller  invested  Miller  with  no  legal  right  upon  the 
lot,  as  against  Gemricher,  who,  it  is  admitted,  owned  a  two- 
thirds  interest  in  the  lot;  and  Gemricher  was  not  required  to 
recognize  such  lease  as  giving  to  Miller  any  right  whatsoever 
upon  the  lot  (38  Cyc.  101,  104,  108;  Blackledge  v.  Davis,  129 
Iowa  591) ;  and  likewise,  Miller  acquired  no  rights  under  the 
alleged  oral  lease  with  Wacker,  as  against  Gemricher. 

It  appears  from  the  evidence,  without  conflict,  that  Gem- 
richer told  Miller,  on  M-arch  2d,  of  his  interest  in  the  lot,  and 
that,  notwithstanding  such  notice,  two  days  thereafter,  on  March 
4th,  Miller  obtained  a  written  lease  from  Wacker.  Of  course, 
Miller  had  constructive  notice  all  the  time,  from  the  records  of 
Polk  County,  that  Gemricher  owned  two  thirds  of  the  lot.  In 
addition  to  such  constructive  notice,  Miller  had  actual  notice 
and  knowledge,  given  to  him  in  two  conversations  with  Gem- 
richer before  the  execution  of  the  written  lease,  of  Gemricher 's 
ownership  in  the  lot.  In  the  conversation  of  March  2d,  Miller 
was  expressly  informed  by  Gemricher  of  Gemricher 's  title  and 
interest  in  the  lot,  and  of  his  objections  to  Miller's  occupancy 
of  the  lot.  Miller  admits  that,  after  knowing  of  (Jemricher's 
ownership  in  the  lot,  and  of  Gemricher 's  expressed  desire  for 
him  to  cease  trespassing  on  the  lot,  he  continued  his  occupancy, 
digging  aild  building  on  the  lot.    Miller  himself  testifies : 

**This  chicken  house  *  *  •  i  moved  it  onto  this  lot  en 
the  28th  day  of  February,  1918.  •  *  •  i  took  a  spade  and 
leveled  off  the  ground  and  put  some  blocks  under  the  building. 
On  Monday,  March  4th,  I  built  a  fence  out  of  boards,  inclosing 
a  space  about  6  by  12  or  14  feet,  and  I  put  my  chickens  in  there, 
the  evening  of  March  4th.  On  the  evening  of  the  2d  of  March, 
I  had  a  conversation  with  Mr.  Gemricher  about  the  matter,  and 
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I  understood  perfectly  well  that  he  was  claiming  to  have  owner- 
ship and  property  rights  in  the  ground.  I  had  not  consulted 
him  nor  obtained  his  consent  to  move  that  building  on  there, 
nor  to  occupy  the  ground.  In  the  conversation  with  Mr.  Gem- 
richer  which  took  place  on  the  2d  of  March,  he  asked  me  to  move 
off.  •  *  •  He  did  not  get  mad  about  it,  or  say  he  was  mad 
or  anything  of  that  kind.  He  didn't  make  any  threats.  He 
simply  informed  me  that  he  had  rights  there,  and  he  did  not 
want  me  to  occupy  that  property.  I  talked  with  Gemricher 
again  about  the  same  subject  probably  Wednesday,  the  day  be- 
fore he  had  me  arrested.  In  the  meantime,  between  the  first  and 
second  conversations  I  had  with  Mr.  Gemricher,  I  went  ahead 
and  built  this  corral  and  put  my  chickens  in  it.  That  was*  on 
the  4th  day  of  March.  Mr.  Gemricher,  in  the  conversation  we 
had  on  the  5th  or  6th  of  March,  agaiii  insisted  that  he  was  part 
owner  of  the  ground;  and  from  my  general  knowledge  I  knew 
that  he  was  an  heir  of  a  part  of  the  Peter  Gemricher  estate.  In 
this  conversation,  Mr.  Gtemricher  was  still  insisting  that  I  had 
to  get  off  the  lot.  I  understood  that  clearly.  I  made  no  move 
to  get  off.  I  built  the  wire  corral  on  the  6th  day  of  July.  That 
was  after  I  started  this  suit.  As  near  as  I  can  remember,  the 
last  conversation  I  had  with  Gemricher  before  the  information 
was  filed  was  on  the  5th  or  6th  of  March,  and  at  that  time  I  was 
going  ahead  and  building  my  corral,  and  fenced  in  enough  to 
give  my  chickens  some  place  to  run." 

According  to  his  own  testimony,  Miller  was  a  willful  tres- 
passer when  the  information  was  filed.  Miller  was  a  trespasser 
when  he  first  went  upon  the  premises  in  February,  but  perhaps 
then  he  was  not  a  willful  trespasser.  He  claims  to  have  first 
gone  onto  the  premises  under  a  verbal  lease  with  Wacker.  But 
soon  thereafter,  he  had  a  conversation  with  Gemricher,  and  was 
informed  that  Gemricher  claimed  an  interest  in  the  lot ;  and  in 
another  conversation,  Gemricher  infoimed  him  specifically  that 
he  was  the  owner  of  a  two-thirds  interest  in  the  lot,  and  that  he 
wanted  him  to  vacate  the  lot.  So  that,  under  this  situation,  it 
would  seem  that  Miller,  in  continuing  to  trespass  on  the  prem- 
ises, and  refusing  to  go  off,  after  full  knowledge  of  Gemricher 's 
two-thirds  ownership  in  the  lot,  and  that  Gemricher  wanted  him 
to  vacate  the  lot,  became,  and  was  at  the  time  of  the  filing  of 
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the  iuformation  on  March  7th,  a  willful  trespasser  upon  the  lot 
in  question.  It  occurs  to  us  that  Miller's  act  in  persistently 
continuing  to  occupy  the  lot  and  to  dig  in  the  ground  and  make 
improvements  thereon,  after  he  had  notice  and  actual  knowl- 
edge, repeatedly,  of  Gemricher's  ownership  in  the  lot  and  €tem- 
richer's  desire  for  him  to  cease  to  trespass  thereon,  would  make 
out  willful  trespass. 

If  the  record  in  this  case  clearly  shows,  and  without  ap- 
preciable dispute  (and  we  think  it  does),  that  Miller  was  a  will- 
ful trespasser,  as  defined  by  Code  Section  4829,  upon  the  lot, 
then  it  follows  that  the  filing  of  the  information  by  Gemricher 
was  not  without  probable  cause,  but,  iti  fact,  was  with  probable 
cause. 

We  have  carefully  examined  the  record,  and  we  come  to 
the  conclusion  that  the  evidence  fails  to  show  that  the  filing  of 
the  information  and  the  causing  of  the  arrest  of  plaintiff  were 
without  probable  cause;  but  that  it  appears  from  the  evidence 
without  dispute  and  conclusively  and,  therefore,  as  a  matter  of 
law,  that  the  prosecution  of  plaintiff  by  defendant  was  with 
probable  cause. 

We  need  not  proceed  further.  The  motion  to  direct  verdict 
should  have  been  sustained,  and  overruling  it  was  error.  On 
account  of  such  error,  the  case  is  reversed. — Reversed, 

Evans,  C.  J.,  Weaver,  Preston,  Arthur,  and  De  Graff, 
JJ.,  concur. 

Stevens  and  Faville,  JJ.,  dissent. 


Thomas  Murray,  Appellant,  v.  Ed  Keenan,  Appellee. 

BBOKEBS:    When  Commission  Earned.    A  broker  who  contracts  to  pro- 

1  duce  a  purchaser  of  a  farm  at  ''$135  an  acre,"  earns  his  commis- 
sion only  when  he  produces  a  purchaser  who  is  ready,  able,  and 
willing  to  pay  $135  per  acre  in  cash. 

BROKERS:     "Procuring  Cause"  of  Sale.     A  broker  who  produces  a 

2  prospective  purchaser,  and,  after  the  failure  of  negotiations,  ceases 
all  effort  to  effect  the  closing  of  a  deal,  may  not  be  said  to  be  the 
''procuring  cause"  of  a  sale  some  months  later,  to  the  former 
prospective  purchaser  and  another  person  with  whom  the  broker  had 
never  had  any  communication. 
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Appeal  from  Palo  Alto  Dktrict  Court. — James  DeLand,  Judge. 

June  25,  1921. 

Action  to  recover  commiBsion  for  finding  a  purchaser  for 
defendant's  farm.  Under  direction  of  the  court,  a  verdict  was 
returned  for  defendant.    Plaintiff  appeals. — Affirmed. 

McCarty  &  McCarty,  for  appellant. 

Davidson  &  Burt  and  E.  A.  <&  W,  H,  Morlvng,  for  appellee. 

Arthur,  J. — Defendant  was  the  owner  of  120  acres  of  land 
in  Palo  Alto  County,  and  was  living  in  Emmetsburg.  Plaintiff 
ran  a  peanut,  popcorn,  and  soft  drink  stand  in  Emmetsburg. 

The  last  of  July  or  first  of  August,  1917,  plain- 
'  commission  tiff  and  defendant  met,  and  plaintiff  asked  de- 

fendant  if  he  wanted  to  sell  his  farm.  Defend- 
ant said  he  did.  Plaintiff  offered  to  find  a  purchaser  for  de- 
fendant, and  defendant  told  him  he  might  bring  him  a  pur- 
chaser at  $135  an  acre,  and  that  he  would  pay  him  $5.00  an  acre 
for  such  service.  The  next  day,  plaintiff  found  one  Pete  Daley, 
and  brought  him  to  the  defendant  as  a  purchaser  for  defend- 
ant's land.  Defendant  stated  no  terms  to  plaintiff,  except  the 
price  of  $135  an  acre,  and  plaintiff  did  not  inquire  as  to  terms, 
further  than  the  price  per  acre. 

It  is  undisputed  that  plaintiff  brought  Pete  Daley,  and 
that  Keenan  and  Daley  talked  about  the  transaction,  aside  from 
plaintiff ;  and  that  the  last  talk  plaintiff  had  with  either  Keenan 
or  Daley  was  two  or  three  days  after  the  3d  of  August,  1917 ; 
and  that  plaintiff  made  no  effort  afterwards  to  bring  the  parties 
together  for  further  negotiations;  and  Daley,  individually,  did 
not  buy  the  land.  It  does  appear,  however,  that,  on  the  25th 
of  November,  1917,  more  than  three  months  later,  Daley  and 
Coonan  purchased  the  land  on  easy  terms,  a  small  payment 
down  and  another  payment  on  March  1,  1918,  with  a  mortgage 
back  for  the  balance.  Plaintiff  admits  that  he  never  had  any 
talk  with  Daley,  while  this  deal  was  pending,  to  the  effect  that 
Daley  would  pay  all  cash,  or  on  what  terms  he  would  purchase. 

Plaintiff  claims  that,  as  a  result  of  having  brought  Daley 


1000  Murray  v.  Keenan.  [191  Iowa 

and  Keenan  together,  Keenan  did,  in  fact,  sell  his  farm  to  Daley, 
the  purchaser  procured  by  plaintiff,  at  the  price  of  $135  per 
acre,  the  plaintiflf  thereby  performing  his  part  of  the  contract ; 
but  that  the  defendant  refused  to  pay  the  commission.  Plaintiff 
further  alleged  that  the  defendant  ratified  and  confirmed  the 
agreement  previously  made,  that  he  would  pay  the  $5.00  per  acre 
for  finding  a  purchaser  at  $135  per  acre.  Plaintiflf  further 
claims  that  he  was  the  procuring  cause  of  the  sale  that  was  made 
to  Daley  and  Coonan.  It  clearly  appears  from  the  record  that 
there  was  a  failure  of  the  parties  to  reach  an  agreement  when 
negotiations  were  on  in  the  latter  part  of  July  or  the  first  days 
of  August,  although  just  why  they  failed  to  reach  an  agreement 
does  not  appear.  Plaintiflf 's  action  is  based  on  his  services  in 
bringing  to  the  defendant  a  purchaser;  and  he  claims  that  he 
had  established  his  right  to  the  commission  because,  in  the  early 
transaction  in  July  and  August,  he  had  brought  the  parties  to- 
gether, and,  as  he  claimed,  Daley  was  willing  to  buy,  and  Keenan 
was  willing  to  sell,  and  Daley  was  not  only  willing,  but  was  able 
and  ready,  to  buy  defendant's  land.  Plaintiflf  did  not  claim  to 
know  on  what  terms  Keenan  was  willing  to  sell  or  Daley  was 
willing  to  buy.  In  the  absence  of  the  statement  of  any  terms, 
it  is  the  position  of  the  defendant  that  the  only  questions  were 
whether  the  plaintiflf,  in  the  negotiations  that  took  place  in  July 
and  August,  procured  Daley  as  a  purchaser,  and  whether  Daley 
was  ready,  willing,  and  able  to  buy  for  cash.  We  think  those 
were  the  issues  presented  in  the  lower  court.  If  plaintiflf  was 
entitled  to  recover,  it  was  for  his  services  in  bringing  Daley  to 
Keenan  in  July  and  August  as  a  purchaser,  if  Daley  was  then 
and  there  willing,  ready,  and  able  to  buy  the  farm,  and  not  for 
producing  Daley  and  Coonan  as  purchasers  in  the  sale  that 
was  made  on  November  25th  to  Daley  and  Coonan.  Plaintiflf 
never  talked  with  Coonan  about  the  transaction.  After  the 
negotiations  in  July  and  August  came  to  naught,  Daley  and 
Coonan  formed  a  partnership,  and  as  such  partnership,  on 
November  25th,  purchased  the  land.  It  is  clear  that  the  plain- 
tiflf was  not  the  procuring  cause  of  that  sale,  and  not  entitled 
to  recover  on  that  account.  Prtisiner  v.  Hoi sb erg,  159  Iowa  45. 
Plaintiflf  makes  some  claim  for  commission  by  reason  of  a 
completed  sale  to  Daley;  but  the  proof  shows  a  sale  to  Coonan 
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and  Daley.  Plaintiflf  did  not  declare,  in  his  petition,  for  serv- 
ices on  a  sale  to  Coonan  and  Daley,  but  only  to  Daley.  Murray 
brought  Keenan  and  Daley  together,  brought  them  into  com- 
munication, but  did  not  briug  their  minds  together  in  an  agree- 
ment.  No  agreement  was  reached,  and  the  deal  fell  through. 
Evidently,  the  case  was  brought  upon  the  theory  that  plaintiff 
had  produced  Daley  as  a  purchaser  ready,  willing,  and  able  to 
buy  for  cash,  because  no  terms  were  specified  in  plaintiff's  em- 
ployment. If  the  plaintiff  succeeded  in  making  a  prima-facie 
case  to  show  that  Daley  was  ready,  willing,  and  able  to  pay 
cash  at  the  time  of  the  negotiations  in  July  and  August,  then 
he  was  entitled  to  have  his  case  go  to  the  jury  on  that  theory; 
otherwise,  he  was  not.  As  we  gather  it,  that  was  the  position 
assumed  by  counsel  on  both  sides  in  the  lower  court  when  the 
motion  to  direct  a  verdict  was  submitted  and  sustained. 

Counsel  for  plaintiff  contends  that  there  was  a  conflict  in 
the  evidence  as  to  whether  Daley  was  the  sole  purchaser,  or 
whether  the  sale  was  made  to  Daley  and  Coonan.  The  record 
does  not  bear  him  out  in  such  contention.  It  appears  without 
dispute  that  the  land  was  not  purchased  by  Daley,  but  was  pur- 
chased by  Coonan  and  Daley. 

The  question,  then,  before  us  is,  Did  the  court  err  in  hold- 
ing, as  a  matter  of  law,  that  the  plaintiff  had  not  made  out 
a  prima-facie  case,  a  showing  that  he  had  produced  a  purchaser 
for  defendant's  farm  in  the  person  of  Daley,  who  was  willing, 
ready,  and  able  to  buy  defendant's  farm?  It  is  clear  that  Daley 
was  willing  to  buy  the  land;  that  he  desired  to  make  the  pur- 
chase. Was  he  able  to  buy  the  land?  In  this  case,  where  no 
terms  are  mentioned,  it  is  evident — in  fact,  it  is  conceded — 
that  to  be  able  meant  ' '  able  to  buy  by  paying  the  purchase  price 
all  in  cash."  As  no  deal  was  made  as  to  terms,  the  burden 
rested  on  plaintiff  to  show  that  Daley  was  (1)  able  to  pay  all 
cash;  (2)  that  he  expressed  a  willingness  to  pay  cash;  and  (3), 
that  he  showed  himself  actually  ready  to  pay  cash,  by  showing 
that  he  had  the  present  ability  to  do  so.  In  his  argument,  coun- 
sel for  plaintiff  asserts  that  Daley  ** offered"  to  pay  cash.  The 
record  does  not  justify  such  statement.  The  record  does  not 
disclose  that  Daley  ever  offered  to  pay  all  cash,  or  any  part  of 
the  purchase  in  cash,  or  ever  offered  to  buy  on  any  kind  of 
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terms.  There  is  no  evidence  that  he  had  the  cash  available  any- 
where. Giving  to  the  testimony  all  the  weight  that  could  be 
claimed  for  it,  it  merely  discloses  that  probably,  had  Daley  been 
willing  to  *'put  up  collateral"  or  **put  up  a  land  contract,"  he 
might  have  borrowed  the  money  at  the  banks,  $6,000  at  each  of 
the  three  banks  in  Emmetsburg.  A  retired  banker,  M.  L. 
Brown,  said  he  would  have  loaned  him  $16,000.  There  is  no  evi- 
dence that  Daley  was  willing  or  ready  to  borrow  money  for  the 
purpose  of  buying  the  land.  Neither  Daley  nor  the  agent,  Mur- 
ray, communicated  to  the  defendant  that  Daley  had  the  cash 
to  buy  the  land,  or  cash  to  pay  any  part  of  the  purchase  price, 
or  that  he  had  resources  for  borrowing,  or  that  there  was  any 
place  where  he  could  borrow  the  money,  or  that  he  had  any 
notion  of  borrowing  the  money  if  he  could.  The  court  could 
only  conclude  that  Daley  did  not  have  the  cash  to  buy  the  farm, 
and  was  not  willing  to  raise  the  cash,  if  he  had  that  ability.  If 
it  should  be  conceded  that  there  was  evidence  to  take  the  case  to 
the  jury  on  the  question  of  Daley's  ability  to  purchase  the  land, 
there  is  an  utter  lack  of  evidence  that  Daley  was  either  ready 
or  willing  to  purchase  the  land  for  cash.  There  really  was  no 
effort  made  to  prove  that  Daley  had  the  cash  to  meet  the  pay- 
ments for  the  land.  There  was  no  offer  to  prove  that  Daley  was 
ready  to  go  out  into  the  market,  conceding  his  ability,  and  pledge 
his  credit  and  his  property  for  money  with  which  to  buy  the 
land. 

We  think  it  is  clear  that  the  evidence  does  not  show  that 
plaintiff  was  the  procuring  cause  of  the  sale  to  Coonan  and 
Daley.    Counsel  for  plaintiff  cites  the  case  of  Prusmer  v.  Hols- 

herg,  159  Iowa  45,  in  support  of  his  position 
*  cifring^ciuse'^**     that  it  was  through  the  effort  of  plaintiff  that 

the  sale  was  finally  made  to  Coonan  and  Daley, 
and  that,  therefore,  plaintiff  is  entitled  to  a  commission.  In 
that  case,  the  defendant  was  the  owner  of  a  stock  of  goods  which 
he  desired  to  sell,  and  requested  the  plaintiff  to  find  him  a  pur- 
chaser, agreeing  to  pay  a  reasonable  compensation  for  the  serv- 
ice. The  plaintiff  states  that  he  did,  in  fact,  produce  a  pur- 
chaser to  whom  the  sale  was  made,  and  that  he  was*  thereby 
entitled  to  his  commission.  It  appears  that  the  prospective  pur- 
chaser was  one  John  Cohen,  and  that  a  subsequent  sale  was 
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made  to  John  Cohen  and  J.  H.  Cohen,  the  latter  being  the 
brother  of  the  prospective  purchaser.  It  is  to  be  noted,  how- 
ever, in  connection  with  the  negotiations  between  the  plaintiff 
and  defendant,  that  defendant  was  informed  that  John  Cohen 
was  not  able  to  purchase  the  stock,  but  that  he  expected  to  se- 
cure the  assistance  of  his  wealthy  brother,  Joseph. 

It  is,  therefore,  clearly  apparent  that  the  inability  of  the 
prospective  purchaser  to  buy  was  clearly  made  known  by  the 
plaintiff  to  the  defendant,  and  the  fact  that  he  would  be  assisted 
by  his  brother  was  a  part  of  the  negotiations  in  which  the  broker 
participated.    In  discussing  this  matter,  we  said : 

**  Appellant  insists,  as  a  proposition  of  law,  that,  where 
the  purchaser  produced  by  an  agent  or  broker  is  not  able,  ready, 
and  wiUing  to  buy  the  property,  and  thereafter  a  partnership 
is  formed  between  such  customer  and  another  person,  to  which 
a  sale  is  subsequently  made  without  the  intervention  of  such 
agent  or  broker,  no  right  to  a  commission  is  thereby  created. 
The  proposition  as  thus  stated  may  be  admitted,  but  the  case  at 
bar  does  not  fall  within  the  rule.  It  is  the  theory  of  plain- 
tiff's case,  and  there  is  evidence  to  the  effect,  that,  when  the 
name  of  John  Cohen,  as  a  prospective  purchaser,  was  discussed 
between  the  parties,  his  inability  to  pay  the  entire  purchase 
price  was  practically  conceded,  and  that,  upon  plaintiff's  state- 
ment that  Cohen's  brother  was  rich,  and  would  doubtless  assist 
him  in  the  matter,  defendant  told  him  to  go  ahead.  He  did  so, 
and  the  negotiations  so  begun  resulted  in  the  sale.  The  author- 
ity given  plaintiff  to  go  ahead  with  the  effort  to  sell  to  Cohen 
contemplated  his  personal  inability  to  pay  the  entire  price,  and 
his  procurement  of  assistance  from  his  brother.  Defendant 
himself  testifies  that,  when  J.  H.  Cohen  came  to  him  with  John, 
and  proposed  to  join  in  the  purchase,  he  (J.  H.  Cohen)  said: 
*I  like  to  help  out  a  little,  my  brother.'  This  is  not  a  case 
where  a  purchaser  produced  by  an  agent  proves  unable  to  buy 
on  the  terms  proposed,  and  thereafter,  without  the  intervention 
of  the  agent,  a  sale  is  made  to  a  partnership  or  syndicate  of 
which  the  proposed  purchaser  is  a  member,  but  is  rather  a  case 
where  both  principal  and  agent  know  in  advance  the  inability 
of  the  purchaser  to  complete  the  deal  without  assistance,  and  the 
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negotiation  is  continued  with  the  expectation  or  hope  of  his 
procuring  the  necessary  assistance.'' 

We  took  the  position  that,  if  a  sale  is  subsequently  made 
to  the  prospective  customer  and  another  person,  without  the 
intervention  of  the  agent,  no  right  to  a  commission  would  be 
created.  That  is  exactly  the  situation  here.  The  evidence  of 
W.  H.  Coonan,  who  was  produced  as  a  witness  for  the  plaintiff, 
shows  that  he  was  never  interviewed  by  the  plaintiff  as  a  pros- 
pective purchaser,  but  that,  just  a  few  days  before  the  purchase 
was  made,  the  matter  was  brought  to  his  attention  by  Mr.  Daley, 
and  then,  for  the  first  time,  so  far  as  the  record  discloses,  was 
any  offer  to  purchase  made,  and  that  was  made  from  Daley  and 
Coonan  direct  to  the  owner.  The  record  shows  that  Murray  had 
absolutely  nothing  to  do  with  Coonan  as  a  prospective  purchaser. 
Murray  claims,  all  through  his  evidence,  that  Daley  was  the 
only  man  that  he  solicited  to  buy  the  property,  and  is  the  only 
man  that  he  introduced  to  the  owner. 

It  was  not  error  to  direct  a  verdict  for  the  plaintiff.  The 
order  and  judgment  of  the  trial  court  are  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


J.  K.  Gates  et  al..  Appellants,  v.  Dr.  B.  B.  Leonard,  Appellee. 

CONTRACTS:  Validity — Restraint  of  Trade.  A  contract  under  whi^h 
a  person  sells  his  business  and  agrees  not  to  re-engage  in  said 
business  in  said  p>acc  for  a  period  of  10  years  is  valid.  Evidence 
reviewed,  and  held  insufficient  to  justify  an  injunction  to  restrain 
the  violation  of  such  a  contract. 

Appeal  from  Woodbury  District  Court. — W.  G.  Sears,  Judge. 

June  25,  1921. 

Action  in  equity,  to  enjoin  defendant  from  practicing  medi- 
cine. Decree  for  defendant,  dismissing  plaintiffs*  petition  on  the 
merits,  after  trial.    Plaintiffs  appeal. — Affirmed. 

E.  C.  Logan,  Carl  It.  Jones,  and  Campbell  Bros.,  for  appel- 
lants. 
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Snell  Bros,  and  Henderson,  F  rib  our g  &  Hatfield,  for  ap- 
pellee. 

Preston,  J. — For  a  number  of  years  prior  to  the  execution 
of  thfe  written  contract  dated  November  8,  1917,  defendant,  ap- 
pellee, had  been  a  practicing  physician  and  surgeon,  located  in 
the  town  of  Correctionville,  Iowa,  where  he  was  conducting  a 
small  hospital,  and  enjoyed  a  good  practice  in  the  town  and  sur- 
rounding country.  Plaintiffs  are  both  practicing  physicians 
and  surgeons,  and  were  located  in  the  town  of  Battle  Creek, 
Iowa.  On  the  date  last  mentioned,  defendant  sold  his  business, 
including  his  hospital  and  good  will,  to  plaintiffs,  and  agreed  in 
the  written  contract  not  to  again  engage  in  the  practice  of 
medicine  or  surgery  in  the  town  of  Correctionville  or  surround- 
ing country  for  a  period  of  10  years.  The  contract,  in  so  far  as 
it  relates  to  the  obligations  of  defendant,  is  quite  similar  to  the 
contract  in  Rowe  v.  Toon,  185  Iowa  848.  Thereafter,  defend- 
ant moved  to  his  farm,  some  two  or  three  miles  from  the  town, 
and  with  some  assistance  from  his  young  son,  who  was  attend- 
ing school  in  the  town,  caiwied  on  the  farm.  He  did  not  main- 
tain an  office  or  drug  store  after  the  execution  of  the  contract. 
The  contract  was  carried  out  in  all  respects,  except  that  appel- 
lants contend  that  he  continued  to  attend  women  in  childbirth, 
and  to  write  prescriptions  for  people  in  the  territory  surrounding 
the  town  of  Correctionville.  The  evidence  shows  that  defendant 
wrote  about  120  prescriptions  in  the  3^^  years  after  the  contract, 
and  between  that  time  and  the  trial.  The  last  prescription,  as 
we  understand  the  record,  was  in  February,  1920,  and  there 
were  3  in  1919 ;  the  others,  prior  thereto.  It  appears  that  a  doc- 
tor who  maintains  no  stock  of  drugs  would  write,  on  the  average, 
20  or  25  prescriptions  a  day,  and  that  defendant  wrote  from  25 
to  30  in  his  early  practice.  The  120  written  by  defendant  in 
the  31/^  years  after  he  sold  out  would  be  less  than  3  a  month,  on 
an  average. 

The  defendant,  answering,  denied  that  he  had  violated  the 
contract ;  denied  that  he  had  injured  and  willfully  made  inroads 
into  the  professional  practice  and  business  of  plaintiffs ;  and  de- 
nied that  he  would  cause  them  loss  or  injury  unless  he  was  en- 
joined; alleged  the  fact  to  be  that  he  treated  only  emergency 
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cases  which  had  arisen  during  the  absence  of  the  practicing 
physicians  in  said  community,  or  attended  emergency  cases 
which  the  resident  physician  refused,  or  were  unable  to  treat; 
alleged  that  the  only  cases  in  which  he  had  appeared  or  acted  as 
a  physician  or  prescribed  for  patients  were  those  in  which  the 
interest  of  humanity  and  the  health  of  the  public  so  demanded  ; 
further  denied  the  right  or  equity  of  plaintiffs  to  enjoin  him 
from  assisting  humanity  without  charge,  in  the  event  of  great 
emergency;  and  alleged  that  to  do  so  would  be  contrary  to 
public  policy  and  detrimental  to  the  general  health  and  welfare 
of  the  community,  and  that,  if  the  contract  were  construed  so  as 
to  enjoin  him  from  rendering  assistance  in  an  emergency,  and 
without  expectation  of  reward,  it  would  be  against  public  policy. 

The  trial  court  held  that  there  was  no  violation  of  the  con- 
tract, and  that  the  equities  are  with  the  defendant. 

Two  or  three  witnesses  testified  to  instances  where  defendant 
had  been  called  to  treat  patients,  and  the  circumstances  of  such 
employment ;  but,  since  their  testimony  is  substantially  the  same 
as  the  testimony  of  defendant  with  reference  thereto,  we  shall 
not  set  out  their  testimony.  The  deiendant  was  called  as  a  wit- 
ness for  the  plaintiffs,  and  is  the  principal  witness  in  the  case  for 
them,  and  testified  to  the  incidents  just  referred  to,  and  to 
others  relied  upon  by  appellants  as  constituting  a  violation  of 
the  contract. 

Two  points  are  relied  upon  by  appellants:  First,  as  to 
whether  the  contract  is  legal ;  and  second,  whether  the  evidence 
shows  a  violation  of  the  contract,  justifying  a  permanent  in- 
junction. That  such  a  contract  is  legal  was  decided  in  the  Rowe 
case,  supra,  although  the  facts  in  the  instant  case  are  quite  dif- 
ferent. Appellee  contends  that,  under  the  evidence,  he  is  not 
practicing  medicine,  within  the  meaning  of  the  contract  and 
the  law;  and  that,  since  he  recognizes  the  binding  obligation  of 
the  contract,  and  is  trying  to  get  entirely  out  of  the  practice, 
even  in  emergency  and  charity  cases,  it  will  be  oppressive,  and 
humiliating  to  him  in  the  eyes  of  his  neighbors,  if  he  is  per- 
manently enjoined,  and  that,  too,  when  substantially  all  the 
transactions  complained  of  occurred  a  year  or  more  prior  to  the 
commencement  of  this  suit ;  that  an  injunction  could  not  properly 
issue,  where  the  acts  complained  of,  such  as  they  were,  and  the 
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alleged  practice  of  medicine^  have  terminated.  He  contends, 
also,  that  to  strictly  construe  the  contract,  as  contended  by  ap- 
pellants, would  prevent  him  from  treating  a  member  of  his  own 
family,  or  from  rendering  medical  assistance  to  a  neighbor  in 
an  emergency,  and  when  the  service  of  plaintiffs  or  any  other 
doctor  could  not  be  secured. 

As  said,  the  testimony  for  plaintiffs  depends  largely  upon 
their  witness  the  defendant,  whose  testimony  is  somewhat  ex- 
tended, and  is  covered  by  25  pages  of  the  abstract.  The  plain- 
tiffs were  younger  practitioners.  Defendant  had  been  in  prac- 
tice longer,  and  appellants  concede  that  he  had  the  confidence 
of  the  community.  A  petition,  signed  by  about  400  people  in 
the  community,  was  presented  to  defendant,  shortly  before  the 
trial, — ^with  which  petition  defendant  says  he  had  nothing  to  do, 
but  addressed  to  him, — to  see  if  some  arrangement  could  not  be 
made  whereby  he  could  answer  calls,  in  the  event  of  emergency, 
or  when  the  other  doctors  were  not  available.  .  This  petition  was 
introduced  in  evidence,  and  defendant  says  that  it  was  in  spite 
of  the  fact  that  he  was  farming,  and  did  not  desire  to  practice. 
Those  *f or  whom  he  prescribed  and  whom  he  attended  were  his 
former  patients,  and  he  says  that  he  endeavored  to  have  them  go 
to  the  plaintiffs.  For  the  most  part,  the  cases  and  prescriptions 
complained  of  were  shortly  after  the  defendant  sold  his  practice. 
Some  of  the  prescriptions  were  written  by  defendant  without  ex- 
pectation of  pay  therefor.  Appellants  contend  that,  if  defendant 
should  prescribe  and  practice  without  making  any  charges,  it 
would  be  the  keenest  kind  of  competition  for  them.  This  might 
be  so,  under  some  circumstances.  On  the  other  hand,  if  such 
persons  were  indigent,  as  the  evidence  tends  to  show  some  of 
them  were,  there  would  be  no  prejudice  in  a  financial  way  to 
plaintiffs.  One  of  the  cases  treated  by  defendant  was  a  person 
who  was  on  a  black  list,  and  whom  plaintiffs  would  not  be  re- 
quired to  treat,  and  whom,  as  we  understand  the  record,  they 
would  not  have  treated.  Some  of  the  childbirth  cases  complained 
of  were  where  women,  after  their  pregnancy,  and  before  defend- 
ant sold  out,  had  engaged  the  defendant,  who  had  been  their 
physician,  to  attend  them.  It  is  true,  as  contended  by  appel- 
lants, that  no  reservation  of  such  cases  was  made  in  the  con- 
tract; but  the  parties  would  not  have  gone  to  plaintiffs  in  any 
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event, — at  least  some  of  them.  For  instance,  one  woman  ex- 
pected to  go  to  Council  BluflEs,  but  was  not  able  to  go,  because 
she  was  then  in  labor.  The  defendant  was  asked  to  come  over 
to  the  house,  to  see  if  she  could  be  moved  to  Council  Bluflfs. 
When  defendant  was  called,  he  was  working  in  his  overalls,  and 
changed  his  clothes,  and  went  over  to  see  if  she  could  be  taken 
away.  He  told  her  that  he  was  not  practicing ;  and  she  said  she 
would  not  have  anyone  else,  and  that  she  would  lie  there  and  die. 
The  child  was  born  in  a  short  time ;  and  in  this  emergency,  de- 
fendant assisted  her.  The  circumstances  surrounding  some  of 
these  cases  will  be  stated  later,  in  a  general  way.  Of  cases 
treated  by  defendant,  twelve  are  complained  of,  mostly  con- 
finement cases.  In  them,  defendant  rendered  service  under  cir- 
cumstances similar  to  those  already  indicated.  The  12  would  be 
an  average  of  less  than  4  a  year,  during  the  3^  years;  but,  as 
said,  they  were,  for  the  most  part,  soon  after  defendant  sold  out. 
Some  of  these  were  neighbors.  One,  at  least,  lived  near  another 
town,  and  distant  from  Correctionville.  In  some,  if  not  all,  of 
the  confinement  cases  which  defendant  attended,  he  attempted 
to  get  them  to  employ  plaintiffs;  but  they  insisted  on  his  carry- 
ing out  the  agreement  he  had  made  with  them  before  he  sold  out. 
In  another  case,  he  had  treated  patients  before ;  and  he  testifies 
that,  according  to  the  ethics  of  the  medical  profession,  when  a 
doctor  has  once  treated  a  case,  he  ought  to  carry  it  through. 
Some  of  the  cases  complained  of  were  of  that  character.  In  an- 
other case,  defendant  was  called  by  phone  at  5  o'clock  in  the 
morning,  and  was  asked  by  the  woman's  husband  to  come  and 
attend  his  wife  in  confinement.  Defendant  refused  to  go,  and 
told  them  to  get  somebody  else.  He  went  to  bed,  and  in  an  hour 
was  called  again,  and  was  told  that  they  could  not  get  anyone 
else;  that  they  were  all  busy  with  the  flu;  that  there  was  so 
much  sickness  that  he  couldn't  get  anybody  else.  He  asked  de- 
fendant if  he  wouldn't  come,  saying  that  his  wife  was  very 
sick.  Defendant  said  he  hesitated,  and  did  not  know  what  to  do, 
and  finally  said  he  would  go  if  he  had  to  go  to  jail  for  it;  so 
he  went  and  took  care  of  her.  Another  instance  is  where  defend- 
ant was  making  hay,  and  they  phoned  him  that  a  neighbor  boy 
was  very  sick,  and  that  their  doctor  was  away.  He  left  his 
hay,  and  found  the  boy's  temperature  to  be  105.     They  told 
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him  that  one  of  the  plaintiffs  had  previously  attended  him,  but 
that  the  doctor  was  away,  fishing.  That  was  the  only  time  he 
called  there.  Another  instance  was  where  a  neighbor  and  life- 
long friend  caught  his  finger  in  a  gas  engine,  and  the  end  of  it 
was  hanging  by  a  thread,  and  defendant  clipped  it  off  and  ban- 
daged it  up.  Defendant  says  it  was  an  act  of  charity,  and  *'as 
much  as  he  would  have  done  for  anybody. ' '  Another  instance : 
A  woman  was  being  attended  by  another  doctor.  The  woman 
had  a  severe  hemorrhage  after  childbirth,  and  they  sent  for  de- 
fendant to  come  in  a  hurry,  to  assist  the  other  doctor.  Later, 
she  became  pregnant  again,  and  asked  him  to  take  care  of  her^ 
and  he  refused.  In  that  case,  the  woman's  husband  was  poor 
pay.  He  thinks  he  was  on  the  black  list.  He  had  been  informed 
that  other  doctors  refused  to  go  for  that  reason.  In  another 
case  of  confinement,  in  July,  1918,  he  attended  another  confine- 
ment case,  when  there  were  no  other  doctors  in  town.  Plaintiff 
Oates  was  away  on  a  summer  vacation,  and  the  patient  informed 
defendant  that  the  other  doctors  had  requested  the  patient  to 
get  defendant.  Defendant  made  one  caU  on  another  lady,  when 
the  other  doctors  were  in  Sioux  City  for  a  day.  Another  lady 
was  troubled  with  asthma,  and  defendant  met  her  in  the  road. 
She  formerly  did  work  for  him.  Both  were  asthmatic.  She  had 
been  to  another  doctor,  and  came  out  to  see  what  defendant  did 
in  his  own  case.  In  another  slow,  tedious  confinement  case,  an- 
other doctor  had  been  all  night  with  the  patient,  and  had  to 
make  some  other  calls.  While  he  was  gone,  they  sent  for  de- 
fendant. They  thought  they  had  to  have  someone  right  away. 
The  boy  whom  they  sent  ran  the  horses  all  the  way,  and  defend- 
ant got  there  just  as  the  child  was  bom.  He  testifies  that,  with 
the  exception  of  two  cases,  aU  of  them  were  during  the  year  1918, 
and  that  there  were  two  cases  in  the  middle  of  the  summer,  when 
there  was  no  one  there.  He  testifies  that,  since  he  sold  out,  plain- 
tiff Oates  has  called  him  in  consultation  in  cases  in  Correction- 
ville.  Defendant  is  carrying  on  his  farm,  and  employs  no  help  ; 
does  all  the  work  himself,  except  such  as  he  gets  from  his  18-year 
old  son ;  keeps  36  head  of  cattle,  and  125  hogs ;  has  no  ofBce  and 
no  drugs  at  his  farm.  He  then  testifies  in  regard  to  the  different 
prescriptions,  giving  the  dates,  the  occasions,  and  the  circum- 
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stances.  We  shall  not  go  into  further  detail.  Enough  has  been 
set  out  to  show  the  general  situation. 

We  are  not  prepared  to  say  that,  under  such  a  contract,  a 
physician  should  be  enjoined,  as  for  a  violation  of  the  contract, 
when  he  acts  in  an  emergency,  and  when  another  doctor  cannot 
be  secured.  It  may  be  that,  strictly  speaking,  not  all  the  transac- 
tions shown  were  of  that  character ;  but  for  the  most  part,  they 
were  shortly  after  the  defendant's  retirement.  Naturally,  pa- 
tients would  be  more  insistent  at  that  time  than  they  would 
later,  and  the  transactions  would  grow  less,  as  time  passed.  For 
the  most  part,  the  transactions  occurred  a  considerable  time  be- 
fore this  suit  was  brought.  We  think  there  is  force  in  appel- 
lee's contention  that  an  injunction  is  not  intended  as  punishment 
for  past  events.  The  purpose  is  to  prevent  similar  conduct  in 
the  future.  Numerous  cases  might  be  cited,  so  holding.  It  is 
now  apparent,  and  was  at  the  time  of  the  trial,  that  defendant 
is  not  claiming  the  right  to  practice  medicine,  nor  does  the  record 
show  any  threat  or  purpose  so  to  do.  He  understands  the  situa- 
tion now,  and  that  he  is  liable  to  an  injunction  if  he  violates  the 
contract.  Appellee  cites  cases  to  the  proposition  that  contracts 
in  restraint  or  partial  restraint  of  trade  are  not  favored,  and 
will  be  strictly  construed,  so  as  not  to  unduly  or  unreasonably 
extend  the  restriction  beyond  the  expressed  or  fairly  implied  in- 
tention of  the  parties.  Other  cases  are  cited,  to  the  proposition 
that  a  contract  of  this  nature  can  be  construed  to  be  legal  only  so 
far  as  to  aflford  ample  protection  to  the  party  in  whose  favor  it 
is  imposed,  while,  at  the  same  time,  it  is  in  no  way  injurious  to 
the  public.  It  is  also  thought  by  appellee  that  plaintiffs  have 
not  shown  themselves  entitled  to  an  injunction,  because  they  have 
not  shown  that  there  has  been  or  will  be  such  violation  of  the 
contract  as  to  work  irreparable  injury  to  them,  and  because 
they  have  not  shown  that  they  have  no  speedy  or  adequate 
remedy  at  law. 

We  shall  not  take  the  time  to  discuss  these  several  proposi- 
tions. Under  the  entire  record,  we  think  the  equities  are  with 
the  defendant,  and  that  the  trial  court  properly  dismissed  plain- 
tiff's  petition.    The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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George  Overmyer  et  al.,  Appellants,  v.  Perry  Overmyer  et  al.. 

Appellees. 

DEEDS:  Validity— -Mental  Incompetency.  Evidence  relative  to  the 
mental  competency  of  an  aged  and  infirm  grantor  reviewed,  and 
held  not  to  present  such  clear  and  satisfactory  showing  of  incom- 
petency as  would  justify  the  setting  aside  of  the  deed. 

Appeal  from  Gtithrie  District  Court, — H.  S.  Duoan,  Judge. 

June  25,  1921. 

Suit  in  equity  to  set  aside  a  deed  for  want  of  mental 
capacity  in  the  grantor  to  make  the  same.  After  a  trial  on  the 
merits,  a  decree  was  entered  dismissing  the  petition  of  plain- 
tiffs.   They  appeal. — Affirmed. 

C.  E.  Berry,  W,  F.  Moore,  and  W.  D.  Milligan,  for  appej- 
lants. 

A,  M,  Fagan  and  F,  E,  Gates,  for  appellees. 

Evans,  C.  J. — The  grantor  in  the  deed  assailed  herein  was 
George  Overmyer,  Sr.,  who  died  in  his  ninetieth  year,  on  April 
4,  1918.  The  deed  in  question  was  a  conveyance  of  40  acres  of 
land,  and  was  executed  in  August,  1916.  He  left  surviving  him 
four  daughters  and  three  sons.  The  sons  are  known  in  the  record 
as  George,  Ed,  and  John.  The  grantees  in  the  deed  are  Roy  and 
Perry  Overmyer,  the  two  sons  of  the  son  John.  They  are  the 
defendants  herein.  The  plaintiffs  are  the  son  George  and  four 
daughters  of  the  deceased  grantor.  The  sole  ground  of  attack 
is  mental  incapacity.  There  is  no  claim  that  the  grantees  were 
instrumental  in  procuring  the  deed,  nor  any  claim  of  undue  in- 
fluence by  anyone,  except  such  as  inheres  in  mental  incompetency. 
The  evidence  on  both  sides  on  the  question  of  mental  incom- 
petency is  very  contradictory  and  quite  perplexing.  The  gran- 
tor, Overmyer,  was  twice  married.  The  wife  of  the  first  mar- 
riage died  in  1872.  The  wife  of  the  second  marriage  died  in 
1889.     The  children  were  all  bom  of  the  first  marriage.     The 
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sons  Qeorge  and  John  had  lived  upon  the  farm  with  their  father 
continuously  until  about  the  year  1890.  At  that  time,  John  was 
married.  He  was  then  about  30  years  of  age.  The  father  there- 
after made  his  home  with  him  upon  the  farm.  They  lived  first 
upon  the  father's  farm,  which  was  later  sold.  Thereupon,  they 
moved  upon  John's  farm,  where  the  father  continued  to  make 
his  home  until  August,  1915.  Twelve  or  14  years  prior  to  that 
time,  the  father  had  bought  a  house  at  Casey,  which  became 
occupied  by  the  son  George  as  a  home.  Though  his  wife  died  in 
1913,  George  was  still  occupying  the  home  in  April,  1913,  when 
the  father  came  to  live  with  him.  He  continued  to  live  with  him 
until  January,  1916,  when  George  moved  to  another  town.  The 
father  continiied  to  live  in  this  home  until  August,  1917.  Dur- 
ing a  part  of  this  time,  one  or  two  of  the  daughters,  who  lived 
in  the  town  of  Casey,  gave  him  daily  care.  During  the  other 
part  of  the  time,  others  were  employed  for  that  purpose.  In 
August,  1917,  he  moved  back  to  John's  home,  where  he  remained 
until  his  death.  It  was  while  he  lived  in  his  home  at  Casey  that 
the  deed  under  attack  was  made.  The  deed  was  not  delivered  in 
his  lifetime  to  the  grantees,  but  was  delivered  by  the  grantor 
to  his  attorney,  who  drew  the  same,  with  written  direction  to  the 
attorney  to  deliver  the  same  to  the  grantees  after  his  death. 

The  last  few  years  of  the  grantor's  life  were  spent  under 
considerable  disability.  He  suffered  from  sciatica,  which  ren- 
dered one  limb  almost  helpless;  he  had  a  partially  paralyzed 
arm,  which  rendered  it  difficult,  and  finally  impossible,  for  him  to 
sign  his  name;  his  hearing  was  bad;  his  eyesight  was  poor;  he 
had  kidney  and  bladder  and  prostatic  trouble;  he  was  fretful 
and  complaining  and  sometimes  cried;  he  scolded  those  who 
helped  him ;  he  was  rough  in  speech  and  profane ;  he  was  care- 
less of  his  dress  and  person.  All  in  all,  he  was  an  eccentric  and 
difficult  patient.  His  eccentricity,  however,  was  not  of  recent 
origin. 

The  general  scope  of  the  evidence  for  the  plaintiff  is  that 
the  infirmities  of  old  age  were  upon  him  to  an  extraordinary 
degree ;  that  he  was  forgetful ;  that  he  asked  the  same  questions 
repeatedly ;  that  he  often  failed  to  rcognize  persons  that  he  knew; 
that  he  *  *  talked  silly ; ' '  that  his  complaints  were  unreasonable, 
and  therefore  the  probable  result  of  delusion ;  that  he  threatened 
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dire  punishments  upon  those  that  helped  him.  The  evidence  for 
defendant  tended  strongly  to  contradict  or  to  explain  most  of  the 
evidence  thus  adduced  by  plaintiffs.  Bad  eyesight  and  hearing 
could  account  for  much  repetition  of  questions  and  failure  to 
recognize  persons.  The  discomfort  of  his  infirmities  could  ac- 
count for  much  fretful  complaint.  The  final  illness  began  about 
one  month  prior  to  the  death.  The  decedent  had  not,  before  that 
time,  been  confined  to  his  bed.  Up  to  his  final  illness,  he  did,  in 
fact,  transact  all  his  own  business,  such  as  it  was,  though  he  did 
not  actually  sign  his  own  checks  after  his  arm  had  become  help- 
less. Whatever  was  done  for  him  in  the  way  of  business  appears 
to  have  been  done  always  under  his  direction.  Taking  the  evi- 
dence as  a  whole,  it  is  undoubtedly  true  that,  at  the  time  the 
deed  was  executed,  the  grantor  was  approaching  the  line  of  in- 
competency. We  would  hesitate  to  say,  upon  this  record,  that 
he  had  reached  such  line.  It  may  be  conceded  that  we  would 
hesitate  also  to  say  affirmatively  that  he  had  not  reached  it. 
The  burden  of  proof  is  on  the  plaintiffs.  This  burden  calls  for 
a  clear  and  satisfactory  showing,  and  not  a  doubtful  or  hesitant 
one.  The  evidence  for  the  defendants  as  a  whole  has  consider- 
able corroboration  in  the  family  history.  There  is  evidence,  also, 
that  the  intent  to  make  this  conveyance  had  existed  for  many 
years  in  the  mind  of  the  grantor,  and  that  it  had  been  sometimes 
expressed.  The  grantor  had  some  other  property.  He  left  a 
will.  Its  provisions  do  not  appear  in  the  record.  Neither  does 
it  appear  when  such  will  was  made. 

We  reach  the  conclusion  that  the  proof  offered  on  behalf  of 
the  plaintiffs  is  not,  in  the  light  of  the  whole  record,  of  the  satis- 
factory character  which  would  justify  the  setting  aside  of  this 
deed.    The  decree  of  the  district  court  is,  therefore, — Affirmed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


P.  Pierce,  Appellee,  v.  Liberty  Oil  Company,  Appellant. 

NEG-UG-ENCE:     Proximate   Cause — Immaterial  Acts   of  NegUgence. 
1     When  one  specific  act  appears  without  question  to  be  the  proximate 
cause  of  an   injury,   all    other   alleged   acts    of   negligence   become 
wholly  immaterial. 
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PSINOIPAL  AND  AGENT:    Authority— Declaration  of  Agent.    Agency 
2     may  not  be  established  by  the  declarations  of  the  agent. 

Appeal  from  Des  Moines  Municipal  Court, — ^W.  G.  Bonner, 

Judge. 

June  25,  1921. 

Action  to  recover  damages  sustained  by  destruction  by  fire 
of  a  portion  of  a  crop  of  growing  cherries.  The  cherries  were 
growing  in  an  orchard  situated  on  land  adjoining  ground  oc- 
cupied by  defendant's  gasoline  filling  station.  The  filling  sta- 
tion was  consumed  by  fire,  and  the  heat  and  flames  destroyed 
the  cherries.  The  case  was  tried  to  the  court  with  a  jury.  Verdict 
in  favor  of  plaintiff  for  $159.12  was  returned,  upon  which  judg- 
ment was  entered.    Defendant  appeals. — Reversed. 

Miller,  Kelly,  Shuttleworth  &  Secburger,  for  appellant. 
James  W.  Wilson,  for  appellee. 

Arthur,  J. — Plaintiff  was  a  tenant  on  the  farm  of  J.  R. 
Bittgers,  located  near  the  Hyperion  Club  in  Polk  County.  In 
accordance  with  the  terms  of  his  lease,  plaintiff  was  entitled  to 
the  cherries  in  controversy.  Defendant,  Liberty  Oil  Company, 
was  also  a  tenant  on  the  Rittgers  land,  and  occupied  a  tract  of 
land  adjoining  that  occupied  by  plaintiff,  and  near  the  orchard 
where  the  cherries  in  controversy  were  growing.  Defendant's 
filling  station  was  destroyed  by  fire  on  May  25,  1919.  Plaintiff 
claims  that  the  fire  was  caused  by  defendant's  negligence,  con- 
sisting of  the  following  acts  and  things : 

''a.  That  defendant  was  negligent  in  that  it  kept  gasoline 
in  a  place  exposed  to  fire.  b.  That  it  was  negligent  in  carrying 
a  lighted  lamp  to  such  close  proximity  to  said  gasoline  as  to 
cause  the  ignition  of  said  gasoline,  and  consequently,  the  fire 
which  followed,  c.  That  it  was  negligent  in  having  an  open, 
lighted  lamp  about  its  filling  station ;  that  it  was  negligent  in  not 
having  said  filling  station  properly  equipped  with  an  electric 
lighting  system,  d.  That  it  was  negligent  in  its  failure  to 
furnish  and  supply  said  filling  station  with  a  water  apparatus, 
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to  combat  said  fire.  e.  That  it  was  negligent  in  its  failure  and 
neglect  to  have  and  keep  on  hand  proper  fire-extinguishing  chem- 
icals, f .  That  it  was  negligent  in  having  caused  the  said  fire 
by  its  extreme  carelessness  in  carrying  said  lighted  lamp  so 
close  up  to  said  gasoline  as  to  make  it  impossible  to  avoid  said 
fire.  g.  That  it  was  negligent  in  its  failure  and  neglect  to  con- 
trol said  fire  after  it  had  started,  and  its  failure  and  neglect  to 
extinguish  same,  and  prevent  said  damage  and  injury  to  this 
defendant. ' ' 

Defendant  denied  that  the  fire  was  caused  by  the  negligence 
of  any  of  its  agents,  representatives,  servants,  or  employees. 
Defendant's  claim  was  that  J.  E.  Martin,  father  of  Howard  Mar- 
tin, was  their  agent  in  charge  of  the  plant;  that  Howard  Martin 
was  never  in  their  employ. 

It  appears  from  the  testimony  offered  by  both  plaintiff  and 
defendant  that  the  fire  was  caused  by  the  acts  of  Howard  Mar- 
tin. Two  persons  only  testified  as  to  how  the  fire  occurred,  one 
R.  H.  Beeson  and  Howard  Martin  himself.  Beeson,  called  by 
plaintiff,  testified  that,  prior  to  May,  1919,  he  was  in  the  office 
of  the  filling  station  nearly  every  evening,  and  saw  Howard 
Martin  there;  that  Howard  Martin's  father,  J.  E.  Martin,  was 
there  sometimes;  that  he  saw  Howard  Martin  at  the  filling  sta- 
tion probably  a  month  before  the  fire ;  that  Howard  was  driving 
a  taxi  from  Camp  Dodge  to  Des  Moines;  that  the  fire  that  de- 
stroyed the  station  occurred  on  May  25,  1919;  that  he  was  in 
the  office  building  when  it  caught  fire;  that  Howard  had  just 
filled  the  tank  located  inside  of  the  office  with  gasoline,  to  supply 
a  lamp  for  lighting  the  office,  and  in  doing  so,  spilled  some  gaso- 
line on  the  floor,  and  in  lighting  the  lamp,  this  gasoline  was 
ignited,  and  the  fire  spread  over  the  building  and  completely 
burned  it.  Some  gas  tanks  exploded,  and  were  thrown  up  in 
the  air  and  out  over  the  cherry  orchard,  throwing  burning  gas 
in  all  directions.  Immediately  before  the  fire,  there  were  lots 
of  cherries  on  the  trees,  turning  red.  After  the  fire,  the  cherries 
on  the  trees  close  to  the  station  were  burned.  Farther  out,  less 
damage  was  done.  The  fire  burned  the  leaves  off  the  trees,  and 
the  trees  near  the  station  were  killed. 

Howard  Martin  testified  that  he  was  lighting  a  gasoline  light, 
and  that  the  gasoline  ignited  and  caught  fire,  and  that  he  tried 
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to  put  out  the  fire  with  the  pyrene  extinguisher  which  was  there, 
but  that  he  did  not  know  how  to  work  it,  and  the  building  caught 
fire  and  burned. 

Several  assignments  of  error  are  lodged  against  rulings  of 
the  trial  court  on  introduction  of  testimony,  on  refusal  to  give 
instructions  requested  by  defendant,  and  on  instructions  given. 

The  first  five  assignments  relate  to  testimony  of 

^'  ^rox^ma'te^cause-   ^*  ^-  ^^^^^f  Tcccived  ovcr  apt  objcctions,  and 
immaterial  acta     rcf  usal  to  iustruct  as  to  such  evidcncc,  as  to 

of  negligence.  ' 

statements  made  out  of  court  by  Howard  Mar- 
tin, to  the  effect  that  he  was  in  the  employ  of  defendant  at  the 
time  the  fire  occurred.  These  are  the  important  assignments, 
and  our  holding  as  to  them  is  decisive  of  the  case.  From  the 
nature  of  the  case,  it  was  necessary  for  plaintiff  to  prove  that 
Howard  Martin,  the  man  whose  acts  caused  the  fire,  was  the 
agent,  servant,  or  employee  of  the  defendant  company.  Whether 
the  defendant  was  negligent  or  not,  as  to  matters  alleged  as 
negligence,  the  fire  started  by  human  agency,  the  acts  of  Howard 
Martin.  In  and  of  themselves,  to  have  gasoline  at  the  station, 
to  have  a  gasoline  lamp  for  lighting  purposes,  not  to  have  elec- 
tric lighting,  and  other  matters  alleged  as  negligence,  would 
not  be  such  negligence  as  to  render  the  defendant  liable  for  the 
loss  claimed  for,  where  it  appears  without  dispute  that  the  act 
of  Howard  Martin  in  negligently  lighting  the  lamp  in  close 
proximity  to  gasoline  which  he  had  spilled  on  the  floor,  and  in 
thus  causing  the  fire,  was  the  proximate  cause  of  the  injury, 
and  not  the  mere  presence  of  the  other  matters  and  things  al- 
leged.   Kress  v.  Lane  Bros.,  187  Iowa  518. 

It  appears  without  dispute  that  the  unchallenged  negli- 
gence of  Howard  Martin  was  the  proximate  cause  of  the  fire 
and  consequent  injury  complained  of.    It  follows  that,  if  How- 
2  Principal  and    ^^^  Martin  was  in  the  employ  of  the  defendant 
Ity -^  dUiwitfon    company  at  the  time  of  the  fire,  the  defendant 
of  agent.  company  was  liable,  if  other  necessary  elements 

were  proven  to  fix  liability.  Defendant  says  that  Howard  Mar- 
tin was  not  its  agent,  and  was  not  in  its  employ  in  any  capacity. 
It  was  incumbent  upon  plaintiff  to  establish — ^and  plaintiff  so 
understood  it — that  Howard  Martin  was  the  agent  of  defendant. 
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Plaintiff's  counsel  propounded  this  question  to  plaintiff,  F. 
Pierce,  as  witness : 

*'Q.  Do  you  know  whether  or  not  he  [Howard  Martin] 
was  employed  by  the  Liberty  Oil  Company?'*  (Apt  objection 
made  by  defendant's  counsel  was  overruled.)  **A.  He  always 
told  me  he  was." 

It  was  error,  most  prejudicial  error,  to  permit  plaintiff  to 
so  testify  to  such  statement  out  of  court  by  Martin.  The  rule 
is  universal  that  the  acts,  statements,  or  declarations  of  an  al- 
leged agent  are  incompetent  to  prove  the  fact  of  agency.  To 
this  effect,  a  myriad  of  cases  might  be  cited,  and  all  the  text 
writers  on  the  subject  of  agency.  A  recent  case  of  Lavelleur 
V.  Nugent,  186  Iowa  234,  is  directly  in  point.  Admission  of  the 
declaration  of  Howard  Martin  that  he  was  in  the  employ  of  the 
defendant  is  reversible  error.  Before  the  jury  was  instructed, 
defendant's  counsel  especially  requested  the  court  to  instruct 
the  jury  that  the  testimony  as  to  the  statement  of  Howard  Mar- 
tin that  he  was  in  the  employ  of  defendant  should  not  be  con- 
sidered ;  and  this  was  refused.  Other  instructions  to  the  'same 
effect  were  asked  and  refused.  We  doubt  if  the  evidence  was 
sufficient,  if  the  testimony  of  Beeson  had  been  excluded,  to 
justify  the  verdict ;  but,  in  view  of  a  retrial  of  the  case,  we  do 
not  pass  upon  that  question,  although  it  is  raised.  However 
that  may  be,  the  jury  was  permitted  to  consider  the  evidence  of 
Beeson  as  to  such  statements  of  Howard  Martin,  in  arriving  at 
its  finding,  and  such  testimony  was  clearly  incompetent;  and 
for  this  reason  the  case  must  be  reversed. 

We  will  not  discuss  other  errors  complained  of.  If  the  case 
should  be  tried  again,  other  errors  complained  of,  if  they  are 
errors,  are  not  likely  to  occur. 

On  account  of  the  error  above  pointed  out,  the  judgment 
of  the  trial  court  is  reversed. — Reversed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 
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D.  S.  Pleak,  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 

Railway  Company,  Appellant. 

RAILROADS:    Right  of  Way— Insui&cient  Bridges  for  Drainage.    Evi- 

1  dence  reviewed,  and  held  sufficient  to  sustain  a  verdict  for  damages 
to  crops,  because  of  insufficient  openings  in  a  railway  right  of  way. 

DAMAGES:    Oertainty — Opinion  Evidence  In  re  Damage  to  Crops.    Prin- 

2  ciple  recognized  that  the  amount  of  damages  to  crops  by  overflow 
after  they  are  planted  and  hefore  maturity  must  largely  rest  in  the 
opinion  of  those  familiar  with  conditions. 

DAMAGES:    Ayoldable  Damages — ^Burden  of  Proof.    A  defendant  who 

3  seeks  to  show  that  a  reasonable  outlay  by  plaintiff  would  have 
avoided  damages  must  necessarily  show  that  the  effort  and  outlay 
would  have  been  effective. 

« 

Appeal  from  Pottawattamie  District  Court, — Thomas  Arthur, 

Judge. 

June  25,  1921. 

Action  in  equity  to  enjoin  the  maintenance  of  a  railway 
embankment  across  plaintiff's  lands,  causing  surface  water  to 
accumulate,  and  for  damages  to  growing  crops.  The  injunction 
prayed  for  was  denied,  and  the  plaintiff  was  awarded  damages, 
and  from  such  award  the  defendant  appeals. — Affirmed. 

Sargent  &  Gamble  and  Saunders  iSt  Stuart,  for  appellant. 
Preston  d-  Dillinger,  for  appellee. 

Faville,  J. — I.     The  appellant  owns  or  controls  the  south- 
west quarter  and  the  north  half  of  the  northwest  quarter  of 
Section  24,  and  the  north  half  of  the  southeast  quarter  of  Sec- 
tion 23,  in  Township  77,  Range  40,  Pottawat- 

1        Ti  ATT  l>/\  ATfcft  "  ___ 

'  right  of  way:       tamic  Couuty,  lowa.     The  right  of  way  of  the 
StdgesTor  appellant   railway   company   passes   through   a 

drainage.  portion  of  the  lauds  of  the  appellee,  its  general 
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• 
course  being  northeast  and  southwest.    The  Nishnabotna  River 

flows  in  an  artificial  channel,  which  passes  north  and  south  along 
the  half -section  line  of  Section  23  to  the  center  of  said  section, 
when  it  diverges  to  the  southwest.  The  old  or  abandoned  chan- 
nel of  the  river  lies  between  the  new  channel  and  the  railway 
tracks.  On  the  north  of  the  section  is  a  public  highway,  running 
east  and  west,  which  is  known  and  designated  in  the  record  as 
the  ** White  Pole  Road."  On  the  east  of  Section  23  is  a  public 
highway,  passing  north  and  south,  which  is  known  as  the  ' '  Car- 
son Road."  The  lands  of  the  appellee  are  quite  level,  and  have 
a  natural  slope  to  the  west  toward  the  river.  A  small  stream 
known  as  **  Jim  Creek"  comes  out  of  the  hills  to  the  east  over 
Section  26,  south  of  the  lands  of  the  appellee,  and  passes  under 
a  bridge  in  the  railway  grade,  and  flows  westward  to  the  river. 
At  the  point  where  the  White  Pole  Road  crosses  the  right  of 
way  of  appellant,  two  culverts  have  been  constructed,  one  on  the 
north  side  of  the  public  highway  and  one  on  the  south  side. 
The  purpose  of  these  culverts  is  to  permit  the  water  which  flows 
from  the  east,  along  and  near  the  course  of  the  White  Pole 
Road,  to  pass  through  the  railway  embankment  on  either  side 
of  the  highway,  and  thence  westward  along  the  highway  to  the 
river.  As  originally  constructed,  the  culvert  on  the  north  side 
of  this  highway  was  55  inches  long  and  2^^  feet  deep.  At  the 
time  of  the  trial,  it  had  filled  up  until  it  was  about  16  inches  in 
depth.  The  culvert  on  the  south  side  of  the  highway  at  this 
point  was  originally  about  41^  feet  deep,  and  at  the  time  of  the 
trial  it  was  about  2^  feet  deep,  both  of  said  culverts  having 
been  partially  filled  with  silt  and  debris. 

The  railway  tracks  of  the  appellant  are  laid  on  an  embank- 
ment or  grade  the  entire  distance  across  Section  23.  At  the 
point  where  the  tracks  cross  the  White  Pole  Road,  the  elevation 
of  the  embankment  is  2  or  3  feet  above  the  natural  surface  of 
the  ground,  and  half  a  mile  farther  south,  it  is  7  or  8  feet  higher. 
At  a  point  a  little  southeast  of  the  center  of  Section  23,  there 
is  a  72-foot  bridge  in  the  railway  grade.  There  is  no  other  open- 
ing in  the  right  of  way  between  that  point  and  the  White  Pole 
Road  to  the  north.  The  evidence  shows  that  there  had  previously 
been  an  additional  opening  through  the  grade  of  the  railway 
company  between  the  72-foot  bridge  and  the  White  Pole  Road, 
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and  also  another  opening  or  culvert  south  of  said  bridge,  both  of 
which  have  been  closed. 

The  particular  thing  complained  of  is  that  the  railway  em- 
bankment, as  constructed,  interferes  with  the  passage  of  the 
surface  water  in  its  natural  course  to  the  westward  across  the 
appellee  *s  land  to  the  river.  The  evidence  shows  that  the  lands 
lying  to  the  west  of  the  railway  right  of  way,  and  between  it  and 
the  river,  drain  to  the  river,  and  are  fit  for  crops.  The  evi- 
dence also  tends  to  show  that  the  lands  of  the  appellee,  lying 
east  of  the  railway,  naturally  slope  toward  the  river  in  the 
same  general  way  as  do  the  lands  lying  to  the  west  of  the  rail- 
way tracks.  It  is  the  contention  of  the  appellee  that  his  lands, 
lying  to  the  east  of  the  railway  tracks,  have  been  inundated 
and  flooded  because  the  railway  embankment  interferes  with  the 
natural  flowage  of  the  water  from  these  lands  to  the  river.  It 
is  the  contention  of  the  appellee  that  the  bridges  and  culverts 
through  the  embankment  of  the  appellant  are  inadequate  and 
insufficient  to  provide  for  the  flow  of  the  surface  water  from  the 
appellee's  lands,  and  that  the  appellant  has  permitted  the  cul- 
verts and  bridges  to  become  clogged  and  filled  up  with  silt  and 
debris,  so  that  they  are  wholly  inadequate  and  insufficient  to 
permit  the  water  that  accumulates  on  the  surface  of  the  lands 
lying  east  of  the  railway  track  to  pass  through  the  embank- 
ment to  the  river.  It  is  the  contention  that  the  surface  waters 
are  held  back  upon  these  lands  to  the  east  of  the  railway,  and 
have  become  stagnant,  and  have  injured  and  destroyed  the  crops 
of  the  appellee. 

There  is  also  evidence  to  show  that  the  two  culverts  on  the 
White  Pole  Road  through  the  railway  embankment  had  been 
partially  filled,  and  were  inadequate  to  permit  the  passage  of 
water  in  that  locality  from  east  of  the  right  of  way  through  the 
embankment,  westward  to  the  river,  and  that  water  congre- 
gated there  and  passed  southward  upon  appellee's  land. 

The  evidence  also  showed  that  the  72-foot  span  was  inade- 
quate to  carry  the  surface  water  that  flowed  to  that  point,  and 
that  the  bridge  over  Jim  Creek  was  of  insuffijcient  carrying 
capacity ;  so  that,  at  times  of  high  water,  Jim  Creek  overflowed 
its  banks,  and  the  water  passed  upon  the  lands  of  the  appellee. 

There  was  no  sufficient  evidence  before  the  court  from  which 
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it  could  fairly  be  determined  to  what  extent  there  should  be 
additional  openings  in  said  railway  embankment,  and  the  trial 

court    properly    denied    the    injunctive    relief 

2.  Damages:  cer-  ,    „ 

tainty:    opinion       prayed  lOr. 
evidence  in  re  mi  j.-  •      xi  p  'j 

damages  to  The  qucstion  in  the  case  for  our  considera- 

^^^^'  tion  is  whether  the  damages  awarded  are  ex- 

cessive. It  is  apparent  that  damages  caused  by  the  destruction 
of  a  growing  crop  are  never  capable  of  measurement  with  ex- 
actness. The  floods  of  which  complaint  is  made,  and  for  which 
damages  were  awarded,  occurred  in  1915  and  1917,  and  at  a 
season  of  the  year  after  the  crop  had  been  planted,  and  before 
it  was  mature.  Under  such  circumstances,  the  question  of  the 
amount  of  damages  must  largely  be  determined  from  the  opin- 
ion of  those  familiar  with  the  conditions  and  with  current 
values;  and  at  best,  no  more  than  a  reasonable  approximation 
can  be  expected,  to  be  arrived  at.  The  appellant  offered  no  evi- 
dence whatever  on  the  question  of  damages. 

We  have  examined  the  record  in  respect  to  this  question, 
and  find  no  reason  to  disturb  the  award  made  by  the  trial  court. 
Under  the  evidence,  it  does  not  appear  to  us  to  be  excessive; 
and  if  we  were  disposed  to  reduce  it,  there  is  no  sufficient  testi- 
mony in  the  record  to  furnish  a  basis  on  which  to  fix  a  sum  sub- 
stantially different  from  that  awarded  by  the  trial  court.  The 
evidence  shows  that  tliere  was  a  heavy  rainfall  during  the  sea- 
sons of  1915  and  1917,  and  that  the  flooding  of  appellee's  land 
was  caused  by  reason  of  this  excessive  fall  of  rain,  and  on  ac- 
count of  the  fact  that  the  openings  through  appellant's  embank- 
ment were  insufficient  to  permit  the  water  to  escape  to  its  out- 
let in  the  river.  It  is  urged  that  the  floods  were  unprecedented, 
and  that  the  appellant  was  not  liable  for  failure  to  construct 
openings  in  its  embankment  or  to  clean  out  existing  culverts 
in  anticipation  of  an  unprecedented  flood.  The  evidence  is  not 
sufficient  to  support  the  contention  of  the  appellant  in  this  re- 
gard. The  rules  of  law  in  respect  to  the  construction  of  railway 
embankments,  and  the  liability  for  damages  by  reason  of  over- 
flow caused  thereby,  have  been  well  established  by  this  court, 
and  it  is  not  necessary  for  us  to  review  the  authorities  at  length. 
The  law  applicable  to  the  case  is  governed  by  our  rulings  in 
Cornish  v.  Chicago,  B.  &  Q.  B.  Co.,  49  Iowa  378;  Van  Orsdol  v. 
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B.,  C.  JB.  &  N,  B,  Co.,  56  Iowa  470 ;  StodghUl  v.  Chicago,  B.  & 
Q.  B.  Co,,  43  Iowa  26 ;  Drake  v.  Chicago,  B.  I.  &  P.  B.  Co.,  63 
Iowa  302;  Houghialing  v.  Chicago  Q.  W,  B.  Co.,  117  Iowa  540; 
DeLashmutt  v.  Chicago,  B,  &  Q.  B,  Co.,  148  Iowa  556 ;  Estes  v, 
Chicago,  B.  &  Q.  B,  Co.,  159  Iowa  666;  Thompson  v.  Illinois 
Cent.  B.  Co.,  Ill  Iowa  328. 

There  is  nothing  in  the  instant  case  that  brings  it  outside 
of  the  rules  announced  in  these  cases. 

II.  It  is  also  contended  by  the  appellant  that  the  appellee 
could  have  prevented  the  injury  to  his  premises  by  the  digging 
of  a  ditch  from  the  72-foot  bridge  westward  to  the  river,  at  an 

expense  of  approximately  $200,  and  the  rule  of 
'  able  damages:       law  is  iuvokcd  that  it  was  the  duty  of  the  ap- 

burden  of  proof.  ^i  i-i  •j.j.j-l*  i-j.^* 

pellee  to  have  protected  his  property  in  this 
manner,  and  thus  have  reduced  the  damages.  The  facts  of  this 
record  do  not  bring  it  within  the  rule  recognized  in  Simpson 
V.  City  of  Keokuk,  34  Iowa  568,  and  Van  Pelt  v.  City  of  Daven- 
port, 42  Iowa  308.  The  evidence  is  wholly  insufficient  to  show 
that  the  construction  of  such  a  ditch  would  have  relieved  the 
situation  or  materially  decreased  the  damages  suffered  by  the 
appellee.  The  injury  to  the  appellee's  lands  resulted  not  only 
from  the  conditions  surrounding  this  particular  bridge,  but  also 
because  of  the  condition  of  the  culverts  in  the  embankment  and 
the  bridge  across  Jim  Creek. 

An  examination  of  the  entire  record  satisfies  us  that  the 
conclusion  of  the  trial  court  was  correct,  and  the  decree  rendered 
is,  therefore, — Affirmed. 

Evans,  C.  J.,  Stevens  and  De  Graff,  JJ.,  concur. 
Arthur,  J.,  took  no  part. 


William  H.  Plummer,  Appellant,  v.  Board  of  Supervisors  of 

Harrison  County  et  al.,  Appellees. 

DBAINS:     Scope  of  Subdistrlct.     A   subdrainage  district,   established 

1     on  the  petition  of  a  landowner  whose  lands  are  separated  from  the 

main  ditch  by  the  lands  of  another,  with  whom  petitioner  is  unable 

to  agree,  may  embrace  benefited  lands,  even  though  they  do  not  lie 
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between  the  main  ditch  and  the  lands  belonging  to  petitioner.       (Sec. 
1989-a23,  Code  Supp.,  1913.) 

DBAIN8:    Subdistrlct  Because  of  Inability  to  Agree  with  Landowner. 

2  A  landowner  who  files  with  the  board  of  supervisors  objections  to 
the  establishment,  under  Sec.  1989-a23,  Code  Supp.,  1913,  of  a  drain- 
age subdistrict,  wUl  not  be  heard  to  say  that  petitioners  made 
no  showing  of  their  inability  to  agree  with  said  objector  as  to  the 
terms  and  conditions  on  which  petitioners  might  enter  upon  ob- 
jector's lands. 

DRAINS:     Presumption  of  Benefits.     The  inclusion  by  the  board  of 

3  supervisors  of  lands  within  a  drainage  district  is  the  exercise  of  a 
legislative  power,  and  creates  a  conclusive  presumption  that  said 
lands  will  be  benefited  in  some  degree. 

Appeal  from  Harrison  Districi  Court. — E.  B.  Woodruff,  Judge. 

January  18,  1921. 

Rehearing  Denied  June  25,  1921. 

Appeal  from  the  establishment  of  a  subdrainage  district. — 
Affirmed, 

Cochran  &  Wolfe  and  Robertson  <&  Robertson,  for  appellant. 

Bolter  d'  Murray,  Roadifer  &  Roadifer,  P.  E,  Roadifer,  and 
//.  H.  Roadifer,  for  appellees. 

Faville,  J. — On  November  4,  1919,  certain  landowners 
within  Upper  Boyer  Drainage  District,  in  Harrison  County, 
petitioned  the  board  of  supervisors  of  said  county  for  the  estab- 
1  Drains-  scope  lishment  of  a  subdrainage  district.  The  appel- 
of  subdistrict,  ^aut  appeared  before  the  board  of  supervisors 
and  filed  objections  to  the  establishment  of  said  subdistrict, 
which  objections  were  disallowed,  and  said  subdistrict  estab- 
lished. Thereupon,  the  appellant  appealed  to  the  district  court 
of  Harrison  County,  which  affirmed  the  decision  of  the  board 
of  supervisors ;  and  from  such  action  of  the  court,  this  appeal  is 
prosecuted. 

In  argument,  the  appellant  concedes  that  the  petition  filed 
before  the  board  of  supervisors  fully  complied  with  the  pro- 
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visions  of  Section  1989-a23,  Code  Supplement,  1913,  relating 
to  the  establishment  of  subdistricts.    Said  section  provides : 

**If  any  person  who  owns  land  within  the  drainage  district 
which  has  been  assessed  for  benefits  and  which  is  separated 
from  the  ditch,  drain  or  watercourse  for  which  it  has  been 
assessed,  by  the  land  of  another  or  others,  shall  desire  to  ditch 
or  drain  his  said  land  across  the  land  of  sucH  other  or  others 
into  such  ditch,  drain  or  watercourse  and  shall  be  unable  to 
agree  with  such  other  or  others  on  the  terms  and  conditions  on 
which  he  may  enter  upon  their  lands  and  construct  such  drain 
or  ditch,  ^e  may  proceed  in  the  manner  in  this  section  provided, 
and  the  ditch  or  drain  which  he  shall  construct  or  cause  to  be 
constructed  shall  be  considered  to  be  conducive  to  the  public 
health,  welfare,  convenience  and  utility  to  promote  which  said 
drainage  district  was  established/' 

I.  Appellant  ^s  contention  is  that,  while  the  lands  of  the 
petitioners,  as  well  as  those  of  the  appellant,  lie  within  the 
boundaries  of  the  Upper  Boyer  Drainage  District,  the  lands  of 
appellant  do  not  lie  between  the  lands  of  said  petitioners  and  the 
ditch  already  established  in  the  district,  and  hence  camiot  be 
included  in  the  subdistrict.  Before  a  subdistrict  can  be  created, 
under  said  section,  it  must  appear  that  the  land  of  a  petitioning 
landowner  within  the  district  is  **  separated  from  the  ditch, 
drain,  or  watercourse  for  which  it  has  been  assessed,  by  the  lands 
of  another  or  others/'  Appellant  contends  that  the  decree 
should  be  reversed  because  his  lands  which  are  included  in  the 
subdistrict  do  not  lie  **  between  the  lands  of  the  petitioners  and 
the  ditch."  There  is  no  question  but  that  there  are  lands  that 
do  lie  between  those  of  the  petitioners  and  the  ditch,  but  appel- 
lant contends  that  none  of  his  are  so  situated,  and  that,  there- 
fore, his  lands  cannot  be  legally  included  in  the  subdistrict. 

By  legislative  requirement,  we  are  compelled  to  construe 
the  drainage  laws  liberally,  for  the  purpose  of  promoting  drain- 
age. We  think  the  contention  of  the  appellant  would  require 
us  to  construe  this  statute  in  a  very  narrow  and  limited  way, 
rather  than  liberally.  Conceding  that  it  is  a  prerequisite  to  the 
establishment  of  a  subdistrict  under  this  statute  that  some  lands 
must  be  situated  between  the  lands  of  the  petitioner  and  the 
ditch,  it  does  not  necessarily  follow  that  no  lands  can  be  in- 
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eluded  in  the  subdistrict  except  such  as  are  so  situated.  In  the 
instant  ease,  the  record  shows  that  the  subdistrict  improvement 
does  not  pass  through  appellant's  land,  in  going  from  the  land 
of  the  petitioners  to  the  main  improvement ;  but  the  undisputed 
evidence  also  shows  that  the  appellant's  lands  receive  ja  sub- 
stantial benefit  from  the  establishment  of  the  subdistrict. 

Assume  that  A,  B,  and  C  own  lands  within  an  established 
district,  and  that,  in  order  for  A  to  reach  the  ditch  of  the  main 
district,  he  must  traverse  the  lands  of  B,  and  he  petitions  the 
board  of  supervisors  to  establish  a  subdistrict.  If  appellant's 
contention  is  correct,  the  board  of  supervisors,  in  establishing 
such  subdistrict,  could  not  include  therein  the  lands  of  C,  not  so 
traversed,  even  though  the  improvement  in  the  subdistrict  actu-. 
ally  benefited  C  's  lands  by  furnishing  a  nearer  outlet,  or  the  like. 

In  the  instant  case,  the  improvement  in  the  subdistrict  in 
fact  goes  upon,  even  though  it  does  not  cross,  certain  lands  be- 
longing to  the  appellant.  It  is  designed  to  care  for  flood  waters, 
and  prevent  them  from  spreading  over  a  portion  of  appellant's 
land.  It  provides  for  the  drainage  of  a  swamp,  a  portion  of 
which  is  upon  appellant's  lands,  and  which  it  is  impracticable 
to  drain  without  draining  the  portion  located  on  appellant's 
land.  It  also  appears  that  the  proposed  improvement  in  the 
subdistrict  .will  afford  appellant  a  better  outlet  for  a  portion  of 
his  tile. 

We  have  not  attempted  to  set  out  the  record  in  full,  nor 
to  pass  upon  and  determine  the  extent  of  benefits  conferred 
upon  appellant's  land.  On  the  legal  question  presented,  we 
hold  that,  where  the  lands  of  a  landowner  within  a  drainage 
district  are,  in  fact,  benefited  by  the  creation  of  a  subdistrict, 
the  lands  of  such  owner  can  properly  be  included  in  such  sub- 
district,  even  though  his  particular  lands  may  not  be  the  lands 
actually  situated  between  the  lands  of  the  petitioner  and  the 
main  improvement.  It  is  the  matter  of  added  benefit  that  de- 
termines, in  this  instance,  the  right  to  include  appellant's  land 
in  the  subdistrict,  and  not  merely  the  situation  of  said  lands 
with  relation  to  those  of  the  petitioners  and  the  main  improve- 
ment. 

The  primary  object  of  the  statute  is  to  permit  a  landowner 
whose  lands  are  removed  from  a  ditch  within  a  drainage  dis- 

VoL.  191  lA.— 65 
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trict,  and  who  cannot  agree  with  the  owner  of  lands  between 
his  lands  and  the  ditch,  to  petition  for  the  establishment  of  a 
subdistrict.  We  think,  however,  that,  when  such  a  condition 
exists,  and,  on  due  notice,  a  subdistrict  is  established,  the  board 
of  supervisors  is  not  necessarily  limited  to  including  within  the 
subdistrict  only  the  lands  of  the  petitioner  and  those  lying  be- 
tween said  lands  and  the  ditch,  but  that  the  board  may  properly 
include  other  lands  in  the  district  which  are,  in  fact,  actually 
benefited  by  the  subdistrict  improvement.  It  may  frequently 
happen,  as  in  the  case  at  bar,  that  it  would  be  wholly  impractic- 
able, if  not  entirely  impossible,  to  construct  a  drain  from  the 
lands  of  a  petitioner  to  the  main  drain  without  conferring  an 
•actual  benefit  on  some  other  landowner.  In  such  event,  we  do 
not  think  that  the  landowner  so  benefited  can  complain  of  the 
establishment  of  the  subdistrict,  merely  because  his  benefited 
lands  do  not  lie  between  those  of  the  petitioner  and  the  main 
improvement. 

II.  Again,  it  is  argued  by  appellant  that,  while  the  petition 
so  alleged,  the  evidence  failed  to  establish  that  the  petitioners 
have  been  unable  to  agree  ^^ath  appellant  regarding  the  terms 

and  conditions  on  which  they  might  enter  ap- 
*  trict  because  pcUaut's  land  with  the  proposed  improvement. 
agrSVith^iand-  The  appellant's  contention  is  that  this  is  a  juris- 
dictional matter,  and  that  the  petitioners  must 
prove  an  attempt  and  failure  at  such  agreement,  or  else  the  peti- 
tion should  have  been  dismissed. 

The  petition  before  the  board  of  supervisors  contained  all 
the  essential  allegations.  Just  what  would  have  been  the  effect 
or  what  course  should  or  would  have  been  followed  if,  at  the 
time  of  hearing,  the  appellant  had  proven  an  agreement  with 
the  petitioners  regarding  the  establishment  of  the  improvement 
petitioned  for,  we  need  not  and  do  not  determine.  One  thing  is 
very  apparent,  and  that  is  that  the  parties,  at  the  time  the  board 
of  supervisors  was  called  upon  to  act,  were,  in  fact,  **  unable  to 
agree''  in  the  matters.  The  objections  filed  by  appellant  before 
the  board  of  supervisors  were  ample  evidence  of  an  inability  to 
agree.  The  board  of  supervisors  had  jurisdiction,  on  a  proper 
petition  and  a  proper  notice.  Even  if  it  might  have  lost  juris- 
diction upon  proof  that  appellant  and  all  other  landowners  were 
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prepared  to  agree  to  all  the  relief  petitioners  asked,  it  can 
scarcely  be  said  that  the  board  of  supervisors  lost  jurisdiction 
because  the  appellant  himself  furnished  proof  that  no  such 
agreement  had  been  reached  as  to  him.  Furthermore,  no  such 
objection  appears  to  have  been  filed  or  urged  before  the  board 
of  supervisors,  and  therefore  appellant  is  in  no  position  to  urge 
it  before  this  court. 

III.  It  is  strenuously  argued  by  appellant  that  his  lands 
are  not,  in  fact,  benefited  by  the  proposed  improvement,  and 
should  not  be  included  in  said  subdistrict.     The  determination 

of  what  particular  lands  should  be  included 
'  sumption  of         withiu  the  boundaries  of  a  drainage  district  is 

peculiarly  a  matter  within  the  discretion  of  the 
board  of  supervisors.  Our  holdings  indicate  that  this  is  the 
exercise  of  legislative  power  which  the  courts  cannot  review. 
Chicago  <&  N.  W.  B.  Co.  v.  Boardy  182  Iowa  60;  Prichard  v. 
Board  of  Supervisors,  150  Iowa  565,  584;  Boss  v.  Board  of 
Supervisors,  128  Iowa  427 ;  In  re  Drainage  Dist.,  146  Iowa  564 ; 
Chicago,  M.  &  St.  P.  B.  Co,  v.  Monona  County,  144  Iowa  171. 

We  have  also  held  that  a  resolution  of  the  board  of  super- 
visors establishing  a  district  constitutes  a  conclusive  finding  that 
all  lands  included  therein  wiU  be  specially  benefited  by  the  im- 
provement. Chicago,  B,  I.  &  P.  B.  Co.  v,  Wright  County  Drain. 
Dist.,  175  Iowa  417;  Kelley  v.  Drainage  Dist.,  158  Iowa  735; 
Wood  V.  Honey  Creek  Dr.  x&  L,  Dist.,  180  Iowa  159 ;  Mayne  v. 
Board  of  Supervisors,  178  Iowa  783. 

In  any  event,  were  the  question  one  for  our  consideration, 
under  the  record,  we  should  hold  that  the  board  of  supervisors 
was  abundantly  justified  in  finding  that  the  appellant's  lands 
were  benefited  by  the  improvement. 

Error  is  predicated  on  the  ground  that  leading  questions 
were  propounded  to  a  witness.  The  case  was  tried  in  equity. 
The  lower  court  made  no  ruling  on  the  objections.  The  matter 
was  one  for  the  trial  court  to  govern.  In  any  event,  there  was 
no  error  here. 

A  careful  examination  of  the  record  satisfies  us  that  the  de- 
cree of  the  lower  court  was  correct,  and  it  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Plymouth  County,  Appellant,  v.  G.  A.  Toppings  et  al., 

Appellees. 

CLERKS  OF  GOUBTS:  Fees  in  Naturalization  Matters.  Fees  col- 
lected by  a  clerk  of  the  district  court  for  services  in  naturalization 
matters,  being  services  which  are  required  by  law  of  said  clerk,  are 
official  receipts  of  his  office,  and  must  be  accounted  for  to  the 
county. 

Appeal  from  Plymouth  District  Court. — William  Hutchinson, 

Judge. 

June  25,  1921. 

Action  at  law.  The  opinion  sufficiently  states  the  case. 
From  a  judgment  dismissing  its  petition  the  plaintiff  appeals. — 
Reversed. 

E,  T,  Bedell  and  Nelson  Miller,  for  appellant. 

John  T.  Keenan,  Sears,  Snyder  &  Oleysteen,  and  F.  E, 
Purdy,  for  appellee. 

Weaver,  J. — The  defendant  G.  A.  Toppings  was  the  duly 
elected,  qualified,  and  acting  clerk  of  the  district  court  of  Iowa 
in  and  for  Plymouth  County  for  two  successive  terms,  begin- 
ning January  1,  1913.  During  the  first  term  mentioned,  said 
defendant  collected  and  received  from  applicants  for  naturaliza- 
tion the  sum  of  $112,  on  account  of  services  rendered  by  him  in 
the  preparation  of  naturalization  papers,  under  the  appropriate 
acts  of  Congress  of  the  United  States.  Thereafter,  during  the 
years  1915  and  1916,  in  the  defendant's  second  term  of  such 
office,  he  in  like  manner  and  for  like  service  collected  and  re- 
ceived other  and  further  fees  of  like  character  to  the  amount  of 
$159.  Of  the  sum  so  received,  the  defendant  in  each  instance 
paid  and  turned  over  one  half  to  the  proper  officer  of  the  govern- 
ment of  the  United  States.  The  other  one  half  of  the  fee^  or 
compensation  so  collected  has  been  and  is  retained  by  the  de- 
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fendant  Toppings,  who  refuses  to  pay  or  turn  over  or  account 
therefor  to  Plymouth  County,  on  the  theory  that  such  moneys 
so  collected  are  not  fees  or  income  of  his  office  for  which  he  is 
bound  to  account,  but  are  moneys  received  by  him  in  his  private 
capacity,  to  which  the  county  has  no  rightful  claim. 

On  this  showing,  the  county  brings  suit  against  said  de- 
fendant and  the  surety  upon  his  official  bond,  demanding  the 
recovery  of  the  moneys  so  withheld,  and  interest. 

To  this  action  the  defendants  entered  appearance,  and  de- 
murred to  the  petition  on  the  groimd  that  the  moneys  so  col- 
lected were  not  received  by  defendant  in  his  capacity  as  clerk 
of  the  district  court  of  Plymouth  County,  but  were  received  by 
him  while  acting  for  and  in  behalf  of  the  government  of  the 
United  States;  that  the  services  for  which  the  fees  were  paid 
were  purely  voluntary;  and  that  there  is  no  law  requiring  the 
clerk  to  perform  such  duties  in  the  naturalization  of  aliens  or 
to  account  to  the  county  for  fees  or  compensation  so  paid  to 
him.  The  demurrer  having  bqen  sustained  by  the  trial  court, 
the  plaintiff  elected  to  stand  upon  its  petition  as  filed,  and  judg- 
ment was  thereupon  rendered  against  the  plaintiff  for  costs. 
The  plaintiff  appeals. 

The  demurrer  should  have  been  overruled.  The  statute 
governing  clerk's  compensation  is  too  plain  to  call  for  construc- 
tion.   It  is  expressly  provided  that: 

*  *'  The  clerks  of  the  district  courts  shall  receive  as  fvll  com- 
pensation for  all  services  the  following:''    Code  Section  297. 

It  also  falls  within  the  more  general  statute.  Code  Section 
1289,  which  provides  that : 

**The  salaries  of  all  officers  •  •  *  shall  be  in  full  com- 
pensation for  all  services,  except  as  otherwise  expressly  pro- 
vided." 

This  language  is  too  comprehensive  to  admit  of  any  implied 
or  indirect  exception.  **A11  services"  performed  by  the  clerk 
must  necessarily  include  everything  and  all  things  which  the 
clerk  is  required  to  do  by  virtue  of  his  office,  and  everything 
which  he  is  authorized  to  do  or  may  lawfully  do  by  reason  of  his 
official  position. 

The  suggestion  that  the  clerk,  in  proceedings  for  the  nat- 
uralization of  aliens,  is  not  acting  officially,  or  is  engaged  in  a 
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merely  voluntary  emplo3nnent  outside  of  his  official  duties,  is 
glaringly  fallacious.  The  judicial  machinery  employed  in 
naturalization  proceedings  includes  state  courts,  acting  under 
authority  delegated  by  act  of  Congress  of  July  29,  1906.  The 
applicant  for  naturalization  must  make  declaration  of  intention 
** before  the  clerk"  of  the  state  court.  It  is  the  ** clerk*'  of  the 
state  court  who  is  required  to  post  notice  thereof,  and  whose 
duty  it  is  to  make  and  keep  the  record.  In  all  these  things  the 
clerk  never  ceases  to  be  clerk  of  the  state  court,  and  it  is  be- 
cause he  is  such  clerk  that  these  duties  are  intrusted  to  him; 
and  the  fact  that  the  requirement  is  not  specifically  embodied 
in  a  statute  of  the  state  is  immaterial. 

It  was  by  and  through  the  district  court  of  Plymouth 
County,  Iowa,  that  the  aliens  who  paid  these  fees  to  the  defend- 
ant were  clothed  with  the  rights  of  citizenship.  The  defendant, 
as  the  duly  qualified  clerk,  was  an  essential  part  of  that  court ; 
and,  in  performing  the  work  for  which  he  collected  these  fees, 
he  was  acting  in  his  official  capacity  as  clerk,  no  less  than  when 
drawing  a  jury  or  making  a  record  of  the  day's  proceedings. 

The  case  of  Bwrlingame  v.  Hardin  County^  180  Iowa  919, 
bears  no  resemblance  to  the  one  here  presented.  There,  the  court 
appointed  the  man  holding  the  office  of  clerk  to  act  as  referee  in 
matters  in  probate,  and  we  held  that  for  his  earnings  in  that 
capacity  he  was  not  accountable  to  the  county.  There  was  no 
legal  duty  resting  upon  Burlingame  to  do  that  work,  and  in  its 
doing  he  was  not  acting  as  clerk.  He  could  have  declined  the 
appointment  without  violating  any  duty.  On  the  other  hand, 
the  defendant  in  this  case  could  not  have  refused  to  perform 
the  services  required  of  him  in  connection  with  these  naturaliza- 
tions, without  exposing  himself  to  prompt  suspension  or  removal 
from  office. 

This  case  comes  clearly  within  the  rule  applied  by  the  Su- 
preme Court  of  the  United.  States  in  MuLcrevy  v.  City  of  San 
Fancisco,  231  U.  S.  669,  which  we  cited  with  approval  in  the 
Burlingame  case. 

The  law  of  the  case  is  too  clear  to  require  elaborate  argu- 
ment. Appellee  received  the  moneys  in  question,  not  for  per- 
sonal and  unofficial  services,  but  for  services  rendered  by  him 
as  clerk,  in  obedience  to  law  and  in  pursuance  of  duty  legally 
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imposed  upon  him.  It  is  his  duty  to  account  for  such  receipts, 
and  the  trial  court  erred  in  sustaining  defendant's  demurrer  to 
the  plaintiff's  petition  for  such  accounting.  The  ruling  and 
judgment  appealed  from  are  reversed,  and  cause  remanded  for 
further  proceedings  in  harmony  with  this  opinion. — Reversed. 

Evans,  C:  J.,  Preston  and  De  Graff,  JJ.,  concur.. 


Earl  D.  Porter,  Appellee,  v.  Mapleton  Electric  Light  Com- 
pany et  al.,  Appellants. 

MA8TEB  AND  SERVANT:  Workmen's  Oompensation  Act — Casual  Em- 
ploymeot.  A  ''purely  casual"  employment  results,  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  from  the  act  of  one  em- 
ployer in  loaning  one  of  his  regular  employees  to  another  person  for 
a  few  hours  of  service  for  the  latter,  and  especially  so  when  the 
employee,  in  acquiescing  in  such  loaning  of  himself,  entered  upon 
said  service  without  definite  knowledge  of  the  work  required,  and 
without  any  arrangement  as  to  wages.  (Sec.  2477-m,  Code  Supp., 
1913.) 

Appeal  from  Monona  District  Court. — ^W.  G.  Sears,  Judge. 

June  25,  1921. 

Action  to  recover  damages  for  personal  injuries  caused  by 
the  alleged  negligence  of  the  defendant  company  while  plaintiff 
was  in  its  employ.  Defendant  pleaded  that  both  plaintiif  and 
defendant  were  working  under  the  terms  and  provisions  of  the 
Workmen's  Compensation  Law  of  Iowa,  and  that,  therefore,  the 
district  court  had  no  jurisdiction  of  the  parties  or  the  subject- 
matter.  This  defense  was  overruled,  and  cause  submitted  to  the 
jury.  Verdict  finding  for  plaintiff  in  the  sum  of  $4,500,  and 
judgment  was  entered  accordingly.  Defendants  appeal. — Af- 
firmed, 

John  J.  Nangle  and  Miles  W.  Newhy,  for  appellants. 
B.  H.  Morrison- and  Prichard  &  Prichard,  for  appellee. 
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De  Graff,  J. — Plaintiff  was  regularly  and  permanently 
employed,  installing  telephones  and  doing  line  work  for  the  New 
State  Telephone  Company  at  Mapleton,  Iowa,  and  had  been 
in  such  employment  for  18  months  prior  to  his  injury.  On  the 
day  in  question,  through  arrangements  made  between  the  man- 
ager of  the  telephone  company  and  the  manager  of  the  defend- 
ant electric  light  company,  plaintiff  had  been  ** loaned*'  or  trans- 
ferred for  special  service  from  the  former  to  the  latter  company, 
to  assist  in  resetting  a  few  light  poles,  in  order  that  certain 
curbing  and  paving  construction  then  in  progress  at  Mapleton 
would  not  be  delayed.  The  work  to  which  plaintiff  had  been 
assigned  was  temporary,  and  contemplated  about  three  hours' 
tim6.  Nothing  was  said  to  him,  when  he  was  transferred,  as  to 
the  length  of  time  he  would  be  so  employed,  what  work  he  was 
to  do,  or  his  wages.  He  made  no  arrangements  personally  with 
the  defendant's  manager,  but  received  his  instructions  from  the 
said  manager  after  **he  got  on  the  job.''  Plaintiff  had  no  prior 
employment  with  the  defendant  company,  had  never  handled 
wires  charged  with  electricity,  and  possessed  very  little  knowl- 
edge concerning  same,  although  he  was  an  experienced  telephone 
lineman.  Before  climbing  the  pole  in  question  to  cut  the  wires, 
he  asked  defendant's  manager,  who  was  personally  supervising 
the  work,  whether  the  wires  carried  any  **  juice,"  to  which  ques- 
tion plaintiff  received  a  negative  answer.  In  cutting  the  second 
wire,  which  proved  to  be  *  *  alive, ' '  he  was  severely  and  painfully 
burned.  The  material  facts  in  evidence  are  not  in  controversy, 
and  plaintiff's  allegations  of  negligence  are  clearly  established. 

It  is  contended  that  the  district  court  had  no  jurisdiction  of 
the  parties  or  the  subject-matter  of  this  suit,  and  that  the  re- 
coverable damage  is  within  the  purview  of  the  provisions  and 
terms  of  the  Workmen's  Compensation  Law  of  Iowa.  This 
claim  is  predicated  on  the  proposition  that  the  defendant  com- 
i)aiiy  had  accepted  the  terms  of  said  statute,  and  that  plaintiff 
had  not  rejected  its  terms  prior  to  his  injury.  If  this  conten- 
tion is  sustainable,  plaintiff  is  confined  to  the  remedy  provided 
by  the  statute.  Section  2477-m,  Code  Supplement,  1913.  This 
is  the  primary  question  on  this  appeal,  and  the  crux  of  the  case. 

The  term  ^Svorkman,"  under  this  law,  means  **any  person 
who  has  entered  into  the  employment  of,  or  works  under  con- 
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tract  of  service,  express  or  implied,  or  apprenticeship  for  an 
employer,  except  a  person  whose  employment  is  purely  casual 
or  not  for  the  purpose  of  the  employer's  trade  or  business  * 
•  •  ."  Section  2477-ml6,  Code  Supplement,  1913,  as 
amended  by  Chapter  270,  Section  10,  Acts  of  the  Thirty -seventh 
General  Assembly. 

Was  the  employment  of  plaintiff,  under  the  facts  of  this 
case,  ** purely  casual?"  If  it  was,  then  it  is  wholly  immaterial 
whether  or  not  his  employment  was  '*for  the  purpose  of  the 
employer's  trade  or  business." 

This  case  presents  a  question  of  legal  definition,  and  the 
application  of  such  definition  to  the  facts.  To  define  a  term  is 
to  state  its  connotation  or  to  enumerate  the  attributes  which  it 
implies,  and  it  must  take  account  of  the  whole  class  to  which  it 
belongs,  and  nothing  but  the  class.  A  definition,  then,  is  such 
a  description  of  the  thing  defined,  including  all  essential  ele- 
ments and  excluding  all  nonessential,  as  to  distinguish  it  from 
all  other  things  and  classes.  To  illustrate :  A  man  is  a  matured 
male  biped  with  a  double  curve  in  his  backbone.  This  is  an 
exact  definition,  unless  it  can  be  shown  that  some  other  species 
of  animal  **not  man"  is  included  therein,  or  some  species  of 
animal  called  *'man"  is  excluded  therefrom. 

Not  all  words  can  be  defined  with  mathematical  nicety,  and 
we  appreciate  that,  in  construing  and  defining  the  terms  of  the 
statute  in  question,  *Hhe  court  is  bound,  not  to  a  narrow  tech- 
nical construction,  but  rather  to  a  broad  and  liberal  construction, 
to  make  effectual  the  very  purposes  for  which  the  law  was 
passed."  Bidwell  Coal  Co.  v.  Davidson^  187  Iowa  809.  This 
does  not  imply  that  the  words  of  the  statute  shall  not  be 
ascribed  their  ordinary  meaning  and  signification,  or  that  a 
strained  construction  shall  be  given,  to  meet  the  exigencies  of  a 
particular  case.  It  is  quite  evident  that  the  legislature  intended 
a  -w-^U-defined  meaning  of  the  word  '* casual,"  and  that  that 
meaning  is  its  ordinary  signification.  This  word  is  in  common 
use,  and  its  meaning  is  well  understood.  What  is  that  meaning  ? 
It  is:  Occasional;  incidental;  happening  at  uncertain  times; 
not  stated  or  regular.  Its  antonyms  are :  Regular ;  systematic ; 
periodic  and  certain.  Bedard  v.  Sweinhart,  186  Iowa  655;  3 
Words  and  Phrases  <lst  Series)  2369,  2370. 
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A  casual  employee  or  workman  is  one  who  has  entered  the 
employment  of  another,  to  render  a  particular  service  that  is  not 
continuous  or  regular,  but  only  occasional  or  incidental  to  the 
employment.  The  scope  and  purpose  of  the  hiring  are  im- 
portant considerations.  Clearly,  under  the  facts,  plaintiff's 
employment  was  purely  casual.  The  engagement  was  not  for  a 
certain  period.  It  was  temporary,  and  for  one  occasion  only. 
He  had  regular  employment  with  another  company,  and  it 
loaned  him  for  a  special  and  particular  service  of  about  three 
hours'  duration;  and  when  that  service  ended,  he  intended  to 
return  and  work  for  his  regular  employer.  Plaintiff  did  not 
know  definitely  the  character  of  the  work  he  was  tm  do,  when 
he  reported  for  duty  to  the  defendant  company.  We  may  say, 
as  was  said  in  In  re  Oaynor's  Case,  217  Mass.  86: 

**It  would  be  diflScult  to  conceive  of  employment  more 
nearly  casual  in  every  respect  than  was*  that  of  the  employee  in 
the  case  at  bar." 

Authorities  that  make  a  different  application  of  this  prin- 
ciple or  definition,  like  the  Wisconsin  decisions,  cannot  be  fol- 
lowed by  this  court.  We  are  not  unmindful  that  every  cause 
of  action  of  this  character  is  bottomed  on  its  own  facts ;  'but 
the  instant  case  is  ruled  by  Herbig  v,  Walston  Auto  Co.,  191  Iowa 
394,  with  cases  cited  and  distinguished.  See,  also,  Bridger  v. 
Lincoln  Feed  &  Fuel  Co,,  (Neb.)  179  N.  W.  1020;  Causineau  v. 
Black,  206  Mich.  479  (173  N.  W.  203) ;  Vphoff  v.  Industrial 
Board,  271  111.  312 ;  In  re  Cheever's  Case,  219  Mass.  244 ;  Chicago 
G.  W,  B.  Co,  V.  Industrial  Corn.,  284  111.  573  (120  N.  B.  508). 

Other  points  are  argued  by  appellant,  some  of  which  are 
incidental  to  the  primary  proposition  discussed  herein,  while 
others  refer  to  instructions  given  by  the  court  and  the  amount 
of  the  verdict  based  thereon.  We  find  no  reversible  error  in  the 
record. 

The  damages  awarded  are  not  excessive,  and  the  verdict  is 
amply  sustained  by  the  evidence.  The  judgment  entered  is, 
therefore, — Affirmed. 

Evans,  C.  J.,  Weaver,  Preston,  Stevens,  and  Paville, 
JJ.,  concur. 

Arthur,  J.,  dissents. 


June,  1921  ]    Ruff  Drug  Co.  v.  Western  Iowa  Co.    c  1035 


Oscar  Ruff  Drug  Company,  Appellee,  v.  Western  Iowa 

Company,  Appellant. 

LANDLORD  AND  TENANT:    NegUgence  In  Making  Repairs.    A  laud- 

1  lord  who  contracts  with  his  tenant  in  possession  to  make  specific 
repairs  on  the  leased  premises,  in  consideration  of  an  increased 
rental  after  the  repairs  are  completed,  and  makes  the  repairs  by  his 
own  contractor,  and  in  such  a  negligent  manner  as  to  cause  the  build- 
ing to  collapse,  is  liable  to  the  tenant  for  the  resulting  damage  to 
the  tenant's  stock  of  goods,  despite  the  fact  that  the  tenant,  during 
the  time  the  building  was  being  repaired,  was  in  possession  under  a 
lease  which  provided  that  **in  no  case  whatever  shall  lessor  *  *  * 
he  liable  to  the  lessee  *  ♦  ♦  for  any  injury  *  *  *  to  any  *  *  *  prop- 
erty on  the  premises  *  *  *  and  all  property  *  »  ♦  on  the 
premises  shall  be  at  the  sole  risk  of  the  lessee,'* 

CONTRACTS:     Constmctlon — Sweeping  Exemption  from  Liability.  Cue 

2  who  contracts  for  sweeping  exemptions  from  liability  does  not  nec- 
essarily escape  liability  for  wrongful  or  negligent  acts  which  the 
parties  manifestly  did  not  have  in  mind  when  the  contract  was 
executed. 

NEGLIGENCE:     Assumption  of  Risk — ^Tenant  Remaining  in  Repaired 

3  Building.  A  tenant  who  remains  in  possession  of  premises,  pending 
repairs  thereon  by  the  landlord,  does  not  assume  the  risk  attending 
the  collapse  of  the  building  when  the  record  demonstrates  that  the 
collapse  of  the  building  was  not  owing  to  the  dilapidated  condition 
thereof,  but  to  the  negligent  manner  in  which  the  repairs  were 
carried  on. 

APPEAL  AND  ERROR:     Harmless  Error — Erroneous  Direction  as  to 

4  Duty.  Instructions  to  the  effect  that  a  plaintiff  was  under  duty 
to  exercise  reasonable  care  not  to  overload  a  building,  when  the 
duty  was  absolute,  are  harmless,  when  the  record  very  clearly  shows 
that  the  damage  was  not  caused  by  overloading. 

EVIDENCE:     Opinion  Evidence — Collapse  of  Building.     An  expert  in 

5  the  construction  of  buildings  is  competent  to  express  an  opinion  as 
to  the  effect  on  a  building  of  repairs  made  in  a  proven  manner. 

Appeal  from  Woodbury  District  Court, — John  W.  Anderson, 

Judge. 

February  15,  1921. 
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Rehearing  Denied  June  25,  1921. 

Action  by  the  lessee  of  a  building  to  recover  damages  of 
the  lessor,  for  the  value  of  a  stock  of  merchandise  consisting  of 
drugs,  paints,  and  oiLs,  which,  it  is  charged,  was  totally  destroyed 
as  the  result  of  the  negligent  manner  in  which  the  lessor  caused 
certain  repairs  and  alterations  to  be  made  upon  the  leased 
premises.  There  was  a  verdict  in  favor  of  plaintiff  for  $71,- 
532.74  and  interest.  Defendant  appeals  from  the  judgment  en- 
tered thereon.  The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

E.  M,  Corhett,  Jepson  cf*  Struhle,  and  ShuU,  StilwUl  d- 
Sh^tJl,  for  appellant. 

O.  D.  Nickle  and  Henderson,  Fribourg  d'  Hatfield,  for 
appellee. 

Stevens,  J. — I.     Plaintiff  is  a  corporation,  organized  under 

the  laws  of  the  state  of  Iowa,  of  which  Oscar  Ruff  is  president ; 

and  on  and  prior  to  June  29,  1918,  it  occupied  the  west  store- 

1   landlobd  and     room  of  a  four-story  building,  situated  on  the 

tenant:  negii-     corner  of  Fourth  and  Douglas  Streets,   Sioux 

gence  m  making  ^  ' 

repairs.  City,  lowa,  together  with  the  basement  under 

the  same,  a  portion  of  the  second,  and  all  of  the  fourth  floor  of 
said  building,  as  lessees  of  the  Western  Iowa  Company,  a  cor- 
poration, appellant  herein,  and  conducted  a  wholesale  and  re- 
tail drug,  paint,  and  oil  business  therein.  The  east  and  remaining 
storeroom  of  said  building  was  occupied  by  the  Chain  Grocery 
Store,  the  two  rooms  being  separated  by  a  brick  wall  extending 
the  entire  length  of  the  building,  except  about  20  feet  at  the 
front,  and  from  the  floor  of  the  basement  to  the  second  storv. 
Both  rooms  were  25x90  feet,  fronted  south  on  Fourth  Street, 
and  were  known  as  Nos.  401  and  403.  The  entrance  from  Fourth 
Street  was  in  the  center  of  the  building.  The  three  lower  stories 
were  constructed  of  brick,  and  the  fourth  had  a  mansard  roof 
of  wood  and  tin.  Plaintiff's  lease,  whicli  was  entered  into  on 
December  1,  1915,  by  its  terms  expired  on  April  30,  1918.  Sev- 
eral years  before  the  lease  was  entered  into,  the  floor  of  the  east 
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or  Chain  storeroom  was  lowered  about  12  inches.  On  June  1, 
1918,  plaintiff  and  defendant  entered  into  a  contract,  by  the 
terms  of  which  defendant  agreed  to  make  certain  alterations 
and  repairs  in  plaintiff's  storeroom,  among  others,  not  necessary 
to  mention,  the  following : 

**A.  The  ground  floor  of  said  store  is  to  be  lowered  to  or 
near  a  level  with  the  sidewalk  grade  of  the  sidewalk  on  Fourth 
Street,  in  front  of  said  building. 

**B.  A  new  front  is  to  be  put  in  said  storeroom,  which 
front  shall  be  similar  to  that  now  in  the  store  occupied  by  the 
Chain  Grocery  &  Meat  Company,  at  403  Fourth  Street,  Sioux 
City,  Iowa;  the  front  on  the  Douglas  Street  side  of  said 
storeroom  is  to  be  rebuilt  and  an  entryway  to  said  store  is  to 
be  put  in,  same  to  be  as  nearly  like  the  entrance  on  Fourth 
Street  as  the  construction  of  the  building  will  permit. ' ' 

This  contract  further  provided  that,  in  consideration  of  the 
agreements  and  provisions  thereof,  as  soon  as  the  stipulated  re- 
pairs and  alterations  were  completed,  the  parties  would  enter 
into  a  new  lease  for  a  term  of  six  years,  commencing  May  1, 
1918,  which  should  **be  in  substantially  the  same  form  as  the 
lease  of  said  premises  heretofore  existing  between  the  parties 
hereto  and  above  referred  to.''  By  the  terms  of  said  contract, 
plaintiff  agreed  to  pay  an  additional  $100  per  month  rent  for 
the  premises  under  the  new  lease.  In  pursuance  of  said  arrange- 
ment, Melvin  J.  Smith,  president  of  the  defendant  company,  at 
once  made  arrangements  with  F.  X.  Babue  &  Sons,  building  con- 
tractors in  Sioux  City,  to  make  the  contemplated  alterations  and 
improvements  in  said  building,  specifying  that  the  work  should 
be  done  under  the  supervision  of  Joseph  Awe,  an  employee  of 
defendant  corporation.  Babue,  in  accordance  with  his  agree- 
ment, furnished  the  workmen  necessary  for  the  job  and  pur- 
chased the  material  to  be  used  in  the  building.  Work  was  com- 
menced about  June  19,  1918,  and  continued  until  June  29th, 
when,  shortly  after  the  noon  hour,  the  brick  wall  between  the 
two  storerooms  gave  way,  and  the  building  collapsed,  and  a  fire 
ensued,  totally  destroying  plaintiff's  stock  of  merchandise  and 
fixtures.  The  building,  as  stated,  was  constructed  of  brick  and 
mortar,  and  was  erected  in  1872.  The  bricks  used  in  the  struc- 
ture were  what  are  commonly  known  as  sand  bricks,  and  it  ap- 
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pears  that  the  mortar  had  become  rotten,  so  as  not  to  hold  the 
bricks  together.  The  center  wall  supported  one  end  of  the  joists 
in  both  storerooms  upon  which  the  floors  of  the  first  and  second 
stories  rested.  The  wall  in  the  basement  was  originally  21V^ 
to  22  inches  wide,  and  above  the  basement,  13  inches.  It  is 
claimed  that  the  collapse  of  the  building  was  due  to  the  care- 
less and  negligent  manner  in  which  the  work  of  lowering  the 
floor  in  plaintiff's  storeroom  was  performed.  The  joists  were 
Cottonwood,  the  ends  of  which  were  inserted  in  the  \^all ;  and,  in- 
stead of  removing  them,  they  were  sawed  off  and  lowered,  so 
as  to  rest  upon  a  single  course  of  brick,  built  up  from  the  founda- 
tion. To  lower  the  joists,  it  was  necessary  to  remove  brick  from 
the  single  course  to  the  depth  of  about  12  inches.  It  is  claimed 
that  the  wall  was  so  weakened  by  the  removal  of  the  brick  to 
permit  the  floors  to  be  lowered,  together  with  the  removal  of 
some  of  the  ends  of  the  joists  that  were  sawed  off,  and  to  which 
iron  anchors  imbedded  in  the  wall  were  attached,  by  channeling 
into  the  wall,  and  by  the  partial  destruction  of  a  header  course 
of  brick  by  the  use  of  a  cold-chisel,  as  to  cause  it  to  give  way, 
and  the  building  to  fall. 

It  is  also  claimed  that  the  defendant  was  negligent  in 
failing  to  cause  the  building  to  be  properly  inspected  before 
the  work  was  begun,  and  in  failing  to  provide  proper  support  and 
protection  to  the  wall  while  it  was  in  progress.  But,  as  appel- 
lant does  not  claim  that  the  question  of  defendant's  negligence 
should  not  have  been  submitted  to  the  jury,  we  have  no  occasion 
to  go  into  further  details  of  the  matters  relied  upon  to  consti- 
tute negligence. 

The  particular  negligence  charged  in  plaintiff's  petition  and 
submitted  to  the  jury,  as  stated  in  the  court's  instruction,  was: 

**The  act  of  negligence  charged  against  the  defendant,  and 
which  plaintiff  claims  was  the  direct  and  proximate  cause  of  the 
collapse  of  the  building  and  resulting  damage,  is  that  the  defend- 
ant was  negligent  in  attempting  to  lower  the  storeroom  floor,  and 
in  lowering  the  same,  in  the  manner  in  which  said  work  was  done 
and  attempted  to  be  done,  in  the  old,  worn,  and  ruinous  condi- 
tion in  which  the  walls  of  said  building  were  at  the  time  said 
work  was  done,  which  condition  was  known,  or  should  have  been 
known,  by  the  defendant  at  the  time.    And  this  is  the  only  act 
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of  negligence  on  the  part  of  defendant  which  you  are  to  consider 
in  your  determination  of  this  case. ' ' 

In  addition  to  a  general  denial  and  the  admission  of  formal 
matters  alleged  in  plaintiff's  petition,  the  defendant,  for  answer, 
pleaded  specially  that  the  collapse  of  the  building  and  the  re- 
sulting fire  occurred  without  negligence  upon  its  part,  and 
averred  that  the  work  of  making  alterations  and  repairs  was  done 
by  competent  workmen,  in  a  skillful  manner.  The  defendant 
also  alleged  that,  by  the  terms  and  provisions  of  the  written 
lease,  entered  into  on  December  1,  1915,  the  defendant  was  fully 
relieved  and  exempted  from  liability  for  the  damages  claimed; 
and  that  plaintiff,  during  the  work  of  remodeling  and  repairing 
the  building,  and  without  knowledge  of  the  defendant  or  of 
Babue  &  Sons,  negligently  caused  large  quantities  of  paint,  oils, 
lead,  and  other  goods  and  commodities  to  be  removed  from  the 
basement  and  placed  upon  the  upper  floors  of  the  building  in 
such  manner  as  to  overload  the  same ;  and  that  same  contributed 
to  the  collapse  of  the  said  building.  The  portions  of  the  lease 
referred  to  above  and  set  out  in  defendant's  answer  are  as 
follows : 

**And  in  no  case  whatever  shall  lessor  (or  those  having 
estate  in  the  premises)  be  liable  to  the  lessee,  or  any  other  per- 
son, for  any  injury,  loss  or  damage  to  any  person  or  property  on 
the  premises,  nor  for  the  use  or  abuse  of  water,  nor  for  leakage 
from  the  roof,  nor  for  bursting  or  leakage  of  pipes  in  any  part 
of  the  building  nor  for  any  damage  whatever  which  may  be 
caused  by  an  overflow' from  sewers;  nor  for  any  nuisance  made 
or  suffered  on  the  premises;  *  *  *  and  all  property  of  any 
kind  that  may  be  on  the  premises  shall  be  at  the  sole  risk  of 
the  lessee,  or  those  claiming  through  or  under  it;  and  that  the 
lessor,  its  successors  or  assigns  or  its  agents,  may  during  the  said 
term,  at  reasonable  times,  enter  to  view  the  said  premises  or  to 
show  the  property  and  buildings  to  persons  wishing  to  lease  or 
buy,  and  may  remove  placards  and  signs  not  approved  and 
affixed  as  herein  provided,  and  may  make  repairs  and  alterations, 
if  it  should  elect  so  to  do,  and  may  show  the  said  premises  and 
building  to  others,  and  at  any  time  within  three  months  next 
before  the  expiration  of  the  said  term  may  affix  to  any  suitable 
part  of  the  said  premises  a  notice  for  letting  or  selling  the  said 
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premises  or  building,  and  keep  the  same  so  affixed  ^vithoat  hin- 
drance or  molestation ;  •  •  •  " 

Aside  from  errors  which  appellant  claims  occurred  daring 
the  trial,  and  which  will  be  noted  later,  the  principal  conten- 
tions of  defendant  npon  this  appeal  are : 

1.  That  plaintiff's  occupancy  of  the  building,  both  at  the 
time  when  the  alterations  were  contracted  for  and  when  made, 
was  subject  to  the  express  agreement  quoted  above,  that  in  no 
event  whatever  should  the  defendant  be  liable  to  plaintiff  for 
injury,  loss,  or  damage  to  its  property  on  the  premises,  and  that 
same,  while  kept  thereon,  was  at  the  sole  risk  of  plaintiff. 

2.  That  plaintiff  assumed  the  risk  of  damage  to  its  prop- 
erty, and  failed  to  exercise  the  care  required  of  it  under  the  pro- 
visions of  its  lease  and  the  circumstances  shown. 

The  familiar  general  rules  governing  the  relation  and  liabil- 
ity of  a  landlord  to  his  tenant  for  damages  growing  out  of  de- 
fects in  the  leased  premises,  or  out  of  the  negligence  of  the  land- 
lord in  making  repairs,  such  as  that  the  occupancy  of  the  tenant 
is  at  his  own  risk  as  to  unconcealed  defects,  and  that  it  is 
the  duty  of  the  landlord,  in  attempting  to  make  repairs  or  altera- 
tions upon  leased  premises,  to  do  so  in  a  reasonably  prudent  and 
careful  manner,  and  that  he  is  liable  for  damages  proximately 
resulting  from  his  failure  to  do  so,  are  not  controverted.  While 
counsel  for  appellee  do  not  concede  that  plaintiff's  occupancy  of 
the  building  at  the  time  of  the  collapse  was  under  the  lease  that 
expired  April  30th,  the  argument  upon  both  sides  proceeds 
largely  upon  this  assumption.  When,  however,  it  comes  to  the 
question  of  the  interpretation  to  be  placed  upon,  and  the  legal 
effect  to  be  accorded  to,  the  so-called  exemption  clause  of  the 
lease  quoted  above,  the  views  of  counsel  are  widely  divergent. 

It  is  the  contention  of  appellant  that  this  clause  is  all  in- 
clusive, and  that,  unless  an  exception  as  to  negligence  is  to  be 
implied,  it  is  conclusive  against  the  defendant;  whereas  it  is 
the  claim  of  counsel  for  appellee  that  this  clause  waives  the  right 
to  claim  damages  only  for  those  things  which  might  naturally 
and  which  would  ordinarily  follow  from  the  occupation  of  a 
building,  and  for  which  the  landlord  would  not  be  liable,  under 
the  ordinary  rules  pertaining  to  the  relationship  of  landlord  and 
tenant,  and  to  such  as  might  have  been  reasonably  anticipated  to 
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occur,  and  that  damages  such  as  resulted  from  the  attempt  to 
make  repairs  and  alterations  in  the  building  were  not  within  the 
contemplation  of  the  parties. 

It  should  be  noted,  at  the  very  outset,  whether  given  partic- 
ular significance  in  argument  by  counsel  or  not,  that  the  re- 
pairs were  being  made  in  pursuance  of  the  separate  agreement 
of  June  1st,  which  specifically  recognized  that  the  former  lease 
had  expired,  and  provided  that,  when  the  repairs  were  com- 
pleted, a  new  lease — the  terms  of  which  were  no  more  definitely 
stated  than  that  they  would  be  substantially  the  same  as  the 
terms  of  the  former  lease — would  be  entered  into  for  a  term  of 
six  years,  commencing  May  1,  1918,  and  that  said  agreement 
further  designated  the  exact  repairs  to  be  made,  and  recited 
that  it  was  to  be  done  in  consideration  of  the  parties'  entering 
into  a  new  lease  for  the  term  stated,  at  an  increased  rental  of 
$100  per  month.  It  is  true  that  provisions  in  leases  exempting 
the  landlord  from  liability  for  damages  to  the  property  of  the 
tenant  caused  by  the  negligence  of  the  former  have  been  upheld, 
to  some  extent,  by  this  court  and  the  courts  of  other  jurisdic- 
tions. Griswold  v.  Illinois  Cent.  K.  Co.,  90  Iowa  265;  Hartford 
F.  Ins.  Co.  V,  Chicago,  M.  &  St,  P.  R.  Co.,  175  U.  S.  91 ;  Kennedy 
Bros.  V.  Iowa  St.  Ins.  Co.,  119  Iowa  29 ;  Oerlach  v.  Orain  Ship- 
pers M.  F.  his.  Assn.,  156  Iowa  333 ;  City  of  New  York  Ins,  Co, 
V.  Chicago,  B,  &  Q.  B,  Co.,  159  Iowa  129 ;  Roeh  v.  Business  Men's 
Trot.  Assn.,  164  Iowa  199 ;  Peek  v.  North  Staffordshire  B.  Co., 
10  H.  L.  Cases  *473;  Fera  v.  Child,  115  Mass.  32;  Tuttle  Co,  v, 
Phipps,  219  Mass.  474;  ChecMey  v.  Illinois  Cent.  R.  Co.,  257  111. 
491. 

A  careful  analysis  of  the  court's  decision  in  each  of  the 
cited  cases  reveals  that  the  clause  construed  either, -specifically 
or  definitely  exempted  the  landlord  from  liability  for  damages 
resulting  from  certain  designated  causes,  or  else  the  lease  in- 
volved was  a  lease  of  a  certain  portion  of  the  right  of  way  of  a 
railroad  for  a  nominal  consideration,  for  the  erection  of  an  eleva- 
tor or  other  building  of  similar  character  and  use.  In  the  latter 
cases,  the  exemption  provided  was  from  liability  for  damages 
resulting  from  fires  caused  by  the  negligence  of  the  company's 
servants.  In  none  of  these  cases  was  the  question  of  the  liability 
of  the  landlord  for  damages  caused  by  its  negligence  in  making 
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repairs  upon  leased  premises  involved.  The  clause  in  the  lease 
involved  in  this  controversy  is  couched  in  general  terms,  and 
does  not  specifically  exempt  the  defendant  from  liability  for  the 
negligent  acts  of  the  landlord.  The  defendant,  it  is  true,  re- 
served the  right  in  the  lease  f  o  enter  upon  the  premises  and  make 
repairs;  but  the  repairs  in  question  were  not  being  made  under 
the  terms  of  the  lease,  but  in  pursuance  and  under  the  terms  of 
the  separate  agreement  of  June  1st,  and  were  being  made  in  con- 
sideration of  a  new  lease,  to  be  entered  into  between  the  parties 
for  a  term  of  six  years,  at  an  additional  rental  of  $100  per  month. 
The  obligations  to  make  the  improvements  did  not  arise  out  of 
the  lease,  but  out  of  the  provisions  of  the  separate  agreement. 
Practically  all,  if  not  all,  of  the  courts  of  this  country  hold  that 
it  is  the  duty  of  the  landlord,  in  making  improvements  upon 
leased  premises,  although  the  work  is  done  gratuitously  by  him, 
to  exercise  reasonable  care  to  see  to  it  that  no  injury  results 
to  the  occupying  tenant.  If,  therefore,  repairs  are  made  by  the 
landlord  in  a  careless  and  negligent  manner,  he  is  liable  to  the 
tenant  for  such  damages  as  are  the  proximate  result  of  such 
negligence ;  and  the  tenant  does  not  assume  the  risk  of  the  land- 
lord's  negligence.  Mortrude  v.  Martin^  185  Iowa  1319,  1320; 
Glickauf  v.  Mauer,  75  111.  289  (20  Am.  Rep.  238) ;  OiU  v.  Mid- 
dleton,  105  Mass.  477  (7  Am.  Rep.  548) ;  Gregor  v.  Cody,  82 
Me.  131  (17  Am.  St.  466)  ;  Michael  &  Bro.  v.  Billings  Pig.  Co,, 
150  Ky.  253  (150  S.  W.  77) ;  Mann  v.  Fuller,  63  Kan.  664  (66 
Pac.  627) ;  Vpham  v.  Head,  74  Kan.  17  (85  Pac.  1017) ;  Galvin 
V.  Seals,  187  Mass.  250  (72  N.  E.  969) ;  Vollrath  v.  Stevens, 
199  Mo.  App.  5  (202  S.  W.  283) ;  Tarnogurski  v,  Rzepski,  252 
Pa.  507  (97  Atl.  697) ;  Muniby  v.  Bowden,  25  Fla.  454  (6  So. 
453) ;  Covington  Co,  v.  Masonic  Temple  Co.,  176  Ky.  729  (197 
S.  W.  420) ;  Bains  v.  Dank,  199  Ala.  250  (74  So.  341). 

Exemption  clauses  in  various  leases  somewhat  less  sweeping 
and  comprehensive  in  their  general  terms  have  been  held  by 
the  courts  of  other  jurisdictions,  particularly  by  the  New  York 
courts,  not  to  operate  as  a  waiver  of  the  right  of  the  tenant  to 
recover  from  a  landlord  damages  resulting  from  the  making  of 
repairs  in  a  negligent  manner.  Lewis  Co,  v.  Metropolitan  Realty 
Co.,  189  N.  Y.  534  (82  N.  E.  1126)  ;  Edfe  v.  Tufts,  216  Mass, 
563  (104  N.  E.  341;  Smith  v.  Faxon,  156  Mass.  589  (31  N.  E. 
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687) ;  Unterberg  v,  Israel,  103  Misc.  Rep.  675  (171  N.  Y.  Supp. 
133);  Second  V,  C.  R,  Corp,  v.  Hare,  165  N.  Y.  Supp.  371; 
Sach^r  v,  Murray  Lenox  L.  Co.,  171  N.  Y.  Supp.  216 ;  Worthing- 
ton  V,  Parker,  11  Daly  (N.  Y.)  545. 

In  Mortrude  v.  Martin,  185  Iowa  1319,  plaintiff  sought  to 
recover  damages  for  injuries  received  by  him,  caused  by  the 
falling  of  plaster  from  the  ceiling  of  a  store  in  which  he  was  em- 
ployed. One  of  the  defenses  urged  was  that  the  lease  under 
which  his  employer  occupied  the  premises  as  a  tenant  contained 
a  clause  giving  the  landlord  permission  to  build  additional 
stories  to  the  building,  and  waiving  claims  for  damages  oc- 
casioned thereby.  We  held  that  this  provision  of  the  lease 
waived  only  such  damages  as.  might  result  from  the  proper  con- 
struction of  the  building,  and  not  such  as  might  result  from  neg- 
ligence in  the  construction  thereof. 

It  will  be  remembered  that  the  repairs  in  question  were  be- 
ing made  by  workmen  furnished  by  a  local  contractor  engaged 
by  defendant,  under  the  direct  supervision  and  contract  of  a 
foreman  also  in  defendant's  employ.  No  one  connected  with  the 
plaintiff  company  had  anything  whatever  to  do  therewith,  or 
a  right  to  exercise  control  over  the  workmen  or  to  direct  the 
manner  in  which  the  work  should  be  performed. 

It  is  true  that  the  so-called  exemption  clause  of  the  lease 
is  stated  in  broad  and  sweeping  general  terms,  but  we  cannot 
conceive  that  the  waiver  of  damages  resulting  to  the  lessee  from 

the  negligence  of  the  lessor,  in  making  specific 

2    Contracts  * 

*  construction:         repairs  upou  the  building  in  pursuance  of  a 

sweeping  exemp-  x        •     j  j       x  .         >  x* 

tion  from  Separate,  independent,  contract,  resting  upon  a 

'*  *  *  ^"  new  consideration,  could  have  beeiT  within  the 

contemplation  of  the  parties  at  the  time  the  lease  was  entered 
into.  No  such  repairs  were  in  the  mind  of  either  party.  It  is 
our  conclusion  upon  this  point  that,  although  it  be  conceded 
that  plaintiff  was  occupying  the  premises,  at  the  time  the  build- 
ing collapsed,  under  the  terms  and  provisions  of  the  lease  that 
expired  April  1st,  he  did  not,  by  the  provisions  quoted,  waive 
his  right  to  claim  damages  for  the  total  destruction  of  his  stock 
of  merchandise,  as  the  result  of  the  negligence  of  the  defendant 
in  repairing,  altering,  and  reconstructing  a  portion  of  the  build- 
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ing  occupied  by  plaintiff,  and,  in  a  measure,  at  his  instance  and 
request. 

II.  Much  evidence  was  introduced  by  plaintiff  tending  to 
show  that  the  building,  at  the  time  the  work  of  making  repairs 
commenced,  was  in  a  dilapidated  and  ruinous  condition;  that 

the  brick  out  of  which  it  was  constructed  was 

'  assumption  of        of  poor  quality ;  that  the  mortar  had  lost  its 

maining  in  Strength,  and  was  easily  crumbled,  and  had  little 

repaired  building.  -n        •         n  jij.ixj.i-  i  i. 

or  no  adhesive  force ;  and  that  the  work  was  be- 
gun without  inspection  of  the  center  wall  of  the  building,  for 
the  purpose  of  ascertaining  whether  the  repairs  could  be  safely 
made. 

It  is  contended  by  counsel  for  appellant  that  the  charge 
of  negligence,  submitted  to  the  jury,  was  so  inseparably  con- 
nected with  the  ruinous  and  unsafe  condition  of  the  building 
that,  aside  from  the  exemption  clause  in  the  lease,  plaintiff  can- 
not recover,  for  the  reason  that  he  was  bound  to  make  such  ex- 
amination of  the  premises  as  was  necessary  to  determine  whether 
they  were  safe  for  occupancy ;  and  that  defendant  is  not  liable 
for  injuries  resulting  from  such  defects  as  were  known  to  plain- 
tiff, *or  would  have  been  discovered  by  such  inspection  as  it  was 
his  duty  to  make ;  also,  that,  if  the  issue  of  negligence  submitted 
to  the  jury  was  not  so  inseparably  based  upon  the  unsafe  con- 
dition of  the  building  as  to  preclude  recovery,  the  evidence  con- 
clusively shows  that  plaintiff  assumed  the  risk,  and  failed  to 
exercise  due  care,  under  the  circumstances.  The  contention  of 
counsel  fails  to  distinguish  between  injuries  resulting  from  un- 
concealed defects  in  the  building  and  injuries  resulting  from 
the  omission  of  the  landlord  to  perform  some  duty  owed  to  the 
tenant,  or  from  affirmative  acts  of  negligence  committed  by 
him  in  making  repairs  upon  the  leased  premises.  The  evidence 
does  not  disclose  that  the  collapse  of  the  building  was  due  to 
its  inherent  weakness  or  to  defects  reasonably  discoverable  upon 
proper  inspection  thereof,  but  sufficient  evidence  was  introduced 
that  such  collapse  was  due  to  the  negligent  manner  in  which  the 
work  of  lowering  the  floor  in  the  storeroom  occupied  by  plaintiff 
was  done,  to  require  submission  of  the  question  to  the  jury. 
Plaintiff,  by  remaining  with  his  stock  of  goods  in  the  building, 
assumed  no  risk  for  injuries  caused  by  the  negligence  of  defend- 
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ant  in  lowering  the  floor  and  making  the  other  stipulated  altera- 
tions in  the  building.  It  did  appear  from  the  testimony  of  one 
Raven,  an  architect  who  was  called  as  a  witness  for  plaintiff, 
that,  before  the  contract  for  the  repairs  and  alterations  of  the 
building  was  entered  into,  he  told  Ruff  that  the  building  was  in 
such  a  condition  that  extensive  repairs  or  alterations  could  not 
be  safely  made  thereon.  Ruff  did  not  communicate  this  conver- 
sation to  the  defendant.  He  testified,  however,  that  the  con- 
versation was  a  casual  one;  that  it  had  entirely  gone  from  his 
mind ;  .and  that,  so  far  as  he  knew,  Raven  was  not  speaking  from 
knowledge  obtained  from  an  inspection  of  the  building,  and  he 
paid  little  attention  to  what  he  said. 

The  case  does  not,  in  our  opinion,  come  within  the  rule  an- 
nounced in  Dresser  v.  Bates,  250  Fed.  525,  and  other  cases  cited 
upon  this  point  in  the  brief  of  appellant.  Plaintiff's  cause  of 
action  was  not  based  upon  the  ruinous  condition  of  the  building, 
due  to  its  age  and  deterioration,  but  upon  the  negligent  manner 
in  which  the  work  was  attempted  to  be  done,  and  was  done. 
Clearly,  there  was  no  assumption  of  the  risk  by  the  plaintiff, 
and  we  need  not  refer  particularly  to  the  large  number  of  au- 
thorities cited  by  counsel. 

III.  We  have  carefully  analyzed  appellant's  exceptions  to 
the  ninth  paragraph  of  the  court's  charge  to  the  jury,  and  reach 
the  conclusion  that  same  is  without  merit.     The  exceptions  to 

Paragraph  11  are  likewise  without  substantial 
*  error:  harmless    merit.    The  Icasc  provided  that,  during  the  term, 

error :  errone-  .,  .  t_-ij  ai^  ittj 

OUR  direction  as    the  premiscs  should  not  be  overloaded,   dam- 
^   ^^'  aged,  or  defaced  by  the  lessor.    It  appears  from 

the  record  that  a  quantity  of  merchandise  was  removed  by  plain- 
tiff from  the  basement  to  the  fourth  floor  of  the  building  just 
before  the  work  of  making  the  alterations  commenced.  •  Evi- 
dence was  introduced  to  the  effect  that  the  merchandise  was  re- 
moved upon  the  orders  of  defendant's  superintendent,  so  as  to 
give  more  room  to  the  workmen  employed  in  lowering  the  floor. 
This  was,  however,  denied  by  the  witnesses  for  defendant.  It 
is  also  shown  that  a  considerable  quantity  of  paper  had  been 
recently  removed  from  the  fourth  floor,  and  that  the  merchan- 
dise taken  from  the  basement  did  not  exceed  2,000  or  3,000 
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pounds  in  weight,  which  was  much  less  than  the  weight  of  the 
rolls  of  paper  referred  to. 

The  court,  in  Paragraph  11,  instructed  the  jury  that  it  was 
the  duty  of  plaintiff  to  use  reasonable  and  ordinary  care  not 
to  permit  anything  to  be  done  which  would  overload  the  prem- 
ises, in  view  of  the  condition  of  the  building  and  the  alterations 
and  remodeling  contemplated,  so  far  as  the  same  were  known  to 
the  plaintiff.  Counsel  for  appellant  contends  that  the  instruc- 
tion was  erroneous,  for  the  reason  that  it  should  have  stated  that 
plaintiff  was  absolutely  bound  not  to  overload  the  premises,  and 
that  it  was  its  duty  to  determine,  at  its  peril,  whether  this 
was  being  done.  Whether  the  instruction  was  correct  as  stated, 
or  whether  it  should  have  been  framed  upon  the  theory  of  coun- 
sel, we  think  no  prejudice  could  have  resulted  to  defendant  on 
account  of  the  form  in  which  it  was  given.  The  evidence  wholly 
fails  to  show  that  the  collapse  of  the  building  was  due  to  over- 
loading. As  stated,  the  weight  of  merchandise  on  the  fourth 
floor  was,  according  to  record,  appreciably  less  than  it  cus- 
tomarily was. 

IV.  A  witness  who  properly  qualified  as  an  expert  on 
building  construction  was  asked,  in  a  hypothetical  question  which 
assumed  certain  facts  shown  in  evidence  with  reference  to  the 
5  EviDENOB-  condition  of  the  building  and  the  manner  in 

dence*°  coiu  se     which  the  work  of  lowering  the  floor  was  done, 
of  building.  ^q  gjve  his  opiuiou  as  to  what  would  be  the 

effect  upon  the  center  wall  of  doing  the  work  in  the  manner  as- 
sumed. He  answered  that  he  would  expect  it  to  cause  the  wall 
to  collapse.  The  objection  to  the  question  was  that  it  invaded 
the  province  of  the  jury,  and  asked  the  witness  to  pass  upon  the 
ultimate  facts.  The  objection  is  not  well  taken.  The  witness 
had  a  right -to  express  an  opinion  based  upon  the  facts  offered  in 
evidence  and  assumed  in  the  hypothetical  question  as  to  the 
effect  upon  the  building  of  doing  the  work  in  the  manner  stated. 
We  need  not  review  the  authorities  cited,  but  the  question  comes 
reasonably  within  the  rule  of  Morgan  v.  Fremont  County y  92 
Iowa  644;  Kitteringham  v.  Sioux  City  &  Pac.  B.  Co.,  62  Iowa 
285 ;  Brier  v.  Chicago,  B.  /.  &  P.  B.  Co.,  183  Iowa  1212. 

Some  other  minor  questions  are  dismissed  by  counsel  for 
appellant;  but  it  is  impossible,  in  an  opinion  of  permissible 
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length,  to  review  all  of  the  points  discussed  by  counsel  in  argu- 
ment, or  to  point  out  either  their  inapplicability  to  the  ease  at 
bar  or  their  want  of  controlling  importance.  On  account  of  the 
large  amount  involved,  this  is  a  case  of  unusual  importance. 
Aided  by  the  careful  manner  in  which  the  record  was  prepared, 
and  the  exhaustive  treatment  of  the  propositions  relied  upon  for 
reversal  by  counsel  in  their  respective  briefs,  we  have  given  the 
entire,  record  the  fullest  possible  consideration. 

To  give  the  effect  urged  by  appellant  to  the  provisions  of  the 
lease  quoted  above  would,  under  the  circumstances  shown,  it 
seems  to  us,  be  to  place  an  unwarrantable  interpretation  thereon, 
and  by  implication  or  construction  to  add  something  thereto 
which  manifestly  was  not  within  the  contemplation  of  the  parties 
at  the  time  the  instrument  was  executed.  Since  we  fail  to  dis- 
cover grounds  for  reversal  in  the  record,  the  judgment  of  the 
court  below  is — Affirmed, 

Evans,  C.  J.,  Arthur  and  FAVUiLE,  JJ.,  concur. 


* 

L.  W.  Schaffner,  Appellee,  v.  Frank  S.  Shaw,  Auditor  of 

State,  Appellant. 

0FFI0EB8:     Koncreation  of  Office.     A  legislative  act  whieh  provides 

1  for  an  additional  district  court  judge  does  not  create  an  office. 

OFFICEB8:    Existence  of  Vacancy.    A  vacancy  in  office  occurs  instanter 

2  upon  the  passage  and  approval  of  a  legislative  act  which  authorizes 
the  governor  to  appoint  an  additional  district  judge  in  a  named 
district. 

OONSTrnXTIOKAIi  LAW:      Increase  of   Salary   of  Judges — ^Appoin- 

3  tees.  The  constitutional  prohibition  that  the  salary  of  judges  of 
the  district  court  shall  not  be  increased  '^  during  the  term  for  which 
they  shall  have  been  elected,^'  applies  to  judges  appointed  by  the 
governor  to  fill  vacancies,  as  well  as  to  those  elected  by  the  people. 
(Const.,  Art.  5,  Sec.  9.) 

CONSTITUTIONAL  LAW:    Increase  of  Salary  of  District  Judge.    The 

4  constitutional  prohibition  that  the  salary  of  a  judge  of  the  district 
court  shall  not  be  increased  "during  the  term  for  which  he  shall 
have  been  elected,"  is  not  violated  by  a  salary-increasing  act 
passed  by  the  assembly  and  approved  by  the  governor  prior  to  the 


1048  SciiAFFNER  V.  SnAW.  [191  lowa 

passage,  approval,  and  publication  of  the  act  under  which  the  judge 
is  appointed,  even  though  the  salary-increasing  act  did  not  become 
effective  until  a  later  date, — July  4th,  following. 

STATUTES:     "Law"  With  Effectiveness  Postponed.    A  legislative  act 
5    becomes  a  law  instanter  upon  its  due  passage  and  approval  by  the 
governor  notwithstanding  the  fact  that  the  date  when  it  becomes 
effective  is  postponed. 

Appeal  from  Polk  District  Court. — Lester  L.  Thompson,  ^udge. 

December  31,  1920. 

Reuearinq  Denied  June  25,  1921. 

Action  to  mandamus  the  auditor  of  state  to  issue  warrants 
for  an  alleged  unpaid  balance  owed  to  two  district  judges  as 
salaries.  Claims  for  these  differences  were  duly  assigned  to 
plaintiff.  Decree  was  entered,  as  prayqd.  The  auditor  of  state 
appeals. — Affirmed. 

Clarke  &  Cosson,  for  appellant. 
Healy  &  FavUle,  for  appellee. 

Ladd,  J. — The  thirty-seventh  general  assembly  enacted  an 
amendment  to  Section  253  of  the  Supplemental  Supplement  to 
the  Code,  1915,  increasing  the  annual  salary  of  district  judges 
from  $3,500  to  $4,000.  See  Chapter  235,  Acts  of  the  Thirty- 
seventh  General  Assembly.  This  enactment,  approved  by  the 
governor  on  April  12,  1917,  was  without  publication  clause.  By 
Chapters  255  and  256  of  the  Acts  of  the  Thirty-seventh  General 
Assembly,  the  number  of  judges  in  the  eleventh  and  fourteenth 
judicial  districts  was  increased,  one  judge  in  each  district,  and 
the  governor  was  authorized  to  fill  by  appointment  the  vacancies 
so  created.  These  acts  were  approved  by  the  governor  on  April 
17,  1917,  and  went  into  effect  on  their  publication,  April  19th 
of  the  same  year.  The  governor  appointed  James  DeLand  as 
district  judge  in  the  fourteenth  judicial  district,  and  G.  D. 
Thompson  as  district  judge  in  the  eleventh  judicial  district,  and 
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both  qualified,  about  May  1,  1917,  for  terms  expiring  January  1, 
1919,  or  until  successors  should  be  elected  and  qualified.  The 
auditor  of  state  issued  warrants  on  the  treasurer  of  state  for 
their  salaries  at  the  rate  of  $3,500  per  annum  until  January  1, 
1919,  notwithstanding  their  demand  that  warrants  be  issued  to 
them  at  the  rate  of  $4,000  per  annum  from  July  4, 1917,  when  the 
amendment  increasing  the  salary  of  district  judges  took  effect. 

Section  26  of  Article  3  of  the  Constitution  declares  that: 

*'No  law  of  the  general  assembly,  passed  at  a  regular  ses- 
sion, of  a  public  nature,  shall  take  effect  until  the  fourth  day 
of  July  next,  after  the  passage  thereof.  Laws  passed  at  a  spe- 
cial session  shall  take  effect  ninety  days  after  the  adjournment 
of  the  general  assembly  by  which  they  were  passed.  If  the  gen- 
eral assembly  shall  deem  any  law  of  immediate  importance, 
they  may  provide  that  the  same  shall  take  effect  by  publication  in 
newspapers  in  the  state.'' 

Section  9  of  Article  5  of  the  Constitution  provides  that 
judges  of  the  supreme  and  district  courts  *' shall  severally  re- 
ceive such  compensation  as  the  general  assembly  may,  by  law, 
prescribe;  which  compensation  shall  not  be  increased  or  dimin- 
ished during  the  term  for  which  they  shall  have  been  elected.'' 

The  auditor's  contention  is  that,  though  the  judges  were  ap- 
pointed and  qualified  subsequent  to  the  passage  and  approval 
of  the  amendment  increasing  district  judges'  salaries,  that 
amendment,  being  without  publication  clause,  did  not  become 
effective  until  long  afterwards,  to  wit,  July  4,  1917,  and  that, 
therefore,  such  increase  could  not  become  operative  during  the 
respective  terms  of  office  extending  to  January  1,  1919.  On  the 
other  hand,  counsel  for  plaintiff  urges:  (1)  That  the  office 
created  by  this  special  act  of  the  legislature  was  distinctively  an 
appointive  office,  and  the  judges  were  not  elected,  but  were  ap- 
pointed, and  that  the  Constitution  applies  to  elected  officers 
only;  and  (2)  that  the  amendment  increasing  the  salary  became 
a  law  before  the  office  was  created  or  the  judges  appointed,  and 
that,  therefore,  there  was  no  legislative  increase  in  salary  dur- 
ing their  respective  terms  of  office. 

I.  Chapter  255  of  the  Acts  of  the  Thirty-seventh  General 
Assembly  merely  amended  Section  227  of  the  Supplemental 
Supplement  to  the  Code,  1915,  by  striking  out  **  two"  as  the  num- 
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ber  of  judges  in  the  fourteenth  judicial  district 
creation  of  and  inserting     three     instead,  authorizing  the 

governor  to  fill  the  vacancy  so  created,  and  pro- 
viding that  the  person  so  appointed  should  hold  office  until  Janu- 
ary 1, 1919,  or  until  his  successor  should  be  elected  and  qualified. 
The  same  is  true  of  Chapter  256  of  the  Acts  of  the  Thirty-seventh 
General  Assembly,  save  that  the  word  **four''  was  substituted 
for  "three"  in  the  paragraph  of  said  Section  227  relating  to  the 
eleventh  judicial  district.  Neither  purported  to  create  another 
court,  but  assumed  that,  in  the  generic  sense,  the  district  court 
existed  as  created  by  Section  1  of  Article  5  of  the  Constitution. 
The  judges  are  but  organs  of  the  court,  the  conduits  through 
which  it  speaks.  The  court  and  judge  are  by  no  means  a  unit. 
They  coexist,  but  not  all  in  the  same  person.  Magruder  v. 
Swann,  25  Md.  173.  For  the  transaction  of  business,  that  court 
**  consists  of  a  single  judge,  who  shall  be  elected  by  the  qualified 
electors  of  the  district  in  which  he  resides. ' '  Constitution,  Sec- 
tion 5,  Article  5.  The  amendments  increasing  the  number  of 
judges  were  authorized  by  an  amendment  to  Section  10  of  Ar- 
ticle 5  of  the  Constitution,  providing  that: 

**At  any  regular  session  of  the  general  assembly,  the  state 
may  be  divided  into  the  necessary  judicial  districts  for  district 
court  purposes,  or  said  districts  may  be  reorganized  and  the  num- 
ber of  the  districts  and  the  judges  of  said  courts  increased  or 
diminished ;  but  no  reorganization  of  districts  or  diminution  of 
judges  shall  have  the  effect  of  removing  a  judge  from  office.'' 

The  increase  or  diminution  of  the  number  of  judges  contem- 
plated by  Section  10  of  Article  5,  as  so  amended,  is  of  the  dis- 
tricts and  judges,  but  not  of  the  court.  The  court  existed  from 
its  creation  by  the  Constitution.  Its  functions  are  exercised 
through  a  single  judge,  and  the  addition  of  a  judge  in  a  district 
does  not  change  the  court,  but  amounts  to  no  more  than  adding 
another  to  the  numerous  offices  of  district  judge.  The  acts,  then, 
did  not  create  a  distinctively  new  office,  but  added  to  the  number 
of  the  offices  previously  existing.  See  State  v.  Emmons,  72  Iowa 
265. 

II.  The  effect  of  increasing  the  number  of  judges  in  each 
of  these  districts  created  a  vacancy  in  the  office  of  district  judge 
in  each.    The  word  ** vacancy,"  as  applied  to  an  office,  has  no 
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2.  Officers:  exist-  technical  meaning.  ** Vacant''  means  empty, 
ence  of  vacancy,  unoccupied.  As  applied  to  an  ofSee,  it  means 
** without  an  incumbent."  Thus  an  existing  office  without  an 
incumbent  is  vacant ;  and  by  the  great  weight  of  authority  there 
is  no  difference,  in  so  far  as  the  right  to  appoint  is  concerned, 
whether  the  vacancy  is  occasioned  by  death  or  resignation  of  the 
incumbent,  or  the  office  has  been  created,  and  no  incumbent  has 
been  appointed  or  elected  to  the  office.  Any  office  without  an 
incumbent  is  deemed  to  be  vacant.  As  said  in  State  v.  Mayor  of 
Butte,  41  Mont.  377  (109  Pac.  710) : 

**The  office,  having  been  newly  created,  became  ipso  facto 
vacant  in  its  creation." 

See  In  re  Fmrth  Jud.  Dist,,  4  Wyo.  133  (32  Pac.  850) ; 
State  V.  Askew,  48  Ark.  82  (2  S.  W.  349).  As  declared  in 
Stocking  v.  State,  7  Ind.  326 : 

**  An  existing  office  without  an  incumbent  is  vacant,  whether 
it  be  a  new  or  an  old  one." 

Many  courts,  as  said  in  Knight  v,  Trigg,  16  Idaho  256  (100 
Pac.  1060),  hold  that: 

**The  word  'vacancy'  as  aptly  and  fitly  applies  to  and  de- 
scribes the  condition  of  a  newly  created  office,  and  before  it  is 
filled  with  an  incumbent,  as  it  does  to  an  office  that  has  been  oc- 
cupied by  a  duly  elected  officer  who  subsequently  died  or  re 
signed. ' ' 

The  Supreme  Court  of  New  York  remarked,  in  In  re  Ap- 
plication of  Collins,  16  Misc.  Rep.  598  (40  N.  Y.  Supp.  517), 
that: 

**A  newly  created  office  which  is  not  filled  by  the  tribunal 
which  created  it  becomes  vacant  on  the  instant  of  its  creation." 

See,  also,  Yates  v.  McDonald,  123  Ky.  596  (96  S.  W.  865)  ; 
State  V.  Bicrkhead,  187  Mo.  14  (85  S.  W.  901) ;  Commormealth 
V.  McAfee,  232  Pa.  36  (81  Atl.  85) ;  and  cases  collected  in  8 
Words  and  Phrases,  beginning  at  page  7259.  The  governor, 
having  authority  so  to  do,  appointed  De  Land  and  Thompson  to 
fill  the  vacancies  created ;  and,  upon  qualification,  they  exercised 
the  same  functions  as  other  like  officers.  We  discover  no  ground 
for  discrimination  between  these  and  other  district  judges, 
elected  or  appointed. 

III.     The  judg^  were  appointed  for  a  period  extending 
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from  May  1,  1917,  until  January  1,  1919,  when  the  regular  term 
of  four  years  began,  and  until  their  successors  should  be  elected 
3.  CONSTITUTIONAL  ^^^  qualificd.     Such  period  was  not  the  filling 
^Ir  'jr-^d^es'   ^^*  ^^  *"  unexpired  term,  and  for  this  reason 
appointees.  they  could  uot  be  within  the  rule  of  decisions 

declaring  the  term  a  unit,  and  holding  that,  where  the  incumbent 
resigns  or  dies,  the  appointee  for  the  remainder  of  the  term  comes 
within  the  prohibition  of  any  increase  or  diminution  of  salary. 
On  this  question,  the  cases  are  in  conflict.  State  v,  Frear,  138 
Wis.  536  (120  N.  E.  216);  Gaines  v.  Horrigan,  4  Tenn.  608; 
State  V.  Porter,  (Mont.)  188  Pac.  375.  The  vacancy,  as  seen, 
was  created  by  statute,  and  an  incumbent  designated  for  the 
particular  office  for  the  first  time.  This  was  by  appointment, 
"and  not  by  election,  unless  the  words  ** appoint"  and  ** elect" 
are  to  be  treated  as  synonyms.  That  they  are  not  ordinarily  so 
regarded  is  conceded  by  all  the  authorities.  Webster  defines 
*' appoint"  as  meaning  **to  assign,  designate,  or  set  apart,  by 
authority;"  and  ** elect"  as  meaning  *'to  determine  by  choice, 
to  decide  upon,  to  choose,  to  select,  or  take  for  an  office  by  vote, 
to  designate."  The  Century  Dictionary  defines  ** appoint"  as 
meaning  **to  allot,  set  apart,  or  designate;  to  nominate  or  au- 
thoratively  assign ;  to  settle,  fix,  name,  or  determine  by  authority 
or  upon  agreement,"  and  *' elect,"  as  meaning  **to  pick  out;  se- 
lect from  among  a  number ;  to  choose ;  prefer ;  determine  in  favor 
of."  Both  words  involve  the  choice  or  selection  of  some  person 
or  persons  thought  suitable  for  the  office  or  place,  and  the  dis- 
tinction uniformly  pointed  out  in  the  books  is  that  ** election" 
ordinarily  has  reference  to  the  choice  or  selection  by  the  electors 
of  nation,  state,  or  some  of  the  almost  numberless  subdivisions; 
while  ** appointment"  is  the  expression  of  choice  or  selection, 
but  by  an  individual,  as  by  governor,  or  by  several  constituting 
an  official  body,  as  a  town  or  city  council.  The  two  words  are 
not  always  employed  with  discrimination ;  but,  as  appears  in  the 
decisions  to  be  cited,  have  sometimes  been  made  use  of  inter- 
changeably. The  word  *' election,"  as  found  in  the  Constitution 
of  this  state,  is  qualified  by  defining,  in  every  instance  save  that 
under  consideration,  where  used,  unless  what  is  intended  is  ap- 
parent. Thus,  in  Section  6  of  Article  2  of  the  Constitution,  it  is 
said  that  *  *  all  elections  by  the  people  shall'  be  by  ballot. ' '    Sec- 
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tion  7  of  Article  3  makes  each  house  judge  of  the  election  of  its 
own  members.    Section  21  of  Article  3  declares  that: 

**No  senator  or  representative  shall,  during  the  time  for 
which  he  shall  have  been  elected,  be  appointed  to  any  civil  oflBce 
of  profit  under  this  state,  which  shall  have  been  created,  or  the 
emoluments  of  which  shall  have  been  increased  during  such  term, 
except  such  offices  as  may  be  filled  by  elections  by  the  people/' 

Section  38  of  Article  3  declares  that: 

**In  all  elections  by  the  general  assembly,  the  members 
thereof  shall  vote  viva  voce.'' 

Section  2  of  Article  4  provides  that : 

**The  governor  shall  be  elected  by  the  qualified  electors/' 

Section  10  thereof  provides  that : 

*  *  When  any  office  shall,  from  any  cause,  become  vacant,  and 
no  mode  is  provided  by  the  Constitution  and  laws  for  filling 
such  vacancy,  the  governor  shall  have  power  to  fill  such  vacancy, 
by  granting  a  commission,  which  shall  expire  at  the  end  of  the 
next  session  of  the  general  assembly,  or  at  the  next  election  by 
the  people." 

Section  3  of  Article  5  of  the  Constitution  declares  that  ''the 
judges  of  the  Supreme  Court  shall  be  elected  by  the  qualified 
electors  of  the  state;"  and  Section  5  thereof,  that  the  judge  of 
the  district  court  "shall  be  elected  by  the  qualified  electors  of 
the  district  in  which  he  resides." 

Section  6  of  Article  11  provides  that: 

* '  In  all  cases  of  elections  to  fill  vacancies  in  office  occurring 
before  the  expiration  of  a  full  term,  the  person  so  elected  shall 
hold  for  the  residue  of  the  unexpired  term;  and  all  persons  ap- 
pointed to  fill  vacancies  in  office,  shall  hold  until  the  next 
general  election,  and  until  their  successors  are  elected  and  quali- 
fied." 

In  so  defining  ** election,"  where  what  is  meant  thereby  is 
not  apparent,  there  is  an  implication  of  its  possible  use  in  a  dif- 
ferent sense.  Certainly,  the  imagination  is  not  vivid  enough  to 
suggest  any  reason  for  shielding  a  judge  elected  by  the  people 
from  the  influence  of  the  legislative  department  of  government 
by  prohibiting  the  increase  or  diminution  of  his  salary  during 
his  term  of  office  which  is  not  equally  applicable  to  a  judge  ap- 
pointed by  the  governor  to  fill  a  vacancy  and  serve  an  unexpired 


1054  ScHAFFNER  V.  Shaw.  [191  lowa 

term.  Though  the  Constitution  recognizes  the  necessity  of  fill- 
ing vacancies  in  elective  oflBces,  no  discrimination  between  in- 
cumbents is  to  be  found  therein,  save  in  the  terms  of  service;  and 
for  this  court  to  construe  the  clause  prohibiting  the  general  as- 
sembly from  increasing  or  diminishing  the  compensation  of  a 
judge,  Supreme  or  district,  **  during  the  term  for  which  they 
shall  have  been  elected,'*  as  not  including  judges  appointed, 
would  be  ignoring  the  purpose  and  spirit  of  the  fundamental 
law.  As  well  say  that  Section  9  of  Article  5,  in  providing  that 
'*they  shall  severally  receive  such  compensation  as  the  general 
assembly  may  by  law  prescribe,''  has  reference  to  judges  only 
who  have  been  elected  by  the  people.  The  context,  as  we  thinl?, 
leaves  no  doubt  as  to  what  was  intended  by  the  last  clause  of 
Section  9  of  Article  5,  under  consideration : 

**  Shall  severally  receive  such  compensation  as  the  general 
assembly  may,  by  law,  prescribe ;  which  compensation  shall  not 
be  increased  or  diminished  during  the  term  for  which  they  shall 
have  been  elected." 

It  is  to  be  noted  that  the  salary  of  each  judge  of  each  court 
is  fixed  until  1860.  This  includes  the  judges  appointed,  as  well 
as  those  elected ;  for  authority  to  compensate  the  former  is  not 
to  be  found  elsewhere,  and  the  language  employed  is  exclusive. 
After  that  time,  they  (that  is,  those  previously  mentioned)  are 
to  receive  such  compensation  as  the  general  assembly  shall  pre- 
scribe. Such  compensation,  that  is  prescribed  for  judges  ap- 
pointed, as  well  as  for  those  elected,  shall  not  be  increased  or 
diminished. 

So  far,  there  is  no  escape  from  the  conclusion  that  the  sub- 
ject-matter is  concerning  Supreme  and  district  judges,  regard- 
less of  the  manner  of  having  attained  such  oflSce.  The  section, 
in  fixing  salaries  and  authorizing  the  general  assembly  so  to  do, 
has  reference  to  all  judges  of  Supreme  and  district  court,  re- 
gardless of  whether  elected  or  appointed ;  and  it  is  the  compen- 
sation thus  prescribed,  for  those  appointed  as  well  as  elected, 
which  may  not  be  changed.  There  is  no  escape  from  this  con- 
clusion, and  the  only  doubt  is  as  to  the  period  during  which 
such  change  is  prohibited.  The  pronoun  '*they"  in  the  last 
clause  relates  back  to  the  judges  theretofore  mentioned,  i.  e., 
those  holding  under  appointment,  as  well  as  election,  and  by 
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**the  term''  for  which  elected  must  have  been  meant  that  during 
which  they  were  selected  or  chosen  to  serve.  We  are  not  saying 
that  the  words  ** appointment"  and  ** election"  are  synonymous. 
What  we  do  say  is  that,  in  the  light  of  the  context  and  the  pur- 
pose sought  to  be  effectuated,  the  word  ** elected,"  as  employed  in 
the  clause  **  during  the  term  for  which  they  shall  have  been 
elected,"  is  broad  enough  to  include  any  who  hold  the  office 
by  appointment.  As  remarked  in  State  v.  Harrison,  113  Ind. 
233  (3  Am.  St.  663),  after  alluding  to  the  contention  that  the 
words  ** elect"  and  ** appoint"  are  not  legally  synonymous: 

*'As  a  general  proposition,  and  for  the  purposes  of  this 
case,  this  may  be  conceded ;  but  the  question  is  not  what  is  the 
best  primary  definition  of  the  terms  *  elect'  and  *  appoint,'  or 
whether  or  not  they  are  legally  the  equivalent  of  each  other.  It 
is  rather  to  ascertain  the  sense  in  which  the  term  *  elected'  was 
employed  by  the  framers  of  the  Constitution  in  the  above  sec- 
tion." 

See,  also,  State  v.  Compson,  34  Ore.  25  (54  Pac.  349), 
and  Reid  v.  Oarsuch,  67  N.  J.  L.  396  (51  Atl.  457),  for  interest- 
ing discussion  of  the  use  of  and  distinction  between  the  words 
** elect"  and  ** appoint."  In  Odell  v.  Rthn,  19  Cal.  App.  713 
(127  Pac.  802),  action  by  a  board  of  supervisors  was  involved, 
and  the  court  observed  that: 

**The  words  'elected'  and  'appointed'  ordinarily  are  not 
synonymous.  In  its  limited  sense,  the  'word  'elected'  is  usually 
employed  to  denote  the  selection  of  a  public  officer  by  the  qualified 
voters  of  a  community.  On  the  other  hand,  the  word  'appointed' 
is  generally  understood  to  mean  the  selection  of  a  public  of- 
ficer by  one  person  who  is  empowered  by  law  to  make  the  ap- 
pointment. In  its  broadest  sense,  however,  the  word,  'elected' 
means  merely  'selected.'  When  used  in  that  sense,  the  word 
'elected'  is  synonymous  with  the  word  'appointed;'  and  where, 
as  in  the  case  at  bar,  a  public  officer  has  been  selected  by  the 
votes  of  several  members  of  a  city  council,  it  may  be  truly  said, 
in  the  broadest  sense  of  the  term,  that  he  was  elected. ' ' 

Other  decisions  might  be  cited;  but  enough  has  been  said 
to  indicate  the  distinction  drawn.  The  words  seem  to  have  been 
employed  interchangeably  in  some  Constitutions,  as  in  that  of 
New  Jersey,  and  "chosen"  is  to  be  found  in  that  of  the  United 
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States,  as  equivalent  to  appoint  or  elect.  Reid  v.  Gorsuch,  supra ; 
Magruder  v.  Swann,  25  Md.  173,  214;  State  v.  Torreyson,  21 
Nev.  517  (34  Pac.  870).  In  several  Kentucky  cases,  the  courts 
held  that  one  of  these  words  may  not  be  accorded  the  meaning 
of  the  other.  See  Rogers  v.  Jacob,  88  Ky.  502  (11  S.  W.  513) ; 
Speed  &  Worthington  v.  Crawford,  60  Ky.  207 ;  State  v.  Squire, 
39  Oh.  St.  197.  So  much  depends  on  the  context  that  little  or 
no  aid  is  to  be  derived  from  a  review  of  decisions  in  other  states. 
We  are  content  in  construing  the  section  of  the  CcJnstitution  in 
question  as  prohibiting  the  general  assembly  from  increasing  or 
diminishing  the  salaries  of  Supreme  or  district  judges  during 
their  terms,  whether  elected  or  appointed  thereto. 

IV.     As  indicated,  the  manifest  object  of  this  last  clause 
of  the  section  quoted  is  to  shield  the  judges  from  influence 
which  otherwise  might  emanate  from  the  other  departments  of 
4.  CONSTITUTIONAL   govcmment,  and  its  meaning  is  not  that  the 
saiTry'of'dis^  **'   Salary  must  be  the  same  throughout  the  term, 
trict  judge.  ^ut  that  the  general  assembly  may  not,  during 

such  term,  change  the  compensation  or  salary  to  be  paid  monthly 
or  annually  after  a  specified  future  date;  and  every  district 
judge  subsequently  elected  would  be  entitled  thereto,  even 
though  this  may  have  effected  an  increase  at  the  middle  of  the 
term  being  served.  Thus,  some  of  the  district  judges  will  be 
elected  in  1922,  and  others  in  1924.  Should  the  general  assem- 
bly enact  a  law  providing  that  salaries  of  all  district  judges  be 
$6,000,  an  increase  of  $2,000,  from  and  after  January  1,  1924, 
this  would  not  be  during  the  term  of  any  of  said  judges,  but 
would  effect  an  increase  of  compensation  at  the  middle  of  the 
terms  of  those  elected  in  1922;  and  all  would  receive  the  in- 
creased salary  at  the  same  time,  thereby  equalizing  the  salaries 
of  such  officers  from  the  date  fixed.  The  prohibition  is  interposed 
against  action  by  the  general  assembly,  for  it  only  may  fix  or 
increase  compensation;  and  this  clause  merely  denies  it  the 
power,  during  a  term  of  a  district  judge,  to  increase  or  diminish 
his  compensation  for  services  rendered  or  to  be  rendered  in  that 
period. 

As  seen.  Chapters  255  and  256  of  the  Acts  of  the  Thirty- 
seventh  General  Assembly  were  passed,  approved,  and  published, 
as  well  as  the  appointment  of  the  judges  made,  subsequent  to 
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5.  STATUTHg :  ^^^  passage  and  approval  by  the  governor  of  the 

eff^iveniMg  amendment  increasing  the  salaries  of  district 

postponed.  judgcs.     Though  without  a  publication  clause, 

that  amendment  then  became  law,  though  it  did  not  become  ef- 
fective until  the  4th  of  July  following.  It  was  not  enacted  dur- 
ing the  term  of  office  of  either  of  these  appointees,  and  the  only 
remaining  question  is  whether  the  amendment  became  a  law 
when  approved  by  the  governor,  or  was  it  tentative  merely,  to  be 
ripened  into  law  only  upon  the  lapse  of  time?  Section  16  of  Ar- 
ticle 3  of  the  Constitution  reads: 

''Every  bill  which  shall  have  passed  the  general  assembly, 
shall,  before  it  becomes  a  law,  be  presented  to  the  governor.  If 
he  approve,  he  shall  sign  it ;  but  if  not,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  originated,  which  shall 
enter  the  same  upon  their  journal,  and  proceed  to  reconsider  it ; 
if,  after  such  reconsideration,  it  again  pass  both  houses,  by 
yeas  and  nays,  by  a  majority  of  two  thirds  of  the  members  of 
each  house,  it  shall  become  a  law,  notwithstanding  the  gover- 
nor 's  objections.  If  any  bill  shall  not  be  returned  within  three 
days  after  it  shall  have  been  presented  to  him,  (Sunday  ex- 
cepted), the  same  bill  shall  be  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  general  assembly,  by  adjournment,  prevent 
such  return.  Any  bill  submitted  to  the  governor  for  his  ap- 
proval during  the  last  three  days  of  a  session  of  the  general  as- 
sembly, shall  be  deposited  by  him  in  the  office  of  the  secretary 
of  state  within  thirty  days  after  the  adjournment,  with  his  ap- 
proval, if  approved  by  him,  and  with  his  objections,  if  he  dis- 
approves thereof." 

The  bill  enacting  this  amendment  was  presented  to  and  ap- 
proved by  the  governor,  who  signed  it ;  and  therefore  it  became 
a  law,  under  the  clear  implication  of  the  first  sentence  of  the 
section  quoted.  This  construction  is  confirmed  by  the  language 
of  Section  26  of  the  same  article : 

*'No  law  of  the  general  assembly,  .passed  at  a  regular  ses- 
sion, of  a  public  nature,  shall  take  effect  until  the  fourth  of 
July  next,  after  the  passage  thereof." 

The  bill,  then,  became  a  law  upon  its  approval  by  the  gov- 
ernor; or,  in  the  absence  of  such  approval  as  prescribed  by  the 
Constitution,  the  taking  effect  only  was  postponed.    It  follows. 

Vol.  191  Ia.— 67 
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then,  that  the  increased  compensation  provided  by  the  amend- 
ment (Chapter  235  of  the  Acts  of  the  Thirty-seventh  General 
Assembly)  became  a  law  before,  and  not  during,  the  terms  of 
Judges  DeLand  and  Thompson,  and  they  were  entitled  to  the 
compensation  authorized  thereby,  from  the  time  the  law  took 
effect. 

The  authorities  are  in  accord  with  what  we  have  said.  In 
People  V.  Inglh,  161  111.  256  (43  N.  E.  1103),  the  court,  after 
referring  to  provisions  of  the  Constitution  of  that  state,  similar 
to  ours,  concluded  that: 

**  Under  this  clause  of  the  Constitution,  an  act  of  the  legis- 
lature becomes  a  law  immediately  upon  receiving  the  approval 
of  the  governor.  It  does  not  go  into  effect  until  the  first  day  of 
July  after  its  passage,  but  it  is,  nevertheless,  a  law  after  it  re- 
ceives the  approval  of  the  governor.  The  existence  of  a  law  and 
the  time  when  it  shall  take  effect  are  two  separate  and  distinct 
things.  The  law  exists  from  the  date  of  approval,  but  its  opera- 
tion is  postponed  to  a  future  day.  * ' 

See  Stuhr  v.  Mayor  of  Hohoken,  47  N.  J.  L.  147 ;  Dunbar  v. 
Cronin,  18  Ariz.  583  (164  Pac.  447). 

The  ruling  of  the  district  court  in  awarding  the  writ  of 
mandamus  has  our  approval,  and  its  decree  is — Affirmed. 

Weaver,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


T.  W.  Scurry,  Administrator,  Appellee,  v.  R.  L.  Anderson, 

Appellant. 

LIFE  ESTATES:  Death  of  Life  Tenant  Terminates  Eight  Under  Lease. 
A  tenant  who  is  not  yet  in  possession,  under  a  lease  from  a  life 
tenant,  may  not,  upon  the  death  of  the  life  tenant,  maintain  an  action 
for  the  loss  of  his  bargain. 

Appeal  from  Hardin  District  Court, — E.  M.  McCall,  Judge. 

June  25,  1921. 

Action  upon  five  promissory  notes  for  $200  each.     The 
answer  admitted  the  execution  of  the  notes,  but  set  up  a  counter- 
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claim  for  damages,  to  which  plaintiff  interposed  a  demurrer, 
which  was  sustained.  Defendant  refusing  to  plead  further, 
judgment  was  entered  against  him  for  costs,  and  he  appeals. — 
Affirmed. 

W,  B,  Williams,  for  appellant. 
Ayrmr  D.  Davis,  for  appellee. 

Stevens,  J. — ^Mary  Eeegan,  deceased,  was  the  owner  of  a 
life  estate  in  the  EVg  of  the  NWl^  and  the  NW^^  of  the  SEl^, 
all  in  Section  29,  Township  86,  Range  19,  Hardin  County,  Iowa. 
On  or  about  January  9,  1915,  she  leased  the  same  to  the  defend- 
ant for  five  years,  commencing  March  1, 1918.  There  was  a  prior 
lease  of  the  premises  to  the  defendant,  and  the  notes  in  suit  were 
executed  for  the  annual  rental  under  said  prior  lease.  Mary  Kee- 
gan  died  on  or  about  May  17,  1917,  which  was  before  the  com- 
mencement of  the  term  6f  the  lease  entered  into  on  January  9, 
1915.  The  annual  rental  reserved  in  the  latter  lease  was  $460, 
evidenced  by  10  notes  of  $230  each,  payable  on  the  first  of  Septem- 
ber and  February  of  each  year,  with  interest  from  maturity.  The 
defendant,  for  counterclaim,  alleges  that  the  fair  and  reasonable 
rental  value  of  the  premises  for  the  term  was  $5.00  per  acre ;  that 
he  did  not  know,  at  the  time  the  lease  was  entered  into,  that  Mary 
Eeegan  owned  only  a  life  estate  in  the  premises;  and  that  he 
has  been  damaged  in  the  sum  of  $2,400,  which  he  asks  to  have 
set  off  against  the  notes  in  suit.  The  demurrer  of  plaintiff  to 
defendant's  counterclaim  was  sustained,  upon  the  grounds  that 
the  said  lease  and  all  of  the  rights  of  the  defendant  thereunder 
immediately  terminated  upon  the  death  of  the  life  tenant,  his 
lessor.  As  indicated,  plaintiff  was  not  in  possession  of  the 
premises  under  the  lease  at  the  time  of  the  termination  of  the 
life  estate.  The  law  is  settled  that  a  lease  entered  into  with  a 
life  tenant  expires  immediately  upon  the  death  of  such  life 
tenant,  and  that  all  rights  acquired  thereunder  by  the  lessee  are 
destroyed,  except  the  right  to  remove  emblements.  Carman  v. 
Hosier,  105  Iowa  367 ;  Sanders  v.  Sutlive  Bros.  &  Co.,  187  Iowa 
300. 

Counsel  for  appellant  has  called  to  our  attention  no  author- 
ity sustaining  his  contention,  and  we  know  of  none.    What  is 
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said  in  Sanders  v,  Sutlive  Bros,  (fe  Co.,  163  Iowa  172,  and  in 
Sanders  v,  Sutlive  Bros.  &  Co.,  187  Iowa  300,  is  decisive  of  this 
appeal.  The  ruling  of  the  court  upon  the  demurrer  is  manifestly 
correct,  and  the  judgment  of  the  court  below  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  FavhjLE,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  August  Bartels,  Appellant. 

SCHOOLS  AKD  SOHOOL  DI8TBI0TS:     Teachers — ^Uurtruction  in  Oer- 

1  man.  The  teaching  of  ''reading''  in  a  parochial  school  to  pupils 
under  the  eighth  grade  by  means  of  books  on  secular  subjects  in 
the  German  language  is  violative  of  Ch.  198,  Acts  38th  G.  A.,  even 
though  the  purpose  of  such  teaching  is  to  qualify  such  children,  in 
accordance  with  the  beliefs  of  the  church,  (1)  to  read  and  under- 
stand the  German  catechism  and  Bible,  in  order  to  become  com- 
municants of  the  church,  and  (2)  to  participate  intelligently  in  the 
home  with  their  parents  in  religious  worship  and  instruction  in  the 
German  language,  and  even  though  all  common  school  branches, 
including  reading,  are  also  taught  in  English  in  said  school. 

Evans,  C.  J.,  Weaver  and  Pbeston,  J  J.,  dissent,  holding  that, 
under  the  stipulated  record,  the  teaching  in  question  was  for  a 
religious  purpose — was  not  secular. 

CONSTITUTIONAIi  LAW:     ProMbition  of  Foreign  Language  Instruc- 

2  tlon.  The  prohibition  against  the  teaching  in  other  than  the  English 
language  of  secular  subjects  in  public  and  private  schools  in  named 
grades  is  not  subject  to  the  vice  (1)  of  violating  inalienable  rights, 
(2)  of  prohibiting  the  free  exercise  of  religion,  (3)  of  constituting 
class  legislation,  or  (4)  of  abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States. 

Evans,  G.  J.,  Weaver  and  Preston,  JJ.,  dissent  as  to  Clause  2, 
holding  that,  under  the  particular  record  of  this  case,  the  instruc- 
tion in  question  was  nonsecular. 

Appeal  from  Bremer  District  Court. — M.  F.  Edwards,  Judge. 

February  12,  1921. 
Rehearing  Denied  June  25,  1921. 
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The  defendant  was  convicted  of  a  violation  of  Chapter  198 
of  the  Acts  of  the  Thirty-eighth  General  Assembly,  which  pro- 
hibits the  use  of  any  language  other  than  English,  in  teaching 
secular  subjects  in  the  public  or  private  schools  of  this  state. 
From  such  conviction  and  sentence  thereon,  this  appeal  is  prose- 
cuted.   The  opinion  states  the  facts. — Affirmed, 

Pickett,  Swisher  &  Farwell  and  F.  P.  Hagemann,  for  ap- 
pellant. 

H.  M.  Havner,  Attorney  General,  F,  C.  Davidson,  Assistant 
Attorney  General,  and  TT.  H.  Wehrmacher,  County  Attorney, 
for  appellee. 

Faville,  J. — An  information  filed  with  a  justice  of  the 
peace  charged  that  the  defendant,  on  or  about  November  10, 
1919,  **did  use  a  language  other  than  English,  to  wit,  the  Ger- 
man language,  as  a  medium  of  instruction  in  the 

1.  Schools  and         .,.  «  •,  v-^.^  •.  j- 

scHooii  DI8-         teaching  of  a  secular  subject,  to  wit,  reading, 
TMmfc'tioiT^in""  to  Selma  Steege,  Cordelia  Griese,  and  Lawrence 
erman.  Phipo,  the  Said  persons  then  and  there  being 

scholars  in  a  private  school  in  the  aforesaid  township,  county  and 
state,  and  receiving  said  instruction  below  the  eighth  grade  in 
said  school  from  said  defendant,  who  was  then  and  there  a  teacher 
in  said  school."  He  was  found  guilty,  and,  on  appeal  to  the 
district  court,  the  case  was  submitted  on  stipulation  of  facts,  from 
which  it  appeared  that: 

(1)  **A  rural  church  known  as  *St.  Johns  Evangelical 
Lutheran  Church,'  located  in  Maxfield  Township,  Bremer 
County,  o^ns  and  uses  a  church  edifice  and  parochial  school 
building,  and  other  property  in  connection  therewith,  of  the 
value  of  approximately  $40,000,  and,  during  the  period  in  ques- 
tion, had  a  congregation  of  about  300,  of  whom  200  were  com- 
municants ;  that  it  is  a  religious  organization,  afSliated  with  the 
Evangelical  Lutheran  Synod  of  Iowa  and  other  states ;  and  that 
the  said  church  and  its  parochial  school  have  been  continuously 
supported  and  maintained"  by  the  members  for  religious  purposes, 
in  accordance  with  the  beliefs  and  practices  of  the  said  Evan- 
gelical Lutheran  Synod  of  Iowa  and  other  states;  that  among 
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the  beliefs  and  practices  of  the  said  church  and  the  synod  with 
which  is  it  affiliated  is  the  belief  and  practice  of  having  the 
children  of  the  members  and  communicants  attend  its  parochial 
school  until  after  their  confirmation  and  acceptance  into  the 
church  as  communicants  thereof;  and  that  the  object  and  pur- 
pose of  the  parochial  school  is  to  give  the  said  children  of  the 
members  and  communicants  a  Christian  education  in  the  cate- 
chism, beliefs  and  practices  of  the  said  church  at  the  same  time 
that  they  are  receiving  their  secular  education  in  the  common 
branches,  and  to  conduct  daily  in  said  school  devotional  exercises, 
in  accordance  with  said  beliefs  and  practices. 

(2)  **  Those  attending  said  school  are  children  of  the  mem- 
bers of  the  church,  approximately  36  pupils  in  number  of  the 
ages  between  6  and  13  years,  both  inclusive ;  that  the  said  school 
is  in  session  36  weeks,  of  5  days  each,  with  school  hours  from  9 
o'clock  A.  M.  to  12  o'clock  noon,  and  from  1  o'clock  P.  M.  to  4 
o'clock  P.  M.,  each  school  day,  beginning  about  the  middle  of 
September  and  ending  about  the  middle  of  the  following  June, 
with  the  ordinary  holiday  vacations;  that  ordinarily  the  chil- 
dren of  the  school  are  confirmed  and  received  into  the  church  on 
attaining  the  age  of  13  years,  at  which  time  the  said  pupils  are 
expected  to,  and  as  a  rule  have,  completed  the  seventh  grade  in 
the  common  school  branches,  and  usually  thereafter  attend  the 
public  schools  in  the  community,  entering  the  eighth  grade 
thereof.  The  school  year  of  the  parochial  school  is  a  month  or 
more  longer  than  that  of  the  public  schools  in  the  same  com- 
munity. The  branches  taught  are  the  common  school  branches 
of  reading,  writing,  spelling,  arithmetic,  geography,  American 
citizenship,  physiology,  and  United  States  history,  and  these  are 
taught  in  the  English  language,  with  English  as  the  medium  of 
the  instruction,  the  textbooks  being  the  same  as  those  used  in 
the  public  schools  in  the  same  community,  and  the  instruction 
being  substantially  the  same  as  the  instruction  given  in  the 
common  branches  of  the  public  schools  in  the  community." 

(3)  The  defendant,  Bartels,  is  **the  duly  appointed,  em- 
ployed, and  acting  teacher  of  said  parochial  school  continuously 
during  the  last  5  years;  that  said  defendant  is  a  competent 
teacher,  possessing  the  necessary  qualifications  and  moral  charac- 
ter for  that  purpose. ' ' 
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(4)  The  mei)(Lbers  of  the  said  church  viho&e  children  attend 
this  school  are  of  foreign  extraction,  but  they,  as  well  as  their 
children  and  this  defendant,  are  citizens  of  this  country. 

(5)  ''The  members  and  communicants  of  said  church  have 
always  been  accustomed  to  worship  in  the  church  and  have  de- 
votional exercises  in  the  home  in  the  German  language,  and  that 
the  devotional  exercises  and  religious  instruction  of  the  children 
in  said  parochial  school  for  many  years  was  exclusively  in 
German.  During  recent  years,  religious  instruction  in  the  said 
parochial  school  has  been  and  is  now  given  in  both  the  English 
and  German  languages.  This  instruction  has  been  givai  in  this 
way  in  order  that  the  children  might  be  able  to  participate  in- 
telligently with  their  parents  in  religious  worship  in  the  home 
and  in  the  church.  It  is  done  for  the  purpose  of  enabling  the 
parents  to  supplement  the  religious  instruction  of  the  school  by 
instruction  in  religion  and  morals  in  the  home.  It  is  the  desire 
of  the  parents  of  the  children  who  are  m  attendance  at  said 
school  that  their  children  be  given  instruction  in  religious  mat- 
ters in  the  German  language,  to  enable  them  to  read  intelligently 
the  church  catchism  and  the  Bible  in  the  German." 

(6)  Part  of  the  communicants  and  members  ''have  insuf- 
ficient knowledge  of  the  English  language  to  freely  and  clearly 
receive  or  impart  instruction  in  the  matter  of  religion  and 
morals,  or  to  take  part  with  the  same  freedom  and  the  same  un- 
derstanding in  religious  or  devotional  exercises  conducted  in 
the  English  language  that  they  would  in  the  German;  that, 
among  the  duties  enjoined  by  said  church,  and  which  are  the  be- 
liefs and  practices  of  the  communicants  of  said  church  w^hose 
children  are  now  attending  the  aforesaid  parochial  school,  are 
the  duties  of  assembling  with  the  members  of  their  families  and 
attending  at  stated  periods  devotional  services  conducted  in  the 
home,  and  of  attending  with  their  children  religious  services 
conducted  in  said  church,  consisting  of  sermons,  instructions  in 
matters  of  faith  and  religion,  and  singing  of  hymns  and  other 
religious  and  devotional  exercises  usual  in  Protestant  Christian 
churches.  That  knowledge  of  the  catechism  is  essential  to  con- 
firmation in  the  church,  and  that  is  the  belief  of  the  members 
and  communicants  of  said  church  whose  children  are  now  at- 
tending the  aforesaid  parochial  school;  that  the   training  of 
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their  children  in  rel^ion  and  Christian  citizenship  will  be  ma- 
terally  and  irreparably  interfered  with  unless  the  said  children 
learn  to  read  the  language  used  by  the  parents  in  worship  in  the 
church  and  the  home.  That  it  is  the  belief  of  the  said  church  and 
the  members  and  communicants  thereof  that  children  should  be 
prepared  for  confirmation  at  about  the  time  they  complete  the 
seventh  grade  in  the  secular  branches,  or  when  they  have  at- 
tained the  age  of  13  years.  It  is  also  the  belief  of  the  members 
and  communicants  of  the  said  church  that  parents  will  not  be 
able  to  perform  their  full  Christian  duty  toward  their  children 
in  accordance  with  the  beliefs  and  practices  of  the  church  if 
they  are  unable  to  supplement  the  religious  training  of  their 
children  through  admonitions  and  worship  at  the  home,  con* 
ducted  by  the  parents  in  the  German  language,  in  which  they  are 
accustomed  to  worship." 

(7)  The  defendant,  through  the  medium  of  the  English 
language,  taught  the  common  school  branches^  heretofore  men- 
tioned, and  also  taught  reading  in  the  German  language  to  the 
pupik  named  in  the  indictment  and  others,  who  were  of  ages 
**  between  six  and  thirteen  years  inclusive,  and  were  below  the 
eighth  grade.  The  textbooks  used  in  teaching  reading  in  the 
German  language  to  said  pupils  were  printed  in  the  German  lan- 
guage, and  contained  such  reading  lessons  as  ordinarily  appear 
in  elementary  reading  textbooks  printed  in  the  English  language 
and  used  in  the  public  schools  of  the  state,  and  are  hereby  ad- 
mitted to  be  of  a  secular  character,  rather  than  of  a  religious 
character." 

German  was  used  as  the  medium  of  instruction  by  defendant 
in  teaching  reading  in  the  German  language.  This  German 
reading  was  taught  at  the  request  and  with  the  full  consent  of 
the  parents  of  the  said  children,  and  for  the  purposes  of  teach- 
ing said  children  to  read  the  German  language  sufficiently  to 
enable  them  intelligently  to  read  the  catechism  and  Bible  in 
that  language,  and  to  understand  and  to  take  part  in  religious 
services  conducted  in  said  language  in  the  church  and  Sunday 
school  and  in  the  home. 

The  facts  so  stipulated  were  held  to  establish  defendant's 
guilt,  and  he  was  sentenced  to  pay  a  fine  of  $25.     He  appeals. 

Prom  the  foregoing  it  will  be  observed  that  the  accused 
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taught  in  a  parochial  school  connected  with  St.  Johns  Evangeli- 
cal Lutheran  Church,  in  Bremer  County,  and  had  so  done  from 
the  middle  of  September  to  November  10,  1919.  The  instruc- 
tion was  in  branches  below  the  eighth  grade.  He  employed 
English  as  a  medium  of  instruction  in  all  the  common  school 
branches,  but  taught  the  pupils  to  read  in  the  German  language, 
and  used  German  in  so  doing.  The  textbook  used  was  printed 
in  the  German  language,  and  contained  reading  lessons  such  as 
ordinarily  appear  in  the  English  reading  textbooks  in  the  pub- 
lic schools,  and  was  admitted  to  be  of  a  secular  character,  rather 
than  a  religious  character.  Such  are  the  facts,  and  it  is  plain 
enough  therefrom  that  the  accused  (1)  employed  the  German 
language  as  a  medium  of  instruction  in  a  secular  subject,  i.  e., 

■ 

reading,  and  (2)  taught  the  German  language  to  pupils  below  the 
eighth  grade,  in  violation  of  Section  1  of  Chapter  198  of  the  Acts 
of  the  Thirty-eighth  General  Assembly,  which  provides: 

**The  medium  of  instruction  in  all  secular  subjects  taught 
in  all  of  the  schools,  public  and  private,  within  the  state  of  Iowa, 
shall  be  the  English  language,  and  the  use  of  any  language  other 
than  English  in  secular  subjects  in  said  schools  is  hereby  pro- 
hibited; provided,  however,  that  nothing  herein  shall  prohibit 
the  teaching  and  studying  of  foreign  languages  as  such  as  a  part 
of  the  regular  school  course  •  •  *  above  the  eighth  grade." 

The  second  section  of  the  act  provides  for  a  penalty  against 
any  person  violating  any  of  the  provisions  thereof.  It  cannot 
well  be  contended  that  the  accused  did  not,  in  what  he  did, 
bring  himself  clearly  within  the  letter  of  the  prohibition  of  this 
act,  and  we  do  not  understand  his  counsel  to  contend  otherwise. 
Appellant's  theory  seems  to  be  that  the  acts  complained  of  were 
not  intended  by  the  lawmakers  to  be  prohibited;  and  that,  if 
so  intended,  the  statute  is  inimical  to  certain  provisions  of  the 
Cgnstitution.  This  contention  is  based  largely  on  the  fact  that 
the  school  in  question  is  maintained  by  the  members  of  the 
church,  and  it  is  contended  that,  in  accordance  with  the  object 
of  giving  their  children  an  education  in  the  catechism,  beliefs, 
and  practices  of  the  church  at  the  same  time  they  are  receiving 
their  education  in  the  common  branches,  it  is  desirable  that 
they  be  taught  to  read  in  German.  Ordinarily,  their  religious 
education  is  so  advanced,  when  they  attain  the  thirteenth  year, 
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that  they  are  taken  into  the  church;  and  as,  ordinarily,  they 
have  then  completed  the  seventh  grade  in  the  conunon  branches, 
they  enter  the  eighth  grade  of  the  public  school  in  the  same 
community.  The  members  of  the  church  are  of  foreign  extrac- 
tion, but  are,  as  well  as  their  children,  citizens  of  this  country. 
They  are  accustomed  to  worship  at  church,  as  "well  as  at  home, 
in  the  German  language.  Formerly,  the  religious  instruction 
was  given  in  the  parochial  school  exclusively  in  German,  but  in 
recent  years,  in  English  as  well.  The  purpose  of  instruction  in 
German  was  to  enable  the  parents  to  supplement  the  religious 
instruction  of  the  school  by  instruction  in  religion  and  morals 
in  the  home.  These  parents  desire  their  children  to  acquire 
sufficient  knowledge  of  the  German  language  to  enable  them  to 
read  intelligently  the  church  catechism  and  the  Bible  in  German.' 
A  considerable  number  of  the  members  of  the  church  cannot 
speak  or  read  in  English,  and  these  participate  in  worship  with 
their  children  and  impart  instruction  in  German.  It  is  the  be- 
lief of  members  and  communicants  of  the  church  that  parents 
will  not  be  able  to  perform  their  full  Christian  duty  to- 
ward their  children  in  accordance  with  the  beliefs  and  prac- 
tices of  the  church  if  they  are  unable  to  support  the  religious 
training  of  their  children  through  admonition  and  worship  at 
the  home,  conducted  by  the  parents  in  the  German  language, 
in  which  they  are  accustomed  to  worship. 

It  is  to  be  observed  that  neither  the  statute  quoted  nor 
any  other  of  this  state  restricts  the  right  of  parents,  at  home  or 
through  instructors  in  private  or  parochial  schools,  to  worship 
according  to  their  faith  and  religious  belief  in  whatever  lan- 
guage they  choose,  unless  it  may  be  said  that  such  is  the  effect 
of  this  statute,  limiting  the  use  of  languages  other  than  English 
in  imparting  instruction  and  prohibiting  the  teaching  thereof 
below  the  eighth  grade.  It  is  not  pretended  that  religious  in- 
struction at  home,  in  the  church,  or  in  the  school  has  been  in- 
terfered with,  save  as  the  right  to  teach  the  German  language, 
especially  in  reading,  is  impinged  upon  by  denial  of  the  right  to 
instruct  pupils  therein,  and  thereby  qualify  the  children  to  par- 
ticipate in  worship  with  their  parents  and  receive  instruction 
from  them. 

It  is  helpful,  in  construing  or  interpreting  statutes,  to  as- 
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certain  the  general  policy  of  the  state  regarding  the  subject. 
Surely,  no  one  will  gainsay  that  the  state  has  a  right,  under 
its  general  police  power,  to  enact  reasonable  and  proper  statutes 
respecting  the  education  of  its  youth.  Such  power  and  right 
have  been  too  long  recognized  to  now  be  questioned,  or  to  re- 
quire citation  of  authority  to  support  their  legitimate  exercise. 

It  is  undoubtedly  true  that  the  state  cannot  pass  arbitrary 
laws  excluding  foreigners  from  its  borders.  The  power  to  regu-* 
late  and  restrict  immigration  rests  in  the  Federal  government 
alone.  But  the  state  does  have  the  power  to  control  its  own  in- 
ternal affairs  and  to  prescribe  such  laws  as  are  proper  for  the 
government  of  its  citizenry,  provided  such  laws  do  not  contra- 
vene the  provisions  of  the  Constitution  of  the  United  States  or 
of  the  state. 

It  is  true  that  the  Federal  government  has  the  exclusive 
control  of  the  gates  of  Castle  Garden  and  can  determine  who 
may  enter  through  them;, but,  when  a  foreigner  has  passed 
through  those  portals  and  has  become  a  resident  of  the  state  of 
Iowa,  he  becomes  at  once  amenable  to  the  laws  of  this  state,  in 
so  far  as  they  do  not  transcend  those  constitutional  rights  vouch- 
safed to  all  citizens.  The  state  has  an  absolute  right  to  adopt 
a  policy  of  its  own,  respecting  the  health,  social  welfare,  and 
education  of  its  citizens;  and,  so  long  as  it  does  no  violation  to 
constitutional  inhibitions,  the  citizen  within  its  borders  has  no 
other  alternative  than  to  obey,  or  remove  to  a  more  congenial 
environment.  Iowa  has  not  been  backward  in  enacting  legisla- 
tion, under  these  well-recognized  powers.  Our  public  health 
statutes,  providing  for  compulsory  quarantine  and  similar  regu- 
lations, have  been  upheld  and  enforced.  A  citizen  may  feel 
that  he  has  a  perfect  right  to  determine  for  himself  whether  his 
child  under  16  years  of  age  shall  be  employed,  and  the  hours 
and  conditions  of  such  service;  but  if  so,  he  must  acquire  resi- 
dence in  some  state  which  has  no  child  labor  law  similar  to  ours. 
So,  too,  with  many  other  statutes  which  have  been  enacted  by 
our  general  assembly,  and  are  the  settled  policy  of  this  state.  To 
all  such,  the  person,  native  bom  or  foreigner,  who  seeks  resi- 
dence within  this  commonwealth  must  subscribe.  From  the  ear- 
liest days,  the  settled  policy  of  this  state  has  been  to  foster,  en- 
courage, and  promote  the  education  of  its  youth.     Our  great 
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public  school  system  and  our  state  institutions  6i  higher  educa- 
tion are  the  outcome  and  result  of  this  policy.  No  one  will  dis- 
pute the  power  and  the  right  of  the  state  to  adopt  and  carry 
out  such  a  beneficent  policy.  Our  question  in  the  instant  case 
concerns  the  limitations  that  shall  be  placed  upon  the  exercise 
of  the  power  of  the  state  in  the  fulfillment  of  that  policy.  We 
have  a  right  to  consider  the  policy  of  the  state,  the  conditions 
sought  to  be  remedied,  and  the  remedy  proposed. 

For  many  years  we  have  had  a  statute  in  this  state  known 
as  the  * '  Compulsory  Education  Law. ' '    It  provides  that : 

*' Any  person  having  Qontrol  of  any  child  of  the  age  of  7  to 
16  years  inclusive,  in  proper  physical  and  mental  condition  to 
attend  school,  shall  cause  such  child  to  attend  some  public, 
private,  or  parochial  school,  where  the  common  school  branches 
of  reading^  writing,  spelling,  arithmetic,  grammar,  geography, 
physiology,  and  United  States  history  are  taught,  or  to  attend 
upon  equivalent  instruction  by  a  competent  teacher  elsewhere 
than  school,  for  at  least  24  consecutive  school  weeks  in  each 
school  year,  commencing  with  the  first  week  of  school  after  the 
first  day  of  September,  unless  the  board  of  school  directors  shall 
determine  upon  a  later  date,  which  date  shall  not  be  later  than 
the  first  Monday  in  December ;  but  the  board  of  school  directors 
in  any  city  of  the  first  or  second  class  may  require  attendance 
for  the  entire  time  the  schools  are  in  session  in  any  school  year. ' ' 
Code  Supplement,  1913,  Section  2823-a. 

Can  anyone  doubt  the  established  and  settled  policy  of  the 
state  to  compel  the  education  of  all  children  within  its  borders 
between  the  ages  of  7  and  16  years  ?  But  some  citizen  may  say 
that  he  does  not  care  to  have  his  child  educated  in  the  pre- 
scribed branches,  or  attend  school  at  all.  The  power  of  the  state 
to  enforce  such  a  statute  against  the  wish  of  the  citizen  has  been 
challenged,  but,  so  far  as  we  are  advised,  without  success. 

So  we  have  the  fixed  policy  of  the  state  that  all  children  be- 
tween the  ages  of  7  and  16  must  attend  either  a  public  or  private 
school,  for  a  specified  time,  and  study  specified  branches.  As 
early  as  the  Code  of  1897,  Section  2749,  it  was  provided  that, 
in  the  public  schools,  the  electors  might  determine  that  addi- 
tional branches  should  be  taught,  but  that  **  instruction  in  all 
branches  except  foreign  languages  shall  be  in  English.''    Here 
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again  was  a  declaration  of  the  policy  of  the  state  that  has  long 
stood  unchallenged. 

Again,  the  thirty-eighth  general  assembly  passed  an  act 
providing  that : 

''All  public  and  private  schools  located  within  the  state  of 
Iowa  shall  be  required  to  teach  the  subject  of  American  citizen- 
ship." Chapter  406,  Acts  of  the  Thirty-eighth  General 
Assembly. 

Here  we  have  a  clear  pronouncement  of  the  policy  of  the 
state  in  regard  to  all  schools,  either  public  or  private.  Did  the 
legislature  have  power  to  enact  such  a  statute?  Can  the  state 
not  only  compel  children  to  attend  school,  either  public  or 
private,  but  also  designate  the  branches  that  must  be  taught, 
and  that  these  shall  include  the  subject  of  American  citizenship  f 
Can  some  teacher  of  a  private  school  claim  immunity  from  prose- 
cution for  violation  of  this  statute  because  of  the  claim  that  his 
constitutional  rights  are  invaded,  and  that  the  state  has  no  power 
to  compel  him  to  teach  American  citizenship  in  a  private  school  ? 
We  are  referring  to  these  statutes  merely  to  show  the  estab- 
lished and  settled  policy  of  the  state. 

With  this  situation  before  it,  the  thirty-eighth  general  as- 
sembly enacted  the  statute  in  question,  providing  that,  in  private 
as  well  as  public  schools,  all  secular  subjects  shall  be  taught  in 
English,  below  the  eighth  grade.  Was  this  consistent  with  the 
established  policy  of  the  state?  It  applied  the  established 
policy  of  the  use  of  English  to  private,  as  well  as  public,  schools 
below  the  eighth  grade,  and,  in  effect,  prohibited  the  teaching 
of  any  secular  subject  in  any  other  language  to  pupils  of  the 
designated  class.  It  is  apparent  at  once  that  this  legislation  is 
consistent  with  the  long-existent  policy  of  this  state,  in  provid- 
ing for  the  education  of  its  youth,  in  making  that  education  com- 
pulsory, in  providing  what  branches  of  learning  must  be  taught, 
and  finally,  in  requiring  that,  for  pupils  below  the  eighth  grade, 
all  such  instruction  in  both  public  and  private  schools  shall  be  in 
the  English  language.  The  policy  of  the  state  has  been  a  progres- 
sive one,  but  it  has  been  consistent  and  in  full  keeping  with  its 
powers  to  do  all  these  things  for  the  better  training  and  educa- 
tion of  its  youth  for  the  full  duties  and  responsibilities  of  Amer- 
ican citizenship.    The  advent  of  the  great  World  War  revealed 


1070  State  v.  Bartels.  [191  Iowa 

a  situation  which  must  have  appealed  very  strongly  to  the  legis- 
lature as  justifying  the  enactment  of  this  statute.  Men  called 
to  the  colors  were  found  to  be,  in  some  instances,  not  sufficiently 
familiar  with  the  English  language  to  understand  military  com- 
mands or  to  read  military  orders.  It  was  to  meet  this  situation, 
to  encourage  the  more  complete  assimilation  of  all  foreigners 
into  our  American  life,  to  expedite  the  full  Americanization  of 
all  our  citizens,  that  the  legislature  deemed  this  statute  for  the 
best  interests  of  the  state. 

The  manifest  design  of  this  language  statute  is  to  supple- 
ment the  compulsory  education  law  by  requiring  that  the 
branches  enumerated  to  be  taught  shall  be  taught  in  the  English 
language,  and  in  no  other.  The  evident  purpose  is  that  no  other 
language  shall  be  taught  in  any  school,  public  or  private,  during 
the  tender  years  of  youth, — that  is,  below  the  eighth  grade, — 
to  the  end  (1)  that  pupils  in  our  schools,  public  or  private, 
shall  be  educated  in  the  language  of  this  country,  so  as  to  be 
able  to  read,  write,  and  spell  the  same;  (2)  that  time  ordinarily 
devoted  to  such  object  be  not  diverted  to  others;  (3)  that  pupils 
be  impressed  in  their  youth  that  English  is  the  language  of  this 
country,  without  a  rival,  even  though  another  be  spoken  at  home ; 
and  (4)  that  an  education  such  as  is  given  in  the  common 
schools  be  extended  to  pupils  in  private  schools;  and  that  the 
standard  of  education  shall  be  uniform  throughout  the  state. 
The  policy  of  the  state  is  apparent,  and  the  evil  sought  to  be 
remedied  is  manifest. 

With  the  wisdom  of  the  act  of  the  legislature  in  passing  the 
statute  in  question,  as  a  means  of  meeting  this  situation  and 
seeking  to  remedy  the  same,  we  have  no  concern  whatever.    That 

question  was  wholly  for  the  determination  of 

2     CONSTITUTIONAIi 

*  law:  prohibition  the  general  assembly.    They  adopted  such  means 

of  foreiKn  Inn-  i.       xu  j         •  •    x  j       u 

guage  instnic-      as  to  them  sccmcd  wise,  appropriate,  and  ef- 
*'^°'  ficient.    Our  sole  inquiry  is,  Did  the  legislature, 

in  enacting  this  statute,  contravene  constitutional  provisions? 
From  an  early  day,  it  has  been  the  rule  of  this  court  that  a  law 
will  be  declared  to  be  unconstitutional  only  when  it  is  ''clearly, 
plainly,  and  palpably  so."  The  case  must  be  ''clear,  decisive, 
and  unavoidable.*'  The  court  "performs  the  duty  with  scrupu- 
lous regdrd  for  the  prerogatives  of  the  co-ordinate  branches  of 
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the  government,  and  without  lust  of  power.''  See  Morrison  v. 
Springer,  15  Iowa  304;  Santo  v.  State,  2  Iowa  165;  Stewart  v. 
Board  of  Supervisors,  30  Iowa  1,  14 ;  McGuvre  v.  Chicago,  B.  & 
Q.  B,  Co.,  131  Iowa  340;  Eubhell  v.  Higgins,  148  Iowa  36;- State 
V,  Fairmont  Cr.  Co.,  153  Iowa  702 ;  Hunter  v.  Colfax  Cons.  Coal 
Co.,  175  Iowa  245. 

With  these  well-established  rules  in  mind,  let  us  inquire, 
Does  the  statute  in  question  so  infringe  upon  the  Constitution 
that  we  must  declare  it  to  be  invalid  ? 

It  is  the  contention  of  the  appellant  that  it  is  inimical  to 
Article  1  of  the  Constitution  of  Iowa.    This  provides : 

^^  Section  1.  All  men  are,  by  nature,  free  and  equal,  and 
have  certain  inalienable  rights,  among  which  are  those  of  enjoy- 
ing and  defending  life  and  liberty,  acquiring,  possessing,  and 
protecting  property,  and  pursuing  and  obtaining  safety  and  hap- 
piness. 

''Sec.  3.  The  general  assembly  shall  make  no  law  respecting 
an  establishment  of-  religion,  or  prohibiting  the  free  exercise 
thereof;  nor  shall  any  person  be  compelled  to  attend  any  place 
of  worship,  pay  tithes,  taxes,  or  other  rates,  for  building  or  re- 
pairing places  of  worship,  or  the  maintenance  of  any  minister  or 
ministry.'' 

Appellant's  argument  is  to  the  effect  that  the  parents  of  the 
children  attending  defendant's  school  desire  that  their  children 
shall  be  taught  to  read  the  German  language  at  school,  in  order 
that  they  may  read  the  catechism  and  Bible  in  German  at  home, 
and  receive  instruction  in  religious  subjects  at  home  in  the  lan- 
guage spoken  by  the  parents.  The  point  is  stressed  that  the  par- 
ticular thing  taught  was  reading;  that  to  learn  to  read  the  Ger- 
man language  is  ''cultural;"  that  to  teach  reading  in  German 
is  an  "innocent  act;"  and  that  it  is  being  done  by  appellant 
for  a  religious  purpose,  namely,  that  the  children  may,  by  reason 
thereof,  receive  religious  instruction  at  home  in  the  German 
language. 

We  cannot  accept  appellant's  conclusion  in  this  matter.  It 
is  admitted  in  the  stipulation  that  the  textbook  used  was  of  a 
secular  character,  rather  than  of  a  religious  character.  The 
ultimate  purpose  sought  to  be  attained  by  defendant  is  not  a 
controlling  factor  in  determining  the  validity  of  this  statute. 
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At  the  outset,  let  it  be  noticed  that  the  statute  in  no  manner 
whatsoever  interferes  with  the  defendant's  right  to  impart  re- 
ligums  instruction  in  any  language  he  may  choose,  in  the  pa- 
rochial school.  It  is  expressly  limited  to  the  teaching  of  secular 
subjects.  He  may  teach  his  pupils  to  read  the  catechism  in  Ger- 
man in  his  school,  if  he  desires,  as  religious  instruction,  without 
violating  the  law;  but  he  may  not  teach  the  secular  subjects  of 
reading,  writing,  spelling,  grammar,  etc.,  in  any  foreign  tongue. 
In  this  there  is  no  interference  whatever  with  appellant's  **free 
exercise"  of  religion.  He  may  not  teach  writing  in  German, 
and  evade  the  effect  of  the  statute  by  claiming  that  he  did  so 
because  his  pupils  must  learn  to  write  on  rdigieus  themes  in  a 
language  which  their  parents  could  read.  He  admits  that  he  is 
teaching  a  secular  subject  in  direct  violation  of  the  statute. 

The  statute  in  no  manner  whatsoever  interferes  with  re- 
ligious freedom.  It  is  expressly  limited  to  secular  subjects. 
There  is  scarcely  any  secular  subject  taught  in  our  schools  that 
cannot  fairly  be  said  to  be  used  in  some  way  in  connection  with 
religious  instruction  or  religious  belief.  It  would  be  going  to 
extreme  lengths  to  say  that  the  regulation  of  the  teaching  of 
such  a  subject  was  an  interference  with  religious  freedom  be- 
cause  it  might  be  utilized  in  acquiring  religious  instruction  in 
some  way.  Arithmetic,  history,  writing,  geography,  all  are 
properly  used  in  religious  instruction,  to  some  degree.  As  bear- 
ing on  this  feature  of  the  discussion,  see  Owens  v.  State,  6  Okla. 
Cr.  110  (116  Pac.  345) ;  Smith  v.  People,  51  Colo.  270  (117  Pac. 
612) ;  Reynolds  v.  United  States,  98  U.  S.  145. 

Again,  it  is  argued  that  the  act  in  question  is  Unconstitu- 
tional because  it  violates  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  This  amendment  has  been  the  subject  of 
such  frequent  discussion  by  our  courts,  Federal  and  state,  that 
the  decisions  are  like  the  sands  of  the  sea  for  number. 

Is  any  right  vouchsafed  to  the  appellant  by  this  amend- 
ment violated  by  this  statute?  There  is,  as  we  view  it,  no  in- 
herent right,  no  ** privilege,"  to  teach  German  to  children  of 
tender  years  that  cannot  lawfully  be  denied  by  the  legislature 
when,  in  its  judgment  and  discretion,  the  exercise  of  such  right 
under  existing  conditions  is  inimical  to  the  best  interests  of  the 
state.    This  constitutional  protection  is  enjoyed  always  subject 
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to  the  police  power  of  the  state  to  regulate  professions,  trades, 
and  occupations  in  the  interest  of  the  public  welfare.  The  stat- 
utes regulating  the  practice  of  medicine,  dentistry,  and  law  are 
familiar  examples  of  such  lawful  exercise  of  the  power  of  the 
state  regarding  professions.  See  Beetz  v.  Michigan,  188  U.  S. 
505 ;  State  v.  BaAr,  112  Iowa  466 ;  Qundling  v.  Chicago,  111  U. 
S.  183 ;  Hunter  v,  Colfax  Cons,  Coal  Co.,  supra ;  12  Corpus  Juris 
1122. 

As  we  have  observed,  a  known  evil  existed,  and  it  was 
within  the  power  of  the  legislature  to  seek  to  remedy  it  by  the 
enactment  of  this  statute.  The  defendant  has  a  right  to  engage 
in  the  profession  of  teaching,  but  in  so  doing  he  is  subject  to  such 
legislative  enactments  as  may  fairly  and  reasonably  be  said  to  be 
for  the  public  welfare.  We  think  this  statute  was  a  proper  and 
reasonable  exercise  of  the  police  power  of  the  state,  in  attempt- 
ing to  prevent  an  existing  evil  which  the  legislature  regarded 
as  inimical  to  the  public  welfare.  Such  being  the  case,  the  de- 
fendant has  not  been  denied  any  privileges  guaranteed  him  by 
the  Constitution. 

Again,  it  is  argued  that  the  act  in  question  is  class  legisla- 
tion. We  do  not  so  regard  it.  It  operates  upon  all  amenable 
to  it  alike.  All  persons  similarly  situated  are  affected  ^like  by 
it.  It  applies  equally  to  every  teacher  of  the  state,  in  public, 
parochial,  or  private  school,  teaching  pupils  below  the  eighth 
grade.  We  have  recognized  the  well-established  rule  that  clas- 
sification * '  must  be  natural  and  reasonable,  and  not  arbitrary  or 
capricious.  The  legislation  must  extend  to  and  embrace  ac- 
curately all  persons  who  are  or  may  be  in  like  circumstances." 
State  V.  Fairmont  Cr.  Co.,  supra.  For  the  purpose  of  ascertain- 
ing whether  or  not  the  classification  is  arbitrary  and  unreason- 
able, we  must  take  into  consideration  matters  of  common  knowl- 
edge and  common  report  and  the  history  of  the  times.  Chicago,  ^ 
B.  &  Q.  B.  Co.  V.  McOuire,  219  U.  S.  549 ;  State  v.  Fairmont 
Cr.  Co.,  supra.  We  have  already  referred  to  the  conditions  that 
existed  and  the  evil  the  legislature  sought  to  remedy.  As  before 
stated,  the  act  applies  uniformly  to  all  teachers  of  the  state 
below  the  eighth  grade.  We  do  not  think  such  classification 
either  arbitrary  or  unreasonable. 

It  is  argued  by  appellant  that  the  statute  is  unreasonable 
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in  prohibiting  the  teaching  of  a  foreign  language  below  the 
eighth  grade,  while  permitting  it  to  be  taught  to  those  more 
advanced.  We  must  again  look  to  the  purpose  of  this  enact- 
ment. The  legislature  might  well  have  felt  that  it  was  of  vast 
importance  that  those  of  tender  years  should  have,  at  that  early 
period,  instilled  in  their  minds  the  lessons  to  be  taught  only 
through  the  use  of  the  English  language;  that,  if  foreign  lan- 
guages are  to  be  taught  for  ''cultural  effect,"  it  shall  be  only 
after  the  child  has  been  ''rooted  and  grounded'*  in  the  recog- 
nized language  of  our  country.  The  harmful  effects  of  non- 
American  ideas,  inculcated  through  the  teaching  of  foreign  lan- 
guages, might,  in  the  judgment  of  the  legislature,  be  avoided 
by  limiting  teaching  below  the  eighth  grade  to  the  mediunf  of 
English.  We  do  not  regard  the  statute  as  making  an  arbitrary 
or  unreasonable  classification,  or  as  in  any  manner  violating  these 
constitutional  provisions.  Statutes  of  like  effect  have  been  en- 
acted in  Nebraska,  Kansas,  Maine,  Washington,  Arkansas,  In- 
diana, New  Hampshire,  Wisconsin,  and  perhaps  other  states. 
So  far  as  we  are  advised,  none  of  such  statutes  have  been  held 
to  be  unconstitutional.  In  Nebraska  Dist.  of  Evan,  Luth.  Synod 
V,  McKelvie,  lib  N.  W.  531,  the  Supreme  Court  of  Nebraska 
sustained  the  constitutionality  of  the  statute  of  that  state,  which 
is  almost  identical  with  the  statute  under  consideration. 

We  hold  this  statute  to  be  constitutional,  and  a  proper  exer- 
cise of  the  police  power  of  the  state.  It  follows  that  the  convic- 
tion of  the  defendant  upon  the  stipulated  facts  was  warranted, 
and  the  judgment  of  the  lower  court  is,  therefore, — Affirmed, 

Stevens,  Arthur,  and  De  Graff,  JJ.,  concur. 
Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  dissent. 

Evans,  C.  J.  (dissenting).  I.  I  am  constrained  to  dis- 
agree with  the  majority  opinion.  The  construction  of  our  stat- 
ute adopted  therein  is  a  very  severe  one.  Under  elementary 
rules,  a  criminal  statute  which  creates  an  offense  that  is  malum 
prohibiium  should  be  construed  strictly,  in  the  sense  that  nothing 
shall  be  added  to  it  by  mere  implication.  The  statutory  pro- 
hibition under  consideration  here  is  contained  in  Section  1, 
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Chapter  198,  Acts  of  the  Thirty-eighth  General  Assembly,  and 
is  as  follows : 

''Section  1.  That  the  medium  of  instruction  in  all  secular 
subjects  taught  in  all  of  the  schools,  public  and  private,  within 
the  state  of  Iowa,  shall  be  the  English  language,  and  the  use  of 
any  language  other  than  English  in  secular  subjects  in  said 
schools  is  hereby  prohibited." 

The  precise  question  presented  in  this  case  is  whether  the 
teaching  of  reading  a  foreign  language  in  a  private,  religious 
school,  for  the  purpose  of  enabling  a  child  to  worship  in  a  com- 
mon language  with  its  parents  and  to  take  religious  instruction 
therein,  such  as  the  reading  of  the  catechism,  etc.,  is  a  violation 
of  this  statute.  As  stated  in  the  majority  opinion,  the  evidence 
in  this  case  was  all  contained  in  a  written  stipulation.  It  ap- 
pears therefrom  that  the  defendant  was  a  teacher  in  a  parochial 
school,  belonging  to  a  chilrch  or  religious  denomination,  and  that 
it  was  his  duty,  as  such,  to  give  instruction  in  secular  subjects, 
and  also  in  the  tenets  of  the  church,  so  as  to  prepare  the  chil- 
dren for  confirmation  in  the  church,  according  to  its  belief  and 
practice,  which  confirmation  was  usually  attained  at  •about  the 
age  of  13.  All  secular  subjects  taught  in  such  school  were  so 
taught  in  the  medium  of  the  English  language,  as  required  by 
the  statute.  Religious  instruction  was  given  in  a  foreign  lan- 
guage: namely,  the  language  of  the  parents  of  the  children.  The 
prosecution  is  based  upon  the  general  proposition  that  the  teach- 
ing of  **  reading' '  of  any  language  is  the  teaching  of  a  secular 
subject.  This  is  the  implication  which  broadens  this  statute 
beyond  the  terms  of  any  prohibition  contained  therein.  I  can- 
not lassent  to  it.  ''Reading,"  as  a  study,  is  simply  a  means  of 
acquiring  a  language.  It  is  language  study.  Reading,  as  an 
acquisition,  as  a  thing  learned,  is  a  means  of  study  of  all  sub- 
jects of  every  nature,  whether  they  be  called  secular  or  religious. 
The  majority  opinion  properly  concedes  that  this  prohibition 
does  not  restrict  the  right  of  parents,  at  home  or  through  in- 
structors in  a  private  or  parochial  school,  to  worship  according 
to  their  faith  and  religious  belief,  in  whatever  language  they 
choose.  This  concession  is  clearly  necessary,  to  save  the  con- 
stitutionality of  the  statute.  Section  3,  Article  1,  of  the  Con- 
stitution of  Iowa  provides : 
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(( 


The  general  assembly  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  exercise 
thereof." 

Obedient  thereto,  the  peace  oflScer  has  never  invaded  the 
sanctuary  of  any  religious  denomination  in  Iowa.  It  goes  with- 
out saying  that  the  free  exercise  of  religion  is  impossible  with- 
out the  free  use  therein  of  such  language  as  the  worshipper  may 
choose.  Ordinarily,  that  language  is  his  native  language,  or  at 
least  the  language  with  which  he  is  most  familiar.  There  is  no 
pretense  in  this  statute  at  interference  with  that  right.  Ability 
to  speak  and  to  read  a  language  is  essential  to  intelligent  wor- 
ship. Concededly,  the  parents  had  a  right  to  worship  in  their 
own  language.  Necessarily,  the  children  had  a  constitutional 
right  to  worship  in  the  same  language.  Is  the  study  of  the 
language  of  worship  to  be  deemed  necessarily  a  secular  subject  ? 
Is  ** reading''  as  a  study  or  ** reading"  as  an  acquisition,  where 
it  is  resorted  to  for  the  purposes  of  intelligent  worship,  to  be 
deemed  necessarily  a  secular  subject,  or  may  it  also  be  deemed 
a  religious  subject? 

By  the  terms  of  the  written  stipulation  herein,  the  study 
or  teaching  of  reading  of  the  foreign  language  was  only  for  the 
purpose  of  worship  and  religious  instruction.  We  must  not 
depart  from  that  stipulation  of  facts.  The  one  provision  of  the 
stipulation  upon  which  the  prosecution  builds  its  argument  is 
that  the  textbooks  used  in  the  study  of  ** reading"  were  the 
ordinary  textbooks  used  in  all  schools  for  that  purpose,  and  that 
the  subjects  of  the  reading  lessons  were  secular  subjects.  It  is 
argued,  therefore,  that  this  fact  made  the  study  a  secular  sub- 
ject. This  implies  that  the  student  of  the  language  is  to  be 
deemed  to  be  studying  the  variety  of  subjects  which  appear  in 
the  reading  lessons  of  the  textbook.  The  implication  thus  in- 
dulged in  is  one  which  arises  entirely  outside  of  the  statute 
under  consideration.  In  my  judgment,  it  is  not  a  sound  im- 
plication, as  a  matter  of  fact.  Lessons  for  the  teaching  of  **  read- 
ing" must  have  subjects,  in  order  to  mean  anything.  These 
lessons  are  not  selected  for  the  subjects  they  contain,  but  for  the 
adaptability  of  the  words  and  sentences  contained  therein  to  the 
stage  of  progress  of  the  learner  in  the  study  of  the  language. 
I  think,  therefore,  that  the  subjects  of  the  lessons  of  the  text- 
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book  used  in  the  study  of  ** reading"  do  not  fix  the  character  or 
the  purpose  of  the  study.  I  think  it  clear,  also,  that  ** reading,*' 
as  a  study  and  as  a  necessary  part  of  religious  instruction,  is 
not  to  be  •deemed  a  secular  subject,  within  the  meaning  of  the 
prohibition  of  this  statute. 

We  are  committed  to  the  proposition  that  the  motive  or 
purpose  of  a  given  conduct  is  to  be  considered,  in  determining 
whether  it  be  secular  or  religious.  State  v.  Amana  Society,  132 
Iowa  304.  The  defendant  in  the  cited  case  was  an  incorporated 
body.  Its  membership  consisted  of  a  religious  community.  Their 
religious  beliefs  were  carried  into  their  practical,  everyday  life. 
They  held  all  property  in  common ;  all  members  engaged  in  serv- 
ice; they  owned  lands  and  factories  and  merchandise  and  live 
stock  into  values  of  hundreds  of  thousands  of  dollars.  The  ques- 
tion involved  in  the  suit  against  them  was  whether  they  were 
engaged  in  secular  pursuits.  We  held  that  they  were  not,  and 
that  all  their  activities  of  everyday  life,  such  as  would  ordinarily 
be  deemed  and  would  be,  in  fact,  secular,  were,  nevertheless, 
the  exercise  of  their  religious  beliefs,  and  that  these  activities 
were  their  response  to  their  sense  of  religious  daily  duty.  In 
another  division  hereof,  I  shall  incorporate  excerpts  from  the 
opinion  in  this  case,  as  well  as  from  other  opinions. 

Having  held,  in  the  cited  case,  that  the  operation  by  the 
Amana  Society  of  its  factories,  mills,  stores,  and  farms,  all  ap- 
parently done  by  the  ordinary  methods  of.  business,  was  not  a 
secular  business,  because  its  .dominant  motive  was  religious, 
how  shall  we  now  say  that  the  study  of  ** reading''  for  the  stipu- 
lated purpose  of  religious  instruction  and  worship  is  secular, 
and  not  religious?  To  so  hold  is,  in  my  judgment,  to  trench 
upon  the  constitutional  provision  which  I  have  above  quoted. 
The  courts  of  this  country  in  all  jurisdictions  have  quite  uni- 
formly construed  all  penal  statutes  so  as  to  exclude  their  opera- 
tion from  the  religious  domain,  ai\d  so  as  to  protect  the  absolute 
freedom  guaranteed  by  the  Constitution  of  religious  belief  and 
exercise.  If  there  is  any  exception  to  this  rule,  it  has  arisen 
only  in  relation  to  extraordinary  practices  which  disturb  the 
public  order  or  shock  the  sense  of  fundamental  Christian  moral- 
ity ;  such,  for  instance,  as  polygamy.  In  the  case  of  Church  of 
the  Holy  Trinity  v.  United  States,  143  U.  S.  457   (36  L.  Ed. 
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226),  an  analogous  question  was  before  the  Supreme  Court  of 
the  United  States,  wherein  that  court  construed  a  Federal  stat- 
ute which  prohibited  any  person  from  paying  the  transportation 
or  in  any  way  assisting  the  importation  or  migration  of  any 
alien  into  the  United  States  under  contract  or  agreement,  ex- 
press or  implied,  to  perform  labor  or  service  of  any  kind  in  the 
United  States.  Trinity  Church  had  entered  into  contract  with  a 
rector  in  England  that  he  should  come  to  New  York  and  serve 
its  parish  there.  Such  action  on  the  part  of  Trinity  Church 
was  within  the  literal  terms  of  the  prohibiting  act.  The  Su- 
preme Court,  however,  construed  the  act  as  not  applying  to  the 
case,  notwithstanding  its  all-inclusive  terms,  because  to  so  con- 
strue it  would  be  an  interference  with  the  religious  freedom 
guaranteed  by  the  Constitution,  and  because  such  an  act  was 
inherently  innocent,  and  was,  therefore,  beyond  the  reach  of  a 
penal  statute.  For  convenience  of  reference,  excerpts  from  this 
opinion  will  be  set  out  later. 

An  act  similar  to  ours  was  enacted  in  Nebraska,  and  was 
construed  by  the  Supreme  Court  of  that  state.  It  was  construed 
as  not  prohibiting  the  teaching  or  studying  of  foreign  languages 
for  religious  purposes,  even  though  its  language  was  broad 
enough  to  include  such  prohibition.  Nebraska  Dist,  of  Ev.  Luth. 
Synod  v.  McKelvie,  (Neb.)  175  N.  W.  531.  The  argument  of 
the  court  in  that  case  was  that  the  affirmative  purpose  of  the 
legislation  was  to  require  the  teaching  of  the  English  language 
and  to  make  it  the  medium  of  secular  instruction ;  and  that,  so 
long  as  such  dominant  purpose  was  carried  out  in  the  particular 
school,  the  additional  study  of  foreign  languages  for  religious 
purposes  should  not  be  deemed  prohibited.  It  was  also  held 
that  such  prohibition  would  bQ  an  interference  with  religious 
freedom. 

Instead  of  pursuing  further  mere  argument  of  mine  upon 
the  question,  I  set  forth  in  the  following  division  excerpts  from 
the  cited  cases,  which,  to  my  mind,  constitute  a  quite  sufficient 
argument.  Let  it  be  borne  in  mind  that,  in  the  instant  case, 
the  defendant  met  every  affirmative  requirement  of  the  statute, 
and  taught  a  full  course  of  secular  sulijects  suitable  to  the 
grades,  and  used  the  English  language  as  the  medium  of  all  such 
teaching;  and  this  includes  the  subject  of  ** reading*'  in  English. 
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When  we  reflect  that  the  secular  and  the  religious  blend  in  every 
normal  human  life,  in  that  the  secular  serves  religion,  and  re- 
ligion, if  it  be  true,  influences  the  secular,  it  must  be  true  that 
the  zone  of  division  is  a  broad  and  indefinite  one,  and  that  a 
sharp  and  definite  line  of  demarcation  cannot  be  drawn.  I  only 
contend  that  the  study  of  language,  including  its  ''reading," 
may  be  religious,  even  though  it  be  true  that  it  may  also  be 
secular.  If  such  study  may  be  religious,  then,  under  the  stipu- 
lation of  facts  in  this  case,  it  %wis  pursued  for  rdigious  purposes. 
&ven  in  the  absence  of  such  definite  stipulation,  I  would  think 
that  the  mere  rule  of  strict  construction  of  penal  statutes  would 
require  us  to  adopt  the  more  innocent  construction. 

II.  In  the  case  of.  State  v.  Amana  Society ,  132  Iowa  304, 
the  contention  of  the  State  was  that  this  society,  being  organized 
solely  as  a  religious  society,  was  unlawfully  and  in  violation  of 
its  charter  rights  engaged  in  business  and  manufacturing  pur- 
suits for  financial  gain.    Quoting  from  the  opinion  (page  314) : 

''Theoretically,  the  distinctions  pointed  out  may  be  cor- 
rect. Practically,  religion  may  not  be  so  completely  separated 
from  the  affairs  of  this  life.  Theology,  the  science  of  religion — 
that  is,  of  formulating  our  thinking  with  respect  to  religion — 
has  steadily  insisted  upon  connecting  religion  with  the  life  men 
lead  and  the  things  they  do  in  this  world.  The  great  religious 
struggles  of  the  past  have  come,  in  most  cases,  from  the  under- 
taking of  men  to  impose  on  other  men,  not  their  religion,  but 
their  science  of  religion;  and  against  this,  rather  than  religion, 
as  defined  by  the  attorney  general,  the  law  has  interposed  its 
shield  of  protection.  When  theologians  formulate  their  con- 
clusion that  anything,  such  as  a  particular  mode  of  life,  is  es- 
sential to  the  attainment  of  the  promised  benefits  of  a  religion, 
it  is  not  for  the  courts,  by  resorting  to  the  definitions  of  lexicog- 
raphers, to  perform  the  ungracious,  if  not  Herculean,  task  of 
determining  whether  this  is  so.  The  anticipated  advantages  of 
nearly  every  religion  or  creed  are  made  dependent  on  the  life 
its  followers  live,  and  the  criticisms  most  often  heard  are  that 
the  exalted  doctrines  of  righteousness  professed  are  too  fre- 
quently forgotten  in  the  ordinary  pursuits  of  life,  and  that  the 
contests  for  wealth  are  waged  with  the  rapacity  of  beasts  of 
prey.    Surely,  a  scheme  of  life  designed  to  obviate  such  results, 
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and,  by  removing  temptations  and  all  the  allurements  of  ambi- 
tion and  avarice,  to  nurture  the  virtues  of  unselfishness,  patience, 
love,  and  service,  ought  not  to  be  denounced  as  not  pertaining 
to  religion,  when  its  devotees  regard  it  as  an  essential  tenet  of 
their  religious  faith.  In  ascertaining  whether  various  prop- 
erties of  the  society  are  for  religious  purposes,  these  should  be 
viewed  somewhat  from  the  standpoint  of  its  members.  Prom 
that  viewpoint,  its  different  enterprises  are  clearly  within  the 
rule  stated  by  the  attorney  general,  that  this'  must  'be  conven- 
ient and  appropriate  to  religious  work  and  ceremonies  and  to 
the  worship  of  God  according  to  their  belief;*  for  it  is  indis- 
pensable to  their  religious  faith  that  they  own  their  property 
in  common  and  live  a  communal  life.  As  a  religious  principle, 
they  have  agreed  to  this,  and  to  devote  their  common  labor  to 
their  common  support.  None  can  be  said  to  derive  any  pe- 
cuniary benefit  therefrom,  in  the  sense  in  which  that  expression 
is  used  in  the  statute.  No  dividends  are  declared,  and  no  money 
is  given  to  any  member,  save  to  meet  the  bare  necessities  of  the 
most  economical  existence.  •  •  *  On  these  considerations, 
we  reach  the  conclusion  that  the  defendant  society  has  not  ex- 
ceeded its  powers  as  a  religious  corporation.  Secular  pursuits, 
such  as  those  conducted  by  it,  are  not  ordinarily  to  be  regarded 
as  incidental  to  the  powers  of  a  religious  corporation,  for  the 
very  good  reason  that,  ordinarily,  they  bear  no  necessary  rela- 
tion to  the  creed  it  is  organized  to  promote.  But,  where  the 
ownership  of  property  and  the  management  of  business  enter- 
prises in  connection  therewith  are  in  pursuance  of  and  in  con- 
formity with  an  essential  article  of  religious  faith,  these  cAnnot 
be  held,  in  the  absence  of  any  evidence  of  injurious  results,  to 
be  in  excess  of  the  powers  conferred  by  the  law  upon  corpora- 
tions. We  have  discovered  no  decision  touching  the  question 
decided;  but,  in  view  of  the  spirit  of  tolerance  and  liberality 
which  has  pervaded  our  institutions  from  the  earliest  times,  we 
have  not  hesitated  in  giving  the  statute  an  interpretation  such 
as  is  warranted  by  its  language,  and  which  shall  avoid  the  perse- 
cution of  any,  and  protect  all  in  the  free  exercise  of  religious 
faith,  regardless  of  what  that  faith  may  be.  Under  the  blessings 
of  free  government,  every  citizen  should  be  permitted  to  pursue 
that  mode  of  life  which  is  dictated  by  his  own  conscience ;  and 


June,  1921  ]  State  v.  Bartels.  1081 

if  this  also  be  exacted  by  an  essential  dogma  or  doctrine  of  his 
religion,  a  corporation  organized  to  enable  him  to  meet  the  re- 
quirement of  his  faith  is  a  religious  corporation,  and  as  such 
may  own  property  and  carry  on  enterprises  appropriate  to  the 
object  of  its  creation." 

In  the  Trinity  Church  case,  the  Supreme  Court  of  the 
United  States  said  (p.  228) : 

**A11  laws  should  receive  a  sensible  construction,  (leneral 
terms  should  be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence.  It  will  always, 
therefore,  be  presumed  that  the  legislature  intended  exceptions 
to  its  language  which  would  avoid  results  of  this  character.  The 
reason  of  the  law  in  such  cases  should  prevail  over  its  letter. 
*  *  •  (p.  230)  But  beyond  all  of  these  matters,  no  purpose 
of  action  against  religion  can  be  imputed  to  any  legislation, 
state,  or  nation,  because  this  is  a  religious  people.  •  •  ♦ 
(p.  231)  Religion,  morality,  and  knowledge,  being  necessary  to 
good  government,  the  preservation  of  liberty,  and  the  happiness 
of  mankind,  schools,  and  the  means  of  education,  shall  forever 
be  encouraged  in  this  state.  •  •  •  There  is  no  dissonance 
in  these  declarations.  There  is  a  universal  language  pervading 
them  all,  having  one-  meaning  ,*  they  afSrm  and  reafSrm  that  this 
is  a  religious  nation.  These  are  not  individual  sayings,  declara- 
tions of  private  persons;  they  are  organic  utterances;  they 
speak  the  voice  of  the  entire  people.  While,  because  of  a  general 
recognition  of  this  truth,  the  question  has  seldom  been  presented 
to  the  courts,  yet  we  find  that  in  Updegraph  v.  Com.,  11  Serg.  & 
R.  394,  400,  it  was  decided  that  *  Christianity,  general  Chris- 
tianity, is,  and  always  has  been,  a  part  of  the  common  law  of 
Pennsylvania;  •  *  •  not  Christianity  with  an  established 
church,  and  tithes,  and  spiritual  courts;  but  Christianity  with 
liberty  of  conscience  to  all  men. '  •  •  *  The  construction  in- 
voked cannot  be  accepted  as  correct.  It  is  a  case  where  there 
was  presented  a  definite  evil,  in  view  of  which  the  legislature 
used  general  terms,  with  the  purpose  of  reaching  all  phases  of 
that  evil,  and  thereafter,  unexpectedly,  it  is  developed  that  the 
general  language  thus  employed  is  broad  enough  to  reach  cases 
and  acts  which  the  whole  history  and  life  of  the  country  aflBrm 
could  not  have  been  intentionally  legislated  against.     It  is  the 
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duty  of  the  courts,  under  those  circumstances,  to  say  that,  how- 
ever broad  the  language  of  the  statute  may  be,  the  act,  although 
within  the  letter,  is  not  within  the  intention  of  the  legislature, 
and  therefore  cannot  be  within  the  statute." 

In  the  cited  case  of  Nebraska  Dist.  of  Ev.  Luth,  Synod  v. 
McKelvie,  175  N.  W.  531,  the  Supreme  Court  of  Nebraska  said : 

*'The  operation  of  the  selective  draft  law  (Act  May  18, 
1917,  C.  15,  40  Stat.  76  [U.  S.  Comp.  St.  1918,  Sections  2044a- 
2044k] )  disclosed  a  condition  in  the  body  politic  which  thereto- 
fore had  been  appreciated  to  some  extent,  but  the  evil  conse- 
quences of  which  had  not  been  fully  comprehended.  It  is  a 
matter  of  general  public  information,  of  which  the  court  is  en- 
titled to  take  judicial  knowledge,  that  it  was  disclosed  that 
thousands  of  men  bom  in  this  country  of  foreign-language- 
speaking  parents,  and  educated  in  schools  taught  in  a  foreign 
language,  were  unable  to  read,  write,  or  speak  the  language  of 
their  country,  or  understand  words  of  command  given  in  Eng- 
lish. It  was  also  demonstrated  that  there  were  local  foci  of 
alien  enemy  sentiment,  and  that,  where  such  instances  occurred, 
the  education  given  by  private  or  parochial  schools  in  that  com- 
munity was  usually  found  to  be  that  which  had  been  given  mainly 
in  a  foreign  language.  The  purpose  of  the  new  legislation  was 
to  remedy  this  very  apparent  need,  and,  by  amendment  to  the 
school  laws,  make  it  compulsory  that  every  child  in  the  state 
should  receive  its  fundamental  and  primary  education  in  the  Eng- 
lish language.  •**  That  the  same  character  of  education  should  be 
had  by  all  children,  whether  of  foreign-born  parents,  or  of  native 
citizens.  The  ultimate  object  and  end  of  the  state  in  thus  as- 
suming control  of  the  education  of  its  pupils  is  the  upbuilding 
of  an  intelligent  American  citizenship,  familiar  with  the  prin- 
ciples and  ideals  upon  which  this  government  was  founded,  to 
imbue  the  alien  child  with  the  tradition  of  our  past,  to  give  him 
the  knowledge  of  the  lives  of  Washington,  Franklin,  Adams, 
Lincoln,  and  other  men  who  lived  in  accordance  with  such 
ideals,  and  to  teach  him  love  for  his  country,  and  hatred  of 
dictatorship,  whether  by  autocrats,  by  the  proletariate,  or  by  any 
man  or  class  of  men.  ♦  *  *  The  state  should  control  the  education 
of  its  citizens  far  enough  to  see  that  it  is  given  in  the  language 
of  their  country,  and  to  insure  that  they  understand  the  nature 
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of  the  government  under  which  they  live,  and  are  competent  to 
take  part  in  it.  Further  than  this,  education  should  be  left  to 
the  fullest  freedom  of  the  individual.  •  •  *  If  a  child  has  at- 
tendee! either  the  public  or  private  school  for  the  required  time, 
it  could  not  have  been  the  intention  of  the  legislature  to  bar  its 
parents,  either  in  person  or  through  the  medium  of  tutors  or 
teachers  employed,  from  teaching  other  studies  as  their  wis- 
dom might  dictate.  There  can  be  no  question  of  the  cultural 
eflfeet  of  the  knowledge  of  a  foreign  language.  •  •  ••  If  the  law 
means  that  parents  can  teach  foreign  language,  or  private  tutors 
employed  by  men  of  means  may  do  so,  but  that  poorer  men  may 
not  employ  teachers  to  give  such  instruction  in  a  class  or 
school,  it  would  be  an  invasion  of  personal  liberty,  discrimina- 
tive, and  void,  there  being  no  reasonable  basis  of  classification  ; 
but  if  such  instruction  can  be  given  in  addition  to  the  regular 
course,  and  not  so  as  to  interfere  with  it,  then  equality  and 
uniformity  results,  and  no  one  can  complain.'' 

III.  I  do  not  discuss  the  question  of  constitutionality,  be- 
cause the  majority  opinion,  in  effect,  concedes  that,  if  the  statute 
is  an  interference  with  religious  liberty,  it  would  be  unconstitu- 
tional. There  is  no  room  for  difference,  therefore,  between  us 
at  that  point.  I  think  that  the  construction  put  by  the  majority 
upon  the  statute  is  an  interference  with  religious  liberty.  The 
majority  hold  otherwise,  and  that  represents  the  point  of  dif- 
ference between  us,  so  far  as  the  question  of  constitutionality 
is  concerned.    I  would  reverse. 

Weaver  and  Preston,  JJ.,  join  in  this  dissent. 


State  Insurance  Company,  Appellee,  v.  J.  E.  Lock,  Appellant. 

INSTJRANGE:     Acceptance  of  Application.     The  issuance  and  mailing 

1  of  a  policy  of  insurance  to  the  insured,  in  response  to  the  insured's 
application  by  mail  for  insurance,  constitutes  an  acceptance  of  said 
application. 

IKSX7BAKCE:     Proof  of  Loss — ^Nonwaiver.     A  waiver  of  strict  proof 

2  of  loss  under  the  terms  of  the  policy  may  not  be  established  on  the 
basis  of  an  informal  letter  from  the  insured,  which  was  not  origin- 
ally intended  nor  ever  treated  as  proofs  of  loss. 
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Appeal  from  Des  Moines  Municipal  Court. — T.  L.  Sellers, 

Judge. 

June  25,  1921. 

Action  at  law  to  recover  upon  defendant's  note  or  agree- 
ment in  an  application  for  insurance  to  pay  premium.  Plain- 
tiff claims  that  $90  is  due.  Defendant  alleges  that  the  considera- 
tion for  the  note  has  wholly  failed,  for  that  the  application  was 
never  accepted  by  a  delivery  of  the  policy  to  him.  By  way  of 
counterclaim,  defendant  says  that,  if  the  policy  was  in  force, 
insuring  him  against  loss  of  his  crops  by  hail,  then  he  is  entitled 
to  recover  from  the  plaintiff  $500  for  loss  of  crops :  $150  for  loss 
in  July  and  $350  in  August.  He  alleges  that  he  gave  proofs 
of  loss  within  the  proper  time  by  letter  to  the  plaintiff,  and  that 
plaintiff  waived  any  other  or  further  proofs.  These  matters 
were  all  appropriately  answered  by  plaintiff  in  reply.  Trial 
to  a  jury.  At  the  close  of  the  evidence,  each  party  moved  for 
a  directed  verdict.  Defendant's  motion  was  overruled,  and 
plaintiff's  sustained;  and  verdict  and  judgment  were  rendered 
in  favor  of  plaintiff  for  the  $90,  with  interest.  The  defendant 
appeals. — Affirmed, 

Wm.  M.  Jackson  and  Miller,  Kelly,  Shuttleworth  &  8ee^ 
burger,  for  appellant. 

Miller,  Parker,  Riley  &  Stewart,  for  appellee. 

Preston,  J. — Defendant  resides  on  his  farm,  about  a  mile 
and  a  half  from  Lenox,  Iowa.  On  June  2, 1919,  he  made  applica- 
tion, through  plaintiff's  agent  at  Lenox,  for  hail  insurance  on 

his  crops  for  indemnity  against  loss  by  hail  be- 

'  acceptance  of       twcen  Juuc  23d  and  September  20th  of  that  year. 

appication.  ^j^^  application,  signed  by  defendant,   recites 

that  his  post-ofBce  address  is  Lenox,  R.  P.  D.  No ,  and  that, 

if  a  policy  is  issued  upon  the  application,  he  agrees  to  accept  the 
same,  subject  to  the  provisions  and  stipulations  herein  stated. 
The  application  further  recites  that,  in  consideration  thereof,  he 
agrees  to  pay  the  $90  sued  on,  which  was  payable  September  1, 
1919.  Proper  demand  for  payment  was  made  by  plaintiff.  The 
application  was  received  by  the  plaintiff,  and  a  policy  was  is- 


June,  1921]  State  Ins.  Co.  v.  Lock.  1085 

sued  by  the  company  and  mailed  at  Des  Moines  to  defendant  at 
Lenox,  Iowa.  It  was  stamped  and  placed  in  the  mails  at  Des 
Moines,  Iowa,  addressed  to  defendant.  It  was  in  a  ** return'' 
envelope,  but  it  was  never  returned  to  the  plaintiff.  In  his 
evidence,  defendant  gives  the  number  of  his  rural  route;  but 
the  number  was  not  given  in  the  application.  We  shall  not 
go  into  the  evidence  introduced  on  behalf  of  plaintiff  to  show 
that  the  policy  was  issued,  stamped,  addressed,  mailed,  and  so 
on.  The  proper  officers,  mailing  clerk,  and  so  on,  so  testify,  and 
reasons  were  given  why  this  particular  application  and  policy 
are  remembered.  There  is  no  conflict  in  the  evidence  as  to  these 
matters.  The  terms  of  the  policy  are  established.  The  deffend- 
ant  testifies  that  the  policy  was  never  received  by  him,  and  that 
the  manual  possession  thereof  was  never  delivered  to  him  by 
mail  or  otherwise.  He  testifies  as  to  partial  destruction  of  his 
crops  by  hail:  $150  about  July  4,  1919,  and  $350  in  August, 
1919.  The  policy  provides,  among  other  things,  that  the  amount 
payable  per  acre  for  total  destruction  or  total  destruction  of  a 
part  shall  be  the  amount  fixed  in  the  policy,  and  that,  in  the 
event  of  partial  destruction,  the  amount  payable  shall  be  in  such 
proportion  to  the  amount  per  acre  specified  therein  as  the  value 
of  the  damaged  portion  of  said  crops  bears  to  the  value  of  the 
sound  condition  of  the  particular  crop  so  damaged,  with  no  de- 
duction for  the  harvesting  of  the  destroyed  part;  that  written 
notice  of  any  damage  should  be  sent  (registered  mail)  by  the 
owner  to  the  company  at  Des  Moines,  which  notice  should  be 
mailed  within  10  days  from  the  happening  of  the  loss,  and  should 
state  the  number  of  the  policy,  the  date  and  hour  of  the  hail- 
storm, and  the  amounts,  if  any,  of  the  other  insurance  against 
hail  carried  by  insured ;  and  further,  that,  within  60  days  after 
any  loss  by  hail  to  any  crop  covered  by  the  policy,  insured  shall 
* 'furnish  proof  of  loss,  under  oath,  of  the  party  insured  under 
this  policy,  stating  the  date  and  number  of  this  policy,  the  cor- 
rect description  of  the  land  upon  which  were  growing  the  crops 
so  damaged,  and  the  percentage  of  damage  done  to  the  crop 
on  each  parcel  of  land  so  affected.  *  *  •  A  failure  of  in- 
fifured  to  furnish  such  proof  of  loss  within  the  time  herein  speci- 
fied will  relieve  the  company  from  any  and  all  liability  under 
this  policy. ' ' 
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About  September  1,  1919,  plaintiff  notified  defendant  by 
letter  that  the  premium  was  due,  and  demanded  payment.  This 
letter  was  received  by  defendant.  The  defendant  testifies  that 
he  kept  no  record  of  the  date  on  which  his  two  losses  occurred 
because  he  didn  't  think  he  had  any  policy  of  insurance  in  force ; 
that,  from  the  fact  that  he  had  not  received  the  policy,  he  in- 
ferred and  assumed  that  his  application  had  not*  been  accepted 
by  the  company.  He  testifies  further  that,  upon  receipt  of 
plaintiff's  letter,  and  within  a  day  or  two  thereafter,  he  made 
plaintiff  a  proposition  that,  if  it  would  pay  his  losses,. he  would 
pay  the  $90  premium. 

•*'Q.  What  was  the  proposition  you  macle  them  ?  A.  That, 
if  they  wanted  to  consider  my  loss,  I  would  consider  the  pre- 
mium. Q.  Was  that  all  of  the  proposition  you  made  them?  A. 
That  was  the  sum  of  it.  I  did  not  tell  them  how  much  of  a  loss 
I  had.  I  don't  believe  I  told  them  what  it  was.  Q.  Now  you 
didn't  send  the  company  any  proofs  of  notice,  did  you, — ^any 
verified  or  sworn  statement  of  a  loss  which  you  had  had?  A. 
Nothing  only —  Q.  The  only  thing  you  sent  the  company,  you 
contend,  is  the  letter  you  wrote  them,  offering  a  proposition,  as 
you  stated  it?  A.  Yes,  sir.  Q.  What,  if  anything,  did  you 
tell  them  in  that  letter?  A.  I  told  them  that  I  never  had 
received  any  policy,  and,  if  they  would  consider  my  damage  I 
had  had  on  my  corn,  why,  I  would  consider  the  premium.  I 
would  be  glad  to  pay  them  their  premium  if  they  would  pay 
me  my  damage." 

He  says  he  kept  no  copy  of  the  letter,  and  that  it  was  writ- 
ten with  pencil  and  addressed  to  the  company  at  Des  Moines. 
He  says  further  that  in  the  letter  he  mentioned  that  the  damage 
was  caused  by  hail.  The  evidence  tends  to  show  that  this  letter 
was  received  by  plaintiff,  since  defendant  testifies  that  he  saw  it 
later  in  possession  of  plaintiff's  collector.  He  received  no  word 
from  the  company  in  response  to  his  letter.  The  letter  was  not 
produced  or  introduced  in  evidence,  and  the  foregoing  is  the 
substance  of  the  evidence  in  reference  to  the  alleged  proof  of 
loss.  He  says  that  later,  and  in  October,  a  collector  for  plaintiff 
came  to  Lenox  and  again  demanded  payment  of  the  note,  and 
defendant  then  tried  to  get  him  to  settle ;  and  that  the  collector 
told  him  that  he  had  no  authority  to  settle  or  arbitrate,  or 
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even  to  go  and  look  at  the  crop ;  that  the  com  had  frosted  and 
dried  up  considerably  then,  but  that  the  effects  of  the  hail  were 
still  shown  on  the  stalks,  which  he  pointed  out  to  the  collector ; 
that  all  the  collector  wanted  was  to  collect  the  $90,  and  he  didn't 
offer  to  consider  the  claim  at  all ;  that  neither  the  company  nor 
anyone  for  it  made  objection  to  the  form  of  the  so-called  proof. 
Defendant  testified  that  he  had  90  acres  of  corn, — ^not  in  one 
piece;  that  he  had  carried  hail  insurance  before,  and  read  his 
policies,  and  had  had  losses  under  them;  and  that  he  had  noti- 
fied the  company  under  other  policies  of  his  loss.  The  two  main 
points  in  the  case  are  whether,  by  what  plaintiff  did,  there  was 
an  acceptance  of  defendant's  application  and  a  completed  con- 
tract, and  whether,  under  the  record,  there  was  a  waiver  of 
proofs  of  loss, 

1.  It  seems  to  be  conceded  in  argument  by  both  parties 
that  an  application  for  insurance  does  not  purport  to  contain  all 
of  the  terms  and  conditions  of  the  policy  applied  for,  and  that 
the  application  is  for  such  insurance  as,  in  view  of  the  particu- 
lars submitted,  the  company  sells,  and  that  there  must  be  an 
acceptance  or  meeting  of  the  minds.  As  appellant  puts  it,  an  ap- 
plication for  insurance  constitutes  an  offer,  and  not  a  completed 
contract,  and  the  offer  must  be  accepted  (citing  numerous 
cases) ;  and  we  do  not  understand  appellee  to  controvert  the 
proposition.  Appellant  states  the  general  rule  that  the  accept- 
ance must  be  communicated  to  the  offerer.  They  concede,  how- 
ever, that  there  is  an  exception  to  the  foregoing  rule,  and  that 
is  the  rule  of  post,  so  called.  They  argue  that  the  rule  does  not 
apply  here,  because  the  offer  was  not  made  by  post,  and  an  ac- 
ceptance by  post  was  not  reasonably  within  the  contemplation 
of  the  parties.  They  argue,  too,  that,  in  the  absence  of  any 
other  evidence  to  show  consent  of  the  company  in  the  making  of 
a  contract  of  insurance,  delivery  of  the  policy  must  be  shown. 
On  these  last  two  propositions  they  cite  9  Cyc.  295 ;  19  Cyc.  603 ; 
Tuttle  V.  Iowa  8,  T.  M.  Assn.,  132  Iowa  652.  Appellee  also  cites 
the  Tuttle  case  to  sustain  their  proposition,  which  will  be  stated 
in  a  moment.  Appellant  further  contends  that  the  presumption 
that  a  letter  properly  addressed  and  mailed  was  received  by  the 
addressee,  is  rebuttable.  Watson  v,  Richardson,  110  Iowa  673, 
and  other  cases.    If  it  was  necessary  to  show  that  the  policy  was 
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actually  delivered  to  the  defendant, — that  is,  that  there  was  an 
actual  manual  delivery  into  his  possession,  either  in  person  or 
otherwise, — there  would  be  force  in  appellant's  contention  that 
defendant's  testimony  that  he  did  not  actually  receive  the  policy 
would  make  a  jury  question.  The  policy  may  have  been  lost  in 
the  mails  and  not  received  by  him,  even  though  it  had  been 
mailed,  properly  addressed,  stamped,  etc.  But,  under  the  au- 
thorities cited  by  appellee,  we  do  not  understand  that  it  is  neces- 
sary to  show  such  a  delivery,  in  order  to  constitute  an  accept- 
ance of  the  offer  or  application. 

Qoing  back  a  moment,  it  is  said  that  the  offer  was  not  made 
by  post.  It  appears  that  the  application  was  taken  by  an  agent 
of  plaintiff,  at  Lenox,  and,  as  we  understand  the  record,  it  was 
by  him  forwarded  to  the  plaintiff  company  at  Des  Moines  by 
mail.  Substantially  all  the  business  between  plaintiff  and  de- 
fendant was  conducted  through  the  mails.  The  policy  itself 
provides  that  notice  should  be  sent  through  the  mails,  registered. 
Considering  these  circumstances,  and  all  the  circumstances  in 
the  record,  and  the  distance  between  Des  Moines  and  Lenox,  it 
seems  to  us  that  it  was  reasonably  contemplated  that  the  policy, 
when  the  application  was  accepted,  should  be  sent  by  post  j  that 
no  other  method  could  be  said  to  be  reasonably  contemplated 
by  the  parties.  On  the  other  hand,  it  is  contended  by  appellee 
that  the  rule  is  that  a  valid  contract  requires  an  offer  and  an 
acceptance,  which  must  be  communicated  to  the  offerer,  or  put 
in  the  course  of  communication  by  an  act;  and  further  that, 
where  the  parties  must  have  contemplated  that,  in  accordance 
with  the  ordinary  usage  of  mankind,  the  post  would  be  used  to 
communicate  the  acceptance,  the  acceptance  is  communicated 
and  the  contract  complete  from  the  moment  the  letter  addressed 
to  the  offerer,  containing  the  acceptance,  is  mailed  by  the  of- 
feree. Stating  it  in  another  way,  they  put  it  that  an  application 
for  insurance,  sent  either  directly  or  through  an  insurance 
agent,  to  the  main  office  of  an  insurance  company  in  another 
town,  is  accepted  and  the  contract  of  insurance  completed  by 
the  execution  of  the  policy  and  its  deposit  in  the  mail,  addressed 
either  to  the  applicant  or  to  the  agent  of  the  insurance  company, 
for  delivery  to  the  applicant.  We  tliink  this  is  the  rule,  not 
only  of  our  own  eases,  but  of  the  holdings  of  appellate  courts 
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in  other  jurisdictions.  On  the  first  proposition,  appellee  cites 
Tuttle  V,  Iowa  8,  T.  M.  Assn.,  supra ;  13  Corpus  Juris  284,  300, 
301 ;  9  Cyc.  270,  295.  To  the  second  proposition,  they  cite  the 
Tuttle  case;  Born  v.  Home  Ins.  Co,,  120  Iowa  299,  302;  Arm- 
strong V.  Mutual  L.  Ins.  Co.,  121  Iowa  362,  374;  Unterharn- 
Scheldt  V.  Missouri  8.  L.  Ins.  Co.,  160  Iowa  223;  1  Cooley's 
Briefs  on  the  Law  of  Insurance  447 ;  Kilhorn  v.  Prudential  Ins. 
Co.,  99  Minn.  176^(108  N.  W.  861) ;  Lamson  Bros.  v.  Bane,  206 
Fed.  253,  258  (124  C.  C.  A.  121);  and  other  cases.  As  said, 
the  evidence  is  undisputed  that  this  policy  was  mailed.  We  are 
of  opinion  that  this  constituted  an  acceptance,  and  that  the 
policy  was  in  force,  and  that  there  was  no  failure  of  considera- 
tion. The  trial  court  properly  directed  a  verdict  for  plaintiff 
on  the  plaintiff's  claim. 

2.  It  is  contended  by  appellant  that  a  failure  to  make 
timely  objection  to  the  form  or  sufficiency  of  the  notice  or 
proof  of  loss  by  an  assured  amounts  to  a  waiver  of  the  re- 
quirements of  the  policy.  On  this  proposition 
'  proof  p£  low:  they  cite  Young  &  Co.  v.  Hartford  Fire  Ins.  Co., 
nonwaiver.  ^^  lowa  377 ;  Green  V.  Des  Moines  Fire  /iw.  Co., 

84  Iowa  135;  Bach  v.  8tate  Ins.  Co.,  64  Iowa  595;  Condon  v. 
Des  Moines  Mut.  Hail  Assn.,  120  Iowa  80 ;  Pringle  v.  Des  Moines 
Ins.  Co.,  107  Iowa  742 ;  Buthven  Bros.  v.  American  Fire  Ins.  Co., 
102  Iowa  550;  19  Cyc.  862.  But  this  rule  applies  only  where 
there  has  been  some  apparent  attempt  on  the  part  of  the  insured 
to  comply  with  the  requirements  as  to  furnishing  the  necessary 
proof  of  loss.    Ervay  v.  Fire  Assn.,  119  Iowa  304. 

On  the  testimony  of  defendant,  it  appears  that  he  did  not 
consider  the  letter  proofs  of  loss,  or  that  he  was  attempting  to 
comply  with  the  policy.  He  was  at  that  time  claiming,  and  he 
so  stated  in  the  letter  itself,  that  he  had  never  received  the 
policy,  and  was  contending,  even  at  the  trial,  that  there  never 
was  any  valid  policy  of  insurance.  It  is  hardly  possible  that  he 
would  be  making  a  claim  for  insurance  when  he  himself  con- 
sidered that  he  had  none.  He  did  not,  in  fact,  under  his  own 
evidence,  make  any  definite  claim  for  insurance.  The  letter 
did  not,  in  many  respects,  comply,  or  attempt  to  comply,  with 
the  provisions  of  the  policy.  It  was  not  under  oath ;  it  did  not 
describe  the  land ;  it  did  not  give  the  amount  of  his  damage  or 

Vol.  191  Ia.— 69 


1090  State  v.  McGraw.  [191  Iowa 

the  date  of  the  two  alleged  hailstorms.  As  he  puts  it,  when  they 
asked  him  to  pay  the  premium  of  $90,  he  simply  proposed  to 
them  that,  if  they  would  pay  his  loss  of  about  $500,  he  would 
pay  the  premium.  Naturally  enough,  he  would  be  glad  to  pay 
the  $90  if  he  could  secure  the  larger  amount  by  so  doing.  De- 
fendant's letter  was  in  answer  to  plaintiff's  demand  for  pay- 
ment of  the  premium,  and  but  for  the  demand  it  is  not  likely 
that  defendant  ever  would  have  sent  his  letter,  or  so-called 
proofs  of  loss.  There  was  no  response  by  plaintiff  to  defend- 
ant's letter,  and  there  is  nothing  in  the  record  to  indicate  that 
the  company  led  defendant  to  think  that  nothing  further  was 
necessary  as  constituting  proof  of  loss.  Nor  did  either  the  com- 
pany or  its  agent  or  collector  at  any  time  mislead  defendant 
into  believing  that  it  would  accept  the  letter  as  a  proof  of  loss. 
The  collector,  in  October,  told  defendant  that  he  had  no  author- 
ity to  consider  the  matter,  but  that  he  had  come  merely  to  collect 
the  payment  due  on  the  note.  We  think  the  trial  court  properly 
held  that  there  were  no  proofs  of  loss,  and  that  there  was  no 
waiver.    The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  op  Iowa  ex  rel.  Woodbury  County  Anti-Saloon  League, 
Appellant,  v.  Clifford  McGraw  et  al..  Appellee. 

KXJI8ANCE:    Bed  Iilght  Act — Injunction  and  Tax  Against  Owner.    Ev^i- 

1  dence  justifying  a  permanent  injunction,  under  the  so-called  Red 
Light  Act,  against  the  maintenance  by  tenants  of  a  house  of  prosti- 
tution, necessarily  imposes  the  duty  on  the  court  to  enter  the  in- 
junction against  the  resident  landlord  owner,  and  to  assess  the 
statutory  $300  tax  against  the  property,  even  though  there  is  no 
direct  testimony  that  the  owner  had  knowledge  of  the  character  of 
the  house.     (See.  4944-h8,  Code  Suppl.  Supp.,  1915.) 

APPEAL  AND  EBBOB:     Effect  of  Appeal  in  Eqnity.     Principle  reaf- 

2  firmed  that  an  appeal  from  a  final  decree  in  equity  deprives  the 
trial  court  of  jurisdiction,  and  that  jurisdiction  will  not  reattach, 
except  in  case  of  remand  by  the  appellate  court. 

NUISANCE:      Bed   Light   Act — Forfeiture   of   Property   of   Innocent 

3  Owner.    Personal  property  which  is  ordinarily  and  customarily  used 


June,  1921  ]  State  v.  McGraw.  1091 

for  innocent  and  legitimate  purposes  is  not,  in  a  prosecution  under 
the  Red  Light  Act,  forfeitable  against  the  actual  owner  thereof, 
when  such  owner  is  not  shown  to  have  had  knowledge  that  the 
lessees  or  conditional  purchasers  of  said  property  were  using  the 
same  for  the  purpose  of  maintaining,  in  an  ordinary  residence,  a  house 
of  prostitution. 

STATUTES:     Construction — ^Absurd  Consequences.    Principle  reaffirmed 
4     that  it  must  be  presumed  that  the  legislature  did  not  intend  an 
enactment  to  work  absurd  consequences. 

Appeal  from  Woodbury  District  Court. — ^W.  G.  Sears,  Judge. 

June  25,  1921. 

Action  to  enjoin  the  maintenance  of  a  nuisance,  under  the 
so-called  *'Red  Light"  law.  Decree  was  entered,  granting  par- 
tial relief,  as  prayed  for  in  the  petition.  Plaintiff  appeals. — 
Affirmed  in  part  and  reversed  in  part. 

John  F.  Joseph,  for  appellant. 

J.  A.  Berry  and  A.  C.  Hatt,  for  appellees. 

De  Graff,  J. — The  defendants  Clifford  and  Lucille  Mc- 
Graw are  husband  and  wife,  and  resided  at  2707  George  Street, 
Sioux  City,  Iowa.  The  defendant  Genevieve  Longnecker  is  the 
1  Nuisance-  red  ^wiier  of  the  building  occupied  as  a  residence 
•unction' anif  tax  ^^  ^^®  McGraws  Under  an  oral  lease.  The  inter- 
against  owner,  ycners  respectively  are  the  owners  of  certain 
furniture,  musical  instruments,  dining  room  and  kitchen  uten- 
sils, and  other  personal  property,  purchased  by  the  McGraws 
under  conditional  sale  contracts,  and  used  in  the  residence  so 
occupied  by  them. 

Three  questions  are  presented  on  this  appeal:  (1)  Did 
the  court  err  in  refusing  to  grant  an  injunction  against  Gene- 
vieve Longnecker,  defendant,  owner  of  the  building  in  which  the 
nuisance  was  maintained,  and  in  refusing  to  levy  the  $300  tax 
against  said  defendant  and  the  real  estate  in  question?  (2)  Did 
the  court  err  in  entering  a  substituted  and  supplemental  decree, 
after  appeal  had  been  taken  by  plaintiff  in  this  cause,  without 
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notice  to  the  plaintiff  and  without  the  consent  of  all  parties  to 
the  action?  (3)  Did  the  court  err  in  refusing  to  decree  a  for- 
feiture of  the  furniture  and  other  personal  property  used  on 
said  premises,  and  in  holding  that  the  rights  of  the  interveners 
are  superior  to  plaintiff's  rights  in  this  particular? 

I.  This  case  is  governed  by  the  provisions  of  Section  4944- 
h2  et  seq.y  Supplemental  Supplement  to  the  Code,  1915.  The 
primary  language  is  as  follows : 

''Whenever  a  permanent  injunction  issues  against  any 
person  for  maintaining  a  nuisance  as  herein  defined,  •  •  • 
there  shall  be  imposed  •  •  *  against  the  person  or  persons 
maintaining  said  nuisance,  and  the  owner  or  agent  of  said  prem- 
ises, a  tax  of  $300/'    Section  4944-h8. 

The  evidence  in  this  case  is  conclusive  that  the  building  in 
question  was  a  place  used  for  the  purpose  of  lewdness,  assig- 
nation, and  prostitution.  All  the  earmarks  were  present,  to  wit : 
intoxicating  liquors  with  all  the  appurtenances  thereunto  be- 
longing ;  licentious  and  lascivious  acts ;  the  general  reputation  of 
the  place,  and  also  of  its  several  female  inmates;  the  attendant 
noises;  and  nightly  visitations  of  taxicabs,  followed  by  a  quiet 
and  peaceful  day  about  the  residence.  The  record  is  replete 
with  facts  and  circumstances  from  which  the  court  could  make 
but  one  finding  as  to  the  character  of  the  house. 

Evidence  of  the  general  reputation  of  the  place  is  compe- 
tent to  prove  the  existence  of  the  nuisance,  and  is  prima-facie 
evidence  of  such  nuisance,  and  of  knowledge  thereof,  and  of 
acquiescence  and  participation  therein  on  the  part  of  the  owner. 
Section  4944-h3  Supplemental  Supplement  to  the  Code,  1915. 
The  instant  owner  lived  in  the  same  city  in  which  the  nuisance 
was  maintained,  and  as  such  owner,  ''certainly  has  some  duty 
in  regard  to  knowing  about  the  character  of  the  people  who  oc- 
cupy his  premises,  a  duty  not  only  to  himself,  but  to  the  public." 
State  V,  Ross,  186  Iowa  802. 

It  is  said  in  State  v.  Clark,  189  Iowa  492 : 

'  *  To  hold  that  the  state  or  a  court  of  equity  is  powerless  to 
abate  nuisances  of  this  character  by  closing  the  building,  unless 
the  state  is  able  to  show,  by  aflSrmative  evidence,  that  the  owner 
had  knowledge  of  the  nuisance,  would  make  the  remedy  provided 
by  the  statute  ineffectual.     *     ♦     ♦    We  think  the  intention 


\ 
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of  the  legislature  was  to  effectually  abate  the  nuisance  for  at 
least  a  year,  by  closing  the  building,  or  by  a  bond  on  the  part 
of  the  owner  that  he  will  not  permit  its  continuance." 

The  conclusions  reached  in  the  foregoing  case  are  control- 
ling in  the  case  at  bar,  and  the  trial  court  erred  in  not  ordering 
the  nuisance  abated,  and  in  not  imposing  the  $300  tax  on  the 
owner.  For  this  reason,  the  cause  is  reversed  and  remanded, 
with  directions  to  enter  a  decree  in  harmony  with  the  statute 
and  this  opinion. 

II.  This  holding  makes  it  unnecessary  to  determine  the 
second  question  raised  by  appellant ;  but,  in  passing,  it  may  be 
said  that  an  appeal  from  a  final  decree  in  an  equity  cause  de- 
prives the  trial  court  of  further  jurisdiction  in 

2.  Appeal  and  , ,  .  -i    .  i        •      •    -i  •    .  •  -»i 

breoe:  effect  of    the  prcmiscs,  and  the  jurisdiction  will  not  re- 

appeal  in  equity.       ,.      i  x-i        •  j  •  j    j* 

attach  until  said  cause  is  remanded. 
The  record  discloses  that,  without  notice  to  plaintiff,  and 
after  appeal  to  this  court  had  been  perfected,  a  substituted  and 
supplemental  decree  was  entered  by  the  trial  court.  This  was 
error.  Proceedings  to  vacate  or  modify  judgments  are  gov- 
erned by  Section  4091  of  the  Code ;  but  these  provisions  contem- 
plate such  vacation  or  modification  prior  to  an  appeal. 

III.  It  is  further  provided: 

''If  the  existence  of  the  nuisance  be  admitted  or  established 
in  an  action  as  provided  in  this  act,     •     *    •    an  order  of 

abatement  shall  be  entered  as  a  part  of  the  judg- 
'  light  act:  for.      mcut  in  the  case,  which  order  shaU  direct  the 
erty^df IniSi^nt    rcmoval  from  the  building  or  place  of  all  fix- 
owner,  tures,  furniture,  musical  instruments  or  movable 
property  used  in  conducting  the  nuisance,  and  shall  direct  the 
sale  of  such  in  the  manner  provided  for  the  sale  of  chattels  un- 
der execution    *     *     *.''    Section  4944-h5,  Supplemental  Sup- 
plement to  the  Code,  1915. 

In  construing  this  statute,  we  must  find  and  declare  the 
legislative  intent.    A  statute  should  receive  a  sensible  construc- 
tion, and  it  must  be  presumed  that  the  legislature  did  not  in- 
4.  Statutes:  con-    ^^^^  ^^  S^^c  a  meaning  or  application  to  the  lan- 
abJ*urd*°con8e-       S^agc  that  will  lead  to  injustice  or  absurd  con- 
quences.  sequeuccs.    The  law  abhors  a  forfeiture  as  nature 

does  a  vacuum.     ''Forfeitures   are  not  favored   in   the  law. 
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Courts  always  incline  against  them.''  Farmers'  &  Mechanics' 
Nat.  Bank  v.  Bearing,  91  U.  S:  29  (23  L.  Ed.  196) ;  Beiger  v. 
Tiirley,  151  Iowa  491.  This  statute  is  silent  as  to  forfeiture  of 
personal  property  innocently  owned  by  third  parties. 

**A  statute  which  subjects  one  man's  property  to  be  af- 
fected by,  charged,  or  forfeited  for  the  acts  of  another,  on 
grounds  of  public  policy,  should  be  strictly  construed;  it  can- 
not be  done  by  implication."  2  Sutherland  on  Statutory  Con- 
struction (2d  Ed.),  Section  547. 

The  title  to  the  personal  property  in  the  instant  case  was 
not  in  the  offending  parties:  The  property  per  se  is  not  illegal, 
nor  is  its  ordinary  use  illegal.  If  property  by  its  very  nature 
is  not  subject  to  lawful  use,  like  gambling  paraphernalia,  then 
a  different  rule  would  be  applied.  Had  this  property  consisted 
of  bars,  counters,  whisky  glasses,  and  containers  commonly  used 
in  connection  with  the  sale  of  intoxicating  liquor,  no  court  would 
hesitate  to  condemn  it,  under  the  facts  of  this  case,  regardless 
of  the  holder  of  title.  But  it  is  innocent  in  itself,  and  intended 
for  a  beneficial  use.  May  its  perversion  or  conversion  to  an  un- 
lawful use  by  another,  without  the  knowledge,  consent,  or  con 
nivance  of  its  true  owner,  subject  such  owner  to  a  forfeiture? 
It  is  not  shown  in  this  case  that  the  interveners  had  knowledge 
or  notice,  at  the  time  of  sale  or  thereafter,  of  the  immoral  and 
illegal  use  to  which  it  may  have  been  subject  in  the  McGraw 
residence,  or  that  said  residence  was  a  nuisance.  Had  they  had 
such  guilty  knowledge,  a  different  case  would  present  itself. 
This  is  not  strictly  a  criminal  statute,  but  it  is  penal  in  its  na- 
ture, and  must  be  strictly  construed.  Nothing  can  be  read  into 
it  that  is  not  plainly  there.    Kuhn  v.  Kuhn,  125  Iowa  449, 

It  may  not  be  said  that  the  forfeiture  and  sale  of  lawful 
property  belonging  to  innocent  title  holders  is  necessary  for  the 
preservation  of  the  public  peace,  health,  or  safety,  as  contem- 
plated by  the  purposes  of  the  statute. 

Under  a  Nebraska  statute,  a  vehicle  used  in  the  unlawful 
transportation  of  intoxicating  liquors  is  a  nuisance,  and  it  is 
furthermore  provided  that  such  nuisance  shall  be  abated,  and 
the  personal  property  shall  be  condemned  and  sold.  It  was  held, 
in  State  v.  Jon-cs-Hansen  Cadillac  Co.,  103  Neb.  353  (172  N.  W, 
36),  that  it  was  unnecessary,  to  effectuate  the  purpose  of  the 
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statute  as  a  whole,  *'to  forfeit  the  property  of  an  innocent 
party. ' ' 

A  merchant  retaining  title  in  the  sale  of  innocent  goods 
which  are  placed  in  the  home  of  the  purchaser  is  not  bound  to 
follow  and  control  the  use  of  such  merchandise  in  that  home.  If 
a  merchant  deals  with  a  distillery,  a  saloon,  or  any  other  insti- 
tution or  place  that,  under  the  law,  is  illegal  or  contrary  to  the 
well-defined  public  policy  of  the  state,  the  vendor  then  sells  at 
his  peril.  Under  the  Federal  law,  the  forfeiture  of  spirits  at  a 
distillery  fraudulently  operated  will  include  the  interest  of  a 
mortgagee  or  lessee  of  property  therein,  although  the  latter  is 
ignorant  of  the  fraudulent  use.  Such  a  rule,  however,  is  not 
applicable  under  the  law  of  this  state  when  the  property  is  inno- 
cent, the  vendor  is  innocent,  and  the  ordinary  use  of  the  build- 
ing itself  is  innocent. 

True,  all  property  is  held  under  the  implied  obligation 
that  the  owner's  use  of  it  shall  not  be  injurious  to  the  com- 
munity, and  an  owner  with  knowledge  or  notice  in  the  prem- 
ises cannot  complain  if  loss  ensues  after  the  law  works  a  for- 
feiture in  the  suppression  of  an  evil  connected  with  the  use 
thereof. 

Under  the  Minnesota  statute,  any  person  having  or  claiming 
a  right,  title,  or  interest  in  property  located  in  a  building  or 
place  declared  to  be  a  nuisance  has  the  right  to  come  into  court 
and  have  a  trial  on  the  merits.  See  State  v.  Gilbert,  126  Minn. 
95  (147  N.  W.  953) ;  State  v.  New  England  F.  &  C.  Co.,  126 
Minn.  78  (147  N.  W.  951). 

We  conclude,  therefore,  that,  under  the  provisions  of  our 
statute,  the  legislature  did  not  intend  to  forfeit  personal  prop- 
erty innocent  in  itself,  belonging  to  third  parties,  who  possessed 
no  guilty  knowledge  of  its  illegal  use.  The  ruling  of  the  trial 
court  on  this  phase  of  the  case  is  correct.  For  the  reasons  indi- 
cated, this  cause  is — Reversed  in  part  and  affirmed  in  part. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


1096  SwEARiNGEN  V.  United  States  R.  Adm.     [191  Iowa 


Earl  Swearingen,  Appellee,  v.  United  States  Railroad  Ad- 
ministration et  al.,  Appellants. 

RAILROADS:  Acddents  at  Orossing — ^Failure  to  Bee  What  Is  Plainly 
In  View.  A  person  who,  possessed  of  normal  sight  and  hearing,  and 
.  under  nondistracting  circumstances,  approaches  and  goes  upon  a 
railway  crossing  with  which  he  is  evidently  familiar,  with  his  ve- 
hicle under  perfect  control,  and  has  an  unobstructed  view  of  the 
railway  track  for  several  hundred  feet,  and  looks  for  a  train  which 
manifestly  is  in  plain  sight,  and  fails  to  see  it,  is  guilty  of  negligence 
per  se. 

Appeal  from  Waterloo  Municipal  Court. — George  W.  Wood, 

Judge. 

June  25,  1921. 

Action  to  recover  damages  for  personal  injuries.  Verdict 
of  the  jury  and  judgment  for  plaintiff.  Defendants  appeal. — 
Reversed. 

J,  O,  Oamhle,  R.  L.  Read,  and  Pickett,  Sivisher  &  Farwell, 
for  appellants. 

P'^e,  Sias  &  Zimmerman,  for  appellee. 

Stevens,  J. — Plaintiff,  an  experienced  truck  driver,  while 
in  the  act  of  crossing  the  main  line  track  of  the  defendant  rail- 
way company  on  McKinley  Street,  in  the  city  of  Waterloo,  on 
the  morning  of  April  7,  1919,  was  struck  by  one  of  the  east- 
bound  passenger  trains  of  defendant  and  severely  injured.  The 
general  direction  of  the  tracks  of  the  defendant  railway  com- 
pany through  the  city  of  Waterloo  at  this  point  is  ea.st  and  wast. 
The  track,  however,  curves  from  a  point  about  500  feet  west  of 
McKinley  Street  to  the  northwest,  and  from  the  same  point  to 
the  east  for  a  short  distance  to  the  southeast  and  then  slightly 
to  the  northeast,  crossing  McKinley  Street.  The  tracks  of  the 
Waterloo,  Cedar  Falls  &  Northern  Railway  Company  intersect 
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with  the  main  track  of  the  defendant  at  a  point  approximately 
475  feet  west  of  the  center  of  the  crossing  on  McKinley  Street. 

Plaintiff  was  an  employee  of  the  Hawkeye  Oil  Company, 
which  owned  a  garage  fronting  west  on  McKinley  Street,  the 
south  side  of  which  was  59.5  feet  north  of  the  north  rail  of  the 
defendant's  main  track,  measuring  from  the  center  of  McKin- 
ley Street.  The  distance  from  the  south  rail  to  the  entrance  to 
the  garage  from  McKinley  Street  was  95  feet.  Plaintiff  testified 
that,  on  the  morning  in  question,  he  backed  a  heavy  truck  into 
the  garage  and  attached  a  dead  truck  to  the  rear  thereof,  for 
the  purpose  of  taking  it  up  town.  As  he  drove  out  of  the  garage, 
he  passed  well  to  the  west  side  of  McKinley  Street,  turning 
toward  the  south.  A  mechanic,  also  employed  by  the  oil  com- 
pany, occupied  the  seat  of  the  rear  truck. 

The  surface  of  McKinley  Street  from  the  north  is  slightly 
upgrade.  Plaintiff  further  testified  that,  when  within  20  or  25 
feet  north  of  defendant's  main  track,  he  stopped  the  truck  and 
looked  and  listened  both  ways  for  an  approaching  train,  and 
that  he  neither  saw  nor  heard  a  train  approaching;  that,  im- 
mediately after  starting  the  truck,  he  looked  again,  with  the 
same  result.  The  speed  of  the  truck  was,  according  to  his  best 
judgment,  S  miles  per  hour.  The  maximum  estimated  speed 
of  defendant's  train,  which  approached  the  crossing  from  the 
west,  was  30  miles  per  hour.  The  minimum  estimated  speed 
thereof  was  15  to  18  miles  per  hour.  This  was  the  speed  testified 
to  by  the  engineer  in  charge  of  the  train.  The  view  of  defend- 
ant's track  to  the  west  from  a  point  20  or  25  feet  north  of  the 
main  track  is  unobstructed  for  a  distance  of  from  475  to  700 
feet,  except  that  there  was  a  small  bush,  without  foliage,  im- 
mediately west  of  McKinley  Street  and  a  short  distance  north 
of  the  track.  Photographs  offered  in  evidence,  together  with 
other  evidence,  show  that  the  bush  offered  no  appreciable  ob- 
struction to  the  view  to  the.  west.  There  is  some  possible  con- 
flict in  the  evidence  as  to  whether  or.  not  some  freight  cars  were 
standing  on  the  track  of  the  Waterloo,  Cedar  Palls  &  Northern 
Railway  Company  at  the  time  of  the  accident.  If  so,  their  cars 
were  ndt  near  enough  to  the  defendant's  track  to  restrict  plain- 
tiff's view  to  any  great  extent. 

The  grounds  of  negligence  alleged  are  the  failure  of  defend- 
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ant  to  maintain  proper  guard  or  gates  on  McKinley  Street  at 
the  place  of  the  accident ;  the  failure  to  ring  the  bell  or  blow  the 
whistle,  as  required  by  law ;  and  the  operation  of  its  train  at  a 
greater  rate  of  speed  than  that  allowed  by  the  ordinances  of  the 
city  of  Waterloo. 

The  sole  question  involved  is  whether  plaintiff  was  guilty 
of  contributory  negligence.  The  truck  which  he  was  driving 
weighed  approximately  6,700  pounds,  and  the  rear  truck  about 
4,200  pounds.  The  forward  truck  had  a  cab  with  windows  on 
each  side  and  in  the  rear.  Plaintiff  testified  that  he  looked  for 
an  approaching  train  immediately  after  he  started  the  truck, 
but  did  not  look  again  until  the  train  was  within  fifty  feet  of 
tlie  truck ;  that  his  attention  was  attracted  by  short,  sharp  blasts 
of  the  engine  whistle.  He  testified  that,  as  he  approached  the 
crossing,  he  was  looking  back  to  see  if  the  dead  truck  w^as  trail- 
ing all  right.  He  said  he  could  have  stopped  the  truck  within 
3  feet.  The  front  wheels  had  just  passed  over  the  north  rail 
when  he  saw  the  train  approaching.  At  least  three  wholly  dis- 
interested witnesses  testified  that  they  heard  the  engine  whistle 
blown  a  considerable  distance  west  of  McKinley  Street,  and 
again  just  before  the  collision  occurred.  All  of  the  train  men 
testified  that  the  usual  signals  were  given,  and  that  the  bell  was 
being  rung  automatically  as  the  train  approached  and  passed 
the  scene  of  the  accident.  The  only  contradiction  of  this  testi- 
mony is  that  of  several  witnesses  who  were  in  a  position  to  have 
heard  the  whistle  if  they  had  been  listening,  and  who  testified 
that  they  did  not  hear  it  until  just  before  the  collision.  None  of 
them  claimed,  however,  to  have  been  giving  particular  attention 
thereto.  The  mechanic  who  was  riding  in  the  rear  truck  testi- 
fied that  he  heard  no  whistle  or  other  signal.  So  far  as  the  evi- 
dence shows,  there  was  nothing  to  require  plaintiff  to  continually 
observe  the  rear  truck  as  he  approached  the  crossing.  He  had 
already  driven  out  of  the  garage  and  to  the  south  for  a  distance 
of  75  or  80  feet  on  McKinley  Street,  a  suflBcient  distance  to  sub- 
stantially bring  the  rear  truck  into  line.  There  was  an  auto- 
mobile mechanic  in  charge,  for  the  purpose  of  guiding  it.  Plain- 
tiff also  testified  that  20  or  25  seconds  elapsed  between' the  time 
he  stopped  the  truck  and  the  collision,  but  he  also  testified  that 
he  was  an  experienced  truck  driver,  and  that  the  truck  was 
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moving  at  substantially  3  miles  per  hour.  Granting  that  it  was 
moving  at  one  half  that  speed,  and  that  plaintiff  looked  for  the 
approaching  train  immediately  after  the  ear  was  started,  and 
also  granting  that  the  train  was  approaching  at  30  miles  per 
hour,  the  engine  was  plainly  visible  for  a  distance  of  at  least 
500  feet  west  from  the  crossing.  The  physical  facts  would  seem 
to  make  it  impossible  for  plaintiff  to  have  looked  and  not  to 
have  seen  the  train.  If  the  truck  was,  in  fact,  being  driven  at 
3  miles  per  hour  and  the  train  at  30  miles,  it  was  within  300 
feet  of  the  crossing  when  plaintiff  looked.  Plaintiff's  attention 
was  not  distracted  by  anything  in  connection  with  the  operation 
of  the  truck,  or  the  surrounding  circumstances.  Even  though 
he  may  have  deemed  it  prudent  to  look  back  to  see  that  the 
dead  truck  was  in  line,  this  did  not  excuse  or  prevent  him  from 
looking  for  the  approaching  train  before  going  upon  the  track. 
He  was  driving  at  a  very  slow  rate  of  speed,  with  the  truck  un- 
der such  control  that  it  could  be  stopped  within  3  feet.  The 
train  was  in  clear  view,  and  but  a  short  distance  away,  when 
the  truck  passed  over  the  north  rail.  Neither  plaintiff  nor  the 
occupant  of  the  rear  truck  saw  the  train  until  it  whistled,  just 
before  the  collision.  Plaintiff  at  first  made  some  movement  to 
reverse  the  truck,  but  did  not  have  time  to  prevent  the  accident. 
We  need  not  review  our  prior  decisions,  many  of  which 
are  cited  by  both  sides.  Barrett  v.  Chicago,  M.  <&  St.  P.  R.  Co., 
190  Iowa  509,  Bupener  v.  Cedar  Rapids  &  I.  C.  R.  &  L.  Co.,  178 
Iowa  615,  and  DavUt  v.  Chicago  G.  W.  R.  Co.,  164  Iowa  216, 
are  as  favorable  to  plaintiff's  theory  of  this  case  as  any  cited  in 
the  brief  of  counsel.  Plaintiff  fails  to  bring  the  facts  within  the 
doctrine  of  any  of  these  decisions.  It  is  true  that  the  operation 
of  the  defendant's  train  at  a  speed  in  excess  of  a  town  ordinance 
was  emphasized  and  given  some  controlling  significance  in  the 
Barrett  case,  but  the  facts  therein  presented  differ  essentially 
from  the  facts  disclosed  by  the  record  in  this  case.  Upon  any 
theory  of  the  facts  discussed,  the  train  must  have  been  within 
sight  when  plaintiff  claims  to  have  looked,  immediately  after 
starting  the  truck ;  and  a  failure  to  see  it  was  negligence.  Look- 
ing at  the  situation  as  shown  by  the  undisputed  evidence  of 
physical  facts,  we  cannpt  escape  the  conclusion  that  plaintiff 
was  guilty  of  such  a  want  of  reasonable  care  as  to  defeat  re- 
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covery.  One  who  looks,  before  going  upon  a  railway  crossing, 
for  an  approaching  train,  which  is  in  plain  view,  and  does  not 
see  it,  is  guilty  of  negligence,  if  he  goes  upon  the  crossing  and 
is  injured. 

The  speed  of  the  train  was  in  excess  of  that  fixed  by  the 
ordinances  of  Waterloo,  but  plaintiflP  was  not  misled  thereby. 
The  jury  were  bound  by  the  testimony  and  could  not  have  found, 
under  the  evidence,  that  the  train  was  not  in  view  when  plaintiff 
last  looked.  He  admitted  that  he  gave  no  further  heed  to  the 
danger  always  to  be  apprehended  at  railway  crossings.  There 
was  nothing  in  the  fact  that  a  dead  truck  was  being  trailed 
behind  the  one  in  which  he  was  riding,  to  confuse  him  or  to  dis- 
tract his  attention  so  as  to  prevent  or  excuse  him  from  not  see- 
ing the  train.  If  anything,  the  presence  of  this  additional  truck 
should  have  increased,  rather  than  have  diminished,  the  degree 
of  care  to  be  observed.  The  merest  glance,  when  within  5  or  6 
feet  of  the  track,  would  have  enabled  plaintiff  to  avoid  the  ac- 
cident. It  was  his  duty  to  use  his  senses  of  sight  and  hearing, 
and  the  failure  of  the  defendant  to  sound  the  whistle  or  ring  the 
bell,  if  shown,  did  not  relieve  him  from  this  duty.  There  were 
no  intervening  obstructions;  his  truck  was  under  control;  nor 
was  there  anything  reasonably  calculated  to  confuse  or  distract 
the  attention  of  plaintiff,  or  to  prevent  him  from  looking;  and 
if  he  had  looked,  he  must  have  seen  the  train.  See  Williams  v. 
Chicago,  M.  &  8t.  P.  R.  Co.,  139  Iowa  552.  It  is  our  conclusion 
that  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law,  and  the  judgment  of  the  court  below  is,  therefore, — 
Reversed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Beth  Valentine,  Appellee,  v.  Independent  School  District 

OF  Casey  et  al.,  Appellants. 

SCHOOLS  AND  SOHOOL  DISTBICTS:     Directors— Duty  to  Issue  Di- 
1     ploma.    A  school  board  is  under  legal  duty  to  issue  a  diploma  and  a 
certificate  of  grades  to  a  pupil  who  has,  under  its  rules  and  regula- 
tions, completed  the  course  of  study  prescribed  for  the  school;  and 
such  duty  may  not  be  avoided  by  any  arbitrary  action  on  the  part 
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of  the  board.  So  held  where  the  refusal  to  issue  the  diploma  was 
based  on  the  pupil's  refusal  to  obey  an  order  by  the  board  to  the 
effect  that  the  pupils  must  wear  *  *  caps  and  gowns ' '  at  the  graduat- 
ing exercises.  , 

MANDAMUS:    When  Wiit  Will  Lie — ^Issuance  of  Diploma.    Mandamus 

2  will  lie  to  compel  a  school  board  to  perform  its  legal  duty  to  issue 
a  diploma  and  a  certification  of  gprades  to  a  pupil  who  has  completed 
the  course  of  study  prescribed  for  the  school,  such  legal  duty  ad- 
mitting of  no  discretion  on  the  part  of  the  board,  in  the  absence  of 
a  violation  of  some  reasonable  rule  or  regulation  made  by  the  board. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     Directors — Appeal  from  Bni- 

3  ings.  Principle  reaffirmed  that  an  appeal  from  the  action  of  the 
board  of  directors  in  applying  rules  which  involve  discretionary 
power  on  the  part  of  the  board,  must  be  to  the  county  superintendent. 

Appeal  from  Guthrie  District  Court, — H.  S.  Dugan,  Judge. 

June  25,  1921. 

Action  for  a  writ  of  mandate  to  compel  the  officers  of  the 
Independent  School  District  of  Casey,  Iowa,  to  execute  and  de- 
liver to  the  plaintiff  a  diploma  certifying  her  graduation  on  May 
30,  1918,  from  the  Casey  high  school  in  said  district,  and  to 
execute  And  deliver  to  her  a  certified  copy  of  her  scholastic 
grades  during  her  four  years  of  attendance  in  said  high  school. 
Judgment  was  entered,  granting  the  writ  commanding  the  de- 
fendants to  execute  and  deliver  to  the  plaintiff  a  diploma,  as 
evidence  of  her  graduation,  and  to  issue  a  certificate  of  her  high 
school  grades.    Defendants  appeal. — Affirmed, 

A,  M,  Fagan  and  Lynch  &  Byers,  for  appellants. 
C,  E,  Berry  and  Carl  P.  Knox,  for  appellee. 

De  Graff,  J. — The  evening  of  May  30,  1918,  had  been  se- 
lected for  the  commencement  exercises  of  the  Casey  high  school, 
in  the  auditorium  of  the  high-school  building.    The  last  chap- 
ter in  the  history  of  the  class  of  1918  was  about 
'  SCHOOL  DI8-         to  be  written,  and  the  period  placed  at  the  end 
tors:  duty  to       of  the  Sentence  of  the  high-school  life  of  the 
issue    ipoma.      prospective  graduates.     Six  young  girls,   who 
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had  finished  the  prescribed  course  of  study  with  satisfactory 
grades,  presented  themselves  for  the  honors  of  graduation,  and 
it  was  the  intent  of  the  school  officers  by  public  ceremony  to 
recognize  the  right  of  the  members  of  the  class  to  be  graduated 
and  have  diplomas  granted  in  due  form.  Had  an  incident  not 
happened  just  a  few  moments  before  invocation  was  offered, 
lio  echo  of  the  doings  of  this  otherwise  pleasant  evening  would 
have  been  heard  in  any  court. 

It  appears  that,  under  oral  direction  from  the  school  board 
to  the  superintendent  of  the  high  school,  the  class  was  informed 
that  caps  and  gowns  should  be  worn  on  that  auspicious  occasion, 
and  the  same  were  furnished  by  the  board.  The  caps  were  mis- 
fits, and  were  not  worn.  Objections  were  made  by  the  class  to 
the  use  of  the  gowns,  by  reason  of  the  offensive  odor  emanating 
therefrom,  due  to  a  recent  fumigation  through  the  use  of  form- 
aldehyde by  the  city  health  authorities.  The  members  of  the 
class  at  this  time  were  in  the  anteroom,  ready  to  take  their 
places;  but  the  edict  of  the  superintendent,  **Thou  shalt  not 
pass  without  wearing  the  gowns,"  proved  a  sufficient  barrier 
to  three  of  the  girls,  who  were  not  permitted  to  occupy  seats  on 
the  platform,  and  to  whom  diplomas  were  not  granted.  This 
incident  was  the  prima  causa  for  the  denial  of  the  rights  and 
honors  of  graduation  to  the  plaintiff  and  two  of  her  classmates. 

Other  matters  of  a  minor  character  are  now  urged  by  ap- 
pellants as  further  and  additional  reasons  and  justification  why 
the  diplomas  should  not  be  granted,  but  we  are  not  inclined  to 
place  any  emphasis  on  this  phase  of  the  record.  It  clearly 
appears  that  these  other  acts  and  circumstances  had  no  causal 
connection  with  the  refusal  of  the  board  to  grant  diplomas  in 
the  first  instance;  and,  had  it  not  been  for  the  gown  incident, 
that  focused  so  acutely  at  the  last  moment,  plaintiff's  diploma 
would  have  issued.  Sufficient  to  state  that  no  rule  or  regulation 
of  the  school  board  was  violated  or  claimed  to  be  violated  by  the 
plaintiff,  unless  her  refusal  to  wear  the  odoriferous  gown  con- 
stituted a  breach,  concerning  which  we  will  comment  presently. 

Plaintiff  had  completed  the  prescribed  four-year  high-school 
course,  and  had  received  very  satisfactory  grades  in  all  her 
studies.  Her  deportment  was  rated  good.  She  was  an  excep- 
tionally strong  student,  and  was  the  valedictorian  of  her  class. 
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In  the  light  of  this  record,  disclosing  that  all  conditions 
precedent  to  graduation  had  been  performed  by  plaintiff,  has 
2  Mandamus:  *  court  the  authority  and  jurisdiction  by  man- 

when  writ  vriu      (j^tc  to  compcl  the  school  board  to  grant  her 
diploma.  the  diploma  and  to  issue  her  a  certificate  of 

scholastic  grades? 

In  the  exercise  of  the  special  and  peculiar  duties  of  school 
oflficials  under  warrant  of  law,  courts  are  slow  to  interpose  or 
interfere,  and  ordinarily  will  not  do  so,  except  in  cases  in  which 
manifest  injustice  is  done,  or  a  clear  abuse  of  authority  is  shown. 
The  general  character  of  the  school,  its  discipline,  and  the  con 
duct  of  its  pupils  as  affecting  the  efficiency  of  the  work  done 
in  the  schoolroom,  are  matters  to  be  taken  into  consideration 
by  the  school  board  in  making  rules  for  the  government  of  the 
school.  Kinzer  v.  Directors  of  Ind,  Sch.  Dist.,  129  Iowa  441 ; 
Burdick  v.  Babcock,  31  Iowa  562. 

The  function  of  all  education  is  disciplinary,  giving  to  the 
student  such  training  in  mind  and  body  that,  when  he  ceases 
to  be  the  school  citizen,  he  becomes,  in  a  proper  sense,  the  citizen 
of  the  state.  Our  public  school  is  a  state  institution,  and  is  sub- 
ject to  the  exclusive  control  of  the  constitutional  authorities 
of  the  state.  The  right  to  attend  a  public  school  is  capable  of 
enforcement  at  law,  and  the  government  of  the  school  is  subject 
to  such  limitations  and  prohibitions  as  may  be  defined  by  legis- 
lative enactment. 

The  fundamental  question  in  this  case  involves  the  right  of 
plaintiff  to  compel  the  school  board  by  mandate  of  court  to  issue 
a  diploma.  This  action  is  not  within  the  purview  of  Section 
4343  of  the  Code.  Plaintiff's  petition  and  the  prayer  thereof  are 
for  the  writ,  and  nothing  else.  It  is  strictly  and  purely  an  action 
in  mandamus,  to  compel  the  performance  of  an  alleged  legal 
duty.  If  the  defendant  school  board  had  no  legal  duty  to  per- 
form in  the  premises,  then  mandamus  does  not  lie.  Furthermore, 
if  the  act  of  the  school  board  giving  rise  to  the  complaint  herein 
involves  the  exercise  of  judgment  and  discretion  on  its  part, 
mandamus  is  not  the  proper  or  appropriate  remedy.  Code 
Section  4341.  Or,  if  plaintiff  has  any  other  remedy,  in  the 
ordinary  course  of  law,  which  is  plain,  speedy,  and  adequate,  that 
remedy  must  be  adopted.    Code  Section  4344. 
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With  these  principles  in  mind,  we  approach  the  crux  of 
the  case.  A  school  board  is  given  authority  to  *'make  rules  and 
regulations  for  its  own  government  and  that  of  the  directors, 
oflBcers,  teachers  and  pupils."  Section  2772,  Code  Supplement, 
1913. 

**The  directors  of  such  schools  shall  have  full  power  and 
authority,  pursuant  to  the  adoption  of  such  rules  and  regulations 
made  and  adopted  by  them,  to  suspend,  or  dismiss  any  pupil 
or  pupils  of  such  schools  therefrom,  or  to  prevent  them,  or  any 
of  them,  from  graduating  or  participating  in  school  honors  when, 
after  investigation,  in  the  judgment  of  such  directors,  or  a  ma- 
jority of  them,  such  pupil  or  pupils  are  guilty  of  violating  *  *  ♦ 
any  rule,  rules,  or  regulations  adopted  by  such  directors  for 
the  purpose  of  governing  such  schools."  Section  2782-c,  Code 
Supplement,  1913. 

If  a  rule  or  regulation  of  the  board  is  called  into  review, 
relating  to  a  subject  within  their  jurisdiction  and  involving  a 

discretionary  power,  the  remedy  is  by  appeal  to 
■  SCHOOL  DI8-         the  county  superintendent.    Code  Section  2818. 

fTBIOTS  *    dlF6C* 

tors:  appeal  This,  howcvcr,  docs  uot  cxcludc  the  power  and 
rom  rumgs.  jurisdiction  of  the  court  to  determine  whether 
the  board  has  acted  within  the  scope  of  its  authority,  as  defined 
by  statute. 

If  the  tule  adopted  is  arbitrary  and  unreasonable  and  not 
within  the  powers  conferred,  a  court  will  take  jurisdiction  of 
the  matter.  Valentine  v.  Independent  Sch.  Dist.,  187  Iowa  555, 
with  cases  cited. 

In  the  instant  case,  there  is  no  competent  proof  that  the 
board  formally  adopted  a  rule  or  resolution  relative  to  the  wear- 
ing of  caps  and  gowns  by  the  graduating  class  of  the  Casey  high 
school.  Therefore,  there  was  no  rule  to  violate  in  this  particular, 
It  may  be  said,  under  the  record,  that  there  was  a  general  under- 
standing among  the  members  of  the  board  that  caps  and  gowns 
should  be  worn,  and  that  this  fact  was  orally  communicated  to 
the  superintendent  of  the  high  school. 

Conceding  appellant's  contention  that  there  was  a  rule  for- 
merly adopted,  and  effective  at  the  time  in  question,  we  hold 
that  such  a  rule  is  unreasonable  and  a  nullity  as  a  condition 
precedent  to  receive  a  diploma.    The  wearing  of  a  cap  and  gown 
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on  commencement  night  has  no  relation  to  educational  values, 
the  discipline  of  the  school,  scholastic  grades,  or  intellectual 
advancement.  Such  a  rule  may  be  justified,  in  some  instances, 
from  the  viewpoint  of  economy ;  but  from  a  legal  viewpoint,  the 
board  might  as  well  attempt  to  direct  the  wearing  •of  overalls 
by  the  boys  and  gingham  dresses  by  the  girls.  The  enforcement 
of  such  a  rule  is  purely  arbitrary,  and  especially  so  when  the 
offending  pupil  has  been  passed  for  graduation,  after  the  per- 
formance on  her  part  of  all  prescribed  educational  requirements. 
We  are  not  questioning  the  propriety  of  wearing  caps  and  gowns. 
It  is  a  custom  we  approve.  The  board  may  deny  the  right  of  a 
graduate  to  participate  in  the  public  ceremony  of  graduation 
unless  a  cap  and  gown  is  worn. 

Finally,  is  the  defendant  school  board  under'a  legal  duty  to 
grant  to  plaintiff  her  diploma?  A  diploma  is  the  written  or 
printed  evidence,  indorsed  by  the  proper  authorities,  that  the 
person  named  thereon  has  completed  a  prescribed  course  of  study 
in  the  school  or  institution  named  therein.  A  graduate  is  one 
who  has  honorably  passed  through  a  prescribed  course  of  study 
and  received  a  diploma  certifying  to  that  effect.  A  diploma, 
therefore,  is  prima-facie  evidence  of  educational  worth,  and  is 
the  goal  of  the  matriculate. 

The  board  having  prescribed  a  curriculum  of  high-school 
study  which  was  approved  by  the  department  of  public  instruc- 
tion, the  school  became,  under  the  law,  an  approved  or  accredited 
high  school,  giving  to  its  graduates  certain  privileges  in  our 
higher  state  educational  institutions.  The  issuance  of  a  diploma 
by  the  school  board  to  a  person  who  satisfactorily  completes  the 
prescribed  course  of  study,  and  who  is  otherwise  qualified,  is 
mandatory;  and,  although  such  duty  is  not  expressly  enjoined 
upon  the  board  by  statute,  it  does  arise  by  necessary  and  rea- 
sonable implication.  x 

Furthermore,  the  rules  established  by  the  board  became  the 
law  for  the  government  of  the  school ;  and  since  it  had,  in  the 
instant  case,  prescribed  an  approved  course  of  study,  and  had 
provided  that  the  honors  of  graduation  and  a  diploma  should  be 
conferred  upon  those  who  satisfactorily  completed  said  course, 
a  legal  duty  is  enjoined  upon  the  board,  under  its  own  rule,  to 
issue  a  diploma  to  any  pupil  who  has  met  the  requirements,  and 

Vol.  191  Ia.— 70 


1106  Vanderveer  v.  Warner.  [191  Iowa 

who  has  been  passed  by  said  board  for  the  honors  of  graduation. 
The  manual  delivery  of  the  diploma  to  the  plaintiff  is  a  purely 
ministerial  act. 

This  plaintiff,  having  accepted  the  benefits  of  education 
tendered  by  the  public-school  system  established  in  the  Independ- 
ent School  District  of  Casey,  and  having  complied  with  all  the 
rules  and  regulations  precedent  to  graduation,  may  not  be  denied 
her  diploma  by  the  arbitrary  action  of  the  school  board,  subse- 
quent to  her  being  made  the  recipient  of  the  honors  of  gradua- 
tion. It  is  also  clear  that  plaintiff  is  entitled  to  a  certificate  of 
her  grades.     See  Valentine  v.  Independent  8ch.  Dist,,  supra. 

In  Sweitzer  v,  Fisher,  172  Iowa  266,  the  opinion  states  that 
our  statute  does  not  expressly  enjoin  upon  a  school  board  the 
duty  of  issuing  a  diploma.  This  is  true ;  but  we  now  hold,  under 
the  instant  record,  that  this  duty  does  arise  by  implication. 

In  the  Sweitzer  case,  the  board  was  under  no  legal  duty  to 
issue  a  diploma  to  the  petitioner,  since  by  official  action,  it  had 
on  its  part  determined  and  declared  that  the  pupil  had  not  re- 
ceived passing  grades  in  the  prescribed  course  of  study.  This 
action  of  the  board  involved  judgment  and  discretion,  and  there- 
fore, under  the  well-established  rule,  it  was  not  subject  to  manda- 
tory review.    The  instant  case  is  clearly  distinguishable. 

Wherefore,  the  decree  entered  by  the  trial  court  is  in  all 
respects — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


B.  W.  Vanderveer,  Administrator,  Appellee,  v.  Juliet  Warner, 

Appellant,  et  al..  Appellees. 

DEEDS:  Burden  of  Proof  to  Overcome.  The  recitals  of  a  deed  and  of 
the  acknowledgment  thereto  that  it  was  executed  and  acknowledged 
by  a  named  person  casts  upon  said  recited  grantor  the  burden  of 
proof  to  show  the  contrary,  even  though  the  signature  to  the  deed 
is  not  spelled  exactly  as  it  appears  in  the  body  of  the  instrument 
and  acknowledgment. 

Appeal  from  Wapello  District  Court. — C.  W.  Vermilion,  Judge. 

June  25,  1921. 
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Action  by  the  administrator,  to  sell  real  estate  alleged  to  be- 
long to  Guy  N.  Warner,  deceased,  in  order  to  pay  debts.  The 
cause  was  transferred  to  equity,  and  there  was  a  decree  for 
plaintiff,  as  prayed.  Appellant  was  denied  the  relief  asked  by 
her,  and  she  appeals. — Affirmed. 

• 

J,  J.  Smith,  for  appellant. 
W.  W.  Epps,  for  appellees. 

Preston,  J. — Defendant  Juliet  claims  to  be  the  .owner  of 
the  property,  and  by  cross-petition  asked  that  her  title  be  quieted. 
She  also  alleged  that  the  other  defendants,  appellees,  the  widow 
and  children  of  the  deceased,  had  an  interest  in  the  property,  and 
asked  that  they  be  brought  in ;  and  they  were  so  brought  in,  and 
the  cause  was  transferred  to  equity,  and  so  tried.     Appellant, 
by  an  amendment  to  her  answer,  alleged  that,  for  more  than  16 
years  prior  to  the  commencement  of  the  action,  she  and  her 
brother,  J.  L.  Warner,  and  sister,  Ella  Warner,  held  the  land 
by  adverse  possession,  she  claiming  to  be  the  owner  of  an  un- 
divided one  half  of  all  the  land,  and  her  said  brother  and  sister, 
the  other  half.     Deceased  died  in  1917,  and  plaintiff  claims 
that  he  was  seized  of  an  undivided  one  fourth  of  about  200  acres 
of  land,  devised  to  the  deceased  and  the  defendant  Juliet  and 
others  by  their  father,  Sylvester  Warner,'  under  a  will  probated 
in  1892.    The  land  was  devised  originally  to  his  five  children, 
but  it  is  conceded  that  George  conveyed  his  one-fifth  share  to 
the  other  four.     It  is  undisputed  that,  in  1896,  deceased,  Guy 
N.  Warner,  conveyed  his  interest  in  the  property  to  appellant. 
Her  claim  is  that  Guy's  habits  were  such  that  he  became  involved, 
and  that  she  paid  off  obligations  for  him,  and  that  the  deed  just 
referred  to  was  executed  to  her  therefor.     The  disputed  point 
is  whether  Juliet  conveyed  the  land  back  to  Guy  in  1900.    It  is 
plaintiff's  contention  that  she  did  so,  by  a  deed  dated  April 
20,  1900,  signed  **Julity  Warner."     The  acknowledgment  of 
this  deed  recites  that  it  was  acknowledged  before  the  notary  pub- 
lic by  **  Juliet  Warner,  personally  known  to  be  the  identical 
person  whose  name  is  affixed  to  the  instrument,  and  acknowledged 
the  same,"  and  so  on.    This  is  the  way  we  understand  it,  and  the 
way  appellant's  abstract  shows  in  printing  the  deed  in  plain- 
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tiff's  reply.  Just  above  the  signature  to  the  deed  are  these  words, 
**  Signed  this  20th  day  of  April,  A.  D.  1900.''  Later  in  the 
abstract,  when  the  deed  was  offered  in  evidence,  is  the  statement 
by  counsel  for  plaintiff  or  defendant — we  do  not  know  which — 
that  it  is  the  same  as  the  exhibit  to  the  reply,  except  that  the 
name  in  the  certificate  of  acknowledgment  is  "  Julity  Warner," 
and  the  name  **Julity  Warner"  was  written  and  erased  after 
the  words  ** signed  this"  and  before  **20th."  In  other  words,  as 
we  understand  it,  it  was  first  signed  in  the  wrong  place,  then 
erased,  and  signed  afterwards  as  it  now  appears.  The  trial 
court  held  that  the  deed  in  question  was  executed  by  defendant 
Juliet  Warner,  under  the  name  of  Julity  Warner,  and  that  it 
conveyed  a  good  title ;  and  her  cross-petition  was  dismissed  upon 
the  merits.  Appellant  contends  in  this  court  that  the  decree  of 
the  lower  court  is  not  sustained  by  the  evidence,  and  that  the 
preponderance  of  the  evidence  establishes  the  fact  that  the  deed 
was  not  executed  by  appellant. 

The  notary,  Daisy  Griswold,  now  Hardy,  says: 
**I  knew  Sylvester  Warner  and  his  boys  and  girls.  I  am 
acquainted  with  Juliet.  The  deed  in  question  is  in  my  handwrit- 
ing, except  the  signature.  I  was  present  when  Miss  Juliet 
Warner  signed  that.  She  is  the  lady  sitting  there.  That  is  my 
signature  to  the  acknowledgment  of  it,  and  the  impression  of 
my  seal.  I  lived  in  the  same  school  district  with  the  Warners 
for  15  years.  The  first  time  I  saw  this  paper  after  April  20, 
1900,  was  when  Mr.  Epps  showed  it  to  me,  before  this  case  was 
commenced.  I  remember  of  one  occasion  of  writing  a  deed  for 
Miss  Warner  when  she  and  her  sister  were  in  the  ofl&ce.  I  can 't 
swear  that  this  was  the  particular  occasion  now.  I  really  can't 
say  whether  I  ever  wrote  more  than  one  deed  for  them  or  not.  I 
remember  of  writing  one  instrument,  for  I  noticed  the  peculiarity 
of  the  signature.  Whether  I  ever  wrote  any  more  or  not,  I  don't 
know.  I  can't  swear  whether  anyone  was  present  except  Miss 
Warner  or  not.  I  remember  one  occasion  when  the  two  sisters 
were  in.  Whether  it  was  this  particular  instance  or  not,  I  can't 
remember.  I  can't  say  as  to  whether  or  not  the  deed  was  written 
on  the  same  day  that  it  was  signed.  I  really  couldn't  swear  as 
to  that.  It  is  too  long  ago.  Whoever  signed  that  started  to 
write  and  did  write  *  Julity  Warner'  in  the  blank  space  for  the 
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date  of  the  instrument.  I  remember  of  that  being  done.  I  pre- 
sume the  instrument  had  not  been  dated  at  that  time.  It  looks 
that  way.  In  the  body  of  the  deed,  I  spelled  the  name  *  Juliett 
Warner,'  and  then  in  the  certificate  of  acknowledgment,  I  wrote 
the  name  *Julity  Warner.'  I  was  in  the  oflSce  from  1890  until 
I  was  married.  I  obtained  a  commission  as  a  notary  public  in 
1892,  when  I  was  18  years  old.  I  continued  to  have  a  commis- 
sion as  notary  public  at  all  times  until  1905.  From  1890  to 
1905, 1  wrote  a  great  many  deeds  and  took  a  great  many  acknowl- 
edgments of  different  persons. ' ' 

The  widow  of  Guy  Warner  testifies  that  she  first  saw  this 
deed  4  or  5  years  before  his  death. 

**6ot  it  from  him;  put  it  away  carefully,  and  have  taken 
care  of  it  all  this  time.  After  he  died,  I  took  it  to  the  courthouse 
and  had  it  recorded,  June  14,  1917.  My  husband  was  running 
an  express  business  in  Ottumwa  from  1901." 

It  appears  that  the  land  in  question  is  within  a  half  mile 
of  the  city  limits  of  Ottumwa.  Prior  to  the  deed  to  appellant, 
Guy,  with  the  other  owners,  carried  on  the  place,  and  he  re- 
ceived his  share  of  the  proceeds.  Thereafter,  appellant  and  her 
brother  J.  L.  and  her  sister  have  been  in  continuous  possession, 
claiming  to  be  the  owners  of  it. 

Juliet  Warner  testifies  that  she  was  bom  on  this  place,  and 
has  lived  there  ever  since. 

**I  did  not  sign  this  deed;  never  saw  it  before  the  trial. 
Was  never  called  Julity,  and  never  signed  my  name  that  way. 
Was  in  the  Qriswold  office  a  good  many  times  when  Daisy 
Griswold  was  there.  The  business  she  did  was  to  bring  an  ab- 
stract up  to  date.  Never  had  any  notice  that  Guy  was  making 
any  claim  to  this  property  until  this  action  was  commenced. 
Never  received  any  consideration  from  him  for  such  deed  as 
this;  had  no  understanding  with  Guy  to  deed  it  back  to  him; 
executed  no  deed  to  him.  I  did  not  go  into  Griswold 's  office,  and 
before  this  girl  sign  this  deed  and  have  her  acknowledge  it.- 
That  is  not  my  signature.  The  Griswold  girls  went  to  school 
with  me,  and  they  ought  to  be  familiar  with  my  handwriting. 
Never  signed  any  deed  before  Daisy  Griswold.  Guy  did  not 
make  any  arrangement  for  me  to  pay  off  the  notes  and  mortgages 
and  claims;  he  turned  the  property  over  to  me,  and  I  had  to 
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clear  it,  to  save  my  own  interest.  I  paid  his  debts  to  Armstrong, 
$300  or  $400;  Aringdale,  $700;  Nash,  $300  or  $400.  I  can't 
remember  them  all.'' 

She  identifies  her  genuine  signature  to  other  exhibits  in 
the  record,  and  concedes  that  there  is  some  variation  in  such 
signatures. 

Ella  testifies,  substantially,  that  she  is  the  sister  of  appel- 
lant; that  she  knew  of  Quy's  deeding  his  interest  to  Juliet,  and 
knew  of  her  settling  debts  for  him ;  that  she  thinks  the  deed  to 
her  was  to  cover  up  his  debts ;  that  she  never  understood  that 
he  was  claiming  to  own  any  interest  in  the  farm  thereafter ;  that 
she  never  heard  of  the  deed  in  question. 

The  brother  J.  L.  gave  similar  testimony  for  defendant, 
and  says  further  that  Guy  made  the  deed  to  Juliet  at  his  sugges- 
tion; that  he  knows  of  Juliet's  executing  mortgages  upon  her 
undivided  one  half ;  that  Guy  was  involved  at  one  time  for  $800 ; 
and  that  at  one  time  there  was  a  note  of  $600  and  another  of 
$110. 

'*I  don't  know  how  much  he  did  owe, — it  has  been  so  long; 
so  much  of  it  scattered  around.  We  considered  a  one-fourth 
interest  in  the  farm  worth  $3,000  then." 

In  rebuttal,  Mrs.  Wilson  testifies  that  she  is  in  the  abstract 
business,  and  has  been  since  1905;  that  she  lived  in  the  same 
neighborhood  with  the  Warner  family;  that  she  went  to  school 
with  Juliet. 

**We  always  called  her  Pink.  I  was  familiar  with  her  hand- 
writing in  school,  not  of  late  years.  The  signature  to  the  deed 
in  question  looks  very  much  like  Juliet  Warner's  writing  as  a 
school  girl." 

This  is  the  substance  of  the  testimony. 

Though  appellant  pleads  the  statute  of  limitations,  there  is 
no  argument  on  that  point.  But  for  the  deed  in  question,  appel- 
lant would  have  color  of  title  by  the  deed  from  Guy  to  her ;  but, 
if  the  deed  in  question  is  valid,  appellant  would  thereafter  have 
no  color  of  title  or  claim  of  right  upon  which  to  base  the  claim 
of  ownership  by  adverse  possession.  But  since  the  question  is 
not  argued,  we  need  pay  no  further  attention  to  this  point,  or 
decide  it.  We  understand  appellant  to  concede  that,  under  the 
cases  of  Blackly  v.  Newburn,  179  Iowa  790,  803,  and  Morris  v. 
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Sargent,  18  Iowa'  90,  and  other  cases,  she  has  the  burden  of 
proof  to  show  that  she  did  not  execute  the  deed  in  question.  This 
we  think  she  has  failed  to  do.  Under  the  record,  it  appears  that 
she  voluntarily  paid  obligations  of  Guy 's,  and  the  evidence  tends 
to  show  that  the  deed  to  her  was  taken  to  shield  him  from  his 
creditors.  The  testimony  on  behalf  of  the  appellant  rests  almost 
entirely  upon  her  interested  testimony.  Guy,  the  grantee,  is 
dead.  The  testimony  of  the  notary,  who  is  disinterested,  and 
who  would  be  guilty  of  a  crime  for  a  false  certification  (Code 
Section  4912),  and  her  certificate,  are  entitled  to  weight.  In 
addition  to  this  is  the  testimony  of  an  acquaintance  of  appel- 
lant's,  that  the  signature  is  in  her  handwriting.  Under  such 
circumstances,  a  deed  acknowledged  ought  not  to  be  lightly  set 
aside.  The  certificate  itself  would,  perhaps,  have  greater  force 
if  it  recited  the  true  name.  From  the  record,  we  are  not  sure  that 
it  does  not.  It  is  very  generally  held  that  the  testimony  of  the 
grantor,  undisputed  and  uncorroborated,  is  not  sufficient  to 
overcome  a  certificate  regular  on  its  face,  especially  where  the 
certificate  is  supported  by  the  testimony  of  the  officer  who  took 
the  acknowledgment.  In  Herrick  v.  Musgrove,  67  Iowa  63,  it 
was  held  that: 

*  *  The  certificate  of  a  notary  public  and  his  positive  testimony 
should  prevail  over  the  denial  of  the  defendant.  *  *  *  It  is  ap- 
parent that  deeds,  mortgages,  and  other  instruments  requiring 
acknowledgment  before  an  officer  ought  not  to  be  set  aside  with- 
out clear  and  satisfactory  evidence.'' 

In  Gribben  v.  Clement,  141  Iowa  144,  153,  the  language  was 
even  stronger.  We  cite,  without  discussion,  the  following  cases, 
as  bearing  upon  the  force  and  weight  to  be  given  the  certificate 
of  acknowledgment,  Bailey  v.  Landingha/m,  53  Iowa  722 ;  Swett 
V,  Large,  122  Iowa  267,  271 ;  Oribien  v.  Clement,  supra ;  Currier 
V.  Clark,  145  Iowa  613,  617 ;  Roberts  v.  Roberts,  176  Iowa  610, 
613;  Blachly  v.  Newburn,  supra;  Morris  v.  Sargent,  supra; 
Young  v.  Duvall,  109  U.  S.  573 ;  1  Cyc.  623,  625.  Considering 
the  entire  record,  we  are  of  opinion  that  the  decree  of  the  dis- 
trict court  is  right,  and  that  it  ought  to  be  affirmed.  It  is — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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Jacob  Vestal,  Appellee,  v.  Thistle  Coal  Company,  Appellant. 

NEW  TRIAL:     Showing  of  Abuse  of  Discretion.    An  order  for  a  new 

1  trial,  (1)  for  misconduct  in  argument,  or  (2)  for  error  in  instructions, 
will  not  be  disturbed,  in  the  absence  of  the  record  of  the  evidence 
and  of  the  proceedings,  showing  that  the  court  abused  its  discretion. 

NEW  TBIAL:     Oorrect  Instmction  Effecting  Injustice.     A  new  trial 

2  may  be  granted  because  a  correct  instruction,  in  the  opinion  of  the 
trial  court,  worked  an  injustice  on  the  defeated  party. 

Appeal  from  Appanoose  District  Court. — Seneca  Cornell, 

Judge. 

June  25,  1921. 

Action  at  law  for  damages  on  account  of  personal  injury. 
The  jury  returned  a  verdict  for  defendant,  which,  on  plaintiff's 
motion,  was  set  aside,  and  new  trial  ordered.  Defendant  appeals. 
— Affirmed. 

Howell,  Elgin  &  Howell,  for  appellant. 
H.  E,  Valentine,  for  appellee. 

Per  Curiam. — Plaintiff  was  a  coal  miner  in  defendant's 
mine.    While  so  employed,  he  was  injured  by  a  fall  of  slate  from 
the  roof.    It  was  his  contention  that  the  place  where  the  slate 
1   New  trial:        ^®^^  ®^^  whcre  he  was  injured  was  in  a  room  or 
Ibule*^  of  °dia-       pl^^c  whcre  he  was  not  charged  with  any  duty 
cretion.  to  maintain  or  care  for  the  roof.     It  was  the 

opposing  contention  of  the  defendant,  that,  at  the  time  of  plain- 
tiff's injury,  he  was  at  work  in  his  own  room,  where  it  was  his 
duty  and  contract  obligation  to  care  for  the  roof,  take  down  the 
loose  slate  or  rock,  and  to  inspect  and  maintain  the  roof  in  safe 
condition.  It  is  conceded  that  each  party  produced  evidence 
tending  to  sustain  his  version  of  the  facts  as  to  this  issue,  which 
counsel  agree  was  regarded  as  decisive  of  the  question  whether 
plaintiff  was  entitled  to  recover.    The  issue  was  submitted  to  the 


June,  1921]  Vestal  v.  Thistle  Coal  Co.  1113 

jury,  with  instructions.  After  nearly  24  hours'  deliberation, 
and,  after  a  report  to  the  court  of  their  inability  to  agree,  be- 
ing about  equally  divided,  the  court  thereupon  gave  the  jury  an 
additional  instruction,  as  follows : 

*  *  As  you  are  aware,  this  case  has  been  submitted  to  you  for 
decision  and  verdict,  not  for  disagreement.  The  case  has  been 
exhaustively  and  carefully  tried  by  both  sides,  and  this  trial  will 
be  unavailing  if  the  jury  fails  to  reach  a  verdict.  The  law  re- 
quires a  unanimous  verdict ;  and,  while  this  verdict  must  be  the 
conclusion  of  each  juror,  and  not  the  mere  acquiescence  of  the 
jurors  to  reach  an  agreement,  it  is  necessary  for  all  the  jurors 
to  examine  the  issues  submitted  to  you  with  candor  and  a  proper 
regard  and  deference  for  the  opinions  of  each  other.  A  proper 
regard  for  the  judgment  of  other  men  will  greatly  aid  us  in 
forming  our  own. 

**The  case  must  be  decided  by  some  jury  selected  in  the 
same  manner  this  jury  was  selected,  and  there  is  no  reason  to 
think  a  jury  better  qualified  would  ever  be  selected,  or  that  more 
or  clearer  evidence  would  be  adduced.  Every  juror  should  listen 
to  the  arguments  of  other  jurors,  with  a  disposition  to  be  con- 
vinced by  them.  Your  duty  is  to  decide  the  issues  of  facts  which 
have  been  submittd  to  you,  if  you  can  conscientiously  do  so.  In 
conferring  together,  you  should  lay  aside  all  mere  pride  of  opin- 
ion, and  should  bear  in  mind  that  the  jury  room  is  no  place  for 
espousing  and  maintaining  in  a  spirit  of  controversy  either  side 
of  the  cause. 

**The  aim  ever  to  be  kept  in  view  is  the  truth,  as  it  shall 
appear  from  the  evidence,  examined  in  the  light  of  the  instruc- 
tions of  the  court. 

**You  will  again  retire  to  your  jury  room,  carefully  reread 
the  instructions  given  you  by  the  court,  and  examine  your  dif- 
ference in  a  spirit  of  fairness  and  candor,  and  try  to  arrive  at 
a  verdict.'' 

Within  a  short  time  after  the  giving  of  this  instruction, 
the  jury  returned  a  verdict  for  the  defendant.  Thereupon, 
plaintiff  filed  a  motion  to  set  aside  the  vef diet  and  for  a  new  trial, 
assigning  11  different  grounds  or  reasons  therefor.  Of  these 
grounds,  the  court  held  to  be  sufficient  the  three  numbered  7,  8, 
and  11,  and  ordered  a  new  trial. 
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Briefly  stated,  the  seventh  ground  relates  to  alleged  preju- 
dicial misconduct  of  defendant's  counsel  in  argument  to  the 
jury;  the  eighth  is  an  exception  to  the  thirteenth  paragraph  of 
the  court's  charge  to  the  jury;  and  the  eleventh  ground  of  the 
motion  sustained  is  the  alleged  error  of  the  court  in  giving  the 
additional  instruction  above  quoted. 

In  argument  to  this  court,  appellant  proceeds  on  the  theory 
that  the  court  had  no  discretion  in  the  matter  of  setting  aside 
the  verdict,  and  that  such  order  was  unauthorized.  It  is  true 
that  a  trial  court's  order  sustaining  a  motion  for  new  trial 
may  be  reversed,  if  it  clearly  and  satisfactorily  appears  that  it 
should  have  been  denied ;  but  in  such  case  a  reversal  is  ordered, 
not  because  the  court  was  acting  in  excess  of  its  jurisdiction, 
but  because  it  abused  its  discretion.  Ordinarily,  where  abuse  of 
discretion  in  such  ruling  does  not  clearly  appear,  this  court  will 
not  interfere  with  the  order ;  and  this  is  more  particularly  true 
where  the  order  complained  of  grants  a  new  trial  than  where  it 
denies  the  motion.  In  this  case,  the  issues  of  fact  appear  to  have 
been  hotly  contested, — the  trial,  it  is  said,  occupying  two  days, — 
but  the  evidence  does  not  appear  in  the  abstracts.  The  trial  court 
was  in  better  position  to  know  whether  the  ends  of  justice  would 
be  more  effectually  served  by  a  new  trial  than  by  entering  judg- 
ment on  the  verdict,  and  we  are  not  disposed  to  sustain  the  ex- 
ception to  its  ruling.  Nor  can  we  say  that  even  if,  as  claimed  by 
appellant,  the  court  really  based  its  order  on  the  objection  made 
to  the  additional  instruction,  such  fact  would  call  for  a  reversal. 

Without  at  this  time  passing  upon  the  somewhat  vexed  ques- 
tion whether  such  an  instruction  is  ever  advisable  or  allowable 
as  a  means  for  inducing  a  verdict  from  a  reluctant  jury,  and 
2.  New  trial:  cor-  assumiug,  for  the  purposes  of  this  case,  that  we 
effectiSg'ii^*''"'  would  uot  hold  the  giving  of  it  to  be  error,  it 
justice.  (Joes  not  necessarily  follow  that,  if  the  trial  court, 

having  given  it,  is  convinced  that  the  effect  of  it  was  to  work  an 
injustice,  or  to  deprive  either  party  of  the  free  and  untrammeled 
judgment  of  the  jurors,  we  would  reverse  the  order  for  new  trial. 

The  other  ground  of  the  motion  for  new  trial  had  reference 
to  an  instruction  given  the  jury  respecting  the  respective  duties 
of  the  miner  and  mine  operator  with  respect  to  the  care  of  the 
roof.    The  plaintiff  claimed  the  instruction  to  be  erroneous;  and 
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the  court,  in  ruling  upon  the  motion  for  new  trial,  seems  to  have 
taken  that  view.  Whether  there  was  any  prejudicial  error  in  this 
charge  depends  in  a  large  degree  .on  the  evidence  given  to  the 
jury ;  and,  as  the  evidence  is  not  preserved,  it  would  be  idle  to 
undertake  to  discuss  the  instruction. 

We  find  nothing  in  the  record  here  presented  to  take  this 
case  out  from  under  the  rule  by  which,  in  the  absence  of  a  show- 
ing of  abuse  of  discretion,  the  granting  of  a  new  trial  on  the 
merits  will  be  sustained ;  and  the  judgment  below  is,  therefore, — 
Affirmed, 


WiLLL\MsoN  Heater  Company,  Appellee,  v.  George  R.  Whit- 
mer, Appellant. 

TRIAIi:    Jury  Question — ^Undisputed  Facts.    Undisputed  facts  may  pre- 

1  sent  a  jury  question.  So  held  where  the  liability  of  a  guarantor 
depended  on  the  presentation  of  the  claim  to  the  principal  ''within 
a  reasonable  time  after  maturity." 

OXTARAirrY:     Constmction.    Principle  reaffirmed  that  a  guarantor  who 

2  becomes  such  without  consideration  flowing  to  himself  may  insist 
upon  the  strictest  compliance  with  the  contract,  even  though  he  has 
not  been  damaged  by  the  failure  to  so  comply. 

Appeal  from  Woodbivry  District  Court. — ^J.  W.  Anderson, 

Judge. 

June  25,  1921. 

Action  at  law  upon  a  contract  of  guaranty.  There  was  a 
directed  verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals.   The  facts  are  sufficiently  stated  in  the  opinion. — Reversed, 

H.  W.  Brackney,  for  appellant. 

Herman  F,  Zeuch  and  Oliver,  Harding,  Oliver  &  Royal, 
for  appellee. 

Weaver,  J. — On  September  29,  1917,  a  partnership  known 
as  Denkman  &  Herms  was  doing  business  at  Sioux  City,  Iowa. 
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The  firm  was  at  that  time  indebted  to  the  Williamson  Heater 

Company,  a  corporation  at  Cincinnati,  Ohio,  in 
tioli^^  undisputed   the  sum  of  $1,042.08.    In  consideration  of  an  ex- 
tension of  the  time  for  payment  of  this  sum, 
then  past  due,  the  defendant  herein,  George  R.  Whitmer,  entered 
into  a  written  contract  of  guaranty,  the  material  terms  of  which 
were  stated  in  the  following  words : 

''Now,  therefore,  it  is  hereby  agreed  that  in  the  consideration 
of  the  said  The  Williamson  Heater.  Company  granting  an  exten- 
sion of  the  time  of  payment  and  evidencing  of  the  said  indebted- 
ness by  the  taking  and  accepting  of  three  certain  promissory  notes 
of  even  date  herewith,  payable  to  the  said  The  Williamson 
Heater  Company  and  described  as  follows,  to  wit:  One  for 
$347.36  dollars,  due  sixty  days  from  this  date.  One  for  $347.36 
dollars,  due  ninety  days  from  this  date.  One  for  $347.36  dol- 
lars, due  120  days  from  this  date,  with  interest  at  6  per  cent  and 
each  and  all  signed  by  the  said  Denkman  &  Herms,  and  payable 
at  the  Bankers  Loan  &  Trust  Company's  office  in  Sioux  City, 
Iowa,  the  said  Geo.  R.  Whitmer  hereby  agrees  to  and  does  hereby 
promise  and  agree  that  in  case  the  said  notes  and  each  of  them, 
on  or  before  the  respective  maturity  dates,  thereof,  or  within  a 
reasonable  time  thereafter,  are  sent  for  collection  to  the  said 
Bankers  Loan  &  Trust  Company  of  Sioux  City,  Iowa,  he  will 
either  collect  and  promptly  remit  the  proceeds  and  full  amount 
due  upon  each  and  every  one  of  the  said  promissory  notes,  or  if 
the  said  promissory  notes  and  each  and  all  of  them  be  not  col- 
lected and  paid  to  the  said  Bankers  Loan  &  Trust  Company 
promptly  upon  their  maturity,  or  within  thirty  days  there- 
after, he,  the  said  George  R.  Whitmer,  will  promptly  pay  the 
said  notes  and  each  and  all  of  them  himself  and  remit  the  full 
amount  of  each  and  all  of  said  notes  to  the  said  The  Williamson 
Heater  Company  at  Cincinnati  Ohio. 

[Signed]      G.  R.  Whitmer." 

The  first  of  the  series  of  three  notes,  due  November  28, 
1917,  appears  to  have  been  paid.  The  other  two  notes  being  still 
unpaid,  this  action  was  brought  to  collect  the  amount  thereof 
upon  defendant's  contract  of  warranty.  Appearing  to  the 
action,  defendant  resists  plaintiff's  demand  and  denies  liability 
on  the  guaranty,  because  of  the  alleged  failure  of  the  plaintiff  to 


June,  1921]    Williamson  Heater  Co.  v.  Wuitmer.  1117 

comply  with  the  conditions  of  such  guaranty.  It  will  be  noted 
by  reference  to  the  above-quoted  terms  of  the  contract  that  the 
defendant's  agreement  is  that: 

**In  case  the  said  notes  and  each  of  them  on  or  before  the 
respective  maturity  dates  thereof  or  within  reasonable  time 
threafter  are  sent  for  collection  to  the  Bankers  Loan  &  Trust 
Company  of  Siou^  City,  Iowa,  he  will  either  collect  and  promptly 
remit  liie  full  amount  due  on  the  notes,  or  if  such  indebtedness 
be  not  collected  and  paid  to  the  Bankers  Loan  &  Trust  Company 
promptly  upon  its  maturity  or  within  thirty  days  thereafter 
then  he,  the  said  George  R.  Whitmer,  will  himself  promptly  pay 
the  notes  in  full." 

The  guaranty  so  given  appears  to  have  been  without  any 
consideration  moving  to  the  defendant,  but  the  extension  of 
time  to  Denkman  &  Herms  was  doubtless  su£Scient  consideration 

to  support  it,  if  the  conditions  thereof  were  duly 
2.  qvaraxty:  observed  by  the  holder  of  the  notes.     One  who 

constmction.  •' 

undertakes  to  guarantee  payment  of  the  debt  of 
another  has  the  right  to  make  the  terms  and  conditions  upon 
which  he  will  assume  the  burden ;  and  if  the  conditions  so  pre- 
scribed are  not  complied  with  or  waived,  the  guarantor  is  dis- 
charged. As  said  by  this  court  in  Schoonover  v.  Osborne  Bros,, 
108  Iowa  453,  457 : 

*'A  contract  of  guaranty  or  suretyship  is  said  to  be  strictis- 
simi  juris,  and  one  in  which  the  guarantor  has  the  right  to  pre- 
scribe the  exact  terms  upon  which  he  will  enter  into  the  obliga- 
tion, and  to  insist  on  his  discharge  if  those  terms  are  not  ob- 
served. It  is  not  a  question  whether  he  is  harmed  by  a  deviation 
to  wliich  he  has  not  assented.'' 

The  plaintiff  in  this  case  did  not  send  the  notes  or  either  of 
them  to  the  Bankers  Loan  &  Trust  Company  for  collection, 
either  on  or  before  their  respective  maturity  dates.  Did  it  send 
them  to  the  said  Loan  &  Trust  Company  **  within  a  reasonable 
time  thereafter?"  It  is  shown  that,  when  plaintiff  received  the 
notes,  it  deposited  them  for  credit  with  a  bank  at  Norwood,  Ohio. 
Shortly  before  the  due  date  of  the  first  of  the  unpaid  notes,  the 
Norwood  bank  forwarded  it  for  collection,  not  to  the  Bankers 
Loan  &  Trust  Company,  but  to  the  National  Bank  of  Commerce, 
at  Sioux  City,  Iowa.    Since  it  was  not  paid  upon  presentation. 
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the  Bank  of  Commerce  returned  it  to  the  Norwood  bank,  which 
redelivered  it  to  the  plaintiff. 

We  return  now,  for  the  moment,  to  the  last  note,  which  fell 
due  January  28,  1918.  Before  the  due  date  arrived,  the  Norwood 
bank  forwarded  it  for  collection,  but  again  sent  it,  not  to  the 
Bankers  Loan  &  Trust  Company,  but  to  the  First  National  Bank 
of  Sioux  City.  Not  being  paid  upon  presentation,  this  note 
also  was  returned  to  plaintiff,  through  the  Norwood  bank.  On 
February  6,  1918,  plaintiff  sent  both  notes  directly  to  the  Bank- 
ers Loan  &  Trust  Company,  stating  that  the  makers  thereof  had 
failed  to  pay  the  same,  and  asking  the  bank  to  present  them  to 
the  defendant,  Whitmer,  and  demand  payment  under  his  con- 
tract of  guaranty. 

It  should  be  said  also  that,  at  this  time,  Denkman  &  Herms 
had  become  involved  in  bankruptcy  proceedings,  and  that,  on 
January  29,  1918, — nine  days  before  the  notes  were  finally  sent 
the  Bankers  Loan  &  Trust  Company,  with  instructions  to  make 
demand  of  the  guarantor, — ^Whitmer  had  written  the  plaintiff, 
complaining  of  their  alleged  failure  to  observe  the  conditions 
of  his  guaranty,  and  ^ying  that,  had  plaintiff  acted  in  accord- 
ance with  such  terms,  he  could  have  secured  payment  from  the 
makers  of  the  note.  For  the  reasons  so  alleged,  he  claimed  to  be 
discharged  from  further  obligation. 

The  issue  presented  for  our  consideration  involves  the  single 
question  whether  the  court  erred  in  holding,  as  a  matter  of  law, 
that  plaintiff  had  fully  complied  with  the  conditions  of  the  de- 
fendant's guaranty. 

Except  for  the  modifying  clause,  **or  within  a  reasonable 
time  thereafter,''  which  follows  the  words  fixing  the  date  wh«i 
the  notes  are  to  be  sent  to  the  Bankers  Loan  &  Trust  Company, 
we  should  have  no  hesitation  in  saying  that  the  delay  of  which 
appellant  complains  was,  as  a  matter  of  law,  sufficient  to  dis- 
charge the  guarantor;  but  the  modification  just  referred  to  in- 
dicates that  literal  exactness  in  the  date  was  not  to  be  essential, 
so  long  as  the  delay,  if  any,  did  not  operate  to  unreasonably  pre- 
judice the  defendant.  Such  being  the  case,  we  next  have  to  in- 
quire whether  the  court  may  say  that  the  proved  or  admitted 
delay  was  or  was  not  unreasonable,  as  a  matter  of  law.  Upon 
this  proposition  the  trial  court  held  with  the  plaintiff,  and  di- 
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rected  a  verdict  in  its  favor.  A  reasonable  time -is  defined  by 
counsel  for  appellee  as  being  **snch  time  a^  is  i^c^ssary,  under 
the  circumstances,  for  a  reasonably  prudent  and' diligent  man  to 
do  conveniently  what  the  contract  or  duta^  •  requires  should  be 
done,  haying  regard  for  the  rights,  and  poisibly  thfe  loss,  if  any, 
to  th^  other  party  affected ; ' '  and  this,  for  tijp  purposes  of  the  in- 
stant case,  may  be  accepted  as  sufficiently  accurate.  "Counsel  also 
state  that  * '  the  better  view  and  the.  weight  of  authority  is  to 
the  effect  that  what  constitutes  a  reasonable,  time  is  a  mixed 
question  of  law  and  fact,  to  be  decided  by  the  jury  under  the 
direction  of  the  court  on  a  general  verdict,  or  to  b^  decide  by 
the  court,  where  the  facts  are  undisputed. ' '  WitK^  a  modifica- 
tion of  the  final  clause,  this  quoted  definition  may  also  be*  taken 
as  a  fair  statement  of  the  applicable  law.  I'hat  there'  is  no  con- 
fiict  of  evidence  does  not  always  or  necessarily  make  the  ques- 
tion one  of  law  for  the  court,  if,  upon  the  circumstances  consid- 
ered as  a  whole,  fair-minded  and  intelligent  men  jnay  reach 
different  conclusions.  Citizens' ^ank  A).  First  Nht.  Bank,  135 
Iowa  605.  There  is  not  perfect  accord  in  the  precedents,  and 
cases  may  be  found  going  to  the  extreme  f>f  hplding  that,  in  aU 
cases,  the  interval  of  time  being  shown,  tlhe  question  whether 
it  is  *' reasonable''  is  for  thev  court;  but  such  view  lias  never  had 
the  approval  of  this  court.  The  general  *itroposition  is^as  stated 
by  counsel :  That  whether  .the  proved|or  admitted  time  is  rea- 
sonable is  a  mixed  question  of  law  and  f actj  aad  is,  therefore,  to 
be  submitted  to  the  jury. 

There  is  in  this  case  no  serious  dispute  over  the  facts,  but 
we  think  it  cannot  be  said  that  but  one  conclusion  can  be  drawn 
therefrom.  The  contract  sued  d|)on  is  not  a*general  guaranty. 
It  is  not  an  unconditional  guaranty.  It  is  both  special  and  con- 
ditional. To  recover  thereon,  ft  is  tfot  sufficient  to  show  that 
Denkman  &  Herms  had  not  pai^  their  notes,*but  it  must  affirma- 
tively appear  that  the  appellee  had, performed  or  complied  with 
the  conditions  upon  which  the  guarantor  promised  to  be  bound. 
What  is  a  reasonable  time  for  such  performance  det)ends  not 
alone  on  the  words  of  the  contract,  but  is-^often  affected  very 
materially  by  the  circumstances  attendant  upon  the  making  pf 
such  contract.  Now,  it  is  fairly  inferable  frpm  the  record  that, 
at  the  date  of  this  transaction,  Denkman  &  Hetms  were  in  finan- 
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cial  straits;  thlit  they  Wcfjb  indebted  in  a  considerable  sum  to 
the  appellee  j-jthfit  appellee  waa  demanding  security  as  the  price 
of  an  extension  of  the  time,  of  payment ;  that,  to  obtain  such  ex- 
t^ision,  the  ^l^^ndai^was  solicited  to  become  a  guarantor  of 
the  ^laim,  wAifch  he  ^id.  In  so  doing,  however,  he  sought  to 
Unlit  his  liab.ili.ty  ^^i^hin  strict  and  narrow  bounds,  and  condi- 
tioned his  ^tqpaise  upotf  the  plaintiff's  promptly  sending  the 
notes  for  collection  on  or  before  their  maturity,  or  within  rea- 
sonable 'timf^  "thfereaf ter,  to  »  specifically  designated  bank,  a 
bank' of  Whi6h  defendant  was  himself  president.  Just  why  he 
^  impolted  thi^^ondit^on  is  not  explained ;  nor  is  it  material  that 
an  explana|:ibn  be  offered,  for  it  was  his  right  to  prescribe  the 
conditions  dn  which'  he  would  undertake  to  pay  the  debt  of  an- 
other ;  but  It  is  not  an  utifiaturdl  supposition  that,  knowing  the 
embarrassed  condition  of  Denkman  &  Herms,  he  wished  to  have 
the  paper  prtsented  promptly,  when  due,  and  at  a  place  where, 
by  reason  01  his  o*^  relations^to  the  named  bank,  or  for  other 
pcfrsonal  reasohs,  he  thought  h^  could  best  protect  himself  from 
liability.'  We. do  "not- undertake  to  say  what  weight  or  effect 
should  be  'given  tc^  th^e'  and  other  circumstances  attending  the 
making  of  the  cbMtAct,  But  we  regard  it  as  quite  clear  that  to- 
gether they  make  up  h'  cpjse  which  should  have  been  submitted 
to  the  jui^.  ** '   •  • 

The  assignment  of  dtpr  upon  the  ruling  below  directing  a 
verdict  for  the  pl^tiff  is,  therefor^  sustained.  The  judgment 
appealed  from  is  reversed,  and  cause  remanded  for  a  new  trial. 
— Reversed. 

Evans,  C.  J.,  Prestok  an^Ds  Graff,  JJ.,  concur. 


'A 


afrix. 


Annie  B.  YoUtsey,.  Administrafrix,  Appellant,  v.  Union  Cen- 
tral Life  Insurance  Company  et  al.,  Appellees. 

PBINCIPAIi  AND  ^QBUri:    Agent  of  Borrower  (7)  or  lander  (7)     A 

bor^owtr  who,  in  writing,  designates  a  named  person  as  his  ageut 
to  receive  the  am'ount  of  the  loan,  with  intent  that  he  should,  in 
fact,  be  such  ageift,  must  bear  the  loss  consequent  on  tlie  embezzle- 
*   ment  of  the  money  by  such  designated  agent. 

Appeal  from  Lticmsf  District  Court. — D.  JVI.  Anderson,  Judge. 
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June  25,  1921. 

Action  in  equity,  to  cancel  certain  notes  and  a  real  estate 
mortgage  securing  same,  executed  by  the  plaintiflE  to  defendant 
insurance  company,  and  assigned  to  Van  Bvera  &  Company.  The 
loan  of  $2,500  upon  its  receipt  by  one  Wilson,  alleged  to  be  the 
agent  of  the  defendants,  was  converted  by  the  said  agent  to  his 
own  use.  Upon  the  finding  that  Wilson  was  the  agent  of  plain- 
tiff, the  petition  was  dismissed  at  plaintiff's  costs.  Plaintiff  ap- 
peals.— Affirmed. 

J,  A.  Penick  and  W.  W.  BiUman,  for.  appellant. 
Parsons  &  Mills  and  G.  F,  Wennerstrum,  for  appellees. 

De  Graff,  J. — Plaintiff,  through  one  Fred  N.  Wilson,  in 
the  latter  part  of  1917,  entered  into  negotiations  with  the  Van 
Evera  Company,  to  procure  certain  loans  from  the  defendant 
Union  Central  Life  Insurance  Company.  I'he  purpose  of  secur- 
ing these  loans  was  to  pay  off  certain  outstanding  mortgages 
upon  plaintiff's  land.  Evidence  was  offered  that  three  applica- 
tions were  made  to  the  defendant  insurance  company  for  loans 
in  the  sums  of  $10,500,  $4,000,  and  $2,500,  respectively,  on  three 
different  tracts  of  land.  The  first  and  third  applications  were 
allowed,  and  the  second  was  allowed  in  the  sum  of  $3,500.  The 
first  and  second  loans  were  fully  consummated,  and  notes  and 
mortgages  were  executed. 

This  appeal  concerns  itself  with  the  loan  of  $2,500.  These 
loans  were  made  upon  an  amortization  plan,  which  permitted 
the  repayment  of  principal  and  interest  in. 20  annual  payments, 
and  each  payment  was  evidenced  by  a  note.  The  instant  applica- 
tion, when  signed  and  filed,  contained  this  statement : 

**32.  Agency:  I  hereby  appoint  and  constitute  Fred  N. 
Wilson  of  Chariton,  Iowa,  my  agent  or  attorney  in  fact  to  nego- 
tiate and  procure  the  loan  hereby  applied  for,  authorizing  him, 
or  the  Union  Central  Life  Insurance  Company,  of  Cincinnati, 
O.,  to  pay  off  all  liens  on  said  land  and  to  send  money  or  drafts 
therefor  at  my  risk,  and  I  hereby  ratify  and  confirm  all  that  my 
said  agent  or  attorney  may  do  in  the  premises. ' ' 

The  method  or  system  used  by  the  insurance  company  in 

Vol.  191  Ia.— 71 
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making  loans  is  as  follows:  Application  is  first  filed  on  the 
company's  form  by  the  borrower;  the  land  is  then  examined 
through  an  agent  of  the  company,  for  the  purpose  of  determin- 
ing whether  the  security  is  sufficient;  the  agent  or  examiner 
then  makes  his  report,  which  is  sent  to  the  Van  Evera  Company ; 
the  application  is  then  presented  to  the  insurance  company  with 
the  recommendation  of  the  Van  Evera  Company ;  the  insurance 
company  then  approves  or  disapproves  the  application  for  loan ; 
and  if  approved,  the  Van  Evera  Company  prepares  the  mort- 
gages, notes,  and  orders,  and  transmits  them  for  signature.  Af- 
ter the  mortgage  is  signed  and  acknowledged,  it  is  filed  for  rec- 
ord. Subsequently,  all  papers  are  returned  to  the  Van  Evera 
Company.  The  abstract  of  title  is  then  examined  and  continued, 
if  necessary,  and  if  found  satisfactory,  the  money  is  sent  by  draft 
to  the  borrower,  conditioned  upon  the  payment  of  all  existing 
and  outstanding  liens,  so  that  the  insurance  company  will  have 
the  first  lien  of  record.  These  steps  were  taken  in  the  instant 
case,  and,  at  the  time  that  the  mortgage  and  notes  were  signed 
by  the  plaintiff,  an  order  was  signed  and  sent  to  the  Van  Evera 
Company,  in  words  and  figures  as  follows : 

**  January  12,  1918. 
**  George  M.  Van  Evera  &  Company 

**Des  Moines,  Iowa. 
'*You  are  hereby  authorized  to  apply  the  proceeds  of  my 
mortgage  notes  to  the  Union  Central  Life  Insurance  Company, 
of  Cincinnati,  Ohio,  dated  January  12,  1918,  principal  amount 
$2,500,  this  day  executed,  towards  payment  of  all  existing  liens 
upon  the  lands  mortgaged  to  that  company,  including  all  mort- 
gages, judgments,  taxes  and  liens  of  every  kind  affecting  the 
land,  payment  of  which  is  necessary  to  make  the  mortgage  to  the 
said  insurance  company  a  first  lien  upon  the  land  so  mortgaged, 
and  to  pay  any  balance  thereafter  to  the  order  of  Fred  N.  Wil- 
son, Chariton,  Iowa,  who  is  hereby  expressly  constituted  to  re- 
ceive the  same. 

[Signed]     ''Frank  Youtsey, 

''Annie  B.  Youtsey." 

The  mortgages  and  notes  in  question  were  signed  by  the 
plaintiffs  on  January  12, 1918,  and  the  abstract  was  sent  forward 
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for  completion  at  that  time.  There  was  an  existing  mortgage 
upon  the  land ;  but,  before  the  loan  was  consummated,  plaintiflFs 
paid  off  this  mortgage  with  other  money,  and  discharged  the 
lien.  When  the  $2,500  loan  was  advanced,  a  short  time  there- 
after, there  were  no  liens  upon  the  farm ;  and,  in  accordance  with 
the  terms  of  the  signed  order  quoted  above,  the  money  was  paid 
to  Fred  N.  Wilson.  It  appears  that  he  converted  it  to  his  own 
use,  and  thereby  deprived  the  plaintiff  of  the  loan.  The  em- 
bezzlement is  the  provoking  cause  of  this  suit.  Plaintiff  now 
asks  relief,  and  f)rays  that  the  notes  and  mortgage  and  the  lien 
created  thereby  on  the  land  by  the  filing  of  said  mortgage  be 
canceled  and  discharged. 

The  initial  sentence  in  the  argument  of  appellee  is:  **This 
case  is  peculiar,  and  presents  no  question  of  law  and  no  question 
of  fact."  If  this  is  true,  it  is  a  rare  case;  but,  as  appellee  has 
failed  to  sustain  this  proposition,  we  reply,  in  the  language  of 
the  common  law:  ^^Causam  nobis  significes  (that  you  indicate 
to  us  the  reason)." 

There  is  presented  a  mixed  question  of  law  and  fact,  to  wit : 
Whose  agent  was  Wilson?  If  Wilson  was  intrusted  with  the 
$2,500  as  the  agent  of  the  Youtseys,  it  is  clear,  on  principle,  that 
the  plaintiff  has  no  standing  in  court,  and  must  suffer  the  loss 
incident  to  Wilson's  embezzlement.  If,  however,  Wilson  re- 
ceived this  money  as  the  agent  of  the  Van  Evera  Company,  then 
the  latter  must  bear  the  loss,  and  the  plaintiff  is  entitled  to  have 
the  notes  and  mortgage  canceled,  as  without  consideration. 

The  record  discloses  that,  when  the  draft  went  forward  to 
Wilson,  there  were  no  liens  upon  the  land  securing  this  loan; 
and  the  money,  therefore,  under  the  express  terms  of  the  signed 
order  of  plaintiff,  properly  came  into  the  hands  of  Wilson,  who, 
under  the  specific  language  of  said  order,  was  entitled  to  re- 
ceive and  receipt  for  the  proceeds  on  behalf  of  plaintiff. 

At  the  beginning  of  the  negotiations  for  this  loan,  Wilson 
was  apparently  a  common  agent,  and  he  could  legally  act  as  agent 
for  both  parties,  provided  there  was  no  conflict  in  their  interests. 
Plaintiff  recognized  Wilson  as  her  agent,  in  the  application  signed 
by  her  for  the  loan  in  question.  This  would  not,  in  itself,  fix 
the  status  of  Wilson  as  the  agent  of  one  party  only.  Calling 
a  person  an  agent  does  not,  by  the  mere  use  of  the  word,  make 
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such  person  an  agent.  Agency  is  a  contractual  relation,  and  is 
not  created  by  an  act  of  christening.  A  legal  status  does  not 
arise  from  the  use  of  a  name,  but  is  determined  from  all  the 
evidence  in  a  case.  Courts  must  give  effect  to  the  actual  con- 
tract of  parties,  and  will  look  behind  the  mere  words  used,  to 
ascertain  the  facts  and  the  real  intent.  The  facts  in  the  instant 
case  tend  to  show  that  Wilson,  in  receiving  the  money,  was  the 
agent  of  the  plaintiff,  and  was  acting  in  her  behalf. 

Appellant  relies  upon  the  case  of  McLean  v.  Ficke,  94  Iowa 
283,  and  earnestly  argues  that  it  controls  the  case  at  bar.  The 
McLean  case  is  similar  in  several  respects,  but  is  clearly  dis- 
tinguishable in  the  last  analysis.  In  the  McLean  case,  the  agent 
Coleman  had  been  the  agent  of  the  defendant  Ficke,  *and  had 
been  appointed  by  the  latter  as  his  agent,  a  number  of  years  be- 
fore the  transaction  in  suit.  The  loan  had  been  made  through 
Coleman,  as  the  agent  of  the  defendant,  and  the  latter  relied 
upon  the  representations  and  rcommendations  of  Coleman  in 
making  the  loan.  Coleman  was  specifically  authorized  by  the 
lender  Ficke,  *  *  to  close  the  loan  and  to  return  abstract  for  com- 
pletion.'* Coleman  was  also  the  duly  constituted  agent  of  Ficke 
to  pay  off  a  prior  mortgage,  and  the  money  was  sent  to  Coleman 
with  directions  from  Ficke  to  pay  off  the  mortgage.  In  brief, 
the  money  was  sent  by  Ficke  to  the  agent,  Coleman,  not  to 
pay  over  the  draft  or  the  proceeds  thereof  to  the  borrower, 
but  to  discharge  the  lien  of  a  former  mortgage.  In  doing  these 
things,  Coleman  embezzled  the  funds ;  but  he  was  acting  as  the 
agent  of  the  lender,  and  not  for  the  borrower,  and  therefore  he 
converted  to  his  own  use  the  money  of  the  lender,  and  not  that 
of  the  borrower.  It  will  also  be  observed  that,  in  the  McLean 
case,  no  signed  order  or  written  direction  was  given  by  the  bor- 
rower to  the  lender  as  to  the  disposition  of  the  loan. 

The  instant  case  being  ruled  by  the  facts,  we  cannot  escape 
the  conclusion  that  Wilson  was  the  agent  of  the  plaintiff  in  the 
concluding  chapter  of  the  history  of  this  loan  transaction.  This 
was  the  view  of  the  trial  court,  and  with  the  finding  we  are  not 
inclined  to  interfere. 

Wherefore,  the  judgment  and  decree  entered  are — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 
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G.  T.  Hainer,  Appellee,  v.  Harry  Churchill,  Appellant. 

TRIAL:     Instructions — ^Insufficient   Exceptions.     An   exception   to   an 

1  instruction  given  by  the  court,  to  the  effect  that  it  submits  to  the 
jury  an  uncontroverted  fact,  does  not  present  the  proposition  that 
the  instruction  submits  a  fundamentally  erroneous  theory  of  the  ease, 

TBIAIi:    Instructions — ^Exoeption  to  Wrong  Instruction.    An  exception 

2  will  not  be  disregarded  because  it  mistakenly  points  out  the  wrong 
instruction,  when  the  error  is  manifest. 

TRIAL:     Instructions — Exceptions  to  Refusal  to  Instruct,  But  Not  to 

3  Instructions  Qiven.  A  failure  to  except  to  instructions  given  pre- 
cludes a  review  of  exceptions  to  the  refusal  to  give  instructions.  In 
other  words,  one  may  not  allow  the  instructions  given  to  become  the 
law  of  the  case,  and  then  expect  to  be  heard  on  the  proposition  that 
the  court  ought  to  have  presented  the  case  on  a  fundamentally 
different  theory. 

Appeal  from  Carroll  District  Court, — E.  G.  Albert,  Judge. 

September  16,  1919. 

Opinion  on  Rehearing  July  14,  1921. 

Action  at  law  to  recover  damages  for  personal  injury.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals.  For 
former  opinion,  see  173  N.  W.  882. — Affirmed, 

0,  A.  Minnich  and  Lee  cfe  Rohh,  for  appellant. 

T,  J.  Dress,  L,  H,  Salinger,  and  Ralph  Maclean,  for  appellee. 

Stevens,  J. — The  plaintijQf  alleges  that  defendant  owned  and 
used  a  steam  traction  engine,  with  which,  together  with  other 
machinery,  he  was  engaged  in  various  lines  of  work,  including 
the  shelling  of  corn  for  others  desiring  such  service,  and  that, 
in  carrying  on  said  business,  he  employed  the  plaintiff  to  operate 
the  engine  and  assist  in  and  about  the  operation  and  management 
of  said  machinery ;  that,  whUe  so  employed,  and  in  the  line  of  his 
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duty  operating  a  corn  sheller  with  the  power  afforded  by  said 
engine,  he  attempted  to  reach  a  lever  by  which  the  gear-shifting 
apparatus  of  the  machine  was  controlled,  and  in  said  act  the 
glove  upon  his  hand  came  in  contact  with  some  unguarded  cog- 
wheels, with  the  result  that  his  hand  was  drawn  into  the  meshes 
of  the  machinery  and  so  badly  crushed  and  wounded  as  to 
necessitate  its  amputation.  Plaintiff  further  alleged  in  his  pe- 
tition that  *  *  defendant  was  negligent  in  that  he  failed  to  provide 
him  with  a  safe  place  in  which  to  work,  and  in  that  he  failed 
to  furnish  safe  machinery  with  which  to  work,  and  in  operating 
said  machinery  without  having  the  correct  shifting  apparatus 
and  cogwheels  guarded,"  and  that  by  reason  thereof  plaintiff 
was  injured,  as  above  stated. 

In  answer,  the  defendant  admits  that,  at  the  time  mentioned, 
he  was  the  owner  of  the  engine  and  machinery  described  in  the 
petition;  that  plaintiff  was  employed  by  him  in  that  business; 
and  that,  while  plaintiff  was  engaged  in  said  work,  his  hand  was 
crushed  between  certain  unguarded  cogwheels  of  the  machine. 
Further  answering,  defendant  says  that,  when  he  employed  the 
plaintiff,  the  cogwheels  were  properly  covered  and  guarded,  and 
it  was  part  of  plaintiff's  duty  to  see  that  the  guards  and  covers 
were  kept  in  place ;  that,  in  neglect  of  said  duty,  plaintiff  him- 
self removed  such  protection,  before  said  accident,  and  had 
failed  to  replace  it,  thereby  exposing  himself  to  said  injury; 
that  plaintiff  was  experienced  and  skilled  in  the  care  and  man- 
agement of  such  machinery,  and,  with  knowledge  of  the  alleged 
neglect,  a^umed  the  risk  therefrom.  Defendant  also  denies  all 
negligence  on  his  part. 

The  facts  admitted,  or  in  support  of  which  there  is  evidence, 
are  substantially  as  follows :  The  defendant  owned,  and  operated 
by  steam  power,  machinery  for  the  purpose  of  doing  various 
kinds  of  work,  including  grading  of  streets,  threshing  grain, 
and  shelling  corn.  The  machinery  was  portable,  moving  by  its 
own  power  from  place  to  place,  as  was  needed  to  accommodate 
the  defendant's  patrons,  and  the  plaintiff  was  employed  by  him 
to  operate  the  engine  and  assist  in  and  about  the  work  performed. 
How  many  were  required  to  prosecute  the  business  and  work  thus 
done  is  not  stated;  but  evidently,  when  in  operation,  it  re- 
quired the  services  of  several  persons,  to  operate  the  machinery 
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and  care  for  the  shelled  grain.  On  the  day  of  the  accident,  the 
machinery  had  been  taken  to  the  farm  of  one  Augustine,  where 
it  was  employed  in  shelling  com.  It  is  conceded  that  certain 
cogwheels  near  the  gear-shifting  lever  were  then  exposed  and 
unguarded,  although  defendant  claims  that  it  had  formerly 
been  duly  protected,  and  that  the  guard  had  been  removed 
without  his  knowledge.  In  the  progress  of  the  work,  a  wagon,  into 
which  the  shelled  com  was  being  spouted,  becoming  filled,  it 
was  necessary  to  suspend  the  operation  of  the  machine  long 
enough  to  permit  the  substitution  of  another  wagon,  and  plaintiff 
reached  his  hand  toward  the  lever  which  controlled  the  shift. 
In  so  doing,  his  foot  slipped,  causing  his  arm  to  sway,  bringing 
his  hand  into  contact  with  the  unguarded  cogs,  inflicting  upon 
him  a  severe  injury. 

Although  other  grounds  are  assigned  for  reversal,  the  prin- 
cipal contention  of  counsel  for  appellant  is,  and  has  at  all  times 
been,  that  the  court  submitted  the  issues  to  the  jury  upon  the 
erroneous  theory  that  the  outfit  of  machinery  owned  and  oper- 
ated by  the  defendants  at  the  time  plaintiff  was  injured  was  an 
** establishment  where  machinery  is  used,"  within  the  meaning 
of  Section  4999-a2,  Code  Supplement,  1913;  and  in  our  former 
opinion  we  so  held,  and  upon  this  ground  reversed  the  judgment 
of  the  court  below.  A  rehearing  was  granted,  and  the  case  is 
again  before  us  for  decision. 

Appellee  contends  that  the  theory  adopted  by  the  trial  court 
was  that  not  Section  4999-a2,  but  Section  4999-a3,  was  controlling. 
They  assert  that  the  case  was  submitted  under  Section  4999-a3. 
The  point  is  further  made  by  counsel  for  appellee,  upon  original 
submission,  in  their  petition  for  rehearing,  and  in  their  further 
argument  upon  rehearing,  that  the  exceptions  argued  by  counsel 
for  appellant  are  not  properly  before  the  court  for  review.  All 
of  the  exceptions  argued  relate  to  alleged  errors  of  the  court  in 
the  instructions  given  and  the  instructions  requested  and  refused. 
Six  instructions  were  requested  by  appellant,  exceptions  being 
preserved,  however,  only  to  those  numbered  2,  4,  and  6.  These 
instructions  are  as  follows : 

**  Instruction  No.  2.  If  you  find  from  the  evidence  that  the 
plaintiff  himself  removed  the  cover  from  the  gears  in  which  his 
accident  occurred,  and  left  the  same  off,  or  if  the  plaintiff  was 
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responsible  for  the  uncovered  condition  of  said  gears  at  the 
time  of  his  accident,  his  own  negligence  contributed  to  his  in- 
jury, and,  in  that  case,  your  verdict  should  be  for  the  defendant." 

'*  Instruction  No.  4.  You  are  instructed  that  an  employee 
has  no  right  to  deliberately  or  wantonly  place  himself  in  a  place 
of  danger,  and  that  if,  knowing  or  being  in  a  position  where  he 
should  have  known  the  dangerous  and  uncovered  condition  of 
the  gears  in  which  his  accident  occurred,  he,  without  necessity 
therefor,  placed  his  hand  in  such  position  that  it  was  in  danger 
of  being  drawn  into  the  said  gear  and  crushed,  he  was  guilty  of 
contributory  negligence,  and,  in  that  case,  your  verdict  should 
be  for  the  defendant." 

**  Instruction  No.  6.  You  are  instructed  that  the  com  sheller 
in  which  the  accident  to  the  plaintiff  complained  of  occurred, 
was  not,  at  the  time  of  the  accident,  a  manufacturing  or  other 
establishment  where  machinery  is  used,  and  that  the  statutory 
requirement  requiring  the  owner  of  such  an  establishment  to 
guard  such  machinery  and  the  cogs,  gearings,  etc.,  therein  does 
not  apply  in  this  case.  You  are  further  instructed  that,  if  the 
gearing  in  which  the  accident  occurred  was  uncovered  without 
the  knowledge  of  the  defendant,  he  is  not  responsible  for  such 
condition,  and,  in  such  case,  your  verdict  should  be  for  the  de- 
fendant." 

The  instructions  given  upon  the  court's  own  motion,  declar- 
ing the  law  of  the  case,  are  as  follows: 

'*3.  If  you  find  that  the  plaintiff  did  not  know  that  the 
cogwheels  in  controversy  were  unguarded,  or  by  the  exercise  of 
reasonable  diligence  could  not  have  discovered  that  they  were 
unguarded,  then  plaintiff  is  entitled  to  recover  herein. 

*  *  3-a.  If  you  find  that  the  defendant  employed  the  plain- 
tiff to  run  said  com  sheller,  and  turned  the  outfit  over  to  him, 
and,  at  the  time  he  turned  it  over  to  him,  the  cogwheels  in  con- 
troversy were  duly  guarded,  and  that,  subsequent  thereto  and 
before  the  time  of  the  accident,  the  plaintiff  himself  removed  said 
guard,  without  the  consent  or  knowledge  of  the  defendant,  and 
said  com  sheller  was  in  such  condition  at  the  time  of  the  accident, 
and  at  such  time  the  defendant  still  did  not  know  that  the  guard 
had  been  removed,  and  that  plaintiff  was  injured  by  reason  of 
the  want  of  said  guard,  then  plaintiff  cannot  recover  herein. 


.\ 
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'*4.  If  the  plaintiJBE  knew  that  said  machinery  was  un- 
guarded from  some  other  cause  than  his  own  acts,  and  he  after- 
wards continued  to  use  said  machine  in  said  condition,  and  the 
defendant  did  not  know  that  said  machine  was  unguarded,  and 
by  the  exercise  of  reasonable  diligence,  acting  as  a  prudent  and 
cautious  man  under  like  circumstances,  would  not  have  discov- 
ered its  unguarded  condition,  then  plaintiff  assumed  the  risk 
of  injury  from  such  unguarded  machine,  ^nd  he  cannot  re- 
cover herein.      •  , 

*'5.  If  the  plaintiff  may  have  had  knowledge,  when 
the  employer  had  knowledge  of  such  defects,  and  you  further 
find  that  it  was  agreed  that  it  was  part  of  the  duties  of  the 
plaintiff  to  make  repairs  or  remedy  the  defects,  the  plaintiff 
will  not  be  held  to  waive  the  negligence  of  the  defendant,  if  . 
any,  unless  the  danger  from  said  unguarded  wheels  be  so  immi- 
nent and  to  such  an  extent  that  a  reasonably  prudent  person 
would  not  have  continued  in  the  prosecution  of  the  work,  and 
under  such  circumstances,  the  plaintiff  is  not  held  to  have 
assumed  the  risk  of  being  injured  by  such  defective  machinery. 
If,  however,  under  these  circumstances,  the  defendant  did  not 
know  of  the  unguarded  condition  of  said  machinery,  or  by  the 
exercise  of  reasonable  diligence,  acting  as  a  prudent  and  cau- 
tious man  under  like  circumstances,  the  plaintiff  would  assume 
the  risk,  and  if  injured  thereby  he  could  not  recover  herein." 

First,  with  reference  to  the  instructions  given:  The  in- 
structions leave  much  to  implication.  For  instance,  nowhere  in 
the  entire  charge  is  the  duty  of  the  defendant  with  reference 
to  guarding  the  machinery  affirmatively  stated;  and  the  only 
instruction,  except  Paragraph  8,  which  states  the  measure  of 
plaintiff's  recovery,  containing  an  affirmative  statement  of  the 
propositions  upon  which  plaintiff's  right  of  recovery  is  based, 
is  the  one  numbered  3.  It  will  be  noted  that  in  this  instruction 
the  court  advised  the  jury  that,  if  the  plaintiff  did  not  know, 
or  by  the  exercise  of  reasonable  diligence  could  not  have  dis- 
covered, that  the  cogwheels  were  unguarded,  then  plaintiff  would 
be  entitled  to  recover.  The  remaining  instructions  quoted  above, 
although  in  negative  form,  to  some  extent  repeat  and  amplify 
the  proposition  stated  in  Instruction  3. 

The  exceptions  taken  to  the  instructions  given,  and  to  the 
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refusal  to  give  those  requested,  are  incorporated  in  the  defend- 
ant's motion  for  a  new  trial.    The  exceptions  to  Instructions  3 

and  3-a  assert  that  they  should  not  have  been 
'  tions^'  iMuffl.^  given,  for  the  reason  that  the  uncontroverted 
dent  exceptions,  ^^j^g^ce  showcd  that,  at  the  time  defendant  em- 
ployed plaintiff  to  operate  the  corn  sheller,  the  cogs  were  duly 
guarded,  and  that  the  defendant  did  not  know  that  the  guard 
had  been  removed^  Clearly,  these  exceptions  do  not  challenge 
the  correctness  of  the  legal  propositions  stated  by  the  court,  and 
are  based  solely  upon  their  asserted  inapplicability  to  the  un- 
disputed evidence. 

Before  proceeding  further,  it  may  be  well  to  refer  to  Chap- 
ter 24,  Acts  of  the  Thirty-seventh  General  Assembly,  which  pro- 
vides: 

**  Either  party  may  take  and  file  exceptions  to  the  instruc- 
tions of  the  court  or  any  part  of  the  instructions  given  or  to  the 
refusal  to  give  any  instructions  as  requested  within  five  days 
after  the  verdict  in  the  cause  is  filed  or  within  such  further 
time  as  the  court  may  allow  and  may  include  the  same  or  any 
part  thereof  in  a  motion  for  a  new  trial,  but  all  such  exceptions 
shall  specify  the  part  of  the  instructions  as  excepted  to,  or  of  the 
instructions  asked  and  refused  and  objected  to,  and  the  grounds 
of  such  objections." 

We  construed  this  enactment  in  Anthony  v.  O'Brien,  188 
Iowa  802,  and  held  that: 

*  *  A  party  may  not  rely  on  a  mere  refusal  to  give  an  instruc- 
tion, but  must  specify  the  grounds  on  which  he  predicates  error 
in  such  refusal.  There  is  quite  as  much  reason  for  requiring 
this  as  in  exacting  specific  objection  to  the  instructions,  and 
both  are  calculated  to  facilitate  corrections  of  error  in  the  nisi 
pritis  court,  and  thereby  avoid  the  expense  and  delay  of  appel- 
late reviews,  as  far  as  possible.'* 

By  a  manifest  clerical  error,  the  exceptions  taken  to  the 
refusal  of  the  court  to  give  requested  Instruction  No.  6  refer 
to  Instruction  No.  5.    This  patent  error  must  be  disregarded,  as 

2  Trial-  instruc-     ^^  ^^  impossible  that  the  court  or  counsel  could 
tions:  exception    have   bccu   misled   thereby.     The   specific   lan- 

to  wrong   m-  *^  ^ 

struction.  guagc  of  thc  cxccption  clearly  refers  to  the  sub- 

ject-matter of  requested  Instruction  No.  6.    Following  our  con- 
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struction  of  Chapter  24,  Acts  of  the  Thirty-seventh  General 
Assembly,  in  Anthony  v,  O'Brien,  supra,  the  conclusion  is  in- 
'  evitable  that  Instructions  No.  3  and  No.  3-a,  in  so  far  as  they 
purport  to  state  the  law  applicable  to  the  facts,  must  be  treated 
as  the  law  of  the  case.  Furthermore,  it  is  the  duty  of  the  court, 
without  being  unduly  or  unnecessarily  technical  in  the  applica- 
tion thereof,  to  regard  only  such  exceptions  as  are  specific  in 
their  reference  to  the  instructions  given  and  to  the  refusal  to 
give  requested  instructions.  In  so  far  as  the  instructions  given 
are  not  challenged  by  appropriate  exceptions,  they  also  must  be 
treated  as  the  law  of  the  case.  This  is  in  harmony  with  the  pro- 
visions of  Chapter  24,  Acts  of  the  Thirty-seventh  General  As- 
sembly, and  with  our  prior  decisions.  It  is  not  the  policy  of  the 
court,  however,  to  adopt  a  narrow  or  technical  construction  of 
exceptions,  but  to  be  as  liberal  in  the  interpretation  and  applica- 
tion thereof  as  the  established  procedure  will  fairly  permit. 

Exceptions  urged  to  Instructions  No.  5  and  No.  6  are  in- 
suflBciently  specific  to  justify  review.  They  are  very  general, 
and  do  not  specifically  point  out  in  what  particular  the  instruc- 
tions are  misleading,  contradictory,  and  not  a  correct  statement 
of  the  law,  or  in  what  manner  they  imduly  minimize  the  effect 
of  certain  testimony  relating  to  oral  statements  of  the  plaintiff 
or  other  witnesses.  It  is  necessary,  in  the  further  discussion  of 
the  propositions  argued  by  counsel,  that  we  set  out  Sections 
4999-a2  and  4999-a3,  which  are  as  follows : 

**Sec.  4999-a2.  It  shall  be  the  duty  of  the  owner,  agent, 
superintendent  or  other  person  having  charge  of  any  manufac- 
turing or  other  establishment  where  machinery  is  used,  to  fur- 
nish and  supply  or  cause  to  be  furnished  and  supplied  therein, 
belt  shifters  or  other  safe  mechanical  contrivances  for  the  pur- 
pose of  throwing  belts  on  and  off  pulleys,  and,  wherever  possi- 
ble, machinery  therein  shall  be  provided  with  loose  pulleys;  all 
saws,  planers,  cogs,  gearing,  belting,  shafting,  set  screws  and 
machinery  of  every  description  therein  shall  be  properly 
guarded.  No  person  under  sixteen  years  of  age,  and  no  female 
under  eighteen  years  of  age  shall  be  permitted  or  directed  to 
clean  machinery  while  in  motion.  Children  under  sixteen  years 
of  age  shall  not  be  permitted  to  operate  or  assist  in  operating 
dangerous  machinery  of  any  kind. 
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**Sec.  4999-a3.  That  in  all  cases  where  the  property,  works, 
machinery  or  appliances  of  an  employer  are  defective  or  out  of 
repair,  and  where  it  is  the  duty  of  the  employer  from  the  charac- 
ter of  the  place,  work,  machinery  or  appliances  to  furnish  rea- 
sonably safe  machinery,  appliances  or  place  to  work,  the  em- 
ployee shall  not  be  deemed  to  have  assumed  the  risk,  by  continu- 
ing in  the  prosecutoin  of  the  work,  growing  out  of  any  defect 
as  aforesaid,  of  which  the  employee  may  have  had  knowledge 
when  the  employer  had  knowledge  of  such  defect,  except  when  in 
the  usual  and  ordinary  course  of  his  employment  it  is  the  duty 
of  such  employee  to  make  the  repairs,  or  remedy  the  defects. 
Nor  shall  the  employee  under  such  conditions  be  deemed  to  have 
waived  the  negligence,  if  any,  unless  the  danger  be  imminent 
and  to  such  extent  that  a  reasonably  prudent  person  would  not 
have  continued  in  the  prosecution  of  the  work;  but  this  statute 
shall  not  be  construed  so  as  to  include  such  risks  as  are  incident 
to  the  employment;  and  no  contract  which  restricts  liability 
hereunder  shall  be  legal  or  binding.'' 

Neither  of  these  sections  of  the  statute  is  referred  to  in  the 
instructions  given,  nor  did  the  court  aflBrmatively  tell  the  jury 
that  it  was  the  duty  of  the  defendant  to  guard  the  machinery. 
If  this  duty  is  declared  by  the  instructions,  it  is  by  implication 
only.  Counsel  for  appellant,  however,  contend  that  requested 
Instruction  No.  6  specifically  asked  the  court  to  instruct  the 
jury  that  Section  4999-a2,  requiring  the  owner  of  an  establish- 
ment in  which  machinery  is  used  to  guard  all  gearing,  etc.,  has 
no  application  to  the  facts  of  this  case ;  and  that  the  refusal  to 
give  it  was  error. 

We  deem  the?  exceptions  taken  to  the  refusal  of  the  court 

to  give  this  instruction  sufficient  to  call  for  review.     But,  as 

already  stated,  the  exceptions  to  Instruction  3  do  not  challenge 

3.  Trial:  mstruc-     ^^^  Correctness  as  a  statement  of  the  law.     We 

tioM'tT recusal    ^^^^»   ^^   Delmonica  Hotel   Co.   v.   Smith,   112 

to  instruct,  but     jo^a  659,  that,  where  the  appellant  had  failed 

not  to  instruc-  '  '  ■*■  -^ 

tiona  given.  to  cxccpt  to  iustructious  givcu,  he  could  not  be 

heard  to  say  that  the  court  erred  in  refusing  to  give  instructions 
asked  by  him  in  conflict  therewith.  The  sole  hypothesis  upon 
which  the  argument  of  counsel  for  appellant,  asserting  that  the 
refusal  of  the  court  to  give  Instruction  No.  6  is  prejudicially 


July,  1921  ]  Hainer  v.  Churchill.  '    1133 

erroneous,  proceeds,  is  that  it  is  inconsistent  with  Instruction  3, 
and  presents  a  wholly  different  theory  of  the  law  from  that  set 
forth  therein.  But,  waiving  our  holding  in  Delmonica  Hotel 
Co,  V.  Smith,  supra,  for  the  present,  and  conceding,  by  way  of 
argument, — without,  however,  expressing  an  opinion  thereon, — 
that  the  facts  of  this  case  do  not  bring  it  within  the  terms  and 
provisions  of  Section  4999-a2,  should  the  refusal  of  the  court  to 
give  the  requested  Instruction  No.  6  be  held  ground  for  re- 
versal? The  duty  of  the  defendant  to  appropriately  guard 
dangerous  machinery  does  not  rest  alone  upon  the  provisions  of 
the  so-called  V factory  act,"  ^vhich  is  limited  in  its  scope  and 
purpose.  After  reaching  the  conclusion  announced  in  our 
former  opinion,  we  said : 

**We  come  to  this  conclusion  the  more  readily  from  the  fact 
that  the  next  section  of  the  statute,  Code  Supplement,  4999-a3, 
together  with  the  appropriate  principles  of  the  common  law  of 
negligence,  seems  to  afford  him  [plaintiff]  ample  remedy,  if  his 
injury  is  attributable  to  the  negligence  of  the  defendant. ' ' 

Manifestly,  Instruction  No.  5  was  based  upon  the  provisions 
of  Section  4999-a3.  The  petition  was  not  assailed  by  motion  or 
demurrer,  and  the  allegations  thereof,  in  the  absence  of  attack, 
were  sufficient  to  charge  the  defendant  with  negligence  in  failing 
to  furnish  plaintiff  safe  machinery  with  which  to  work,  together 
with  a  safe  place  to  work,  and  that  he  was  negligent  in  causing 
said  corn  sheller  to  be  operated  without  guarding  dangerous 
parts  thereof.  The  requested  instruction  is  not  in  conflict  with 
any  affirmative  statement  of  the  law,  as  set  forth  in  the  charge 
of  the  court.  The  instructions  given  are  as  consistent  with  the 
provisions  of  Section  4999-a3  as  with  the  provisions-  of  the  so- 
called  * 'factory  act." 

May  we,  in  view  of  our  holding  in  Delmonica  Hotel  Co.  v. 
Smith,  supra,  or  upon  any  logical  theory,  treat  the  instructions 
given  as  the  law  of  the  case,  thereby  giving  full  effect  thereto, 
and  at  the  same  time  reverse,  upon  the  ground  that  a  requested 
instruction  in  conflict  therewith  was  refused,  to  which  refusal 
appropriate  exceptions  were  taken  and  preserved?  In  other 
words,  may  the  defeated  party  treat  the  court's  instructions  as 
the  law  of  the  case,  and  at  the  same  time  assert  that  the  court 
should  have  submitted  the  case  upon  a  diametrically  opposite 
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theory  of  the  law  ?  Or  does  the  taking  of  appropriate  exceptions 
to  the  refusal  of  the  court  to  give  the  inconsistent  requested  in- 
struction preserve  the  right  of  review,  without  more?  Counsel 
for  appellant  contend  that  it  does,  and  seek  to  distinguish  the 
Smith  case  from  the  case  at  bar  on  the  record.  They  cannot  be 
so  distinguished.  The  distinction,  i^  any  exists,  is  fundamental. 
The  holding  of  this  case  is  controlling,  and  its  effect  can  be 
avoided  only  by  its  disapproval.  We«  are  not  inclined  to  over- 
rule it. 

In  view  of  this  conclusion,  it  is  unnecessary  for  us  to  de- 
termine whether  this  section  is  applicable  or  controlling  in  this 
case.  We  are  of  the  opinion,  and  hold,  that  no  reversible  error 
is  shown,  and  the  judgment  of  the  court  below  must  be  and  is — 
Affirmed. 

Evans,  C.  J.,  Weaver,  Arthur,  and  Faville,  JJ.,  concur. 


In  re  Estate  op  George  Spoo. 

Susanna   Spoo,   Administratrix,   Appellee,   v.   Chicago,  Rock 
Island  &  Pacipic  Railway  Company,  Appellant. 

EXECUTOBS  AND  ADMIKISTBATOBS:  Power  to  Order  Dismissal 
of  Foreign  Suit.  A  probate  court  has  power  to  direct  its  own  ad- 
ministrator to  dismiss  an  action  instituted  by  the  administrator  in 
the  courts  of  a  foreign  state  against  a  defendant  who  is  subject  to 
personal  service  in  this  state  for  personal  injury  inflicted  in  this 
state  on  the  deceased,  even  though  said  action  is  authorized  by  the 
Federal  Employer's  Liability  Act  to  be  brought  in  the  courts  of  said 
foreign  state.     (37  G.  A.,  Ch.  293.) 

Appeal  from  Emm^t  District  Court. — Nels  J.  Lee,  Judge. 

July  14,  1921. 

Proceedings  in  probate.    The  facts  fully  appear  in  the  evi- 
dence.— Reversed. 

J.  G.  Oamble,  Ralph  L.  Read,  and  C.  W.  Crim,  for  appellant. 

Davis,  Michel  d-  Morse  and  William  8.  Johnston,  for  ap- 
pellee. 
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Stevens,  J. — I.  The  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  a  corporation  owning  and  operating  a  line  of 
railway  through  the  states  of  Iowa  and  Minnesota,  on  the  10th 
day  of  July,  1920,  filed  an  application  in  the  oflBce  of  the  clerk 
of  the  district  court  of  Emmet  County,  Iowa,  in  probate,  ask- 
ing that  Susanna  Spoo,  administratrbc  of  the  estate  of  George 
Spoo,  deceased,  be  directed  to  dismiss  an  action  commenced  by 
her  as  administratrix  in  the  district  court  of  Douglass  County, 
Minnesota,  for  damages  under  the  Federal  Employers'  Liability 
Act  for  the  death  of  George  Spoo,  her  husband,  which  resulted 
from  injuries  received  at  Estherville,  Iowa,  while  employed  by 
the  said  railway  company  in  interstate  commerce.  George  Spoo 
died  on  or  about  April  20,  1920,  and  his  wife  was  appointed 
administratrix  of  his  estate  on  or  about  May  27,  1920.  The 
application  of  the  said  railway  company  for  an  order  directing 
the  administratrix  to  dismiss  said  action  is  based  upon  the  pro- 
visions of  Chapter  293,  Acts  of  the  Thirty-seventh  General  As- 
sembly, which  is  as  follows : 

**  Section  1.  It  shall  be  unlawful  for  any  person,  with  the 
intent,  or  for  the  purpose  of  instituting  a  suit  thereon  outside  of 
this  state,  to  seek  or  solicit  the  business  of  collecting  any  claim 
for  damages  for  personal  injuries  sustained  within  this  state 
or  for  death  resulting  therefrom;  or  in  any  way  to  promote  the 
prosecution  of  a  suit  brought  outside  of  this  state  for  such  dam- 
ages, or  to  do  any  act  or  thing  in  furtherance  thereof,  in  cases 
where  such  right  of  action  rests  in  a  resident  of  this  state,  or 
his  legal  representative,  and  is  against  a  person,  copartnership 
or  corporation  subject  to  personal  service  within  this  state." 

Said  application  is  also  upon  the  further  ground  that  the 
litigation  is  vexatious,  in  that  it  will  require  the  said  company 
to  try  the  case  outside  of  the  state  where  the  injuries  were  re- 
ceived and  where  its  witnesses  reside,  and  will  necessarily  involve 
much  greater  expense  than  if  tried  in  this  state,  and  will  other- 
wise deprive  it  of  a  fair  trial.  The  application,  which  asked 
the  court  to  direct  the  administratrix  to  dismiss  the  action  com- 
menced in  Douglass  County,  Minnesota,  and,  if  necessary  to 
carry  out  said  order,  that  she  be  removed,  was  verified,  and  re- 
cites that  Davis,  Michel  &  Morse,  her  attorneys,  reside  in  Min- 
neapolis, and  alleges,  upon  information  and  belief,  that  said 
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attorneys  are  engaged  in  what  is  commonly  known  as  the  busi- 
ness of  ** ambulance  chasing,"  and  that  the  administratrix  was 
solicited  to  employ  them  and  to  prosecute  said  action  in  the 
state  of  Minnesota.  The  resistance  offered  by  appellee  was  her 
aflSdavit,  which  bears  evidence  of  having  been  carefully  drawn. 
This  aflSdavit  recites  that  she  was  advised  by  friends  to  employ 
the  firm  of  Davis,  Michel  &  Morse,  and  that,  after  employing 
them,  she  requested  that  the  suit  be  brought  in  the  state  of 
Minnesota,  and  still  desires  it  be  prosecuted  in  said  state.  No 
direct  evidence  was  introduced  to  sustain  the  allegations  of  the 
application  of  the  railway  company,  made  upon  information  and 
belief,  nor  does  the  aflSdavit  of  Susanna  Spoo  contain  a  direct 
denial  thereof. 

The  contention  of  counsel  for  appellee  is  that  the  proof 
wholly  fails  to  show  that  the  action  was  commenced,  or  is  being 
prosecuted,  in  violation  of  Chapter  293,  Acts  of  the  Thirty- 
seventh  General  Assembly;  and  that,  under  the  specific  pro- 
visions of  the  Federal  Employers'  Liability  Act,  the  Minnesota 
court  has  jurisdiction  of  the  action  in  Douglass  County;  and 
that  the  district  court  of  Emjnet  County,  Iowa,  is  wholly  with- 
out jurisdiction  or  authority  to  require  the  dismissal  thereof,  or 
to  control  or  direct  the  administratrix  in  the  premises. 

It  is  assumed  apparently  by  the  attorneys  upon  both  sides 
that  the  district  court  of  Emmet  County,  sitting  in  probate, 
has  such  jurisdiction  and  authority  over  the  acts  of  the  ad- 
ministratrix as  to  enable  it  to  require  her  to  dismiss  the  Minne- 
sota suit,  if  prosecuted  in  violation  of  Chapter  293,  Acts  of  the 
Thirty-seventh  General  Assembly,  unless  the  provisions  of  the 
Federal  Employers'  Liability  Act  are  exclusive,  and  operate  to 
restrict  the  jurisdiction  of  the  probate  court  to  control  or  direct 
the  acts  of  said  administratrix. 

This  court  construed  Chapter  293,  Acts  of  the  Thirty- 
seventh  General  Assembly,  in  Wabash  R.  Co.  v.  Peterson,  187 
Iowa  1331.    In  that  case,  we  said: 

*'It  is  true  that  soliciting  only  is  made  punishable,  and  true 
there  is  no  evidence  of  solicitation.  But  does  it  follow  that  the 
act  condemns  nothing  but  the  solicitation?  So  to  hold  is  to 
overlook  that  the  unsolicited  suit  works  precisely  the  same  hard- 
ship that  it  does  when  solicited.     We  conclude  that  there  is 
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power  and  right  to  restrain  such  suit  as  the  one  at  bar,  because, 
whatever  was  actually  intended,  such  suit  is  an  evasion  of  the 
public  policy  of  this  state.  Case  law  dealing  with  such  injunc- 
tions has  been  greatly  concerned  with  whether  the  bringing  of 
certain  suits  was  violative  of  public  policy.  We  are  relieved 
from  that  investigation  because  the  legislature  is  the  supreme 
interpreter  of  what  is  sound  public  policy,  and  the  bringing  of 
such  suits  as  the  one  before  us  has  been  authoritatively  declared 
to  be  contrary  to  public  policy  of  this  state.  And  the  act  has 
cleared  up  the  difficulty  that  has  at  times  been  found  where  the 
complainant  was  a  corporation.  For  the  statute  expressly  places 
corporations  who  may  be  served  with  notice  in  Iowa  in  the 
class  against  whom  such  suits  as  this  may  not  be  maintained." 

Proof  of  solicitation  is  not  necessary.  The  facts  of  this  case 
bring  it  squarely  within  our  holding  in  the  Peterson  case,  and 
the  decision  therein  is  controlling  here.  The  commencement 
and  prosecution  of  this  action  by  the  administratrix  outside  of 
the  state  of  Iowa  violated  Chapter  293,  as  construed  in  the  above 
case;  and,  unless  deprived  of  jurisdiction  by  the  operative  ef- 
fect of  the  Federal  statute,  it  was  as  much  the  duty  of  the  dis- 
trict court,  sitting  in  probate,  to  exercise  its  authority  to  con- 
trol and  direct  the  acts  of  the  administratrix,  in  harmony  with 
the  statute  and  the  rule  announced  in  the  Peterson  case,  as  it 
would  have  been  the  duty  of  the  court  to  restrain  the  prosecu- 
tion of  such  action,  had  an  action  been  commenced  in  equity  for 
that  purpose. 

II.  The  Federal  Employers'  Liability  Act,  as  amended, 
provides : 

^*  Under  this  act  an  action  may  be  brought  in  a  circuit  court 
of  the  United  States,  in  the  district  of  the  residence  of  the  de- 
fendant, or  in  which  the  cause  of  action  arose,  or  in  which  the 
defendant  shall  be  doing  business  at  the  time  of  commencing 
such  action.  The  jurisdiction  of  the  courts  of  the  United  States 
under  this  act  shall  be  concurrent  with  that  of  the  courts  of  the 
several  states,  and  no  case  arising  under  this  act  and  brought  in 
any  state  court  of  competent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States. ' '  U.S.  Comp.  Stat.,  1916,  Sec- 
tion 8662. 

It  further  requires  that  actions  brought  thereunder  for 
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damages  on  account  of  the  death  of  an  employee  must  be  prose- 
cuted in  the  name  of  his  personal  representative.  The  Federal 
statute,  however,  makes  no  provision  for  the  appointment  of  an 
administrator.  This  is  left  to  the  state  court  having  jurisdic- 
tion of  the  appointment  of  administrators  and  of  the  administra- 
tion of  estates.  We  find  nothing  in  the  provisions  of  the  act  of 
Congress  in  any  way  limiting,  restricting,  or  interfering  with 
the  jurisdiction  or  power  of  the  state  court  having  jurisdiction 
of  the  administration  of  estates  to  exercise  its  usual  authority 
and  control  over  the  acts  and  doings  of  administrators.  They 
are  ofl&cers  of  the  court,  and  exercise  their  duties  under  its 
direction. 

The  administratrix  resides  at  Estherville,  Emmet  County, 
this  state,  through  which  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  operates  its  line  of  railway.  Both  the  state 
and  Federal  courts  in  Iowa  were  open  to  the  administratrix  of 
the  estate  of  George  Spoo.  Had  she  commenced  an  action 
therein,  she  would  have  been  ^thin  the  jurisdiction  of  the  pro- 
bate court  of  Emmet  County,  and  subject  to  its  legitimiate  con- 
trol at  all  stages  of  the  proceedings.  We  are  of  the  opinion  that 
Congress  did  not  intend,  by  conferring  concurrent  jurisdiction 
upon  the  state  courts,  to  interfere  with  the  usual  jurisdiction 
and  authority  of  the  probate  court  having  jurisdiction  over  the 
administrator  and  estate  of  a  deceased  employee  of  the  railway 
company  engaged  in  interstate  commerce,  to  control  the  acts  of 
his  personal  representative.  The  provision  of  the  statute  requir- 
ing actions  to  recover  damages  for  the  death  of  an  employee 
in  the  name  of  the  personal  representative  is  a  recognition  of 
the  authority  and  jurisdiction  of  the  state  court.  Manifestly, 
Congress  did  not  intend  to  hinder  or  in  any  way  interfere  with 
probate  courts  in  the  proper  administration  of  the  estate  of  a 
deceased  employee  of  an  interstate  railway,  or  to  limit  its  au- 
thority over  its  oflBcers. 

We  have  found  no  decision  of  the  Supreme  Court  of  the 
United  States  in  which  the  question  under  consideration  is  dis- 
cussed, and  the  only  decision  of  a  state  court  of  which  we  have 
knowledge  is  that  of  Reed's  Admr.  v.  Illinois  C,  R.  Co.,  182  Ky. 
455  (206  S.  W.  794),  a  decision  of  the  Kentucky  Court  of  Ap- 
peals. 
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In  that  case)  the  court  held  that  the  Federal  statute  im- 
posed no  limitation  upon  the  jurisdiction  or  authority  of  the 
state  court.  It  is  true  that  the  Supreme  Court,  in  Mondou  v. 
New  York,  N,  H.  &  H.  B.  Co,,  223  U.  S.  1  (56  L.  Ed.  327),  held 
that  a  state  court  could  not  refuse  to  take  its  jurisdiction  of  an 
action  brought,  therein  for  damages  under  the  Federal  Employ- 
ers' Liability  Act;  but  the  Supreme  Court  has  always  recog- 
nized that  the  sovereignties  are  distinct,  and  that  neither  can 
interfere  with  the  proper  jurisdiction  of  the  other.  The  courts 
of  this  state  have  never  refused  to  take  jurisdiction  of  actions 
prosecuted  under  the  Federal  act,  and  we  do  not  believe  Con- 
gress intended  to  in  any  way  interfere  with  or  impair  the  juris- 
diction of  the  state  court,  or  to  hinder  the  probate  court  in  the 
exercise  of  its  jurisdiction  over  administrators  and  the  adminis- 
tration of  estates.  None  of  the  Federal  cases  cited  by  the  ap- 
pellee are  decisive. 

It  is,  therefore,  our  conclusion  that  the  court  below  erred 
in  overruling  the  application  of  appellant  for  an  order  directing 
Susanna  ^poo,  administratrix,  to  dismiss  the  action  commenced 
and  pending  in  Douglass  County,  Minnesota,  and  its  judgment 
is  reversed  and  the  cause  remanded  for  such  orders  and  direc- 
tions to  the  administratrix  as  may  be  necessary  to  secure  a  dis- 
missal and  withdrawal  of  the  prosecution  of  the  cause  in  the 
state  of  Minnesota. — Reversed  and  remanded, 

Evans,  C.  J.,  Arthur  and  Faville,  J  J.,  concur. 


Ross  E.  Meader  et  al..  Appellants,  v.  Incorporated  Town  of 

Sibley  et  al.,  Appellees. 

^  MUKIOIPAL  OOBPORATIOKS:  Public  Improvements — ^Adoption  of 
Resolution  of  Necessity.  A  resolution  of  necessity  may  be  adopted 
contemporaneously  with  and  as  a  part  of  a  general  resolution  pro- 
viding for  the  construction  of  the  improvement. 

Appeal  from  Osceola  District  Cowrt, — William  Hutchinson, 

Judge. 

July  14,  1921. 


1140  Header  v.  Incorporated  Town  op  Sibley.  [191  Iowa 

Action  to  declare  certain  proceedings  of  the  council  of  the 
incorporated  town  of  Sibley,  Iowa,  to  be  null  and  void,  and  to 
declare  a  contract  for  construction  of  certain  paving  to  be  void, 
and  seeking  to  enjoin  the  defendants  from  acting  under  said 
alleged  invalid  proceedings  of  the  town  council.  A  general 
equitable  demurrer  to  plaintiffs'  petition  was  sustained,  and  the 
plaintiffs  elected  to  stand  upon  their  petition,  and  from  the 
judgment  and  decree  dismissing  the  same  prosecute  this  appeal. 
— Affirmed. 

W,  C.  Odrhersan  and  Jepson,  Struhle  &  Anderson,  for  ap- 
pellants. 

Stipp,  Perry,  Bannister  &  Starzinger  and  B.  F,  Butler,  for 
appellees. 

Faville,  J. — Appellants  are  residents  of  the  incorporated 
town  of  Sibley,  Iowa,  and  taxpayers  therein.  Certain  proceed- 
ings were  had  by  the  town  council  of  the  said  incorporated  town 
for  the  purpose  of  paving  certain  streets  in  said  town,  the  cost 
of  which  it  was  proposed  to  assess  against  property  owners.  Ap- 
pellants instituted  this  action  for  the  purpose  of  declaring  the 
proceedings  that  had  been  taken  by  the  town  council  to  be 
illegal  and  void,  and  to  enjoin  the  appellees  from  proceeding 
further  in  regard  to  said  matter.  A  demurrer  to  the  appellants' 
petition  was  sustained ;  and  the  sole  question  for  our  determina- 
tion is  whether  or  not  the  proceedings  of  the  town  council,  in 
so  far  as  they  had  progressed  at  the  time  of  the  institution  of 
this  action,  were  so  illegal  as  to  be  invalid  and  void,  and  to  have 
no  force  or  effect. 

By  our  repeated  holdings,  we  are  committed  to  the  propo- 
sition that  an  action  in  equity  to  enjoin  the  proceedings  of  a 
town  or  city  council  in  respect  to  street  improvement  and  the 
levying  of  taxes  therefor  will  not  lie  unless  the  said  proceedings 
are  absolutely  void.  See  Chicago,  M.  cfc  St.  P.  B.  Co.  v.  Phillips, 
111  Iowa  377 ;  Fort  Dodge  E.  L.  &  P.  Co.  v.  City  of  Fort  Dodge, 
115  Iowa  568 ;  Davenport  Loc.  Works  v.  City  of  Davenport,  185 
Iowa  151 ;  Shaver  v.  Turner  Impr.  Co.,  155  Iowa  492 ;  Nixon  v. 
City  of  Burlington,  141  Iowa  316 ;  Diinkcr  v.  City  of  Des  Moines, 
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156  Iowa  292;  In  re  Appeal  of  Apple,  161  Iowa  314;  Spalti  v. 
Town  of  Oaliland,  179  Iowa  59 ;  Polk  v.  McCartney,  104  Iowa 
567. 

In  the  instant  case,  the  petition  to  which  a  demurrer  was 
interposed  alleges  that  there  was  introduced  before  the  city 
council  of  Sibley  a  resolution  of  necessity  declaring  the  ad- 
visability and  necessity  of  a  proposed  improvement  of  certain 
streets,  highways,  and  avenues  in  said  town  by  grading  and 
paving  the  same,  a  copy  of  said  resolution  being  attached  to  ' 
the  petition.  Due  notice  of  the  hearing  on  said  resolution  was 
given.  At  the  time  of  the  hearing  on  the  same,  the  objections 
to  the  contemplated  improvement  were  overruled,  and  the  city 
council  adopted  a  general  resolution,  which  contained  numerous 
recitals  in  diflferent  paragraphs,  among  which  was  the  following : 

**Be  it  resolved  that  the  resolution  of  necessity,  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof,  be  and  the 
same  is  hereby  passed  and  adopted  as  proposed." 

Other  paragraphs  of  the  resolution  were  introduced  with 
the  words  **Be  it  further  resolved,*'  and  each  referred  to  a  par- 
ticular feature  of  the  project.  For  example,  one  paragraph 
specified  the  streets  that  were  to  be  paved;  another,  that  the 
costs  would  be  assessed  as  a  special  assessment ;  another  provided 
for  bids  for  the  work ;  and  another,  that  all  contracts  should  be 
let  to  the  lowest  bidder.  All  of  said  paragraphs  referred  to  the 
general  subject-matter  of  the  construction  of  the  proposed  im- 
provement. The  resolution  in  its  entirety  was  adopted  by  a 
roll  call  of  the  members  of  the  council,  and  was  adopted  by  an 
unanimous  vote. 

The  determination  of  the  question  presented  upon  this  ap- 
peal involves  the  construction  of  Sections  810  and  811  of  the 
Code,  as  amended.  Section  810  provides  that,  when  the  council 
of  a  city  deem  it  advisable  or  necessary  to  make  or  reconstruct 
any  street  improvement,  the  council  shall,  in  a  proposed  resolu- 
tion, declare  such  necessity  or  advisability.  Said  section  pro- 
vides that,  after  notice  has  been  given  of  the  time  when  the 
resolution  will  be  considered  for  passage,  a  hearing  shall  be  had, 
at  which  time  the  resolution  may  be  amended  arid  passed,  or 
passed  as  proposed.    Section  811  of  the  Code  provides  that : 

**Upon  compliance  with  the  preceding  section,  the  council 
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may,  by  ordinance  or  resolution,  order  the  making  or  recon- 
struction of  such  street  improvement  •  •  •  but  the  vote 
shall  be  by  yeas  and  nays,  and  entered  of  record,  and  the  record 
shall  show  whether  the  improvement  was  petitioned  for  or  made 
on  the  motion  of  the  council. '* 

We  have  held  that,  in  order  for  the  city  council  to  obtain 
jurisdiction  to  proceed  in  the  matter  of  street  improvement, 
the  statute  must  be  somewhat  strictly  followed.  Shaver  v.  Tur- 
ner Impr.  Co.,  supra.    We  have  also  said : 

**The  decisions  •  •  •  uniformly  exact  substantial 
compliance  with  the  terms  of  the  statute,  as  conditions  precedent 
to  the  making  of  the  improvement. ' '  Davenport  Loc,  Works  v. 
City  of  Davenport,  supra. 

The  appellants  contend  that  there  was  no  substantial  com- 
pliance with  the  requirements  of  the  statute,  the  particular  point 
urged  being  that  the  resolution  of  necessity  was  not  adopted  by 
a  separate  vote.  In  other  words,  it  is  the  contention  of  the  ap- 
pellants that  the  resolution  of  necessity  must  be  formally 
adopted  by  the  city  council  before  it  can  proceed  to  adopt  a 
resolution  providing  for  the  construction  of  the  improvement. 

As  above  set  forth,  the  resolution  recites  that  a  copy  of  the 
resolution  of  necessity  was  attached  to  and  made  a  part  of  the 
said  general  resolution  that  was  adopted,  and  the  paragraph 
referring  thereto  provided  that  the  said  resolution  of  necessity 
''be  and  the  same  is  hereby  passed  and  adopted  as  proposed." 

Counsel  lay  particular  stress  upon  the  language  of  Section 
811,  which  provides  that,  **upon  compliance  with  the  preceding 
section, ' '  the  council  may  order  the  making  or  reconstruction  of 
the  street  improvement.  The  point  made  is  that  the  resolution 
of  necessity  must  be  formally  adopted  by  the  council,  independ- 
ently of  any  other  action,  and  that  it  is  only  after  said  resolu- 
tion of  necessity  has  been  adopted  that  the  council  may  pro- 
ceed, by  subsequent  resolution,  to  provide  the  necessary  steps 
for  the  construction  of  the  improvement. 

In  29  Cyc.  1484,  1485,  it  is  said,  referring  to  the  words 
on"  and  **upon:" 

Used  to  denote  or  to  designate  the  time  when  anything 
happens,  it  may  mean  before,  after,  or  simultaneously  with,  the 
fact  to  which  it  relates." 
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We  do  not  think  that  the  position  of  the  appellants,  as  ap- 
plied to  the  facts  in  the  instant  case,  is  well  taken.  It  is  true 
that  there  must  be  a  substantial  compliance  with  the  provisions 
of  the  statute  in  regard  to  the  procedure  in  matters  of  this  kind, 
but  the  action  of  the  city  council  in  respect  to  said  matters  is 
not  to  be  measured  with  the  utmost  strictness  nor  with  the  most 
extreme  technical  nicety.  As  a  rule,  city  councils  are  not  com- 
posed of  lawyers  or  of  meA  learned  in  strict  technicalities  of  the 
law.  To  apply  with  exactness  the  rules  of  legal  procedure  to 
every  act  of  a  city  or  town  council  would  largely  hamper  and 
destroy  municipal  undertakings.  A  substantial  compliance  is 
required. 

The  evident  purpose  of  the  statute  is  to  provide  that  the 
city  council  shall  not  proceed  with  the  work  of  street  improve- 
ment by  letting  contracts  without  the  adoption  of  a  resolution 
of  necessity;  but  we  find  nothing  in  the  statute  that  prohibits 
the  city  council  from  adopting  the  resolution  of  necessity  con- 
temporaneously with  the  resolution  providing  for  the  construc- 
tion of  the  improvement.  **Upon  compliance  with  the  preceding 
section,''  as  used  in  Section  811  of  the  Code,  may  properly  be 
held  to  mean  simultaneously  with  compliance  with  the  preceding 
section.  The  statute  does  not  provide  by  its  terms  that  the 
resolution  of  necessity  shall  be  formally  adopted  and  laid  aside, 
and  that  then,  independently  and  separately  from  it,  the  resolu- 
tion providing  for  the  construction  of  the  improvement  shall  be 
taken  up  and  passed.  Where  the  proper  notices  have  been 
given  and  jurisdiction  has  attached,  and  where  the  resolution 
of  necessity  is  up  for  passage  and  adoption,  we  see  no  reason 
why  it  cannot  be  so  adopted  by  a  formal  resolution  of  adoption, 
which  shall  include  therein  other  paragraphs  peftaining  to  the 
construction  of  the  proposed  improvement  and  other  matters, 
aU  of  which  pertain  to  the  same  general  subject-matter. 

Appellants  cite  us  to  Markham  v.  City  of  Anamosay  132 
Iowa  689,  wherein  we  held  that,  on  the  passage  of  every  ordi- 
nance of  a  city,  the  ayes  and  nays  must  be  called  and  recorded, 
and  that  several  different  ordinances  could  not  be  passed  at 
once  upon  one  roll  call.  This  is  true  because  of  the  provisions 
of  Section  683  of  the  Code,  which  provides  that : 

**0n  the  passage  or  adoption  of  every  by-law,  ordinance, 
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and  every  such  resolution  or  order,  the  yeas  and  nays  shall  be 
called  and  recorded." 

The  distinction  is  obvious.  There  is  no  provision  of  the 
statute  requiring  the  calling  and  recording  of  the  ayes  and  nays 
on  the  adoption  of  a  resolution  of  necessity.  We  have  so  held  in 
Jones  V,  City  of  Sheldon,  172  Iowa  406.  In  the  instant  case,  the 
ayes  and  nays  were  called  and  recorded  upon  the  adoption  of 
the  so-called  general  resolution,  whifth,  by  its  terms,  provided 
for  the  passage  and  adoption  of  the  resolution  of  necessity  as 
proposed,  and  also  provided  steps  for  the  construction  of  the 
improvement. 

We  hold  that  the  proceedings  of  the  town  council,  as  shown 
by  the  petition  of  the  appellants  in  the  instant  case,  were  a  sub- 
stantial compliance  with  the  requirements  of  the  statute,  and 
gave  the  city  council  jurisdiction  to  proceed  thereunder,  and 
that  an  injunction  will  not  lie  to  restrain  the  council  from  so 
proceeding  because  of  the  matters  and  things  alleged  in  said 
petition.  It  therefore  follows  that  the  appellees'  demurrer  was 
properly  sustained. 

As  bearing  upon  the  general  proposition  herein  discussed, 
see  Bafferty  v.  Town  Council,  180  Iowa  1391;  Burraughs  v. 
City  of  Keokuk,  181  Iowa  660 ;  Spalti  v.  Town  of  Oakland,  179 
Iowa  59,  at  64;  Koontz  v.  City  of  Centerville,  161  Iowa  627. 

It  follows  that  the  decree  of  the  district  court  must  be,  and 
the  same  is, — Affirmed, 

All  the  justices  concur. 


Emil  Messer  ^t  al.,  Appellees,  v.  F.  E.  Marsu  et  al.,  Appellants. 

MUNICIPAL    COBPOBATIONS:      Public    Improvements — ^Failure    of 

1  Mayor  to  Sign  Resolution.  A  resolution  ordering  the  construction 
of  a  paving  improvement  is  valid  though  not  signed  by  the  mayor, 
it  appearing  that  the  mayor  was  a  prime  mover  in  the  enterprise 
and  had  full  knowledge  of  the  passage  of  the  resolution  from  the 
time  it  was  so  passed. 

MTJKIOIPAL  CORPORATIONS:     PubUc  Improvements— Effect  of  Ir- 

2  regularity.  Jurisdiction  over  a  public  improvement,  once  regularly 
acquired  by  a  municipal  corporation,  is  not  lost  by  a  subsequent 
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irregularity  whieh  may  be  corrected  on  appeal.  So  held  where  one 
of  the  publications  of  notice  to  bidders  was  before  the  resolution 
ordering  the  work  became  effective. 

MUNICIPAL  OOBPORATIONS:    Public  Improvements — Contract  in  re 
3    Extension  of  Time.    A  provision  in  a  contract  for  the  construction 
of  a  municipal  improvement  which  provides  for  a  bona-fide  extension 
of  time  in  which  to  perform  the  work  is  valid. 

Appeal  from  Greene  District  Court. — E.  G.  Albert,  Judge. 

July  14,  1921. 

Suit  in  equity  by  plaintiff  and  interveners,  taxpayers,  to 
enjoin  defendants,  contractors,  and  the  city  of  Jefferson  from 
carrying  out  a  contract  for  construction  of  pavement.  Prom 
decree  in  favor  of  plaintiff  and  interveners,  defendants  appeal. 
— Reversed. 

Howard  &  Bayers,  Stipp,  Perry,  Bannister  &  Starzinger, 
and  OrvUle  W.  Harris,  for  appellants. 

E,  O.  Graham,  Church,  McCvIly  &  Oshorn,  and  E.  B.  Wil- 
son, for  appellees. 

Arthur,  J. — In  February,  1920,  the  council  of  the  city  of 

Jefferson  passed  a  resolution  of  necessity,  under  the  statutes 

passed  by  the  Thirty-sixth  General  Assembly  providing  for  the 

1.  MuNioiPAi.  COR-    paving  of  main  traveled  highways  leading  out 

poRATioNs:  from  towns  or  cities  which  are  within  the  cor- 

public    improve- 
ments: failure      poratc  limits  of  the  same,  for  paving  of  certain 

of  mayor  to  sign    ^  >  r-  o 

resolution.  highways  withiu  the  city  of  Jefferson.    The  pro- 

posed resolution  of  necessity  divided  the  paving  project  into 
two  paving  districts,  Nos.  7  and  8.  The  paving  district  No.  7 
was  approximately  the  mile  of  paving  ordered  in  on  the  north 
of  the  city,  and  paving  district  No.  8  was  approximately  the 
mile  of  paving  ordered  in  to  the  south  of  the  city. 

On  March  8,  1920,  a  resolution  was  passed,  ordering  the 
construction  of  the  improvements  in  said  districts.  At  this  meet- 
ing of  the  council,  P.  J.  Forbes,  the  then  mayor  of  the  city  of 
Jefferson,  was  not  present,  and  one  of  the  members,  selected  as 
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mayor  pro  tern,  presided,  and,  upon  the  passage  of  the  resolu- 
tion for  construction,  the  mayor  pro  tern  signed  the  resolution. 
Of  the  five  councilmen,  four  voted  for  the  resolution.  The  coun- 
cilman W.  G.  Bradley,  who  presided  as  mayor  pro  tern,  did  not 
vote.  The  original  resolution  so  passed  was  not  signed  by  F. 
J.  Forbes,  mayor.  Following  the  passage  of  the  resolution  for 
construction  of  the  proposed  improvement,  notice  for  bids  on 
the  proposed  improvement  was  published  in  a  newspaper,  under 
dates  March  17th  and  March  24,  1920.  Bids  were  received,  and 
a  contract  for  the  improvement  was  awarded  to  appellants  F.  E. 
Marsh  &  Company,  which  contract  was  entered  into  on  the  30th 
day  of  March,  1920.  This  contract  provided  that  the  work  was 
to  commence  not  later  than  the  1st  day  of  May,  1920,  and  to  be 
completed  by  the  1st  day  of  September,  1920,  with  the  usual 
terms  of  penalty  for  delay.  Little  work  was  done  tinder  the  con- 
tract prior  to  the  1st  of  September,  aside  from  construction  of 
some  drainage  work  which  was  payable  by  the  town,  and  in 
which  the  taxpayers  in  the  proposed  districts  were  not  directly 
interested,  and  which  was  not  the  subject  of  special  assessment. 
On  November  3,  1920,  the  council  extended  the  time  of  com- 
pletion of  the  improvement  in  said  Districts  7  and  8  to  the  1st 
day  of  September,  1921.  On  May  7,  1921,  this  action  to  enjoin 
the  construction  under  the  contract  was  instituted.  The  cause 
was  tried  on  its  merits,  and  on  the  31st  day  of  May,  1921,  the 
court  entered  a  decree  restraining  the  defendant  contractors 
from  further  proceeding  with  work  of  construction  under  the 
contract,  and  restraining  defendant  city  from  levying  or  pro- 
ceeding to  collect  taxes  or  special  assessments  under  the  contract, 
and  entered  judgment  for  costs  against  defendants.  From  such 
decree  and  judgment  this  appeal  is  prosecuted. 

What  we  regard  as  the  main  questions  to  be  determined  in 
the  case  are: 

(1)  Is  the  resolution  ordering  the  construction  of  the  pave- 
ment invalid  because  it  was  not  signed  by  the  mayor? 

(2)  If  the  resolution  ordering  the  construction  of  the 
pavement  became  operative  without  the  mayor's  signature,  are 
the  proceedings  void  because  one  of  the  two  publications  of  the 
notice  to  bidders  was  published  within  the  14-day  period  in 
which  the  mayor  could  sign  or  veto  the  resolution  f 
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There  is  little  or  no  dispute  in  the  facts.  The  mayor  was 
absent  from  the  meeting  of  the  town  council  when  the  resolution 
for  construction  was  presented  for  passage  and  passed  by  the 
unanimous  vote  of  the  council,  except  the  vote  of  W.  G.  Bradley, 
who  was  presiding  as  mayor  pro  tern,  and  did  not  vote.  The  at- 
tack on  the  validity  of  the  resolution  is  based  on  the  fact  that 
P.  J.  Forbes,  mayor,  did  not  sign  the  resolution.  It  appears 
from  the  evidence,  without  dispute,  that  F.  J.  Forbes,  mayor, 
was  in  favor  of  and  was,  in  fact,  the  chief  advocate  of  the  con- 
struction of  this  paving  in  controversy.  The  resolution  of  neces- 
sity had  been  adopted  in  February.  The  mayor  and  the  council 
had  talked  the  matter  over,  and  they  had  all  agreed  upon  mak- 
ing the  improvement,  and  that,  at  their  meeting  on  March  8th, 
a  resolution  ordering  the  work  would  be  presented.  At  the  meet- 
ing on  March  8th,  Forbes,  mayor,  was  absent.  The  next  day, 
the  mayor  knew  that  the  resolution  had  been  passed  by  the 
council.  At  the  meeting  of  the  council  a  week  later,  on  March 
16th,  Forbes,  mayor,  presided,  and  heard  the  resolution  read 
as  a  part  of  the  minutes  of  the  meeting  of  March  8th,  and  signed 
the  record.  The  resolution  was  signed  by  W.  6.  Bradley,  mayor 
pro  tern.  The  mayor,  it  would  seem  from  this  testimony,  was 
under  the  impression  that  the  signing  of  the  resolution  by  Brad- 
ley, mayor  pro  tern,  was  sufficient.  It  also  appears  from  his  testi- 
mony that  he  understood  that,  if  he  did  not  sign  the  resolution, 
it  would  become  operative  without  his  signature.  On  March 
16th,  F.  J.  Forbes,  mayor,  signed  the  resolution  adopting  plans 
and  specifications  for  the  construction  of  the  work.  It  is  mani- 
fest, from  the  signing  of  this  resolution  within  the  14  days,  that 
the  mayor  did  not  intend  to  veto  the  resolution  of  construction, 
but  intended  to  permit  the  14  days  to  run, — which  he  did, — and 
the  resolution  to  become  operative  without  his  action.  The  court 
based  its  holding  that  the  resolution  of  construction  was  inValid 
on  Moore  v.  City  CouncU  of  Perry,  119  Iowa  423,  and  appellees 
largely  rely  thereon.  In  the  Moore  case,  we  held  that  a  mayor 
pro  tern  had  no  power  to  sign  a  resolution,  and  that  the  fact  that 
he  did  sign  it  gave  the  resolution  no  force  or  effect.  Such  hold- 
ing was  sound.  It  is  not  contended  by  appellants  in  the  instant 
case  that  the  signature  of  W.  G.  Bradley,  mayor  pro  tern,  to  the 
resolution  gave  it  effect.     In  the  Moore  case,  it  seems  that  the 
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mayor  did  not  know  the  resolution  had  been  passed;  therefore, 
his  silence  could  not  be  construed  as  being  an  acquiescence  in 
the  passage  of  the  resolution.  That  is,  his  'silence  could  not  be 
construed  as  willingness  to  permit  the  resolution  to  become 
operative  by  the  passing  of  14  days  within  which  he  might  have 
taken  affirmative  action. 

In  Pncorporated  Town  of  Hancock  v.  McCarthy,  145  Iowa 
51,  in  commenting  on  the  Moore  case,  we  said : 

*  *  There  the  mayor  never  had  an  opportunity  to  approve  or 
disapprove  the  ordinance  or  resolution,  and,  so  far  as  shown, 
never  knew  that  the  ordinance  there  in  question  had  been 
passed." 

Also,  in  Bafferty  v.  Town  Council,  180  Iowa  1391,  in  com- 
menting on  the  Moore  case,  we  said : 

**  Whatever  is  said  in  Moore  v.  City  Council  of  Perry,  119 
Iowa  423,  refers  to  action  by  which  the  council  attempts  to  pre- 
vent the  mayor  from  approving  or  vetoing  ordinances,  and  holds 
that,  where  he  fails  to  approve  in  such  circumstances,  there  is 
no  resolution  which  may  be  effectively  published.'' 

It  clearly  appears  that  we  have  read  the  Moore  case  to  mean 
that  the  decision  was  based  on  the  belief  that  the  resolution 
there  under  consideration  was  not  only  passed  in  the  absence  of 
the  mayor,  but  without  his  knowledge,  and  that  the  city  council 
concealed  the  passage  of  the  resolution  from  the  mayor  for  the 
purpose  of  preventing  the  mayor  from  either  approving  or  veto- 
ing it.  There  is,  then,  the  clear  distinction  between  the  Moore 
case  and  the  instant  case  in  that,  in  the  instant  case,  the  mayor 
was  an  advocate  of  the  construction  of  the  pavement;  that  he 
and  the  council  had  agreed  that  the  resolution  ordering  the 
work  would  be  adopted  at  the  council  meeting  on  March  8th; 
that,  on  March  9th,  he  knew  it  had  been  adopted ;  that  he  heard 
it  read  at  the  succeeding  meeting  on  March  16th  at  which  he 
presided,  and  signed  the  minutes  containing  it.  If  the  distinc- 
tion made  by  us  in  the  later  cases  is  not  convincing,  we  have  over- 
ruled it.  In  the  Hancock  case,  we  stated  the  law  as  it  now 
stands,  under  Code  Section  685,  in  the  following  language : 

*'A  mayor  may  now  either  approve  or  disapprove,  or  he 
may  allow  an  ordinance  to  become  effective  without  doing  either. 
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If  lie  remains  silent  for  more  than  fourteen  days,  the  ordinance 
becomes  effective  ipso  facto." 

See,  also,  Hardwick  v.  City  of  Independence,  136  Iowa  481 ; 
Miller  v.  City  of  Oelwein,  155  Iowa  706. 

In  the  Bafferty  case,  we  made  the  observation  that  the  pro- 
ceeding of  the  town  council  and  the  acts  of  tow^n  officers  shall 
be  liberally  construed,  with  a  view  to  upholding  the  transaction 
of  public  business. 

In  Moore  v.  City  Council  of  Perry  and  Incorporated  Town 
of  Hancock  v,  McCarthy,  supra,  it  is  said  that  the  provisions  of 
Code  Section  685,  that  the  mayor  shall  sign  all  ordinances  or 
resolutions  of  the  city  council,  or,  in  the  event  of  his  failure  to 
do  so,  that  he  follow  the  requirements  of  the  section,  are  man- 
datory. It  is  easy  to  see  why  the  provisions  of  the  statute  en-  ' 
acted  by  the  twentieth  general  assembly.  Chapter  192,  and  under 
which  Heins  v.  Lincoln,  102  Iowa  69,  and  other  cases,  were  de- 
cided, were  held  to  be  mandatory.  At  that  time,  before  the 
enactment  of  Section  685,  therp  was  no  provision  for  an  ordi- 
nance or  resolution  to  become  effective  without  signing  by  the 
mayor,  or  for  passing  it  over  his  veto.  But  since  the  enactment 
of  Section  685,  providing  that  the  ordinance  or  resolution  may 
become  effective  in  14  days  after  its  passage,  without  action  of 
the  mayor,  either  by  signing  or  by  veto  and  passage  over  his  veto, 
it  is  a  little  difficult  to  know  why  the  provisions  could  be  said 
to  be  mandatory,  as  held  in  Moore  v.  City  Council  and  Incor- 
porated Town  of  Hancock  v.  McCarthy,  supra.  Indeed,  we  said 
in  the  Hancock  case : 

**A  mayor  may  now  either  approve  or  disapprove,  or  he 
may  allow  an  ordinance  to  become  effective  without  doing  either. 
If  he  remains  silent  for  more  than  fourteen  days,  the  ordinance 
becomes  effective  ipso  facto." 

Appellees  argue,  and  the  court  so  held,  that,  even  if  the 
resolution  ordering  the  work  was  legally  operative  by  reason 
of  lapse  of  14  days  without  the  signature  of  the  mayor,  the 

resolution  in  controversy  did  not  become  oper- 

■  corpoeationb:     ative  Until  March  22d,  and  one  of  the  publica- 

mente:  *SfecT  of    tious  of  uotice  to  bidders  was  on  March  17th,  and 

irregularity.  ^^^  ^^^^^  ^^^  March  24th,  and  that  the  council 

thereby  lost  jurisdiction  to  make  a  valid  contract  for  the  im- 
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provement.  Such  position  was  wrong,  under  our  holding  in 
Koontz  V.  City  of  Centerville,  161  Iowa  627.  In  the  Koontz 
ease,  we  overruled  the  holding  in  Comstock  v.  City  of  Eagle 
Orove,  133  Iowa  589,  relied  upon  by  appellees.    We  said : 

'*So  far  as  those  precedents  sustain  the  proposition  that, 
where  jurisdiction  of  proceedings  for  a  street  improvement  has 
been  once  regularly  acquired  by  the  city  council,  •  *  •  it 
may  be  lost  by  subsequent  irregularity  or  error  for  which  the 
statutory  right  of  appeal  affords  an  efficient  remedy,  they  have 
been  distinctly  overruled,  and  the  rule  is  now  thoroughly  well 
established  that  such  objection  is  not,  in  itself,  sufficient  to 
constitute  ground  upon  which  to  challenge  the  validity  of  an 
assessment." 

In  the  instant  case,  there  is  no  claim  that,  because  one  pub- 
lication, the  first  publication  of  the  notice,  was  within  the  14- 
day  limit,  advantage  or  prejudice  resulted  to  anyone,  or  that 
anyone  was  misled.    In  the  Koontz  case,  we  said : 

**  There  is  neither  suggestion  nor  proof  that  the  bidding 
was  not  fairly  conducted,  or  that  any  bidder  was  misled,  or 
that  another  publication  of  the  notice  would  have  been  of  the 
slightest  advantage  to  anybody,  or  that  the  price  at  which  the 
paving  was  let  was  in  the  least  greater  than  it  was  fairly  worth. 
We  will  not  reverse  on  any  such  unsubstantial  grounds." 

There  was  no  jurisdictional  defect  by  reason  of  the  fact 
that  one  publication  of  the  notice  was  before  the  resolution  of 
construction  became  operative.  The  council  had  duly  adopted 
the  resolution  of  necessity,  and  thereby  gained  jurisdiction  to 
make  the  improvement.  The  council,  by  a  unanimous  vote,  had 
passed  a  resolution  ordering  construction  of  the  improvement. 
In  the  same  resolution  in  which  the  council  ordered  the  construc- 
tion of  the  improvement,  the  council  also  instructed  the  clerk 
to  advertise  for  bids.  The  part  of  the  resolution  which  ordered 
the  work  became  operative  on  March  22d,  14  days  after  its 
passage.  The  part  ordering  the  clerk  to  advertise  for  bids  be- 
came operative  immediately  upon  its  passage.  One  publication 
of  the  notice  for  bids  was  made  before  the  resolution  of  con- 
struction became  operative,  which  was  not  more  than  a  mere 
irregularity,  that  did  not  deprive  the  city  of  jurisdiction  to 
order  the  improvement. 
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Priestman  v,  Priestman,  103  Iowa  320,  cited  by  appellees, 
is  not  in  point.  In  that  case  it  was  held  essential  that  the  affi- 
davit for  publication  be  filed  before  the  original  notice  was  pub- 
lished. In  the  instant  case,  the  city  obtained  jurisdiction  by 
proper  adoption  of  a  resolution  of  necessity.  Koontz  v.  City  of 
CentervUle,  supra.  The  resolution  ordering  the  clerk  to  adver- 
tise for  bids  did  not  require  the  signature  of  the  mayor.  The 
part  of  the  resolution  which  instructed  the  clerk  to  advertise 
for  bids  was  valid  and  operative  as  soon  as  it  was  passed  by  the 
council.  MUler  v.  City  of  Oelwein,  supra.  The  resolution  or- 
dering the  work  was  operative  at  the  time  the  city  entered  into 
the  contract  for  the  construction  of  the  work,  and  every  require- 
ment of  the  law  pertaining  thereto  had  been  fully  complied 
with. 

It  is  argued  by  appellees  that  the  provisions  for  payment 
for  the  work  contained  in  the  contract  do  not  conform  to  the 
prior  proceedings,  and  are  more  advantageous  to  the  contrac- 
tors. On  a  careful  examination  of  the  record,  we  think  such 
objection  is  not  well  taken. 

Appellees  also  contend  that  the  council  had  no  power  to 
extend  the  contract  beyond  the  completion  date  named  therein. 
Such  contention  is  without  merit.  The  contract  in  the  specifica- 
3.  Municipal  tions,' which  are  a  part  of  the  contract,  provides 

OOBPORATION8  .*         that  * 

public    improve-      *'"■*" 

Sl^ra*exten5?n*  **The  city  couucil  may  for  reasonable  and 

of  time.  jugt  causc,  cxtcud  to  the  contractor  additional 

time  in  which  to  complete  the  work. ' ' 

Liquidated  damages  are  also  provided  for  in  case  of  non- 
completion  of  the  work  within  a  specified  time.  We  conclude, 
with  the  lower  court,  that  the  council  had  power  to  extend  the 
time  for  completion  of  the  work.  Hubhell,  Son  &  Co.  v.  City  of 
Des  Moines,  168  Iowa  418. 

For  the  reasons  pointed  out,  the  decree  of  the  lower  court  is 
reversed. — Reversed. 

All  the  justices  concur. 
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Leota  W.  Thomas,  Appellee,  v.  Locomotive  Engineers*  Mu- 
tual Li^E  &  Accident  Insurance  Association,  Appellee ; 
Margaret  Barr  Hopkins  et  al..  Interveners, 

Appellants. 

APPEAL  AND  EBBOB:     Scope  of  Beview — ^Following  Method  of  Trial 

1  in  Lower  Court.  An  action  properly  triable  in  equity,  but  which  the 
court  refused  to  transfer  to  equity,  but  tried  exactly  as  he  would 
have  tried  it  had  he  sustained  the  motion,  will  be  heard  de  novo 
on  appeal. 

INST7BAN0E:      Fraternal    Beneficiary   Society — ^Equitable   Change   of 

2  Beneficiary.  A  change  of  beneficiary  is  effected  in  equity  by  the 
insured  under  a  fraternal  policy  of  insurance  by  furnishing,  during 
his  fatal  sickness,  every  fact  and  performing  every  act  required  of 
him  hy  the  insurer,  even  though  such  facts  are  not  furnished  and 
such  acts  are  not  performed  in  strict  compliance  with  the  constitution 
and  by-laws  of  the  society,  and  even  though  such  change  is  not 
formally  executed.  Especially  is  this  true  when  the  society  pays 
the  amount  of  the  policy  into  court,  and  goes  hence. 

INSUBANOE:    Fraternal  Beneficiary  Society — Waiver  in  r^  Change  of 

3  Beneficiaries.  Provisions  in  the  by-laws  and  constitution  of  a  fra- 
ternal beneficiary  insurance  association  prescribing  the  particular 
procedure  for  changing  beneficiaries  are  for  the  sole  benefit  and 
protection  of  the  association;  and  if  the  association  sees  fit  to  waive 
its  rights,  no  one  else  may  object  that  the  prescribed  procedure  was 
not  followed. 

INSUBANCE:     Authority  of  Agent  to  Effect  a  Waiver.     A  divisional 

4  agent  of  an  insurance  association — one  w^ho  transacts  all  the 
association's  business  in  an  assigned  part  of  the  country — may 
waive  a  policy  provision  designed  for  the  sole  benefit  of  the  associa- 
tion, especially  when  the  conduct  of  the  association  is  an  afiirmance 
of  the  action  of  its  agent. 

INSXTBANCE:    Effect  of  Divorce  of  Beneficiary.    The  right  of  insured  *s 

5  wife  to  take  the  avails  of  a  policy  of  insurance  payable  to  her  as 
"wife''  ipso  facto  ceases  upon  the  entry  of  a  decree  of  divorce,  it 
appearing  that  the  laws  of  the  state  under  w^hich  the  insurer  was 
organized  prohibit  payment  to  a  beneficiary  who  is  not  the  ''wife," 
etc.,  of  the  insured. 

INSXTBANCE:    Administrator's  Bight  to  Avails.    An  administrator  has 

6  no  right  to  the  avails  of  a  policy  of  insurance  payable  to  "the 
heirs"  of  insured. 
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Appeal  from  Polk  District  Court. — Qeorge  A.  Wilson,  Judge. 

July  14,  1921. 

The  cause  tried  was  to  determine  the  ownership  of  the  pro- 
ceeds of  a  certificate  issued  by  the  defendant  insurance  associa- 
tion. The  insurance  association  paid  the  money  into  court  on 
interpleading  for  determination  between  plaintiff  and  interven- 
ers as  to  the  ownership.  Plaintiff  claimed  the  fund  as  the  orig- 
inal beneficiary.  Intervener  Margaret  Barr  Hopkins  claimed 
the  fund  as  the  new  beneficiary,  alleging  that  insured  had  made 
a  change  of  beneficiary  from  plaintiff  to  her;  and  also,  she 
claimed  the  fund  as  the  only  heir  at  law  of  the  insured.  Inter- 
vener W.  T.  Barr,  administrator  of  insured's  estate,  also  claimed 
to  be  entitled  to  the  insurance  money.  The  facts  appear  in  the 
opinion. — Reversed. 

Lee  &  Garfield,  Roy  E.  Cuhhage,  and  Bert  B.  Welty,  for 
appellants. 

W,  H.  McHenry,  for  appellee. 

Arthur,  J. — I.  There  is  practically  no  dispute  concerning 
the  facts  involved  in  this  case.  Defendant  Locomotive  Engi- 
neers' Mutual  Life  &  Accident  Insurance  Association  was  a  cor- 
poration organized  and  existing  under  the  laws  of  Ohio,  engaged 
in  business  as  a  mutual  benefit  insurance  company.  On  June 
20,  1904,  the  defendant  association  issued  a  certificate  of  mem- 
bership to  J.  F.  Barr  in  the  amount  of  $1,500.  The  policy  pro- 
vided : 

**A11  payments  or  benefits  that  may  accrue  or  become  due 
by  virtue  of  this  policy  shall  be  payable  to  Margaret  Barr,  sister, 
or  his  lawful  heirs." 

On  May  24, 1905,  insured,  having,  in  the  meantime,  married 
plaintiff  in  this  case,  applied  for  a  change  of  beneficiary,  and  a 
new  certificate  was  issued  to  him,  which  provided  that  the  pay- 
ments were  to  be  payable  to  **Leota  W.  Barr,  mfe,  or  the  in- 
sured's lawful  heirs."  On  April  30,  1908,  the  plaintiff  and  in- 
sured were  granted  a  decree  of  divorce  by  the  district  court  of 
Polk  County,  Iowa.     On  November  9,  1916,  J.  F.  Barr  died 
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intestate,  never  having  remarried,  without  issue,  and  leaving  no 
parents  surviving  him.  On  the  trial,  plaintiff  introduced  evi- 
dence tending  to  show  that  Barr  and  she  had  become  recon- 
ciled, and  were  engaged  to  be  remarried  at  the  time  of  Barr's 
death. 

Defendant  association  interpleaded,  admitting  its  liability 
on  the  policy  sued  on,  and  stated  that  it  did  not  know  to  which 
of  claimants  the  proceeds  of  the  policy  should  be  paid;  that  it 
had  no  claim  on  the  proceeds  of  the  certificate ;  and  that  it  had 
paid  the  money  to  the  clerk  of  the  district  court,  to  be  awarded 
as  the  court,  under  the  facts,  should  direct. 

Fifteen  days  before  the  death  of  J.  F.  Barr,  on  October 
25,  1916,  and  after  Barr  had  undergone  the  first  of  two  critical 
surgical  operations,  he  wrote  to  the  insurance  secretary  of  the 
division  to  which  he  belonged,  requesting  that  the  beneficiary 
in  his  insurance  policy  be  changed  from  his  former  wife,  Leota 
W.  Thomas,  to  his  sister,  Mrs.  P.  F.  Hopkins,  and  stating  that 
his  former  wife  had  the  policy  in  her  possession,  and  asking  if 
he  had  to  send  in  the  policy,  and  enclosing  $1.00  as  fee  for 
making  the  change.  On  October  29,  1916,  the  secretary  of  the 
insurance  company,  answering  Barr's  letter  of  October  25th, 
wrote  Barr,  acknowledging  receipt  of  his  letter  and  inclosure 
of  $1.00,  and  telling  Barr  that  it  was  necessary  for  him  to  return 
the  old  policy;  that,  if  he  could  not  get  the  old  policy,  it  was 
necessary  for  him  to  make  a  request  to  him  (Canney,  secretary), 
explaining  the  reason  Barr  could  not  produce  the  old  policy,  so 
that  Canney  could  send  the  letter  of  explanation  with  his  re- 
quest for  the  change  desired.  On  October  31,  1916,  10  days 
before  he  died,  in  reply  to  the  secretary's  letter  of  October  29th, 
Barr  wrote  the  secretary  that  his  former  wife  had  the  old  policy, 
and  that  he  could  not  get  it;  that  he  was  divorced  from  his 
former  wife;  and  that  he  wanted  the  policy  made  out  to  his 
sister,  Mrs.  Margaret  Barr  Hopkins. 

Testimony  was  introduced,  showing  that  it  required  about 
41/^  hours  for  a  letter  to  go  from  Dos  Moines  to  Ottumwa,  where 
the  secretary  had  his  office,  and  that  it  required  about  36  hours 
for  a  letter  to  go  from  Des  Moines  to  Cleveland,  Ohio,  the  home 
office,  and  would  take  a  little  less  than  36  hours  for  a  letter  to 
go  from  Ottumwa  to  Cleveland,  Ohio. 
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Section  24  of  the  constitution  and  by-laws  of  the  defendant 
provides  as  follows : 

**Any  member  wishing  to  change  his  beneficiary  in  his 
policy  or  policies  can  do  so  by  returning,  through  the  insurance 
secretary  of  the  division  to  which  he  belongs,  the  policy  or 
policies  in  his  possession,  with  a  written  request  over  his  own 
signature,  giving  full  name  and  relationship  of  present  bene- 
ficiary or  beneficiaries,  and  those  of  the  new  beneficiary  or  bene- 
ficiaries who  must  be  in  one  of  the  classes  designated  in  Section 
1.  Being  unable  to  return  old  policy  or  policies,  duplicates  will 
be  granted  by  member's  making  a£Sdavit  of  the  facts  on  a  form 
supplied  by  the  home  office,  executed  before  an  officer  author- 
ized by  law  to  administer  oaths,  and  waiving  all  benefits  or  rights 
to  himself  and  his  beneficiaries  named  in  former  policy  or  poli- 
cies held  by  him,  such  change  to  be  effective  from  the  date  borne 
by  the  request,  providing  the  new  beneficiaries  are  in  one  of 
the  classes  designated  in  Section  1,  for  which  a  fee  of  25  cents 
will  be  charged  for  each  policy  changed.*' 

The  information  regarding  loss  of  the  policy  was  not  fur- 
nished on  the  form  provided  by  the  home  office.  No  blank  form, 
as  required  by  the  by-laws  of  the  defendant,  on  which  to  write 
the  information  as  to  the  loss  of  the  old  policy,  was  ever  fur- 
nished Mr.  Barr,  but  information  as  to  the  loss  of  the  policy  was 
furnished  in  the  letter  written  by  Barr  to  the  secretary,  of  date 
of  October  31,  1916. 

Section  1  of  the  by-laws  of  defendant  order  contained  the 
following,  regarding  the  payment  of  benefits : 

**The  object  of  this  association  is  to  pay  to  the  *  family, 
heirs,  relatives  by  blood,  marriage  or  legal  adoption,  affianced 
wife,  or  to  a  person  or  persons  dependent  upon  the  members'  of 
said  association,  stipulated  amounts  of  $1,500,  $3,000,  and 
$4,500." 

At  the  time  of  the  adoption  of  the  constitution  and  by-laws 
of  the  defendant,  the  above,  contained  within  the  single  quota- 
tions, was  an  exact  copy  of  the  laws  of  the  state  of  Ohio.  This 
is  shown  by  a  portion  of  the  by-laws,  which  reads  as  follows: 

**  Benefits  must  be  limited  to  the  classes  named  in  Section 
1  of  the  by-laws  which  is  a  verbatum  copy  of  the  laws  of  Ohio 
under  which  we  are  incorporated." 
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In  1911,  the  laws  .pf  Ohio  were  changed,  so  as  to  read  as 
follows : 

**The  payment  of  death  benefits  shall  be  confined  to  the 
wife,  husband,  relative  by  blood  to  the  fourth  degree,  father- 
in-law,  mother-in-law,  daughter-in-law,  stepfather,  stepmother, 
stepchildren,  children  by  legal  adoption,  or  to  a  person  or  per- 
sons dependent  upon  the  members. ' ' 

This  change  in  the  law  of  Ohio  removed  an  afSanced  wife 
from  the  class  of  persons  permitted  to  receive  payment  of  death 
benefits. 

Defendant  association,  on  an  interpleading,  was  ordered  to 
and  did  pay  into  court  the  proceeds  of  the  policy,  with  interest 
thereon,  and  on  its  motion  was  discharged  from  liability. 

The  Ohio  court,  in  the  case  of  Brotherhood  of  Railroad 
Trainmen  v,  Taylor,  29  Ohio  Cir.  Ct:  171,  holds: 

* '  The  effect  of  divorce  seems  to  be  to  terminate  the  relation 
of  *wife'  under  a  mutual  benefit  certificate,  so  that  if  a  wife  is 
designated  and  she  obtains  a  divorce,  she  loses  her  right  to  claim 
any  part  of  the  fund.'' 

And:  ** Having  secured  a  divorce  subsequent  to  the  issu- 
ance of  the  certificate,  that  fact  precluded  her  from  recovering 
benefits  as  wife  or  beneficiary."    This  is  from  the  syllabus. 

It  further  appears  in  evidence  that  the  insured  did  not 
have  the  certificate  in  suit  in  his  possession ;  that  plaintiff,  whom 
Barr  charged  with  having  in  her  possession  the  certificate,  tes- 
tified upon  the  trial  that  she  did  not  have  the  policy,  and  that 
she  did  not  know  where  the  policy  was,  and  did  not  know  what 
became  of  it. 

Plaintiff  bases  her  right  to  the  avails  of  the  insurance  policy 
which  had  been  paid  into  court  upon  conclusions  asserted :  That 
J.  F.  Barr,  insured,  made  no  valid  change  of  beneficiary  from 
the  plaintiff  to  Margaret  Barr  Hopkins,  intervener;  that  there 
never  was  a  change  of  beneficiary;  that  there  was  no  waiver 
by  defendant  company ;  that,  upon  the  death  of  J.  F.  Barr,  she 
became  vested  in  her  right  to  the  fund ;  that  Barr  never  did  the 
things  which  the  contract  required  him  to  do  in  order  to  make 
change  of  beneficiary  from  his  former  wife  to  his  sister;  that, 
plaintiff  being  eligible,  at  the  time  the  certificate  was  issued,  to 
be  a  beneficiary  under  the  certificate,  she  remains  the  beneficiary 
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until  the  certificate  has  been  changed  in  the  manner  provided 
in  the  by-laws  of  the  order;  that  the  rights  of  the  parties  are 
governed  by  the  laws  of  the  state  of  Iowa ;  that,  by  reason  of  a 
re-engagement  of  marriage,  she  became  eligible  to  be  a  bene- 
ficiary ;  that  a  change  of  the  policy,  specifically  making  her  the 
beneficiary,  was  not  necessary,  for  the  reason  that  she  was  the 
identical  person  named  in  the  policy,  which  had  never  been 
changed  with  respect  to  beneficiary. 

Intervener  Margaret  Barr  Hopkins'  claims  to  the  avails 
of  the  policy  of  insurance  are,  and  she  asserts  conclusions  under 
the  facts,  as  follows :  That,  by  reason  of  the  divorce,  the  plain- 
tiff ceased  to  be  the  beneficiary  under  the  policy;  that,  after 
the  divorce  was  granted,  plaintiff  and  insured  never  became 
engaged  to  remarry ;  that,  if  there  was  a  re-engagement,  plaintiff 
would  not  be  eligible,  as  affianced  wife,  to  become  beneficiary, 
because  the  laws  of  the  state  of  Ohio,  after  the  year  1911,  did 
not  include  an  affianced  wife  as  eligible  to  become  a  beneficiary, 
and  the  laws  of  the  state  of  Ohio  governed  in  that  matter ;  that 
J.  F.  Barr  made  an  effective  change  of  beneficiarj'^  in  his  policy 
from  Leota  W.  Thomas,  wife,  to  Margaret  Barr  Hopkins,  sister ; 
that,  in  attempting  to  make  such  change  of  beneficiary,  insured 
failed  to  strictly  and  technically  comply  with  the  regulations 
of  the  order  providing  for  change  of  beneficiary,  in  that  he 
failed  to  account  for  his  inability  to  return  the  old  policy,  in 
an  affidavit  made  out  on  the  form  furnished  from  the  home  office ; 
but  that  he  did  everything  in  his  power,  under  the  circum- 
stances, to  comply  with  the  rule,  and  did,  in  law  and  equity, 
effect  such  change,  and  effect  in  equity  a  transfer  of  the  proceeds 
of  the  policy  to  his  sister,  Margaret  Barr  Hopkins. 

Intervener  Margaret  Barr  Hopkins  further  avers  that  plain- 
tiff, at  the  time  she  and  insured  were  divorced,  ceased  to  be  bene- 
ficiary under  the  policy,  and  never  afterwards  became  benefici- 
ary; and  that,  even  if  the  insured  did  not  make  her  (Margaret 
Barr  Hopkins)  beneficiary,  by  his  attempt  to  do  so,  she  is  the 
only  heir  at  law  of  the  insured,  and  for  that  reason  is  entitled  to 
the  fund  in  court,  arising  from  the  policy. 

Intervener  W.  T.  Barr,  administrator,  asserts  claims  to  the 
fund  in  controversy,  on  the  grounds  that  plaintiff  ceased  to  be 
a  beneficiary  upon  the  granting  of  the  divorce,  and  never  after- 
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wards  became  beneficiary  by  reason  of  being  the  affianced  wife, 
if  she  did  become  engaged  to  remarry  the  insured  (which  he 
denies) ;  and  that  intervener  Margaret  Barr  Hopkins  never  be- 
came a  beneficiary,  because  the  attempt  of  J.  P.  Barr  to  make 
her  his  beneficiary  was  not  effectual ;  and  that  he,  as  administra- 
tor of  the  estate  of  J.  P.  Barr,  is  entitled  to  the  proceeds  of  the 
policy. 

Such  are  the  issues  made  under  the  facts  and  conclusions 
asserted  by  the  three  parties  claiming  the  fund.  We  may  prop- 
erly first  take  up  the  matter  of  procedure. 

II.  Intervener  Margaret  Barr  Hopkins,  and  also  intervener 
W.  T.  Barr,  administrator,  assign  as  error  the  overruling  of 
intervener  Margaret  Barr  Hopkins'  motion  to  transfer  to  equity. 
1.  Appeal  and  After  the   issues  were  made  up  between 

™2w :  "fXw^  plaintiff  and  the  interveners,  and  after  the  de- 
t?ui°\n^iower  fondant  association,  under  their  interpleading, 
co^*^*-  had  paid  into  court  proceeds  of  the  policy  in- 

volved, with  interest  thereon,  and  had  been  discharged  from  fur- 
ther liability,  intervener  Margaret  Barr  Hopkins  moved  to  trans- 
fer the  case  to  equity,  and  the  court  made  the  finding  and  order : 

*' Parties  having  agreed  to  try  this  case  to  the  court,  for 
that  reason  motion  is  overruled.    All  parties  except." 

The  view  of  the  court  as  to  which  forum,  law  or  equity,  the 
case  should  be  heard  in,  seems  a  little  peculiar.  A  jury  trial 
had  been  waived  by  all  parties.  The  defendant  insurance  associa- 
tion had  paid  the  avails  of  the  policy  into  court,  on  interpleader, 
and  had  been  relieved  of  further  liability.  Intervener  Margaret 
Barr  Hopkins  had  tendered  an  equitable  issue,  by  alleging  facts 
which,  she  claimed,  supported  an  equitable  assignment  to  her  of 
the  policy,  and  praying  that  the  court  award  to  her  the  proceeds 
of  the  policy  on  the  ground  that,  in  equity,  she  was  the  owner 
of  the  policy.  The  pleading  of  Margaret  Barr  Hopkins  unques- 
tionably tendered  an  equitable  issue  between  her  and  the  plain- 
tiff.   Plaintiff's  counsel  recognized  that,  for  he  says  in  his  brief: 

**  There  was  no  equitable  issue  in  this  cause,  except  the  al- 
legation of  Margaret  Barr  Hopkins  that  there  was  an  equitable 
transfer  of  beneficiary's  right  from  Leota  W.  Thomas  to  Mar- 
garet Barr  Hopkins. ' ' 

Plaintiff's  evidence  was  all  received  by  the  court  upon  this 


I 
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question.  The  court  seems  to  have  recognized  that  there  was  an 
equitable  issue  tendered  by  intervener,  and  that  such  issue  must 
be  heard  in  equity,  for  he  says  in  his  ruling : 

*/ Parties  having  agreed  to  try  this  case  to  the  court,  for 
that  reason  motion  is  overruled.    All  parties  except.'' 

It  seems  to  have  been  the  thought  of  the  court  that,  if  the 
case  was  tried  to  the  court  without  a  jury,  it  would  be  the  same 
kind  of  trial  as  would  take  place  if  the  case  were  transferred  to 
equity.  The  court  did,  in  fact,  try  the  case  in  exactly  the  same 
manner  that  he  would  have  tried  it  if  he  had  entered  an  order 
transferring  the  case  to  equity,  and  had  tried  it  in  equity.  It 
appears  from  the  record,  and  also  from  the  statement  of  counsel 
for  plaintiff  and  counsel  for  interveners,  that  no  rulings  were 
made  by  the  court  on  evidence,  and  that  all  the  evidence  offered 
was  received.  In  that  situation  of  pleading  and  trial,  this  court 
may,  we  think,  entertain  the  case  as  one  triable  de  novo  in  this 
court.  It  is  manifest  that  intervener  Margaret  Barr  Hopkins 
was  entitled  to  have  the  issue  which  she  tendered  heard  in  equity, 
and  that  such  issue  should  be  first  tried  out.  If  this  court  caimot 
hear  and  try  the  case  de  novo  on  the  record  submitted,  we  must 
reverse  the  case  and  remand  it,  with  direction,  anyway,  that  the 
issue  tendered  by  intervener  be  tried  in  equity.  However,  we 
have  concluded  not  to  reverse  the  case  on  the  ground  that  inter- 
vener was  denied  the  transfer  of  the  case  to  equity,  and  to  try 
the  case  de  novo  upon  the  record  presented. 

Code  Section  3435  provides : 

**  Where  the  action  has  been  properly  commenced  by  ordi- 
nary proceedings,  either  party  shall  have  the  right,  by  motion,  to 
have  any  issue  heretofore  exclusively  cognizable  in  equity  tried 
in  the  manner  hereinafter  prescribed  in  cases  of  equitable  pro' 
ceedings;  and  if  all  the  issues  were  such,  though  none  were  ex- 
clusively so,  the  defendant  shall  be  entitled  to  have  them  all 
tried  as  in  cases  of  equitable  proceedings.'' 

That  the  pleading  of  intervener  tendered  an  equitable  issue, 
and  that  she  was  entitled  to  have  the  case  transferred  to  equity, 
there  can  be  no  doubt.  Elk  Point  I.  C.  Dist.  v.  Bennett  Bank, 
168  N.  W.  292  (not  officially  reported) ;  Olmstead  v.  Taylor,  177 
Iowa  186.    In  Olmstead  v.  Taylor,  supra,  the  court  said : 

**But  if,  as  a  matter  of  law  and  principle,  the  equitable  issue 
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disposed  of  the  full  controversy,  there  is  nothing  left  for  trial 
at  law,  and  that  would  be  true  in  this  case.  If  the  defendants 
succeeded  in  establishing  the  allegations  of  their  cross-petition, 
there  was  no  case  left  for  the  plaintiff  to  dispose  of  on  the  law 
side  of  the  calendar." 

We  may  try  this  case  de  novo,  because  there  is  an  equitable 
issue.  All  the  evidence  offered  was  admitted,  and  is  now  before 
us.  The  cause  was  tried  below  like  an  equity  cause, — that  is,  to 
the  court  without  a  jury, — and  all  the  evidence  was  admitted, 
and  no  rulings  made.  Irwin  v.  Deming,  142  Iowa  299 ;  McCor- 
mick  V.  Lundburg,  74  Iowa  558,  560;  Watt  v.  Bobbins,  160 
Iowa  595. 

Interveners  have  assigned  errors  as  in  a  law  case  on  appeal, 
and  argued  same  under  brief  points,  and  plaintiff  has  responded 
to  same.  However,  having  decided  to  try  the  case  de  novo,  we 
will  examine  the  whole  record,  so  far  as  required  for  decision 
of  the  case. 

III.  The  j&rst  question  that  logically  presents  itself  is 
whether  or  not  there  was  a  valid  change  of  beneficiary ;  because, 
if  the  insured,  J.  F.  Barr,  by  what  he  did,  effected  a  change  in 

beneficiaries, — that  is,  if,  by  what  he  did,  he 

2.  Insurance:  i       i  •        •  ^  -»«-  ^    t*  tt      i  •  i  • 

fraternal  bene-      made  his  sistcr,   Margaret  Barr   Hopkins,  his 
equitabie°^change   beucficiary, — then  that  disposes  of  the  case.  Per- 

of    beneficiary.         ,  t.       i  j  y*      j.   *  •  ix-i^-i  i- 

haps  we  should  first  inquire  whether  the  plain- 
tiff, who  was  named  in  the  certificate,  had  a  vested  interest  in 
the  benefit  provided  for  by  the  certificate,  that  could  not  be 
disturbed.  Unquestionably,  she  had  no  vested  interest  that  would 
be  effective  against  an  actual  change  of  beneficiary.  We  take  it 
that  the  rule  is  that,  as  long  as  Barr  lived,  he  had  the  right, 
so  far  as  plaintiff  was  concerned,  of  changing  his  beneficiary 
at  ynll.  That,  as  we  understand  it,  is  the  rule  as  to  change  of 
beneficiary  in  a  certificate  of  fraternal  insurance :  that  the  bene- 
ficiary has  no  vested  interest  in  the  benefit  provided  for  by  the 
certificate.    Toivnsend  v.  Fidelity  &  Cas.  Co.,  163  Iowa  713. 

There  is  no  dispute  in  the  facts  relating  to  the  attempted 
change  of  beneficiaries.  Barr  attempted  to  make  his  sister,  Mar- 
garet Barr  Hopkins,  his  beneficiary,  in  place  of  his  former  wife, 
the  plaintiff.  Now,  what  did  he  do,  and  what  did  he  fail  to  do, 
and  what  is  the  effect,  are  the  pertinent  inquiries.     There  be- 
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ing  no  dispute  in  the  facts,  it  resolves  itself  into  a  question  of 
law,  under  the  undisputed  facts. 

On  October  25,  1916,  the  insured,  J.  F.  Barr,  wrote  to  M.  J. 
Canney,  local  secretary  of  the  association,  as  follows: 

**I  write  you  a  few  lines  to  let  you  know  that  I  want  to  have 
my  insurance  policy  changed  from  my  wife  to  my  sister,  Mrs. 
P.  F.  Hopkins.  Now  my  wife  has  the  policy  in  her  possession 
but  she  says  she  hasn't.  Does  it  make  any  difference  or  do  you 
have  to  send  the  old  one  in.  Well  write.  I  had  an  operation  the 
other  day  and  it  came  out  all  right  but  will  have  to  have  an- 
other on  the  other  side. of  my  head  soon  aS  that  one  heals  up. 
Now  will  send  you  $1.00  in  this  letter.  If  that  isn't  enough,  let 
me  know  and  will  make  it  right." 

Answering  Barr's  letter  of  October  25,  1916,  Canney  wrote, 
on  October  29,  1916  : 

**I  have  your  letter  with  $1.00  inclosed  requesting  a  new 
insurance  policy.  It  will  be  necessary  to  return  old  policy.  If 
you  cannot  get  it  will  have  to  make  a  request  to  me,  giving  a 
full  explanation  about  your  old  policy  and  the  reason  it  cannot 
be  obtained  so  I  can  send  it  with  my  request  for  the  change  de- 
sired also  the  name  in  full  of  the  person  you  want  your  new 
policy  payable  to. 

**The  grand  office  will  refuse  to  make  the  change  unless 
this  information  is  furnished  as  the  insurance  laws  of  the  state 
must  be  fully  complied  with.  I  am  glad  to  hear  you  are  feeling 
so  well  after  your  j&rst  operation.  I  trust  you  will  soon  be  able 
to  leave  the  hospital. ' ' 

Replying  to  Canney 's  letter  of  October  29,  1916,  Barr  wrote, 
on  October  31,  1916 : 

**In  regard  to  that  policy  I  do  not  know  whether  she  has  it 
or  not  but  when  we  separated  looked  for  it  where  I  kept 'it  and 
could  not  find  it  but  found  all  other  papers  which  I  kept  with 
it  and  I  asked  her  what  she  done  with  it  and  she  said  she  didn't 
know  anything  about  it  or  didn't  see  it  but  I  think  she  has  it 
and  won't  own  up  to  it  because  it  could  not  have  got  lost  so  I 
don't  know  I  can  get  it  or  what  to  do  about  it.  But  I  do  not 
want  her  to  have  it  as  we  are  divorced  and  she  is  nothing  to  me. 
Now  the  person  I  want  it  made  out  to  is  my  sister,  Mrs.  Margaret 
Barr  Hopkins." 
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Section  24  of  the  constitution  and  by-laws  is  as  follows: 

'*Any  member  wishing  to  change  his  beneficiary  in  his 
policy  or  policies  can  do  so  by  returning,  through  the  insurance 
secretary  of  the  division  to  which  he  belongs,  the  policy  or  poli- 
cies in  his  possession,  with  a  written  request  over  his  own  signa- 
ture, giving  full  name  and  relationship  of  present  beneficiary  or 
beneficiaries,  and  those  of  the  new  beneficiary  or  beneficiaries, 
who  must  be  in  one  of  the  classes  designated  in  Section  1.  Be- 
ing unable  to  return  old  policy  or  policies,  duplicates  will  be 
granted  by  member's  making  affidavit  of  the  facts  on  a  form  sup- 
plied by  the  home'ofiice,  executed  before  an  ofl&cer  authorized 
by  law  to  administer  oaths,  and  waiving  all  benefits  or  rights  to 
himself  and  his  beneficiaries  named  in  former  policy  or  policies 
held  by  him,  such  change  to  be  effective  from  the  date  borne  by 
the  request,  providing  the  new  beneficiaries  are  in  one  of  the 
classes  designated  in  Section  1,  for  which  a  fee  of  25  cents  will 
be  charged  for  each  policy  changed. ' ' 

It  will  be  observed  that  Section  24  requires,  in  order  to 
change  beneficiary,  that  the  old  policy  be  returned;  or  ** being 
unable  to  return  the  old  policy  *  •  •  duplicates  will  be  granted 
by  member's  making  an  affidavit  of  the  fact  on  a  form  supplied 
by  the  home  office,  executed  before  an  officer  authorized  by  law 
to  administer  oaths,  and  waiving  all  benefits  or  rights  to  himself 
and  his  beneficiaries  named  in  the  former  policy  held  by  him, 
such  change  to  be  effective  from  the  date  borne  by  the  request. ' ' 

All  the  information  required  in  Section  24  of  the  by-laws 
was  furnished  the  insurance  secretary  in  Barr's  letter  of  October 
25th.  In  that  letter,  he  stated  his  desire  to  have  the  beneficiary 
clianged  from  his  former  wife  to  his  sister,  Margaret  Barr  Hop- 
kins. He  further  stated  that  his  former  wife  (plaintiff)  had  the 
policy  in  her  possession,  but  that  she  denied  having  it.  He 
also  sent  in  the  fee  required,  and  more.  Canney,  secretary,  on 
October  29th,  acknowledged  receipt  of  the  fee,  and  advised  Barr 
that  it  would  be  necessary  for  him  to  return  the  old  policy,  say- 
ing: 

*  *  If  you  cannot  get  it  you  will  have  to  make  a  request  to  me 
giving  a  full  explanation  about  the  old  policy  and  the  reason  it 
cannot  be  obtained  so  I  can  send  it  with  my  request  for  the 
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change  desired.    Also  the  name  in  full  of  the  person  you  want 
your  new  policy  payable  to. ' ' 

It  will  be  observed  that  no  reference  is  made  in  the  secre- 
tary's  letter  of  any  requirement  of  an  affidavit.  All  the  secre- 
tary asked  for  was  that  Barr  should  make  a  request,  giving  an 
explanation  about  the  old  policy,  the  reason  it  could  not  be  ob- 
tained, and  the  full  name  of  the  person  he  desired  to  receive 
the  money.  Barr  had  given  to  the  secretary,  in  his  letter  of 
October  25th,  the  name  of  his  sister,  whom  he  desired  to  have 
made  beneficiary,  as  **Mrs.  P.  P.  Hopkins;''  and  in  his  letter  of 
October  31st,  he  gave  to  the  secretary  the  full  name,  ''Mrs. 
Margaret  Barr  Hopkins."  Barr  did  not  have  the  policy  in  his 
possession.  Barr  was  in  the  hospital,  recovering  from  a  critical 
operation,  and  expecting  that  it  would  be  necessary  for  him  to 
submit  to  another  operation,  which  he  did.  Barr  did  not  have 
a  copy  of  the  constitution  and  by-laws.  He  took  defendant, 
through  its  secretary,  M.  J.  Canney,  at  its  word,  and  in  his 
letter  of  October  31st,  his  last  letter,  he  gave  the  secretary  all 
the  information  required  of  him  by  the  secretary's  letter  of 
October  29th.  Barr  furnished  the  information,  the  facts,  that 
the  secretary  asked  him  to  furnish.  He  did  not  furnish  the  in- 
formation in  the  form  of  an  affidavit,  as  required  by  the  by- 
laws. The  only  respect  in  which  the  by-laws  of  the  defendant 
association  were  not  complied  with  was  that  the  information  was 
not  given  in  the  form  of  an  affidavit;  the  facts  concerning  the 
loss  of  the  old  policy  were  not  supplied  in  the  form  of  an  affi- 
davit supplied  by  the  home  office.  The  wishes  of  Barr  are  clearly 
and  unequivocally  expressed  in  his  letters,  as  to  the  change  of 
beneficiary.  The  question  remains :  Does  his  failure  to  explain 
in  an  affidavit,  as  required  by  the  by-laws,  the  loss  of  the  old 
policy  and  his  inability  to  return  the  old  policy,  defeat  his  effort 
to  change  his  beneficiary  from  Leota  W.  Thomas  to  Margaret 
Barr  Hopkins? 

Provisions  of  by-laws  as  to  the  method  of  change  of  bene- 
ficiary are  for  the  benefit  of  the  association,  and  it  may  waive 
8  iNsuBANOB-         them.     Barr  had  furnished  to  the  association, 
iraternai^  bene*      through  its  Secretary,  all  the  information  re- 
waiver  in  re        quired  by  the  by-laws  as  to  the  certificate.    He 

change  of  bene-       i  v  ./ 

flciaries.  had  Stated  in  his  letter  of  October  25th  that  he 
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could  not  find  the  certificate,  and  that  he  thought  it  was  in  the 
possession  of  his  former  wife.  Barr  also  stated  in  that  letter  whom 
he  wanted  as  his  beneficiary.  In  that  letter,  Barr  stated  that  he 
wanted  his  sister,  Margaret  Barr  Hopkins,  to  be  his  beneficiary, 
instead  of  his  former  wife,  Leota  W.  Thomas.  It  was  not  re- 
quired by  the  by-laws  that  the  name  of  the  changed  beneficiary, 
the  name  of  the  person  whom  he  wished  to  be  his  beneficiary, 
instead  of  the  beneficiary  named  in  the  present  certificate,  should 
be  communicated  to  the  association  by  way  of  an  affidavit.  It 
is  only  the  fact  that  the  old  certificate  had  been  lost  that  the 
by-laws  required  to  be  communicated  to  the  company  by  way  of 
an  affidavit.  Having  the  facts  stated  as  to  loss  of  certificate  is  a 
precautionary  measure  rule,  for  the  protection  of  the  association 
against  having  more  than  one  certificate  out  at  once  for  the 
same  insurance.  No  person  or  persons,  no  one  other  than  the 
association,  is  interested  or  benefited,  or  can  be  in  any  way  af- 
fected by  the  manner  in  which  the  loss  of  a  certificate  shall  be 
communicated  to  the  association,  as  to  whether  it  shall  be  in  a 
letter  or  through  an  affidavit  made  on  a  form  furnished  by  the 
home  office.  The  secretary,  in  his  letter  to  Barr  telling  Barr 
how  to  account  for  the  pld  policy, — the  reason  it  could  not  be 
obtained  for  returning  to  the  association, — said  nothing  about 
an  affidavit,  on  a  form  furnished  by  the  home  office  or  on  any 
other  form.    He  simply  wrote  Barr: 

**If  you  cannot  get  it,  you  will  have  to  make  a  request  to 
me,  giving  a  full  explanation  about  your  old  policy,  and  the 
reason  it  cannot  be  obtained.*' 

After  receiving  this  letter  from  the  secretary,  telling  him 
just  what  to  do,  just  what  facts  to  furnish, — the  two  things  ne- 
cessary, namely,  that  the  old  policy  was  lost  and  could  not  be 
returned,  and  the  name  of  the  beneficiary  that  he  wanted  sub- 
stituted for  Leota  W.  Thomas,  his  former  wife, — Barr  furnished 
the  facts  required. 

As  before  stated,  the  by-law  does  not  require  that  the  com- 
munication to  the  association  of  the  name  of  the  new  beneficiary 
should  be  in  the  form  of  an  affidavit ;  but  only  the  one  thing  is 
required  by  the  by-law  to  be  in  the  form  of  an  affidavit,  namely, 
that  the  old  policy  cannot  be  produced,  and  the  reason  why.  Now 
wliat  difference  does  it  make  to  anybody,  except,  possibly,  the 
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company,  whether  the  association  is  told  in  a  letter  or  in  an 
afSdavit  that  he  cannot  find  his  old  policy  for  the  purpose  of  sur- 
rendering it  and  of  having  a  new  policy  made  out  in  favor  of  a 
beneficiary  other  than  the  person  named  in  the  old  policy  ?  Only 
the  one  thing  is  required  to  be  stated  in  an  aflBdavit,  and  that  is 
the  reason — ^the  facts  about  why — ^the  old  policy  cannot  be  re- 
turned. A  statement  made  in  an  affidavit  is  of  a  more  solemn 
character  than  a  mere  statement  made,  not  under  oath.  The 
requirement  of  this  statement  as  to  loss  of  policy  or  why  it  can- 
not be  returned  to  the  association  is  not  made  for  the  benefit  of 
the  beneficiary  or  the  insured.  It  is  entirely  for  the  benefit  and 
purposes  of  the  association. 

In  the  instant  case,  the  association  did  not  quibble,  did  not 
make  any  objection  whatever  to  the  noncompliance  with  any  of 
its  by-laws,  but  paid  the  certificate  avails  into  court,  to  be 
awarded  to  the  one  who  may  be  proven  the  owner. 

We  think  that  neither  the  plaintiff  nor  the  administrator  is 
entitled  to  object  because  Barr,  in  bed,  and  having  undergone 
one  operation  and  soon  having  to  have  another,  had  notified  the 
association  in  a  plain,  clear  letter  that  he  could  not  return  the 
old  policy  because  he  did  not  have  it  in  his  possession,  aad 
thought  his  former  wife  had  it,  instead  of  in  the  form  of  an 
affidavit  furnished  from  the  home  office.  Wood  v.  Brotherhood 
of  Am.  Yeomen,  148  Iowa  400 ;  Holden  v.  Modern  Brotherhood, 
151  Iowa  673;  Fischer  v.  Malchow,  93  Minn.  396  (101  N.  W. 
602) ;  Wandell  v.  Mystic  Toilers,  130  Iowa  639. 

It  is  announced  in  many  cases  that  the  rule  requiring  the 
surrender  of  a  certificate  when  it  is  desired  by  the  insured  to 
change  his  beneficiary,  and  have  a  new  certificate  issued,  with 
another  beneficiary  named  in  it,  and,  in  fact,  most  of  the  rules 
with  respect  to  making  a  change  of  beneficiaries, — that  is,  the 
technical  rules  of  proceeding, — are  intended  for  the  benefit 
of  the  insurer.  Wood  v-  Brotherhood  of  Am.  Yeomen,  148  Iowa 
400;  Fischer  v.  Malchow,  93  Minn.  396  (101  N.  W.  602). 

Barr  did  everything  required  by  the  by-laws  to  change  his 
beneficiary  from  his  divorced  wife  to  his  sister,  Margaret  Barr 
Hopkins.  He  did  everything  necessary  to  effect  a  change  of 
beneficiary :  that  is,  he  told  the  association  whom  he  wanted  to 
be  beneficiary,  and  why  he  could  not  send  in  the  old  certificate. 
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The  only  thing  wanting  was  that  the  information,  the  fact  that 
he  could  not  obtain  the  old  policy  to  return  it,  because  his  di- 
vorced wife,  he  thought,  had  it  in  her  possession,  was  told  in  a 
letter,  instead  of  an  aflSdavit.  The  by-laws  say:  ^*0n  a  form 
supplied  by  the  home  office.*'  If  Barr  had  employed  someone 
to  write  up  an  affidavit  for  him,  containing  the  same  facts  stated 
in  his  letter  as  to  why  he  could  not  return  the  old  policy,  and  if 
such  affidavit  had  not  been  **on  a  form  furnished  by  the  home 
office,"  there  would  not  have  been  a  strict  compliance  with  the 
by-laws.  There  would  have  been  a  variance,  and  there  would  be 
about  as  much  reason  to  insist  that  it  was  a  fatal  variance  as 
there  is  in  this  case,  where  the  required  information  was  fur- 
nished by  letter  only. 

Section  24  of  the  by-laws  provides  that  any  member  has  a 
right  to  change  his  beneficiary,  and  that  the  member  should  re- 
turn his  old  policy  to  the  insurance  secretary  of  the  division  to 
which  he  belongs,  making  a  written  request  for  the  change,  and 
giving  the  name  and  relationship  -of  the  beneficiary  to  whom  the 
insurance  is  to  be  made ;  that,  if  the  member  is  unable  to  return 
his  old  policy,  he  should  make  an  affidavit  of  the  fact  on  a  form 
supplied  by  the  home  office.  All  the  information  required  in 
Section  24  of  the  by-laws  of  the  order  was  furnished  the  insur- 
ance secretary  of  the  division  to  which  Barr  belonged,  in  Barr's 
letter  of  October  25th.  In  that  letter  he  stated  that  it  was  his 
desire  to  have  the  beneficiary  changed  from  his  divorced  wife  to 
his  sister,  Margaret  Barr  Hopkins.  He  further  stated  that  his 
divorced  wife  (plaintiff)  had  the  policy  in  her  possession,  but 
she  denied  so  having  it.  The  fee  required  was  sent.  On  October 
29th,  in  answer  to  Barr's  letter  of  October  25th,  the  insurance 
secretary  acknowledged  receipt  of  the  fee  for  making  the  change 
of  beneficiary,  and  advised  Barr  that  it  would  be  necessary  for 
him  to  return  the  old  policy,  and  said :  . 

'*If  you  cannot  get  it  [the  old  policy]  you  will  have  to 
make  a  request  to  me,  giving  a  full  explanation  about  the  old 
policy  and  the  reason  it  cannot  be  obtained,  so  I  can  send  it  with 
my  request  for  the  change  desired.*' 

There  is  no  reference  in  the  secretary's  letter  to  any  re- 
quirement of  the  order  as  to  any  affidavit  on  any  form  of  the 
home  office.    All  the  secretary  asked  Barr  for  was  that  he  should 
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make  his  request,  giving  an  explanation  about  the  old  policy, 
the  reason  it  could  not  be  obtained,  and  the  full  name  of  the 
person  he  wanted  the  new  policy  payable  to.  But  Barr  did  not 
have  the  policy  in  his  possession.  He  thought  the  plaintiff  had 
it.  Barr  had  no  copy  of  the  constitution  and  by-laws.  He  was 
a  laboring  man,  on  a  sick  bed.  He  followed  the  instructions 
given  him  by  M.  J.  Canney,  secretary  of  the  company ;  and  in 
his  second  written  request,  Barr  gave  all  the  information  re- 
quired of  him  by  Canney,  secretary,  in  his  letter  to  Barr  of 
October  29th.  In  his  former  letter,  of  October  25th,  Barr  had 
told  the  secretary  of  the  change  he  wanted  made,  and  why  he 
could  not  return  the  policy.  He  did  not  have  the  policy.  But 
when  he  received  the  secretary's  answer  to  the  letter  of  October 
25th,  he  again  wrote  him,  giving  him  the  information  that  the 
secretary  told  him  was  required.  In  his  second  letter,  of  October 
31st,  he  is  very  explicit  in  his  statements  concerning  the  old 
policy,  and  why  he  could  not  return  it,  saying  that  he  looked 
for  it  when  he  and  his  divorced  wife  separated,  and  that  he  could 
not  find  it ;  that  he  believed  his  divorced  wife  had  it.  In  that 
same  letter,  Barr  said : 

**But  I  do  not  want  her  to  have  it  as  we  are  divorced  and 
she  is  nothing  to  me.  Now  the  person  I  want  it  made  out  to  is 
my  sister,  Margaret  Barr  Hopkins. '* 

The  correspondence  of  Barr  with  the  company  through  its 
secretary  in  the  three  letters  shows  clearly  that  Barr  informed 
the  secretary  in  his  first  letter  that  he  wanted  to  change  his 
beneficiary.  The  secretary  answered  his  letter,  and  told  him 
what  he  would  have  to  do  to  effect  a  change ;  and  in  his  second 
letter,  Barr  furnished  to  the  secretary  the  information  required 
by  the  secretary's  letter  to  him.  The  secretary  said  nothing  to 
Barr  about  the  required  information's  having  to  be  furnished 
in  an  affidavit,  the  form  of  which  must  be  furnished  from  the 
home  oflSce.  The  secretary  said  nothing  about  an  affidavit  of 
any  kind. 

It  seems  to  us  that  the  requirement  of  Section  24  of  the 
by-laws  of  the  defendant  order,  as  to  furnishing  the  information 
on  a  blank  furnished  by  the  home  office,  was  a  rule  enacted  for 
the  benefit  of  that  order,  a  rule  for  the  convenience  of  the  offi- 
cers of  the  order.    This  has  been  recognized  by  this  and  other 
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courts.  Wood  v.  Brotherhood  of  Am,  Yeomen,  148  Iowa  400; 
Holden  v.  Modern  Brotherhood,  151  Iowa  673  j  Fischer  v.  McU- 
chow,  93  Minn.  396  (101  N.  W.  602) ;  29  Cyc.  135;  WandeU  v. 
Mystic  Toilers,  130  Iowa  639.  This  court  said,  in  Wood  v. 
Brotherhood  of  Am.  Yeomen,  supra: 

* '  The  rule  requiring  the  surrender  of  the  certificate,  and  for 
that  matter,  most  of  the  rules  with  respect  to  changing  bene- 
ficiaries, is  intended  fqr  the  benefit  of  the  insurer." 

The  Illinois  court,  in  Delaney  v,  Delaney,  1-75  111.  187  (51 
N.  E.  961),  says: 

**The  provision  that  a  new  certificate  may  be  issued  upon 
the  surrender  of  the  old  certificate  is  a  provision  which  is  made 
for  the  benefit  of  the  association." 

The  Minnesota  Court,  in  Fischer  v.  Malchow,  supra,  says: 

*'The  rules  were  made  for  the  benefit  of  the  association, 
and  to  protect  it,  and  not  beneficiaries  or  others  claiming  the 
money  to  be  paid  upon  the  death  of  a  member. ' ' 

The  law  is  well  stated  in  29  Cyc.  135,  where  the  rule  is  laid 
down  as  follows: 

**It  is  generally  held  that  the  regulations  concerning  the 
method  of  changing  beneficiaries  are  prescribed  for  the  protec- 
tion of  the  society,  and  that,  if  the  society  has,  by  waiver  or 
estoppel,  lost  its  right  to  object  to  a  change  of  beneficiary,  no 
one  else  may  raise  that  objection." 

The  provision  of  the  by-law  was  not  made  for  the  benefit 
of  Leota  W.  Thomas  or  of  W.  T.  Barr,  administrator,  but  was 
solely  for  the  convenience  and  benefit  of  the  association.  The 
requirements  of  Section  24  of  the  by-laws  were  for  the  asso- 
ciation's benefit,  and  it  could  waive  the  strict  and  literal  com- 
pliance therewith;  and  the  association  did  waive  the  strict  and 
literal  compliance  therewith  by  not  insisting  thereon,  and  by 
paying  the  proceeds  of  the  certificate  into  court.  Barr  did 
comply  with  the  spirit  of  the  requirement,  in  furnishing  all  the 
information  which  was  asked  for  in  the  by-laws;  only,  he  fur- 
nished such  information  in  a  letter,  written  on  his  own  stationery, 
instead  of  in  an  aflBdavit  on  a  form  furnished  by  the  home  office. 

Granting  that  the  defendant  association  would  have  been 
estopped  to  assert  a  lack  of  compliance  with  the  by-law,  had  it 
cared  to  urge  such  objection,  it  never  did  urge  any  objection 
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4.  insuranok:  ^^  ^^  such  lack  of  compliance.  The  association 
ageSt^to  ^ect  waivcd  Compliance,  with  the  technicalities  of  its 
a  waiver.  by-laws  whcn  its  divisional  secretary,  who  con- 

ducted the  business  between  Barr  and  the  home  office,  wrote  Barr, 
requesting  certain  specific  information,  and  made  no  mention 
of  any  affidavit  or  of  any  form  to  be  furnished  by  the  home  office, 
and  failed  to  furnish  the  form.  We  think  there  can  be  no 
question  of  Canney  's  authority  to  waive  the  requirements  of  the 
by-laws-.  He  was  a  divisional  officer  of  defendant  order.  He  was 
the  officer  who  conducted  the  defendant's  business  with  all  the 
members  of  defendant  order  located  within  his  division.  The 
very  by-law  which  it  is  complained  by  plaintiff  was  not  strictly 
complied  with,  provided  that  the  information  to  be  furnished 
should  be  furnished  through  the  divisional  secretary.  We  think 
that  Canney,  divisional  secretary,  had  authority  to  write  the 
letter  he  wrote  to  Barr  on  October  29th,  and  had  authority  to 
waive  strict  compliance  with  the  by-laws. 

The  fact  that  the  insurance  company  brought  the  money 
into  court,  and  never  claimed  that  Canney  had  exceeded  his  au- 
thority, shows  conclusively  that  this  officer  had  and  was  accorded 
the  power  and  authority  to  bind  the  company.  The  letter  of 
October  29th  from  Canney  to  Barr,  and  that  of  October  31st 
from  Barr  to  Canney,  show  on  their  face  that  specific  informa- 
tion was  requested  in  Canney 's  letter  and  furnished  in  Barr's 
letter  in  the  manner  requested.  No  intimation  was  made  by  the 
secretary,  in  his  letter  of  October  31st,  of  any  affidavit  or  any 
form  of  affidavit  to  be  used  by  Barr  in  making  change  of  bene- 
ficiary. Barr  gave  the  secretary  the  facts,  and  he  gave  him  all 
the  facts  he  asked  for.  Had  the  insurance  company  come  into 
this  case  and  denied  liability  to  Margaret  Barr  Hopkins, — which 
it  did  not  do, — another  issue  would  have  been  presented.  But 
that  is  not  the  situation  in  this  case.  Leota  W.  Thomas,  the 
divorced  wife,  who,  Barr  says,  had  the  policy  in  her  possession, 
and  prevented  him  from  returning  it  to  the  company,  makes  the 
objection  that  the  by-law  of  the  order  was  not  strictly  and  liter- 
ally complied  with  by  accounting  for  the  old  certificate  in  an 
affidavit  written  on  a  form  furnished  by  the  home  office.  We 
think  it  does  not  lie  in  her  mouth  to  complain  because  Barr  ac- 
counted for  his  inability  to  return  the  old  policy  in  a  letter,  in- 
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stead  of  in  an  affidavit  on  a  form  furnished  by  the  home  office. 
By  interpleading  and  by  bringing  the  money  into  court,  the 
company  waived  technicalities  required  in  the  by-laws.  This 
proposition  is  recognized  in  many  cases.  Supporting  this  propo- 
sition, see  Holden  v.  Modern  Brotherhood,  151  Iowa  673 ;  Modern 
Brotherhood  v,  Matkovitch,  56  Ind.  App.  8  (104  N.  B.  795) ; 
29  Cye.  136. 

The  effect  of  the  defendant's  depositing  the  fund  in  court 
was  to  say  to  the  court  that  it  did  not  care  to  rely  on  the  techni- 
calities of  its  by-laws,  and  desired  the  court  to  award  the  fund 
to  whomsoever  the  deceased  intended  should  receive  it.  That  is 
what  the  company  did  say,  in  its  petition  of  interpleader.  The 
defendant  company  having  waived  strict  compliance  with  the 
by-law  in  the  manner  of  accounting  for  the  old  certificate,  we 
think  it  is  established  by  the  authorities  that  it  does  not  lie  in 
the  mouth  of  Leota  W.  Thomas  or  of  the  administrator  to  com- 
plain of  the  manner  in  which  the  old  certificate  was  accounted 
for. 

The  doctrine  that  no  one,  as  a  rule,  other  than  the  insurer 
can  assert  the  provisions  of  the  by-laws  is  well  stated  in  Lentz 
V.  Fritter,  92  Ohio  St.  186,  194  (110  N.  E.  637),  where  the 
Supreme  Court  of  Ohio  says: 

'  *  It  cannot  be  claimed,  however,  that  a  beneficiary  named  in 
such  a  policy  or  certificate  of  such  association  has  any  vested 
interest  therein  until  the  death  of  the  insured ;  and  hence,  in  the 
absence  of  prohibitory  legislation,  the  beneficiary  may  be  changed 
at  will  by  the  insured,  upon  a  manifestation  of  his  intention 
and  designation  of  a  new  beneficiary.  *  *  *  It  being  true  that 
no  one  else  had  a  vested  interest  in  this  certificate,  why  should 
anyone  else  be  permitted  to  complain  of  the  manner  in  which 
it  was  madeV 

See,  also,  Fischer  v.  Malchow,  93  Minn.  396  (101  N.  W. 
602).    In  29  Cyc.  136,  it  is  said: 

'*The  society  may,  in  the  lifetime  of  the  member,  waive 
provisions  in  its  laws  or  in  the  certificate  governing  the  method 
of  changing  beneficiaries,  or  estop  itself  from  insisting  thereon, 
and  when  it  has  done  so,  no  one  else  can,  as  a  rule,  take  advan- 
tage of  noncompliance  with  such  provisions." 

We  think   it  clear,  and   an  unavoidable   conclusion,   that 
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neither  the  plaintiff  nor  W.  T.  Barr,  administrator,  can  be  heard 
to  say  that  intervener  Margaret  Barr  Hopkins  is  not  entitled  to 
recover  because  J.  P.  Barr,  the  insured,  instead  of  furnishing 
the  information  of  his  inability  to  return  the  old  certificate  on  a 
blank  to  be  supplied  by  the  home  office,  furnished  the  information 
in  a  letter  on  his  own  stationery. 

The  rule  in  some  of  the  older  cases  was,  and  it  is  the  general 
rule,  that  a  change  of  beneficiary,  in  order  to  be  effectual,  must 
be  in  accordance  with  the  provisions  of  the  by-laws  of  the  in- 
surer ;  in  other  words,  that  the  person  desiring  to  have  the  bene- 
ficiary changed  must  pursue  the  course  pointed  out  in  the  con- 
stitution and  by-laws  of  the  order. 

It  seems  to  us  that  the  case  before  us  may  well  be  consid- 
ered as  falling  within  the  rule  announced  in  Supreme  Conclave 
V,  Cappella,  41  Fed.  1.  In  that  case,  there  was  a  request  in 
writing,  signed  by  the  insured,  that  the  beneficiary  be  changed. 
This  request  was  received  by  the  secretary  at  the  home  office,  the 
day  before  the  death  of  insured.  The  certificate  was  not  surren- 
dered, as  provided  by  the  by-laws  of  the  order,  and  insured  died 
before  surrendering  the  old  certificate,  or  having  a  new  certifi- 
cate issued  to  him.  The  court  held,  nevertheless,  that  there  was 
a  valid  change  of  beneficiaries,  for  the  reason  that  assured  had 
done  all  that  it  was  within  his  power  to  do.  This  case  lays  down 
three  exceptions  to  the  rule  of  strict  compliance  with  the  by- 
laws, which  are  as  follows : 

1.  Where  the  society  has  waived  jeompliance  or  estopped 
itself  to  assert  noncompliance. 

2.  Where  it  is  beyond  the  power  of  the  member  to  comply 
literally  with  the  regulations. 

3.  If  the  insured  has  pursued  the  course  pointed  out  in  the 
by-laws,  and  has  done  all  in  his  power  to  change  the  beneficiary, 
but,  before  the  new  certificate  is  actually  issued,  he  dies,  a  court 
of  equity  will  act  as  if  the  new  certificate  had  be'en  issued. 

Perhaps  the  Cappdla  case  is  the  leading  case  on  this  sub- 
ject. The  facts  are  nearly  identical  with  those  in  the  case  at  bar. 
The  old  certificate  was  not  surrendered,  as  required  by  the  by- 
laws; but  the  court  held  that  this  would  not  defeat  the  insured's 
wishes,  for  the  reason  that  he  had  done  all  within  his  power  to 
do.    In  the  instant  case,  did  not  the  insured,  J.  F.  Barr,  imder  his 
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situation  and  under  the  directions  given  him  by  the  divisional 
secretary,  do  all  within  his  power  to  change  his  beneficiary  from 
Leota  W.  Thomas,  his  divorced  wife,  to  Margaret  Barr  Hopkins, 
his  sister?  It  is  to  be  remembered  that  Barr  started  to  effect  a 
change  of  beneficiaries  15  days  before  his  death,  and  that  he  was 
in  a  hospital,  and  underwent  two  surgical  operations,  and  that 
the  order,  through  Canney,  secretary,  knew  that  Barr  was  in  a 
hospital  and  undergoing  a  surgical  operation/  Barr.  did  every- 
thing that  Canney,  secretary,  directed  him  to  do.  What  more 
could  Barr  have  done  in  his  situation  ?  Did  not  Barr,  in  follow- 
ing  the  written  directions  of  the  divisional  secretary,  in  his 
situation  of  illness  and  ignorance  of  the  technical  rule  provided 
in  the  by-law,  the  technical  manner  of  communicating  to  the 
order  the  reason  why  he  could  not  return  the  old  policy,  ac- 
complish all  that  lay  in  his  power  to  do  ?  It  may  be  urged  that 
Barr  was  bound  to  know  the  rule  contained  in  the  by-law,  that 
he  must  account  for  his  inability  to  return  the  old  policy  by 
making  an  affidavit,  on  a  form  furnished  by  the  home  office,  of 
the  fact  that  he  thought  his  former  wife  had  the  certificate,  and 
that  he  was  unable  to  obtain  it.  Yes,  the  by-laws  of  the  order 
are  part  of  the  contract  of  insurance.  Barr  did  not  have  a  copy 
of  the  by-laws.  Perhaps  he  should  have  had.  It  does  not  appear 
whether  Canney,  secretary,  had  a  copy  of  the  by-laws  or  not. 
But  Canney  assumed  to  tell  Barr  exactly  what  to  do  to  make  the 
change  he  desired;  and  Canney  said  nothing  about  the  rule  in 
the  by-law.;  said  nothing  about  Barr's  having  to  account  in  an 
affidavit  for  his  inability  to  return  the  old  certificate.  This  man, 
confined  in  a  hospital,  sought  the  advice  of  Canney,  secretary, 
and  when  he  received  it,  followed  his  directions.  Must  it  be 
said  that,  because  Barr  did  not  know  more  about  the  technical 
rule  in  the  by-law,  on  the  question  of  how  to  account  for  the 
old  certificate,  than  Canney,  secretary,  revealed  to  him  in  an- 
swering Barr's  direct  question  of  what  to  do,  Barr  failed  to  do 
all  within  his  power  to  effect  a  change  of  beneficiaries?  The 
instant  case  is  different  from  any  of  the  reported  cases,  in  that 
the  insured  asked  the  divisional  secretary  just  what  to  do  and 
how  to  do  it,  to  effect  a  change  of  beneficiaries,  and  religiously 
followed  the  secretary's  direction,  doing  not  less  and  not  more, 
but  all  that  the  secretary,  in  his  letter  of  October  29th,  explicitly 
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told  him  to  do.  And  this  was  10  days  before  Barr  died.  There 
was  plenty  of  time  for  the  secretary  to  have  furnished  Barr  with 
a  form  of  an  affidavit  from  the  home  office,  on  which  he  could 
make  an  affidavit.  But  Barr  knew  nothing  about  this  require- 
ment of  an  affidavit.  The  secretary  probably  did,  but  he  evi- 
dently thought  the  requirement  not  absolutely  necessary,  and 
that  it  might  be  waived  by  the  company.  Anyway,  he  did  waive 
it  for  the  company.  He  did  all  he  could  to  waive  it  for  the  com- 
pany by  assuming  to  tell  Barr  just  what  to  do,  without  mention- 
ing an  affidavit  on  the  company's  form  or  any  other  form. 
Under  Barr's  situation,  it  was  clearly  beyond  his  power,  we 
think,  to  literally  comply  with  the  regulations,  but  he  did  comply 
with  them  so  far  as  it  was  within  his  power  to  do. 

It  may  be  conceded,  as  appellee  contends,  that  the  general 
rule  is  that  a  strict  construction  should  be  given  to  the  rule  of 
law  for  making  change  of  beneficiary.  Appellee  has  cited  cases 
in  support  of  that  theory,  and  there  are  numerous  decisions  of 
many  courts  which,  in  substance,  hold  that,  where  the  by-laws 
or  constitution  of  a  mutual  benefit  society  provide  a  method  of 
making  a  change  of  beneficiary,  that  method  must  be  pursued 
by  a  member  in  making  such  change  or  designation.  While  that 
is  true,  there  are  well-defined  exceptions  to  the  general  rule,  as 
set  forth  in  the  Cappella  case  and  in  29  Cyc.  133,  above  quoted, 
and  other  cases.  Holden  v.  Modern  Brotherhood,  151  Iowa  673 ; 
Wandell  v.  Mystic  Toilers,  130  Iowa  639 ;  Wood  v.  Brotherhood 
of  Am,  Yeomen,  148  Iowa  400 ;  Hayden  v.  Modern  Brotherhood, 
173  Iowa  395;  Simcoke  v.  Chrand  Lodge,  84  Iowa  383;  Schimdt 
V,  Iowa  K.  P.  Ins.  Assn.,  82  Iowa  304;  Townsend  v.  Fidelity  <& 
Cos.  Co.,  163  Iowa  713;  Ada/ms  v.  Police  &  F.  Ins.  Assn.,  103 
Neb.  552  (172  N.  W.  755) ;  Robinson  v.  RoUnson,  121  Ark.  276 
(181  S.  W.  300) ;  Modern  Brotherhood  v.  Makovitch,  56  Ind. 
App.  8  (104  N.  E.  795) ;  Fischer  v.  Malchow,  93  Minn.  396  (101 
N.  W.  602) ;  Allgemevner  Arbiter  Bund  v.  Adamson,  132  Mich. 
86  (92  N.  W.  786) ;  Orcmd  Lodge  v.  Child,  70  Mich.  163  (38  N. 
W.  1) ;  Marsh  v.  Supreme  Council,  149  Mass.  512  (21  N.  E. 
1070) ;  Grand  Lodge  v.  Noll,  90  Mich.  37  (51  N.  W.  268). 

The  holding  in  the  recent  case  of  Taylor  v.  Grand  Lodge, 
(N.  D.)  178  N.  W.  130,  supports  the  exceptions  to  the  general 
rule.    There,  the  by-laws  of  the  order  provided  that  the  benefici- 
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ary  might  be  changed  by  filling  out  the  blank  form  on  the  back 
of  the  certificate,  having  the  signature  of  the  insured  attested 
by  the  recorder  of  the  lodge,  and  the  seal  of  the  lodge  attached 
thereto,  and  by  delivering  the  certificate,  with  the  form  properly 
filled  in,  to  the  recorder  of  the  lodge,  with  a  fee  of  50  cents. 
The  insured  filled  out  the  blank  form,  but  the  signature  was  not 
attested  by  the  recorder  of  the  lodge  nor  by  anyone  else,  nor  were 
the  other  requirements  of  the  by-laws  complied  with.  Further- 
more, the  certificate,  with  the  insured's  request  for  a  change, 
was  not  delivered  to  the  insurance  order,  nor  was  the  insured'^ 
intention  of  requesting  the  change  made  known  to  the  order  until 
after  the  death  of  insured.    The  court  said: 

'^In  this  case,  however,  the  lodge  makes  no  complaint.  So 
far  as  it  is  concerned,  it  assumes  sufficient  compliance  with  the 
regulations  providing  for  the  change  of  beneficiary  has  been  ac- 
complished. It  does  not  object  that  compliance  with  its  regula- 
tions has  not  taken  place.  It  brings  the  money  into  court,  and 
is  willing  that  such  beneficiary  shall  have  it  as  the  court  may 
say  is  entitled  to  it.  We  think,  therefore,  the  lodge  has  waived 
any  failure  of  compliance  with  its  regulations  in  regard  to  the 
change  of  beneficiary.  *  *  *  In  cases  such  as  this,  no  iron-clad 
rule  can  be  enunciated.  The  most  and  best  that  can  be  said  in 
such  a  case  is  that,  if  the  insured  has  done  all  in  his  power  to 
comply  with  the  regulation  of  the  order,  in  such  a  matter  as 
designating  a  change  of  beneficiary,  but  has  not  done  all  that  the 
order  requires,  and  it  is  equitable  to  give  effect  to  his  partially 
completed  efforts  to  make  such  change,  and  if  it  plainly  would 
result  in  great  injustice  if  his  partially  completed  acts  were  not 
regarded  as  completed,  equity  should  regard  that  as  done  which 
ought  to  have  been  done ;  and  we  think  that  condition  applies  to 
this  case,  for  equity  is  with  the  plaintiff." 

We  are  constrained  to  hold  that  Barr  did  all  within  his 
power  to  effect  the  change  of  beneficiary  in  the  insurance  certifi- 
cate from  Leota  W.  Thomas,  his  former  wife,  to  Margaret  Barr 
Hopkins,  his  sister,  and  that  what  he  did  effectuated  such  change, 
and  made  out  an  equitable  transfer  of  the  fund  in  controversy 
to  intervener  Margaret  Barr  Hopkins. 

IV.  Another  issue  of  law,  the  facts  being  undisputed,  is 
presented  by  the  claim  of  plaintiff  that  she  is  entitled  to  the 
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fund  in  controversy,  based  on  the  theory  that  a  beneficiary  desig-  . 

nated  in  a  life  insurance  certificate  valid  in  its 
'  effect  of  divorce    inception  remains  valid,  although  the  insurable 

of  beneficiary.  ..  ,  i  .  'xi  taij^^i* 

interest  may  have  terminated;  and  that  this 
rule  controls  in  case  of  a  divorced  wife ;  and  that  she  is  entitled 
to  the  proceeds  of  the  certificate,  unless  there  has  been  an  actual 
change  of  beneficiary.  Plaintiff  cites  cases  from  our  court  and 
other  courts  to  sustain  her  position.  White  v.  Brotherhood  of 
Am.  Yeomen,  124  Iowa  293 ;  Schmidt  v,  Hauer,  139  Iowa  531 ; 
Brown  v.  Ancient  Order  U.  W.,  208  Pa.  101 ;  Overhiser  v.  Over- 
hiser,  14  Colo.  App.  1  (59  Pac.  75) ;  Covrtois  v.  Grand  Lodge, 
135  Cal.  552  (67  Pac.  970). 

On  the  other  hand,  intervener  Margaret  Barr  Hopkins  con- 
tends that,  where  a  certificate  of  fraternal  benefit  insurance  is 
made  payable  to  a  person  as  wife,  when  she  ceases  to  be  wife  she 
no  longer  remains  the  beneficiary,  and  removes  herself  from  the 
class  of  persons  entitled  to  receive  the  proceeds.  Supporting  her 
position,  see  Acts  of  the  Ohio  General  Assembly  1911  (Code 
Title  9,  Division  3,  Subdivision  1,  Chapter  4,  Section  9463) ; 
Tyler  v.  Odd  Fellows  M.  B,  Assn.,  145  Mass.  134  (13  N.  E.  360) ; 
Bttsh  V.  Modern  Woodmen,  182  Iowa  515 ;  Brotherhood  of  RaU- 
road  Trainmen  v.  Taylor,  29  Ohio  Cir.  Ct.  171 ;  Giffin  v.  Grwnd 
Lodge,  99  Neb.  589  (157  N.  W.  113) ;  Dahlin  v.  Knights  of  Mac- 
cahees,  151  Mich.  644  (115  N.  W.  975) ;  Green  v.  Green,  147 
Ky.  608  (144  S.  W.  1073,  Ann.  Cas.  1913  D,  683) ;  Lawson  v. 
United  Benev.  Assn.,  (Tex.  Civ.  App.)  185  S.  W.  976. 

It  is  an  accepted  proposition  that  a  fraternal  benefit  insur- 
ance corporation  has  no  power  to  create  a  fund  for  persons  other 
than  the  class  specified  in  the  law  authorizing  its  organization 
and  maintenance,  and  that  the  fund  will  not  be  paid  outside  of 
such  class.  The  Ohio  statute  which  was  pleaded  by  intervener 
provides: 

**The  payment  of  death  benefits  shall  be  confined  to  the  wife, 
husband,  relative  by  blood  to  the  fourth  degree,  father-in-law, 
mother-in-law,  daughter-in-law,  stepfather,  stepchildren,  children 
by  legal  adoption,  or  to  a  person  or  persons  dependent  upon  the 
member." 

It  will  be  observed  that,  by  its  wording,  the  Ohio  statute 
confines  the  payment  of  death  benefits  to  the  wife  and  others,  not 
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including  a  divorced  wife.  The  Ohio  statute  differs  from  the 
Iowa  statute  in  this  respect, — the  Ohio  statute  reads  that  the 
payment  of  death  benefits  shall  be  confined  to  persons  of  a  cer- 
tain class.  Payment  to  persons  outside  of  the  classes  enumerated 
in  the  Ohio  statute  would  be  a  violation  of  the  law  of  the  state 
which  gave  defendant  company  the  right  to  exist.  The  Iowa 
statute.  Code  Section  1824,  provides: 

**No  fraternal  association  created  or  organized  under  the 
provisions  of  this  chapter  shall  issue  any  certificate  of  member- 
ship to  any  person  under  the  age  of  fifteen  years,  nor  over  the 
age  of  sixty-five  years,  nor  unless  the  beneficiary  under  said 
certificate  shall  be  the  husband,  wife,  relative,  legal  representa- 
tive, heir  or  legatee  of  such  member. ' ' 

The  Iowa  statute  merely  says  that  no  membership  shall  he 
issued  to  any  person  unless  the  beneficiary  is  in  the  class  therein 
mentioned,  while  the  Ohio  statute  prohibits  the  payment  of  death 
benefits  to  any  person  unless  he  belongs  to  the  class  therein  men- 
tioned. This  distinction  has  been  recognized  by  the  courts. 
Bush  V,  Modern  Woodmen,  182  Iowa  515.  In  the  Bv^h  case,  the 
insured  sought  to  name  as  beneficiary  a  niece  by  marriage.  In 
a  contest  over  the  proceeds  of  the  insurance,  we  held  that  the  per- 
son sought  to  be  made  beneficiary  was  not  entitled  to  recover, 
for  the  reason  that  the  defendant  corporation  had  no  power  to 
create  a  fund  for  persons  other  than  the  class  specified  in  the 
law  authorizing  its  organization  and  maintenance.     We  said: 

'*It  is  almost  the  universal  holding  that  a  society  of  this 
kind  can  waive  the  enforcement  of  a  requirement  embodied  in 
the  by-law ;  but  it  is  elementary  that  a  corporation  such  as  this 
has  no  power  to  create  a  fund  for  persons  other  than  the  class 
specified  in  the  law  authorizing  its  organization  and  maintenance ; 
and,  as  the  corporation  has  no  authority  to  create  a  fund  for  any 
other  purpose,  a  member  cannot  direct  that  the  fund  be  paid  to 
a  person  outside  of  such  class. ' ' 

It  is  to  be  noted  that  the  defendant  order  in  the  Bush  case 
was  an  Illinois  corporation.    In  that  case,  we  further  said : 

**The  statute  of  Illinois  is  the  organic  law  of  this  society. 
It  is  under  this  law  that  it  lives,  moves,  and  has  its  being.  Prom 
this  law  it  gets  its  right  to  do  business,  and  by  this  law  it  is 
regulated  and  controlled.    It  must  be  borne  in  mind  that,  as  to 
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these  societies,  the  purpose  and  intent  of  the  legislature,  in  cre- 
ating and  recognizing  them,  is  not  that  they  may  do  a  general 
insurance  business,  but  a  fraternal  business.  It  has  been  recog- 
nized that  there  lies  in  the  legislature  the  power  to  limit  the  class 
which  miay  be  beneficiaries  of  the  society.  We  take  it  that  those 
who  join  these  societies  and  receive  certificates  therein,  do  this 
in  recognition  of  this  reserved  power  in  the  legislature  from 
which  the  society  gets  its  life,  and  under  whose  restrictions  it 
operates  its  business.  It  does  not  lie  in  the  power  of  the  society 
to  make  by-laws  in  conflict  with  the  organic  law  under  which  it 
exists.  The  society  could  not,  in  the  first  place,  have  made 
eligible  as  beneficiaries  those  who,  under  the  organic  law,  were 
not  eligible  to  be  beneficiaries." 

It  will  be  observed  that  the  court  lays  no  stress  upon  the 
place  where  the  contract  was  made,  but  emphasizes  the  provisions 
of  the  law  under  which  the  society  is  organized,  which  provisions 
become  a  part  of  every  contract  into  which  the  society  enters. 
The  defendant  company  is  bound  by  the  Ohio  law,  just  as  the 
court  held  in  the  Bush  case  that  the  society  was  bound  by  the 
laws  of  Illinois ;  for  it  was  under  that  law  that  it  lived,  moved, 
and  had  its  being. 

The  insurance  certificate  in  the  instant  case  provided  that 
the  proceeds  were  payable  to  ''Leota  W.  Barr,  mfe,  or  to  the 
insured's  lawful  heirs."  It  appears  without  dispute  that  the 
plaintiff  and  the  insured  were  divorced  in  April,  1908.  She  was 
the  plaintiff  in  the  divorce  proceeding.  Upon  being  divorced, 
plaintiff  ceased  to  be  the  wife  of  insured.  It  is  the  position  of 
intervener  Margaret  Barr  Hopkins  that  the  proceeds  could  not 
be  paid  to  Leota'W.  Barr,  wife,  as  the  policy  itself  provided, 
because  Leota  W.  Barr,  by  her  own  act,  had  removed  herself 
from  the  class  of  persons  permitted  to  receive  payment  of  death 
benefits  under  the  laws  of  the  state  of  Ohio. 

Plaintiff  relies  upon  White  v.  Brotherhood  of  Am.  Yeomen, 
supra,  and  Schmidt  v.  Hauer,  supra,  for  her  right  to  recover 
as  the  divorced  wife  of  insured ;  and  these  cases  seem  to  support 
her  position.  We  are  inclined  to  think,  however,  that  these  cases 
may  be  distinguished,  by  reason  of  the  difference  in  the  Ohio  and 
Iowa  statutes.  The  statutes  of  Iowa  limit  the  class  of  persons 
who  may  become  beneficiaries,  and  do  not  limit  \\iq  class  of  per- 
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sons  to  whom  payment  of  benefits  shall  be  confined,  as  does  the 
Ohio  statute.  In  the  White  case,  and  also  in  the  Schmidt  case, 
we  referred  to  the  Tyler  case  with  approval,  but  did  not  con- 
sider it  in  point.    In  the  Schmidt  case,  we  said : 

**  There,  the  divorced  wife  of  the  member,  named  as  bene- 
ficiary in  the  policy,  was  denied  a  recovery,  but  on  the  ground 
that  the  statutes  of  the  state  governing  fraternal  insurance  asso- 
ciations, under  which  statute  the  defendant  there  charged  was 
organized,  as  well  as  the  laws  of  the  association,  forbade  pay- 
ment of  ienefits  except  *for  the  purpose  of  defraying  the  ex- 
penses of  the  sickness  and  burial  of  its  members,  and  rendering 
pecuniary  aid  to  the  families  of  deceased  members,  or  to  their 
heirs.'  '' 

The  facts  of  the  Tyler  case  are  precisely  the  same  as  the 
facts  in  the  case  before  us.  The  controversy  in  the  case  was  be- 
tween the  divorced  wife,  who,  prior  to  the  divorce,  had  been 
named  as  beneficiary,  and  the  only  heir  at  law  of  insured.  The 
by-laws  of  the  association  provided  that  the  benefits  should  be 
paid  to  the  family  of  deceased  persons  or  to  their  heirs.  The 
Massachusetts  court  held  that  the  divorced  wife  was  precluded 
from  claiming  benefits,  because  she  was  not  within  the  class  of 
those  intended  to  be  benefited,  as  shown  by  the  by-laws  of  the 
association  and  the  statutes  of  the  state  of  Massachusetts,  under 
which  the  association  was  organized.  The  Massachusetts  statute 
provided  that  such  corporation  should  be  formed  for  the  pur- 
pose of  **  assisting  widows,  orphans,  or  other  relatives  of  de- 
ceased members,  or  any  person  dependent  upon  deceased  mem- 
bers. ' '    The  Massachusetts  court  said : 

**  Assuming,  then,  but  not  deciding,  that  the  validity  of  a 
designation  is  to  be  determined  at  the  outset,  with  reference  to 
the  relationship  then  existing  between  the  member  and  his  bene- 
ficiary, we  think,  to  make  it  available  after  his  death,  there 
must  then  be  a  relation  to  the  deceased  such  as  is  contemplated 
by  the  agreement  of  association  and  the  by-laws  relating  to  pay- 
ment; and  this  view  is  strengthened  by  a  consideration  of  the 
statute  under  which  the  corporation  was  organized." 

The  Tyler  case  was  really  approved  by  us  in  the  White  case 
and  the  Schmidt  case;  but  we  said  in  the  Schmidt  case  it  was 
not  in  point,  for  .the  reasons  there  stated. 
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A  divorced  wife  is  not  included  among  the  classes  to  which 
benefits  are  payable,  the  Ohio  statute  specifically  providing  that 
*'the  payment  of  death  benefits  shall  be  confined  to  the  wife, 
husband,"  etc.  The  holding  of  the  Ohio  court  is  in  conformity 
with  this  view.  Brotherhood  of  Railroad  Trainmen  v.  Taylor, 
29  Ohio  Cir.  Ct.  171.  This  is  the  case  wJiich  is  pleaded  and  in- 
troduced in  evidence  upon  the  trial  by  intervener  Margaret 
Barr  Hopkins.  The  Ohio  court  in  this  case  held  that,  upon  the 
granting  of  a  divorce,  the  divorced  wife  ceased  to  be  a  bene- 
ficiary. In  the  course  of  the  opinion,  the  following  is  quoted 
from  Overhiser  v.  Overhiser,  14  Colo.  App.  1  (59  Pac.  75) : 

**It  will  be  seen  at  a  glance  that  there  is  a  wide  distinction 
between  a  requirement  that  a  certificate  shall  issue  to  only  one 
of  a  certain  class  of  persons,  and. one  that  payment  can  be  made 
to  only  one  of  a  certain  class." 

This  we  deem  pertinent  to  the  discussion  at  hand.  This 
case  makes  clear  the  distinction  between  the  Iowa  statute  and 
the  Ohio  statute.  In  the  White  case,  which  plaintiff  largely  re- 
lies on,  the  insurance  corporation  was  organized  under  the  laws 
of  Iowa,  and  was  governed  by  the  laws  of  Iowa  in  the  payment 
of  benefits.  In  that  case,  there  was  no  attempt  on  the  part  of 
the  member  to  change  the  beneficiary,  following  the  divorce,  and 
in  that  case,  the  wife  was  named  as  the  beneficiary  in  her  in- 
dividual capacity,  and  not  as  tuife,  as  was  the  plaintiff  in  the 
case  at  bar.  In  the  opinion,  we  refer  to  the  rule  contended  for 
by  counsel  for  plaintiff  in  the  instant  case,  and  then  we  say : 

**This  rule  has  been  held  not  to  obtain,  however,  where  the 
beneficiaries  are  restricted  to  the  family,  relations,  or  depend- 
ents, as  was  the  case  in  Tyler  v.  Odd  Fellows  M.  B.  Assn,,  145 
Mass.  134  (13  N.  B.  360),  relied  upon  by  the  appellee.  There 
it  was  stipulated  that  payment  should  be  made  to  the  person 
designated  by  the  member,  *  provided  such  person  was  an  heir 
or  member  of  decedent's  family.'  This  limitation  was  held  to 
be  controlling,  and  the  wife,  who  was  named  as  beneficiary  and 
had  been  divorced,  not  being  an  heir  or  member  of  the  family 
of  the  deceased  at  the  time  of  his  death,  was  held  incompetent 
as  beneficiary,  and  recovery  was  for  that  reason  alone  denied. 
Had  the  certificate  before  us  heen  in  terms  payable  to  the  ivife 
or  to  the  widow  of  the  deceased,  we  think  a  divorce  would  have 
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excluded  the  then  vnfe,  because  of  the  absence  of  siLch  relation- 
ship at  the  time  of  death;  hut  we  have  an  entirely  different  case 
to  deal  with.'' 

In  the  instant  case,  the  law  of  Ohio,  as  well  as  the  constitu- 
tion of  the  order,  restricted  the  payment  of  benefits  to  those 
belonging  to  the  classes  named ;  and  plaintiff  does  not  fall  within 
any  of  the  classes  of  persons  permitted  to  receive  payment  of 
benefits,  either  under  the  law  of  the  corporation  or  the  consti- 
tution of  the  order.  In  the  Schmidt  case,  relied  upon  by  coun- 
sel for  plaintiff,  the  defendant  order  was  an  Iowa  corporation ; 
and,  as  we  have  already  noted,  the  statutes  of  Iowa  merely 
limit  the  classes  of  persons  who  may  become  beneficiaries,  and 
do  not  name  the  classes  of  persons  who  are  permitted  to  receive 
payment  of  death  benefits,  or  prohibit  payment  to  others  than 
the  members  of  those  classes.  In  the  Schmidt  case,  there  was 
no  attempt  at  change  of  beneficiaries,  as  there  was  in  the  case 
at  bar.  The  Tyler  case,  from  the  Massachusetts  court,  is  iden- 
tical in  its  facts  with  the  instant  case.  The  holdings  in  the  two 
cases  cited  from  our  court  and  relied  upon  by  plaintiff,  the 
White  case  and  the  Schmidt  case,  do  not  disagree  with  the  hold- 
ing in  the  Tyler  case,  for  the  reason  that  the  Massachusetts  law, 
under  which  the  corporation  was  organized,  forbade  payment 
of  benefits  to  any  except  the  classes  named.  So,  in  the  instant 
case,  the  Ohio  law  forbids  payment  of  benefits  to  any  except  the 
named  classes.  Since  the  plaintiff  falls  outside  of  any  of  the 
named  classes,  the  Schmidt  case  is  clearly  not  in  point  as  author- 
ity for  plaintiff's  contention,  and  we  there  so  say.  In  the  instant 
case,  we  hold  that  the  divorce  defeats  plaintiff's  recovery,  even 
if  there  was  not  an  effectual  change  of  beneficiary. 

V.  In  the  pleadings  and  evidence,  there  is  presented  an- 
other issue  of  fact  and  law,  by  the  claim  of  the  plaintiff  that, 
after  she  obtained  a  divorce  from  the  insured,  she  and  insured 
again  became  engaged  to  be  married,  and  that  she  is  entitled  to 
recover  as  an  afi&anced  wife.  Plaintiff  offered  testimony  tending 
to  show  a  re-engagement.  Even  conceding  that  plaintiff  was 
engaged  to  be  remarried  to  the  insured,  that  would  not  entitle 
her  to  recover,  because  she  was  designated  as  beneficiary  as  the 
wife  of  insured.  She  ceased  to  be  his  wife  by  divorce,  and  was 
never  again  designated  as  beneficiary.     In  such  a  case,  there 
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must  be  not  only  a  promise  to  marry,  but  a  new  designation  of 
the  affianced  wife  as  the  beneficiary  of  the  policy.  Green  v. 
Green,  147  Ky.  608  (Ann.  Cas.  1913  D,  683). 

VI.  The  claim  of  intervener  W.  T.  Barr,  administrator, 
to  the  fund  in  controversy  may  be  disposed  of  by  adverting  to 
the  certificate  upon  the  life  of  J.  F.  Barr,  which  provides : 

**A11  payments  that  may  accrue  or  become 
*  administrator's      duc  by  virtuc  of  this  Certificate  will  be  payable 
rig        aval  .      ^^  Leota  W.   Barr,  wife,   or  insured^ s  lawfvl 
heirs.'' 

It  is  here  to  be  observed  that  the  policy  provides  for  pay- 
ment in  the  alternative  to  the  lawful  heirs  of  J.  F.  Barr.  It 
does  not  provide  for  the  payment  to  the  administrator  of  his 
estate,  but  to  his  heirs.  It  follows  that,  if  the  heirs  are  to  be 
awarded  this  fund,  they  must  recover  as  beneficiaries,  and  not 
by  descent.  The  intervener  W.  T.  Barr,  administrator,  claims 
this  fund,  not  as  trustee  for  the  heirs,  but  in  his  olHcial  ca- 
pacity, as  administrator  of  the  estate  of  J.  F.  Barr,  as  assets  of 
his  estate.  Intervener  Margaret  Barr  Hopkins,  without  dispute 
in  the  record,  is  the  only  heir  at  law  of  J.  F.  Barr,  deceased, 
and  she  is  in  court  claiming  this  fund;  and  we  hold  that  she 
is  entitled  to  same  as  such  heir. 

The  decree  of  the  lower  court  is  reversed,  and  cause  is  re- 
manded for  decree  in  harmony  with  this  opinion,  or  decree  may 
be  entered  in  this  court. — Reversed  and  remanded. 

Evans,  C.  J.,  Weaver,  Stevens,  and  FavilioE,  JJ.,  concur. 


State  op  Iowa  ex  rel.  J.  W.  Stinman  et  al.,  Appellant,  v.  Wil- 
liam Spellman  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  ConsoUdated  Districts.  A  con- 
solidated independent  school  district  may  be  organized  from  two 
integral  independent  districts  having  more  than  16  sections  of  land, 
the  method  of  combining  independent  districts  not  being  exclusively 
provided  by  Sees.  2793,  Code  Supp.,  1913,  and  2799,  Code,  1897. 
(Sec.  2794-a,  Code  Suppl.  Supp.,  1915<  38  G.  A.,  Ch.  149.) 

Appeal  from  Adair  District  Court. — H.  S.  Dugan,  Judge. 

July  18,  1921. 
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Action  in  quo  warranto  to  test  the  validity  of  the  organiza- 
tion of  the  Consolidated  Independent  School  District  of  Rich- 
land, Adair  County,  Iowa,  and  to  oust  the  school  officers-elect. 
Plaintiff's  petition  was  dismissed  by  the  trial  court,  and  judg- 
ment entered  for  costs.    Plaintiffs  appeal. — Affirmed, 

Wilson  i&  Crowley y  for  appellants. 
Mustnaker  &  Williamson,  for  appellees. 

Db  Graff,  J. — Township  74  north,  Range  32  west  of  the 
5th  P.  M.,  is  organized  as  the  civil  township  of  Richland,  Adair 
County,  Iowa.  This  township  was  originally  organized  as  a 
school  township  with  nine  subdistricts,  but  in  1916,  a  con- 
solidated independent  school  district  was  created,  including  all 
of  the  territory  therein  except  a  strip  1^  miles  wide  across 
the  north  and  west  sides,  which  strip  constituted  an  independent 
school  district. 

In  October,  1920,  a  petition  for  the  creation  of  a  new  school 
corporation,  to  include  all  of  said  township  of  Richland,  was 
filed  with  the  county  superintendent  and  approved  by  said  of- 
ficer. An  appeal  was  then  taken  to  the  county  board  of  educa- 
tion, and  the  petition  was  again  approved.  Thereafter,  the 
question  was  submitted  to  the  electors  of  the  proposed  district, 
and  a  majority  of  all  votes  cast  was  in  favor  of  the  proposition. 

This  appeal  presents  the  question  whether  a  new  school 
corporation  including  the  territory  of  two  integral  independent 
districts  may  be  organized  under  Section  2794-a,  Supplemental 
Supplement  to  the  Code,  1915,  as  amended  by  Chapter  14Sf,  Acts 
of  the  Thirty-eighth  General  Assembly. 

The  question  is  raised  whether  the  said  independent  school 
district  of  Richland  is,  in  fact,  an  independent  district ;  but  this 
is  immaterial,  since  the  same  rule  obtains  in  either  event,  under 
the  facts  disclosed  by  the  record.  It  is  the  contention  of  appel- 
lant that  two  independent  districts  may  be  united  into  one  cor- 
poration in  one  or  two  ways  only,  to  wit:  (1)  By  concurrent 
resolution  of  the  board  of  directors  of  the  corporations  to  be 
united,  in  conformity  to  the  procedure  authorized  by  Code  Sec- 
tion 2793  and  acts  amendatory  thereto;  or  (2)  by  a  vote  of  the 
electors  of  eaeh  corporation,  taken  separately,  in  conformity  to 
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the  procedure  authorized  in  Code  Section  2799.  If  these  methods 
are  exclusive  in  the  creation  of  such  a  corporation,  then  any 
other  or  different  form  of  procedure  is  illegal  and  void.  We 
reach  the  conclusion  that  they  are  not  exclusive.  Neither  Section 
2793,  as  amended,  nor  Section  2799  is  repealed  by  Section 
2794-a  (a),  as  amended  by  Chapter  149,  Acts  of  the  Thirty- 
eighth  General  Assembly,  or  by  any  other  act  of  the  general 
assembly.  Two  school  corporations,  whether  independent  dis- 
tricts or  school  townships,  may  be  united  into  one  school  cor- 
poration, or  a  school  township  and  an  independent  district  may 
be  united  into  one  corporation,  by  following  the  procedure  out- 
lined in  Code  Section  2793,  as  amended.  This  section  permits 
boards  of  directors  to  make  changes  in  the  boundaries  between 
two  contiguous  school  corporations  without  uniting  the  districts, 
and  is  applicable  when  it  is  desirable  to  make  a  change  which 
affects  only  a  small  area.  A  40-acre  tract  may  be  transferred 
from  one  corporation  to  another  under  the  provisions  of  this 
section,  or  any  other  portion  of  the  territory  belonging  to  a 
district  may  be  transferred,  so  long  as  it  is  not  reduced  below 
the  limits  fixed  by  law. 

Code  Section  2799  is  applicable  to  independent  districts 
only,  and  to  cases  when  it  is  desired  to  submit  to  the  electors 
the  question  of  uniting  corporations.  Two  corporations  which, 
taken  together,  contain  less  than  16  sections  may  be  united  in 
conformity  to  the  procedure  outlined  in  this  section;  and,  even 
though  it  may  be  followed  in  cases  where  the  total  area  included 
is  more  than  16  sections,  the  procedure  outlined  in  Section  2799 
or  in  Section  2793,  as  amended,  is  not  exclusive.  Whenever  it 
is  proposed  to  include  an  area  of  16  sections  or  more,  Section 
2794-a,  as  amended,  is  also  applicable,  and  is  the  proper  pro- 
cedure if  it  is  the  purpose  to  organize  and  conduct  a  central 
school  in  rural  territory  and  transport  the  pupils.  Technically, 
this  is  not  the  union  of  two  districts,  but  the  organization  of  a 
new  corporation  for  the  purpose  of  conducting  a  central  school 
as  a  consolidated  district,  which  is  required  by  law  to  furnish 
transportation  for  all  rural  pupils.  This  section  provides  that 
a  district  of  this  kind  must  contain  at  least  16  sections  of  con- 
tiguous territory,  and  this  territory  may  be  only  a  part  of  one 
school  corporation,  as  was  the  case  when  a  part  of  Richland 


1184  State  v.  Spellman.  [191  Iowa 

Township  was  organized  as  a  consolidated  independent  district. 
It  may  also  be  comprised  of  parts  of  several  different  corpora- 
tions, or  it  may  be  parts  of  some  and  all  of  others,  or  it  may  be 
all  of  several  corporations.  In  the  case  of  Arnold  v.  Consolidated 
Ind.  Sch.  Dist.,  173  Iowa  199,  it  is  held  that  a  consolidated  inde- 
pendent school  district  may  be  included  with  other  territory  to 
organize  a  new  district  under  the  provisions  of  Section  2794-a, 
Supplemental  Supplement  to  the  Code,  1915.  The  law  has  not 
been  amended  to  change  the  rule  in  that  case. 

It  is.  merely  incidental  if  the  territory  described  in  the 
petition  includes  only  the  territory  of  two  independent  school 
corporations.  The  law  in  force  at  the  time  required  that,  in 
fixing  the  boundaries  of  the  proposed  districts,  the  boundary 
lines  of  existing  corporations  or  subdistricts  should  be  respected, 
and  only  by  an  appeal  or  review  by  the  county  board  of  educa- 
tion could  any  other  boundary  lines  for  a  proposed  district  be 
established.  To  hold  that  Section  2794-a,  as  amended  by  Chap- 
ter 149,  Acts  of  the  Thirty-eighth  General  Assembly,  is  not 
applicable  in  all  cases  where  it  is  the  purpose  to  organize  a 
school  corporation  of  16  sections  or  more  for  the  purpose  of  con- 
ducting a  central  school  would,  in  effect,  make  nugatory  this^ 
law  for  many  localities. 

It  is  also  urged  that  two  ballot  boxes  were  required.  This 
contention  is  without  merit.  Two  ballot  boxes  are  required  only 
when  the  proposed  district  contains  a  town  or  village  of  200  or 
more  inhabitants.  This  has  been  amended  by  Section  15,  Chap- 
ter 175,  Acts  of  the  Thirty-ninth  General  Assembly,  requiring 
two  ballot  boxes  in  case  a  consolidated  district  is  included  in  the 
proposed  corporation.  This  provision,  however,  was  not  in  ef- 
fect at  the  time  in  question. 

It  is  not  for  this  court  to  decide  whether  the  organization 
of  a  new  district  is  advisable  or  logical.  This  question  was  de- 
cided by  the  county  board  of  education,  and  its  decision  is  firtal. 
Only  the  legality  of  the  organization  is  in  question  here,  and  the 
record  is  free  from  reversible  error.  The  judgment  entered  by 
the  trial  court,  therefore,  is — Affirmed. 

Evans,  C.  J.,  Weaver,  Preston,  Stevens,  Arthur,  and 
Faville,  JJ.,  concur. 
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J.  A.  Dalton,  Appellant,  v.  Theodore  Treinen,  Appellee. 

OONTBAOTS:       Oonstmction — ^Mutnal    OonstmctioiL      On    the    issue 

1  whether  an  agent  had  authority  to  execute,  in  the  name  of  his  prin- 
cipalj  a  contract  of  sale  of  his  principal's  land,  the  fact  is  very 
persuasive  that  the  agent,  before  assuming  to  execute  the  contract 
in  the  name  of  the  principal,  repeatedly  attempted,  without  success, 
to  induce  the  principal  himself  to  sign  the  contract. 

EVIDENOE:    Parol  as  Affectiiig  Writings — Oral  Beservation  of  Bent. 

2  Evidence  of  an  oral  agreement  between  an  owner  of  land  and  his 
sale  agents,  contemporaneous  with  a  written  contract  of  agency  for 
the  sale  of  the  land,  to  the  effect  that  the  owner,  in  case  of  a  sale, 
should  have  the  future-accruing  rent  under  an  existing  lease,  is 
competent,  the  written  contract  being  silent  as  to  such  reservation. 

Appeal  from  Cherokee  District  Court. ^-WiLhiAU  Hutchinson, 

Judge. 

February  16, 1921. 

Petition  for  Rehearing  Dismissed  by  -Appellant 

September  19,  1921. 

Action  seeking  to  bind  defendant  to  specific  performance 
of  a  contract  made  by  his  agents  for  the  sale  of  his  land  to 
plaintiff.  Relief  denied.  Plaintiff  appeals.  Facts  appear  in 
opinion. — Affirmed. 

Molyneux  c&  Maker,  John  Laughlin,  and  C  D.  Meloy,  for 
appellant. 

McDuffie  i&  Keenan  and  J.  A.  Miller,  for  appellee. 

Arthur,  J. — For  many  years,  Theodore  Treinen,  defend- 
ant, has  been  the  owner  of  the  southwest  quarter  and  the  south 
half  of  the  northwest  quarter  of  Section  23,  Meadow  Township, 

Vol..  191  lA.— 75 
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1.  contracts:         Plymouth    County,    Iowa.      On   November   21, 
construction:        1918,  defendant  was  about  to  go  to  California, 

mutual   con-  '  °  ' 

struction.  to  Spend  the  winter,  and  did  go,  December  1, 

1918,  and  listed  the  land  for  sale  with  Crangle  &  Herbert,  real 
estate  dealers  in  Marcus,  Iowa, — that  is,  defendant  claims  it  was 
listed  for  sale,  but  plaintiff  claims  that  it  was  a  contract  author- 
izing the  plaintiff  to  make  absolute  sale  of  the  land.  The  in- 
strument is  in  writing,  and  is  hereinafter  set  out. 

On  February  8,  1919,  plaintiff  and  the  agents,  Crangle  & 
Herbert,  met  in  the  office  of  Crangle  &  Herbert.  Plaintiff  was 
looking  for  land,  and  came  to  Marcus  with  the  intention  of  buy- 
ing a  farm,  he  says.  The  agents  told  him  about  the  Treinen 
land,  and  told  him  it  was  a  good  buy,  and  Crangle  and  plaintiff 
went  out  and  looked  at  the  land.  Plaintiff  then  offered  to  pur- 
chase the  premises,  through  Crangle  &  Herbert  as  agents,  at  the 
price  and  on  the  terms  quoted  to  him, — of  $66,000,  as  he  claims, 
— and  delivered  to  Crangle  &  Herbert  his  check  for  $2,500. 
Plaintiff  claims  that  Crangle  &  Herbert  told  him,  then  and  there, 
that  they  would  sell  him  the  land.  At  the  time,  a  contract  was 
prepared,  and  sent  to  defendant.  Defendant  refused  to  si^ 
the  contract,  and  returned  both  the  contract  and  the  check  to 
Crangle  &  Herbert,  in  a  letter  of  date  of  February  15,  1919,  in 
which  he  stated  his  objection  to  the  contract. 

On  March  6,  1919,  Crangle  &  Herbert  mailed  to  defendant, 
at  Pasadena,  California,  another  contract,  being  the  same  in  all 
respects  as  the  first  contract,  which  he  had  refused  to  sign,  ex- 
cept that  it  was  made  subject  to  a  lease  for  the  year  1920. 
Under  date  of  March  10,  1919,  in  a  letter,  defendant  promptly 
returned  to  Crangle  &  Herbert  this  second  contract,  together 
with  the  same  check  that  had  accompanied  the  first  contract. 
Upon  defendant's  second  refusal  to  sign  a  contract  Conveying 
the  land  to  plaintiff,  the  agents  of  defendant,  Crangle  &  Herbert, 
assumed  authority  so  to  do,  and  made  and  entered  into  a  con- 
tract, for  and  in  behalf  of  defendant,  for  the  sale  of  the  land  to 
plaintiff. 

The  major  question  for  determination  in  this  cause,  and 
the  question  upon  which  the  case  turns,  is  the  authority  of 
Crangle  &  Herbert,  as  agents  of  defendant,  to  bind  the  defend- 
ant by  a  contract  which  they,  as  agents,  made  with  plaintiff  for 


Sept.,  1921]  Dalton  v.  Treinen.  1187 

the  sale  of  the  land:  that  is,  whether,  by  the  contract  entered 
into,  the  defendant  is  bound  to  specific  performance  of  snch  cou- 
tract.  This  question  must  be  answered  from  the  evidence  and 
the  law  applicable.  The  contract  between  defendant  and  Crangle 
&  Herbert  is  as  follows: 

^'I  hereby  grant  Grangle  &  Herbert  of  Marcus,  Iowa,  the 
exclusive  right  of  purchase  and  authority  to  advertise  and  sell 
the  following  described  real  estate,  to  wit:  SW^  Sec.  23  and 
SV^  of  NW14  Sec.  23,  Meadow  Township,  located  in  Plymouth 
County  and  state  of  Iowa  for  an  agreed  consideration  of  $66,000, 
on  terms  as  follows:  $1,500  on  date  sale  is  made  and  $6,500 
on  or  before  March  1,  1919 ;  $2,500  down  if  sale  is  made  after 
March  1,  1919,  balance  to  remain  on  the  above  real  estate  for  a 
term  of  10  years  with  interest  at  5  per  cent  payable  annually. 
I  agree  to  convey  said  real  estate  by  warranty  deed  and  furnish 
at  my  expense  a  merchantable  abstract  of  title  brought  down 
to  date  of  settlement.  I  agree  to  pay  $2.50  per  acre  commission 
when  sale  is  made,  when  contract  i9  signed. 

*' House:  7-room  house;  cattle  barn,  40x56x20  high;  barn, 
24x32x16  high ;  cattle,  24x64 ;  crib,  28x50x24 ;  hog  house,  21x40, 
tile ;  hen  house,  16x22 ;  tool  house,  20x50. 

**How  rented.  $10  pasture  and  meadow;  share  2-5;  dis- 
tance to  school,  one  and  one-half  miles.  Phone.  Yes.  Insur- 
ance, Yes. 

**This  contract  to  be  in  effect  until  April  1, 1919.'' 

The  contract  of  sale  made  by  Crangle  &  Herbert  with  plain- 
tiff was,  in  its  terms,  in  accord  with  the  listing  agreement,  ex- 
cept that  the  listing  agreement  did  not  mention  the  time  when 
purchaser  should  take  possession,  nor  the  leasehold ;  and  the  con- 
tract of  sale  made  by  Crangle  &  Herbert  provided  that  Treinen 
should  deed  the  land  subject  to  a  lease  which  expired  March  1, 
1921,  and  would  give  possession  March  1,  1920,  and  for  liqui- 
dated damages  on  failure  to  perform. 

To  ascertain  whether  Crangle  &  Herbert  had  authority  to 
bind  the  defendant  in  the  contract  which  they  made  with  plain- 
tiff for  the  sale  of  the  land,  we  must  examine  the  evidence  of- 
fered in  connection  with  the  written  instruments. 

The  first  contract  prepared  by  Crangle  &  Herbert,  about 
February  8,  1919,  was  sent  by  them  to  defendant,  and  he  re- 
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turned  it  to  them  unsigned,  together  with  Dalton 's  check  for 
$2,500  down  payment,  in  a  letter  as  follows : 

**  Pasadena,  Cal. 
^'Feb.  15,  1919. 
**Crangle  &  Herbert, 
**Dear  Sirs: 

**Rec'd  contract  of  sale  and  also  check  for  $2,500,  but 
am  sorry  to  say  it  is  not  according  to  contract  I  signed  with 
you.  According  to  same  would  be  as  follows  $2,500  on  date  of 
sale,  $5,500  March  1,  1919,  mortgage  dated  same,  possession 
March  1,  1921,  and  $58,000  payable  March  1,  1929. 

Inclosed  find  contents  to  be  corrected  as  per  contract. 

[Signed]     Theo.  Treinen/' 


When  Crangle  &  Herbert  forwarded  to  defendant  the  sec- 
ond contract,  on  March  6th,  they  wrote  him : 

**We  are  inclosing  new  contracts  of  the  sale  of  your  farm 
to  Mr.  Jas.  Dalton,  in  accordance,  with  our  contract  with  you, 
which  you  may  sign  and  return  the  duplicate  to  us.  Mr.  Dalton 
will  buy  it  subject  to  lease  for  1921.  We  are  also  inclosing  his 
check  for  $2,500  the  first  payment.''  • 

Answering,  on  March  10th,  defendant  wrote  Crangle  & 
Herbert : 


<< 


Received  contents  today  and  all  is  satisfactory  excepting 
as  to  who  is  to  get  the  rent  for  1920.  According  to  agreements 
with  you  I  am  to  get  the  rent  till  expiration  of  lease,  and  would 
like  to  have  it  put  in  the  contract  that  I  am  to  get  said  rent, 
according  to  sale  contract  it  is  supposed  to  be  deeded  subject  to 
lease,  but  I  want  it  described  in  contract  as  per  above  agree- 
ment. ' ' 

On  March  14th,  Crangle  &  Herbert  replied  to  defendant, 
writing: 

**  Contracts  just  received,  and  note  what  you  say  relative 
to  lease.    Mr.  Dalton  makes  settlement  March  1,  1920.    Which 
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will  give  him  the  rent  for  that  year.  We  trust  that  you  are  not 
so  unreasonable  as  to  expect  him  to  settle  March  1,  1920,  and 
allow  you  the  rent.  Furthermore  our  own  contract  with  you 
don^t  say  anything  about  the  lease  or  the  length  of  time  it  is 
leased  for.  And  you  didn't  tell  us  when  you  listed  it,  that  it 
was  rented  for  two  years.  We  first  learned  that  it  was  rented 
for  1920  from  your  tenant.  Now  Ted,  we  feel  that  we  have  ful- 
filled our  part  of  the  contract,  and  are_  returning  contracts  to 
you,  for  your  signature,  which  we  expect  you  to  sign,  as  we 
have  delivered  you  a  buyer,  and  have  earned  our  commission  of 
$600.00  for  which  kindly  send  us  your  check.'* 

(Jn  March  29,  1919,  in  answer  to  letter  of  Crangle  &  Herbert 
of  March  14th,  defendant  wrote : 

**I  just  got  back  from  Frisco  last  night,  which  is  the  cause 
of  the  delay  of  me  returning  contents  for  the  same  reasons  as 
related  to  you  before.  In  regard  to  your  pussy-footing  in  the 
accompanying  letter,  I  will  let  your  own  conscience  answer  and 
don't  forget  the  first  objection  remark  made  by  James  Crangle 
(That  it  will  be  hard  to  sell  a  place  with  that  long  a  lease  on  it). 
I  am  sorry  I  can't  see  things  in  the  same  light  as  you  do  in  re- 
gard to  the  requested  check  of  $600.00.  It  takes  business  to  the 
letter  of  agreements  and  contracts  to  make  me  see  it. ' ' 

Plaintiff  Dalton  testified,  in  substance: 

*' About  February  8th,  I  went  to  the  oflSce  of  Crangle  & 
Herbert  and  talked  about  buying  a  farm.  Crangle  was  there. 
Crangle  said,  *Do  you  want  to  buy  a  farm?'  and,  *The  Treinen 
farm  is  for  sale.'  Crangle  and  I  went  out  and  looked  at  the 
farm.  At  that  time,  'I  bought  it  under  conditions  of  the  con- 
tract.' I  signed  a  contract  in  their  office  that  day.  They  did 
not  sign  the  contract,  but  they  sent  it  on  for  Treinen 's  approval. 
After  that,  Crangle  &  Herbert  told  me  that  they  had  a  letter 
from  Mr.  Treinen,  stating  that  he  would  not  accept  the  contract ; 
that  the  place  was  rented  for  two  years.  They  told  me  the  place 
could  be  bought  subject  to  a  lease,  and  I  was  buying  it  that  way ; 
but  I  knew  that  Treinen  did  not  approve,  because  Crangle  & 
Herbert  said  that  Treinen  said  that  he  could  not  sell  the  farm, 
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because  it  was  rented  for  two  years.  But  Crangle  &  Herbert 
did  not  tell  me  that  Treinen  was  claiming  the  rental  up  to  the 
date  of  the  expiration  of  the  lease.  Crangle  &  Herbert  told  me 
that  I  was  buying  the  land  subject  to  the  lease.  On  March  3d, 
Crangle  &  Herbert  called  me  up  by  phone,  and  said  that  the 
Treinen  240  acres  could  be  bought  for  $275  an  acre,  with  $2,500 
down,  and  $5,500  the  last  of  March,  1920,  and  $58,000  on  ten 
years'  time,  at  5  per  cent,  and  the  place  would  have  to  be  bought 
subject  to  a  lease.  I  told  them  I  would  take  it.  Crangle  &  Her- 
bert had  my  check  for  $2,500  in  their  possession  since  about 
February  8th,  and  I  told  them  to  use  that  for  the  down  pay- 
ment. They  sent  a  contract  [the  one  above  set  out]  in  a  letter, 
with  instructions  to  sign  and  return  it.  Crangle  &  Herbert  had 
not  signed  the  contract  at  that  time.  I  knew  that  the  contract 
would  have  to  be  sent  to  Treinen  for  his  approval,  just  the  same 
as  the  other  one.  Afterwards,  Crangle  &  Herbert  showed  me 
Treinen 's  letter  to  them  of  March  10,  1919,  wherein  Treinen 
said:  *A11  is  satisfactory  excepting  as  to  who  is  to  get  the  rent 
for  1920.  *  •  •  I  am  to  get  the  rent  till  expiration  of  lease. ' 
I  knew  that  the  contract  would  be  sent  to  Treinen.  for  his  ap- 
proval and  signature,  by  my  talk  with  Crangle  &  Herbert.  They 
told  me  they  were  going  to  send  it  on  for  Treinen 's  signature. 
This  was  at  the  first  deal  in  February,  and  I  knew  that  they  sent 
the  contract  to  Treinen.  I  also  knew  that  the  second  contract 
would  be  sent  to  Treinen  for  his  approval  and  signature." 

Dalton  was  recalled  to  correct  his  former  testimony,  and 
said  that  Crangle  &  Herbert  did  not  inform  him  until  March  4th 
that  Treinen  wanted  to  reserve  for  himself  the  rent  for  the  year 
1920;  that  he  knew  nothing  about  Mr.  Treinen 's  desire  to  re- 
serve to  himself  the  rent  for  the  year  1920,  until  he  was  shown 
Treinen  ^s  letter  of  March  10th. 

Thomas  B.  Herbert  testified : 

**I  said  nothing  to  Dalton  about  Treinen 's  demanding  the 
rent  for  the  year  1920  or  1921,  prior  to  the  time  we  received 
Treinen 's  letter  of  March  10th.  When  Dalton  signed  the  second 
contract,  on  March  3d,  we  had  not  told  Dalton  that  Treinen 
was  demanding  the  rent  for  the  year  1920.  We  did  not  know  it 
until  we  received  Treinen 's  letter  of  March  10th.  At  the  time 
T  sent  the  second  contract  to  Treinen,  I  sent  it  for  his  signa- 
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ture.  After  the  contract  came  back  with  Treinen 'b  disapproval, 
we  signed  it.  It  was  my  idea  that  we  could  bind  Treinen, 
whether  he  approved  our  action  in  selling  the  land  to  Dalton  or 
not.  We  sent  the  contract  to  be  approved  by  Mr.  Treinen,  but 
it  was  not  necessary. ' ' 

James  Crangle  testified: 

**Up  to  March  4,  1919,  I  had  not  told  Dalton  that  any  con- 
tract we  entered  into  with  him  had  to  be  approved  by  Mr. 
Treinen.  Up  to  that  time,  I  had  not  told  Dalton  that  Treinen 
wanted  to  reserve  the  rent  for  1920.  I  did  not  know  anything 
about  it  until  we  got  his  return  letter  of  March  10th.  After 
Treinen  wrote  that  the  contract  was  not  satisfactory,  and  I  knew 
that,  we  went  ahead  and  tried  to  bind  him  on  a  contract  made 
by  us." 

Theodore  Treinen  testified: 

**At  the  time  I  listed  my  land  with  Crangle  &  Herbert,  I 
told  them  I  would  not  give  possession  until  March  1,  1921 ;  that 
I  had  a  conditional  lease  with  my  tenant  that  we  would  modify 
the  rental  according  to  the  prices  at  the  time  he  would  sell  his 
grain.  The  tenant  thought  the  cash  rental  was  too  high.  I 
had  a  conversation  with  Tom  Herbert  and  James  Crangle  in 
their  ofl5ce,  when  I  got  home  from  California  in  April,  and  they 
talked  to  me  about  why  I  did  not  tell  them  about  my  desire  to 
reserve  the  rent.  We  talked  back  and  forth,  and  I  did  not  tell 
them  that  I  didn't  think  about  it  at  the  time  I  listed  the  prop- 
erty with  them.  I  did  not  say  that  I  had  never  talked  with  them 
about  it.    I  had  told  them. ' ' 

Herbert,  in  rebuttal,  testified : 

**In  a  conversation  in  our  office  where  Mr.  Crangle  was 
present,  I  said  to  Treinen,  *  Wouldn't  it  have  been  best  policy 
for  you  to  have  that  reservation  of  rent  inserted  into  the  list- 
ing contract?'  Treinen  said,  *You  would  be  just  as  much  to 
blame  for  it  as  I  would,'  and  I  said  it  didn't  make  any  differ- 
ence if  we  got  a  purchaser  who  would  buy  it  subject  to  the 
lease ;  it  was  all  right  with  us ;  so  it  didn  't  make  any  difference 
about  it.  Treinen  did  not  say,  'I  never  thought  about  it.'  He 
said,  'It  was  you  fellows  was  as  much  to  blame  as  I  was  for  not 
putting  it  in.'  " 

Crangle  testified  the  same  as  Herbert  on  rebuttal. 
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Plaintiflf  and  defendant  had  no  direct  dealing.  The  trans- 
actions were  between  defendant  .and  his  agents,  Crangle  &  Her- 
bert, and  between  Crangle  &  Herbert,  agents,  and  plaintiff. 
Defendant  refused  to  approve  and  sign  the -first  contract  pre- 
pared by  Crangle  &  Herbert  and  sent  to  him,  because  it  did  not 
reserve  to  him  possession  and  the  rent  of  the  premises  until 
March  1,  1921.  The  second  contract  sent  to  defendant  by  his 
agents  contained  a  clause  that  defendant  was  to  **give  posses- 
sion by  March  1,  1920,  subject  to  lease.'*  Defendant  refused  to 
sign  this  contract,  because  it  did  not  provide,  as  he  puts  it,  that 
*  *  I  am  to  get  ^he  rent  till  expiration  of  lease. ' ' 

After  Treinen  had  refused  for  the  second  time  to  approve 
and  sign  the  contracts  sent  to  him,  stating  his  reasons  therefor 
in  his  letters,  Crangle  &  Herbert  again  wrote  to  him,  on  March 
14th,  again  sending  him  a  contract,  stating : 

**We  feel  that  we  have  fulfilled  our  part  of  the  contract, 
and  are  returning  contracts  to  you  for  your  signature,  which  we 
expect  you  to  sign,  as  we  have  delivered  you  a  buyer,  and  have 
earned  our  commission  of  $600,  for  which  kindly  send  us  a 
check.  * ' 

Further,  they  wrote: 

'  *  Our  own  contract  with  you  don 't  say  anything  about  the 
lease  or  the  length  of  time  it  is  leased  for,  and  you  didn't  tell 
us  when  you  listed  it  that  it  was  rented  for  two  years. ' ' 

Treinen  did  not  sign  the  contract  sent  to  him  for  the  third 
time.  On  March  29th,  after  he  had  returned  to  Iowa,  he  wrote 
to  Crangle  &  Herbert,  and  said,  among  other  things: 

**I  am  sorry  I  cannot  see  things  in  the  same  light  you  do 
in  regard  to  the  requested  check  of  $600.  It  takes  business  to 
the  letter  of  agreements  and  contract  to  make  me  see  it." 

In  the  letter,  Treinen  returned  the  contract. 

Perhaps  it  would  be  well,  before  endeavoring  to  ascertain 
the  real  intentions  and  purposes  of  Mr.  Treinen,  as  principal, 
and  Crangle  &  Herbert,  as  agents,  to  seek  to  ascertain  from  the 

whole  record,  the  effect  and  weight  to  be  given, 

'  as  affecting  if  any,  to  the  oral  testimony  relating  to   the 

reservation^'of      claimed   Oral   agreement,    concurrent   with   the 

written  agreement  between  defendant  and  his 
agents,  with  reference  to  the  leasehold  and  reservation  in  Treinen 
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of  the  rents  up  to  March  1,  1921.    First,  is  such  evidence  com- 
petent, and  can  it  be  considered  ? 

The  evidence  is  rather  indefinite  and  difficult  to  under- 
stand; but  such  as  it  is,  we  think  it  is  competent,  as  tending 
to  establish  an  independent  verbal  agreement  between  defendant 
and  his  agents,  contemporaneous  with  the  written  contract, 
relative  to  the  leasehold  and  reservation  of  rents.  Such  agree- 
ment in  parol  is  not  inconsistent  with  the  written  agreement, 
and  does  not  impair  or  vary  the  writing.  Wells  v.  Hocking 
Valley  Coal  Co.,  137  Iowa  526,  536 ;  WUthauer  v.  Wheeler,  172 
Iowa  225.  Anyway,  plaintiff  was  not  in  a  position  to  urge  ob- 
jection to  the  parol  evidence,  because  he  was  not  a  party  to  the 
agreement.  Crangle  &  Herbert  claim,  as  witnesses,  and  in  their 
letters,  that,  at  the  time  defendant  listed  the  land  with  them, 
nothing  whatever  was  said  about  the  lease  on  the  land  for  two 
years — about  the  land's  being  rented  up  to  March  1,  1921;  that 
nothing  was  said  about  Treinen 's  reserving  the  rent  for  the 
year  1920 ;  that  they  first  learned  that  it  was  rented  for  the  year 
1920  from  the  tenant  on  the  place.  Treinen 's  claim  is  that,  at 
the  time  he  listed  the  land  with  Crangle  &  Herbert,  he  told 
them  he  would  not  give  possession  until  March,  1921,  and  gave 
as  his  reason  that  he  had  a  conditional  lease  with  his  tenant 
that  he  would  modify  the  rental  according  to  the  prices  at  the 
time  the  tenant  would  sell  his  grain.  The  subsequent  acts  of 
Crangle  &  Herbert  in  sending  the  contract  to  Treinen  for  him 
to  execute,  and  in  again  going  through  the  same  proceeding, 
and  in  sending  him  a  contract  for  the  third  time,  even  after  the 
contract  in  suit  appears  to  be  dated,  would  seem  to  bear  out 
Treinen 's  position  that  he  had,  at  the  time  of  listing  the  prop- 
erty with  Crangle  &  Herbert,  instructed  them  as  he  claims,  con- 
cerning possession  and  rental  of  the  premises.  Dalton  had  no 
direct  dealing  with  Treinen.  Dalton,  in  dealing  with  Crangle 
&  Herbert,  agents,  was  bound  to  take  notice  of  the  extent  of  their 
authority ;  and,  if  the  contention  of  Treinen  is  sustained  by  the 
evidence — and  we  think  it  is — ^that  he  had  given  oral  instruc- 
tions to  Crangle  &  Herbert,  at  the  time  of  the  listing,  that,  in  a 
sale  made,  the  1920  rental  of  the  land  was  to  be  reserved  to  him, 
Dalton  would  be  bound  to  take  notice  of  the  extent  of  the  au- 
thority of  Crangle  &  Herbert  to  bind  their  principal  with  refer- 
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ence  to  the  rent  matter.  Woods  v.  Wilson,  177  Iowa  361 ;  Dodd 
V.  Groos,  175  Iowa  47. 

It  is  elementary  that  the  best  evidence  as  to  how  the  parties 
to  an  agreement  understand  its  terms  is  afforded  by  their  acts 
under  it.  Thompson  v.  Locke,  65  Iowa  429;  Praii  v.  Prouty, 
104  Iowa  419.  Although  Crangle  &  Herbert  say,  **We  sent  the 
contract  to  be  approved  by  Mr.  Treinen,  but  it  was  not  neces- 
sary,*' their  acts  would  seem  to  convince  that  they  did  think 
it  was  necessary  to  have  Treinen  sign  the  contract.  Up  to  the 
time  that  their  efforts  to  secure  his  approval  and  signing  of  the 
contract  had  proved  unavailing,  they  evidently  proceeded  on 
that  understanding.  Whether  they  earlier  had  it  in  mind  that 
they  could  bind  Treinen  with  a  contract  executed  by  them,  they 
did  not  attempt  to  do  so  until  after  they  had  sent  the  contracts 
to  Treinen  in  California  three  times,  their  attempts  covering 
a  period  of  from  February  8th  up  until  after  March  14th,  and 
perhaps  until  after  they  had  received  his  letter  of  March  29th. 
The  contract  bears  date  of  March  4th,  but  it  was  not  signed  by 
Crangle  &  Herbert  at  that  time.  The  record  does  not  disclose 
exactly  when  Crangle  &  Herbert  signed  it.  The  acts  and  writ- 
ings of  Crangle  &  Herbert  seem  to  us  to  show  that  they  were 
presenting  to  Treinen,  subject  to  his  approval,  a  buyer  for  his 
land,  and  that  they  were  to  receive  a  commission  for  such  serv- 
ice. On  sending  a  contract  to  Treinen  for  the  third  time,  in  their 
letter  of  March  14th,  they  seem  to  have  been  acting,  up  to  that 
time,  on  the  theory  that  it  was  necessary  to  have  Treinen 's  ap- 
proval and  his  signature  to  the  contracts.    They  say : 

**We  expect  you  to  sign,  as  we  have  delivered  you  a  buyer, 
and  have  earned  our  commission  of  $600,  for  which  kindly  send 
us  your  check." 

It  is  true  that  their  demands  for  a  commission  would  be 
consistent  with  either  making  completed  sale  or  finding  a  buyer. 
If  Crangle  &  Herbert  all  the  time  considered  that  they  were 
given  absolute  authority  to  make  a  sale  without  the  approval 
of  Treinen,  they  were  quite  tardy,  to  say  the  least,  in  attempting 
to  exercise  such  power.  They  did  not  attempt  to  exercise  the 
authority  which  they  claimed  was  given  them  by  Treinen  to 
make  absolute  sale  of  the  property  without  approval  by  Treinen 
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until  after  they  had  endeavored  for  quite  a  length  of  time  to 
persuade  Treinen  to  sign  the  contract  himself. 

Dalton's  testimony  throws  some  light  on  how  Crangle  & 
Herbert  construed  their  authority.  All  Dalton  knew  of  their 
agency  and  authority  as  agents  he  learned  from  them,  and 
Dalton  says,  **I  knew  the  contract  would  have  to  be  sent  to 
Treinen  for  his  approval."  Dalton  seems  not  to  have  been  mis- 
led to  think  that  he  could  purchase  the  land  until  he  complied 
with  terms  finally  approved  by  Treinen. 

Considering  all  the  evidence,  the  correspondence  between 
Crangle  &  Herbert  and  Treinen,  and  the  competent  oral  evidence, 
we  are  of  the  opinion  that  the  trial  court's  decision  was  correct. 
The  evidence  does  not  warrant  a  decree  for  a  specific  perform- 
ance or  alternative  relief. 

The  judgment  below  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Emert  Dougherty,  Appellee,  v.  Fred  Reckler,  Appellant. 

ANIMALS:    Liability  for  Injury — ^Rescue  of  Person  in  Peril.    The  owner 

1  of  a  dog  is  liable  in  damages  for  injuries  suffered  by  a  person  in 
attempting,  without  contributory  negligence,  to  rescue  his  employee 
and  property  from  danger  caused  by  said  dog.  So  held  where  a 
team  driven  by  an  employee  was  caused  to  run  away  because  of 
the  vicious  actions  of  the  dog,  and  where  the  owner,  in  attempting 
to  stop  the  team,  was  injured. 

ANIMALS:    Liability  of  Owner — ^Exemplary  Damages.    The  mere  show- 

2  ing  that  the  owner  of  a  dog  had  knowledge  of  the  vicious  inclina- 
tions of  his  dog  will  not  justify  the  recovery  of  exemplary  damages, 
in  an  action  at  common  law  for  maliciously  harboring  such  dog. 

Appeal  from  Jasper  District  Court. — D.  W.  Hamilton,  Judge. 

September  20,  1921. 

Action  for  damages  alleged  to  have  resulted  from  the  acts 
of  a  vicious  dog  owned  or  harbored  by  the  defendant.  The  ma- 
terial facts  are  referred  to  in  the  opinion.  There  was  a  verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — Reversed. 
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C.  0.  Holly  and  0.  P.  Myers,  for  appellant. 
Hammer  &  Tripp ,  for  appellee. 

Arthur,  J. — This  is  an  action  in  tort,  to  recover  damages 
on  account  of  injuries  received  by  plaintiff  while  attempting  to 
intercept  and  control  a  team  of  horses  owned  by  him,  whicli, 
1.  anima^ls:  lia-  whilc  being  driven  upon  the  public  highway 
Se'of  p'Sion  by  Willis  Kono,  a  boy  about  14  years  of  age, 
in  peril.  employed  by  plaintiff,  became  frightened  by  a 

dog  which  ran  into  the  highway  and  snapped  at  or  bit  one  of  the 
horses.  The  team  was  hitched  to  a  riding  cultivator,  and  was  pro- 
ceeding along  the  highway  three  or  four  rods  in  the  rear  of  a  team 
of  mules,  hitched  to  a  surface  plow,  which  was  being  driven  by 
plaintiff.  The  horses  driven  by  the  boy  jumped,  when  the  dog 
ran  into  the  highway,  and  threw  him  from  the  cultivator  to  the 
ground ;  but  he  clung  to  the  lines,  and,  at  the  time  plaintiff  caught 
hold  of  the  horse's  bridle,  was  being  dragged  in  the  road  behind 
the  cultivator. 

The  petition  contained  all  the  averments  of  action  essential 
under  the  common  law.  The  answer  was  composed  of  a  general 
denial,  and  the  plea  of  an  alibi  for  the  dog. 

The  questions  presented  for  review  involve,  principally,  al- 
leged errors  in  the  rulings  of  the  court  upon  objections  to  certain 
questions  propounded  by  counsel  for  defendant  to  a  witness  for 
plaintiff  upon  cross-examination,  errors  in  several  paragraphs  of 
the  court's  charge  to  the  jury,  and  errors  in  the  overruling  of  de- 
fendant's motion  for  a  new  trial. 

I.  The  court,  in  the  sixth  paragraph  of  its  charge,  in- 
structed the  jury  that,  under  Section  2340  of  the  Code,  **the 
owner  [of  a  dog]  shall  be  liable  to  the  party  injured  for  all 
damages  done  by  his  dog,  except  when  the  party  is  doing  an  un- 
lawful act;"  and  that,  if  plaintiff  had  made  out  a  case  by  the 
evidence,  he  would  be  entitled  to  recover  such  actual  damages 
as  it  was  shown  he  had  sustained.  The  court  further,  and  in 
Paragraph  7,  instructed  the  jury  that  exemplary  damages  might 
be  allowed  if  it  found,  by  a  preponderance  of  the  evidence,  that 
defendant's  dog  was  vicious,  that  such  fact  was  known  to  him, 
and  that  he  permitted  the  dog  to  run  at  large,  without  any  at- 
tempt to  restrain  him. 
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The  exceptions  noted  to  Instruction  No.  6  were  that  there 
was  no  causal  connection  between  the  act  of  the  dog  and  the  in- 
juries received  by  plaintiff,  and  that  the  alleged  frightening  by 
the  dog  of  the  team  driven  by  the  boy  was  not  the  proximate 
cause  of  plaintiff's  injury. 

Paragraph  7  of  the  charge  was  excepted  to  on  the  ground 
that,  under  the  statute,  plaintiff  could  recover  only  compensatory 
damages,  and  that  the  allowance  of  exemplary  damages  was  not 
permissible,  even  though  the  petition  recited  a  good  cause  of 
action  at  common  law. 

It  is  further  contended  by  appellant  that  the  injuries  re- 
ceived by  plaintiff  were  due  to  his  own  voluntary  act  in  taking 
hold  of  the  horse's  bridle  and  trying  to  stop  the  frightened 
team;  and  that,  if  he  had  not  thus  voluntarily  put  himself  in 
the  way  of  danger,  he  would  not  have  been  injured ;  and  that, 
therefore,  the  injuries  complained  of  were  not  the  proximate 
result  of  any  wrongful  act  on  the  part  of  defendant. 

It  is  tacitly  conceded,  however,  by  counsel  for  appellant, 
in  this  connection,  that  a  person  who  seeks  to  rescue  another  from 
imminent  peril  at  the  risk  of  his  own  life,  or  under  circumstances 
likely  to  result  in  serious  injury  or  damages  to  himself  or  his 
property,  is  not  necessarily  guilty  of  contributory  negligence, 
or  prevented  from  recovering  damages  from  the  negligent  party ; 
but  they  contend  that  this  is  true  only  when  actionable  negli- 
gence on  the  part  of  the  defendant  toward  the  person  rescued, 
or  toward  the  party  making  the  rescue,  after  the  attempt  has 
been  initiated,  is  shown.  This  is  substantially  the  general  rule, 
the  reasons  for  which  are  obvious.  Saylor  v.  Parsons,  122  Iowa 
679 ;  Liming  v.  Illinois  Cent.  R,  Co,,  81  Iowa  246.  We  said,  in 
the  case  last  cited,  that : 

*  *  One  who,  acting  with  reasonable  prudence,  voluntarily  ex- 
poses himself  to  danger  for  the  purpose  of  protecting  the  person 
of  another,  may  recover  for  the  consequent  injuries  he  receives, 
from  the  person  whose  wrong  caused  the  injur}'^  to  himself  and 
the  danger  to  the  person  he  sought  to  aid. ' ' 

To  the  same  effect,  see  Beckler  v.  Merringer,  131  Iowa  614 ; 
Tyler  v.  Barrick  &  Son,  178  Iowa  985,  989. 

We  perceive  no  just  or  valid  legal  reason  for  holding  that 
one  who  negligently  sets  a  dangerous  instrumentality  in  opera- 
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tion  which  results  in  injury  to  a  person  who  voluntarily  seeks 
to  rescue  another  from  existing  or  impending  peril,  must  re- 
spond in  damages  to  the  person  voluntarily  attempting  the 
rescue  who  is  injured  while  in  the  act,  and  that  one  who  owns 
or  harbors  a  vicious  dog,  contrary  to  the  statute,  or  his  common- 
law  duty,  which,  while  running  at  large,  frightens  a  team  of 
horses  which  is  lawfully  upon  the  highway,  causing  it  to  run 
away  and  seriously  injure  the  owner,  who  departs  from  a  place 
of  apparent  safety  to  stop  the  team  and  prevent  it  from  running 
away,  and  perhaps  from  being  severely  injured,  or  from  inflict- 
ing damages  upon  some  other  person  or  property,  shall  be  re- 
lieved from  liability.  The  liability  in  both  cases,  if  any  exists, 
rests  upon  the  breach  of  a  legal  duty  which  the  defendant  owed 
to  the  injured  party.  In  the  one  case,  the  gist  of  the  action  is 
the  negligence  of  the  defendant, — it  is  statutory;  and  in  the 
other,  it  is  in  the  unlawful  harboring  of  a  vicious  dog,  with 
knowledge  of  its  vicious  character.  The  specific,  unlawful  act 
of  the  defendant  in  the  latter  case  takes  the  place  of  negligence 
in  the  former.  If  the  injuries  received  by  the  plaintiff  resulted 
proximately  from  the  act  of  the  dog  in  •snapping  at  or  biting 
one  of  the  horses,  then,  it  seems  to  us,  the  defendant  must  be 
held  to  a  liability.  This  was  a  question  for  the  jury.  LinUng 
V.  Illinois  Cent.  R.  Co.,  81  Iowa  246 ;  Beckler  v.  Merringer,  131 
Iowa  614;  Melicker  v.  Sedlacek,  189  Iowa  946. 

II.  Complaint  is  also  made  by  appellant  of  the  submission 
to  the  jury  of  the  question  of  exemplary  damages.  Exemplary 
damages  are  not  recoverable  in  actions  based  upon  Section  2340 
2  Animals:  lia-      ^^  *^®  Code.     This  statute  does  not,  however, 

eiem  fary^*^^''  ^^™^*  ^^  aflfcct  the  right  of  OUC  claiming  dam- 
damages,  ages  on  account  of  injuries  received  from  the 
attack  of  a  vicious  dog,  to  proceed  under  the  common  law.  San- 
ders V.  O'Callagkan,  111  Iowa  574;  Melicker  v.  Sedlacek,  supra. 
We  held,  in  Cameron  v,  Bryan,  89  Iowa  214,  that,  where  it 
was  alleged  in  the  petition  and  established  by  the  evidence  that 
the  defendant  ** willfully,  unlawfully,  and  maliciously' '  har- 
bored a  vicious  dog,  with  full  knowledge  of  his  vicious  propen- 
sities, exemplary  damages  might  be  recovered  by  one  injured 
thereby.  While  it  is  alleged  in  plaintiff's  petition  that  the  de- 
fendant ** willfully  and  maliciously''  harbored  and  kept  a  dan- 
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gerous  and  vicious  dog  upon  his  premises,  the  evidence  wholly 
failed  to  establish  malice.  The  most  that  the  evidence  tended 
to  show  was  that  the  defendant  knew  the  character  of  the  dog 
in  question,  and  that  it  had  vicious  inclinations.  To  aUow  plain- 
tiff to  recover  exemplary  damages  jn  this  case  would  be  to  estab- 
lish a  rule  that  would  permit  the  recovery  of  exemplary  dam- 
ages in  every  action  under  the  common  law  for  injuries  caused 
by  vicious  dogs.  It  is  unnecessary  to  go  further  into  this  ques- 
tion. The  record  clearly  did  not  justify  the  submission  to  the 
jury  of  the  question  of  exemplary  damages. 

III.  It  is  further  insisted  by  counsel  for  appellant  that  the 
verdict  of  the  jury  is  not  sustained  by  the  evidence.  No  motion 
was  made  for  a  directed  verdict,  after  both  parties  had  rested 
in  the  court  below. 

It  was  alleged  in  plaintiff's  petition  that  the  defendant  will- 
fully and  maliciously  harbored  a  vicious  and  dangerous  dog;  and 
the  evidence  tended  to  show  that  the  dog  in  question  was  in  the 
habit  of  running  into  the  highway  and  barking,  and  chasing 
teams  and  automobiles;  and  one  or  two  witnesses  testified  to 
having  made  complaint  to  the  defendant  of  the  dog's  behavior 
in  this  respect,  either  offering  to  kill  the  dog  for  defendant  or 
advising  him  to  do  so.  Another  witness  testified  that  the  dog 
bit  his  horses,  and  his  daughter,  eleven  years  of  age.  The  defend- 
ant sought  to  show  that  his  dog  was  at  home  at  the  time  the 
trouble  occurred.  But  the  plaintiff  testified  that  the  dog  that 
frightened  the  team  was  defendant's.  Other  corroborating  tes- 
timony was  offered.  There  was  a  fair  dispute  in  the  evidence 
upon  all  material  points,  and  the  issues  were  fairly  submitted  to 
the  jury.  It  would  serve  no  useful  purpose  to  set  out  or  review 
the  evidence  at  length,  and  we  refrain  from  doing  so.  Other  al- 
leged errors  discussed  by  counsel  are  not  likely  to  occur  upon  a 
retrial  of  this  case,  and  we  give  no  further  consideration  thereto. 

For  the  error  pointed  out,  the  judgment  of  the  court  below 
must  be,  and  is, — Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


1200  KuTCiiERA  V.  Graft.  [191  Iowa 


J.  W.  KuTCHERA,  Appellant,  v.  W.  S.  Graft  et  al.,  Appellees. 

LANDLORD  AND  TENANT:  CSondltlon  of  Premises — ^Presence  of  Hog 
Oliolera.  An  action  by  a  tenant  against  a  landlord  for  damages 
consequent  on  the  fraudulent  concealment  by  the  landlord  of  the 
presence  of  hog  cholera  on  the  leased  premises  requires  proof  that 
the  landlord: 

1.  Had  actual  knowledge  of  the  presence  of  said  disease  on  the 
premises,  and 

2.  Designedly  concealed  such  presence  from  the  tenant. 

Gross  neglect  to  inform  the  tenant  of  the  presence  of  such,  disease 
will  not  mature  a  cause  of  action. 

Appeal  from  Linn  District  Court, — F.  O.  Ellison,  Judge. 

September  20,  1921. 

Action  to  recover  damages  against  defendant  landlord, 
based  on  fraudulent  concealment  of  hog  cholera  infection  of  the 
leased  premises,  from  which  the  tenant  claims  his  hogs  con- 
tracted cholera  and  died.  There  was  a  directed  verdict  for  de- 
fendant, and  judgment  thereon  against  plaintiff  for  costs.  Plain- 
tiff appeals.    Facts  appear  in  the  opinion. — Affirmed. 

Ring  (&  Hann,  for  appellant. 
Voris  (&  Haas,  for  appellees. 

Arthur,  J. — Defendant  W.  S.  Graft  owned  a  farm,  located 
about  a  mile  southwest  of  Central  City,  in  Linn  County,  Iowa. 
On  September  26,  1918,  plaintiff  leased  the  farm  for  the  period 
beginning  March  1,  1919,  and  ending  March  1,  1921,  and,  on  or 
about  March  1,  1919,  moved  from  North  English,  where  he  had 
been  living,  to  the  farm,  and  took  with  him  11  brood  sows  and  28 
shoats  and  pigs.  The  hogs  were  shipped  in  one  car.  After  plain- 
tiff moved  on  the  Graft  farm,  the  sows  farrowed  66  pigs.  On 
arrival  at  the  farm,  the  hogs  were  placed  in  a  small  lot  near  the 
bam,  and  kept  there  three  or  four  days,  and  then  permitted  to 
run  in  a  field  of  15  or  18  acres.    In  the  latter  part  of  March, 
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many  of  plaintiff's  hogs  became  sick  and  died.  Plaintiff  em- 
ployed Clifford  Moles,  veterinarian,  who  treated  and  vaccinated 
the  hogs.  Moles  says  he  was  first  called  April  6th.  A  Mr.  Rich 
had  occupied  the  premises  as  tenant,  the  year  preceding  March 
1,  1919.  Rich's  hogs  had  cholera  in  August,  1918.  Dr.  Moles 
vaccinated  25  of  the  hogs  by  w^hat  is  called  the  **  double  treat- 
ment." Some  of  them  died.  After  that,  he  was  on  the  premises 
a  few  times  in  September.  A  government  inspector  visited  the 
premises,  during  the '  presence  of  cholera  in  August.  Moles 
'posted  a  quarantine  notice  on  the  east  side  of  the  barn,  where 
it  could  be  plainly  seen  from  the  road,  or  by  anyone  coming  on 
the  premises.  After  treating  the  hogs,  Moles  turned  them  over 
to  the  government  inspector,  and  gave  Rich  directions  as  to  dis- 
infecting the  premises,  and  told  Rich  that  he  had  better  bum 
the  dead  hogs ;  that,  if  he  buried  them,  he  should  bury  them  six 
feet  deep,  and  cover  them  with  quicklime;  and  that  that  would 
be  safe.  On  September  27,  1918,  plaintiff  was  on  the  farm  and 
about  the  buildings,  and  was  again  on  the  farm  in  December, 
1918,  and  was  not  afterwards  on  the  farm  until  he  moved,  on 
March  1,  1919.  When  plaintiff's  hogs  became  sick,  the  latter 
part  of  March,  he  employed  Veterinarian  Moles  to  treat  them. 
Dr.  Monger,  a  government  veterinarian,  went  with  Dr.  Moles 
to  the  premises.  Drs.  Moles  and  Monger  posted  four  or  five  of 
the  Kutchera  hogs,  and  found  that  they  had  cholera.  On  April 
7th  or  8th,  Moles  and  Monger  were  on  the  premises.  They  found 
portions  of  carcasses,  not  well  covered  up,  in  a  ditch  about  80 
rods  from  the  barn.  The  carcasses  had  been  covered,  and  the 
dirt  \vashed  away.  The  carcasses  were  decayed  so  that  they 
made  no  examination.  They  saw  two  carcasses,  and  these  were 
only  partially  exposed.  Kutchera  showed  them  the  two  car- 
casses, and  did  not  point  out  any  more.  There  was  one  carcass 
on  top  of  the  ground,  three  or  four  rods  from  the  barn.  Moles 
vaccinated  44  head  of  the  Kutchera  hogs. 

W.  S.  Graft  died  before  the  trial,  and  the  administratrix 
of  his  estate  was  substituted  as  defendant. 

Plaintiff  testified  that  the  physical  condition  of  his  hogs 
when  he  took  them  to  the  Graft  farm  was  good — ^was  healthy. 

Plaintiff's  charge  of  fraudulent  concealment  consists  of 
what  he  claims  to  be  the  facts  that  Rich's  hogs  had  been  diseased 
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of  cholera  in  the  fall  of  1918 ;  that  W.  S.  Graft  had  knowledge 
that  some  of  Bich's  hogs  had  died  from  cholera;  that  the  hogs 
which  died  of  cholera  were  not  properly  buried,  and  that  W.  S. 
Graft  knew  that  they  were  not  properly  buried;  and  that  W. 
S.  Graft  in  no  way  informed  the  plaintiflf  of  such  facts ;  that  the 
plaintiff  was  ignorant  of  such  facts;  and  that  Graft,  having 
knowledge  of  such  facts  and  conditions,  deliberately,  willfully, 
and  wrongfully  concealed  from  plaintiff  such  facts. 

Plaintiff  further  charges  negligence  on  the  part  of  Graft 
in  failing  to  disinfect  the  premises.  ^ 

In  support  of  his  charge  that  Graft  knew  that  Rich's  hogs 
had  cholera  in  the  fall  of  1918,  and  knew  how  the  dead  hogs 
were  disposed  of,  he  offered  the  testimony  of  his  17-year-old 
son,  Robert  Kutchera,  who  testified  that  Graft  was  on  the  farm 
several  times  after  they  moved  there;  that  he  heard  a  conver- 
'sation  between  Graft  and  his  father  at  the  dinner  table  at  their 
house  on  the  farm,  wherein  '*Mr.  Graft  told  my  father  that  he 
had  told  Rich  to  bury  the  hogs  up  there.  He  pointed  toward  the 
direction  of  the  west  field  at  the  time.  At  another  time,  he  told 
my  father  that  the  man  on  the  farm  before  Rich  did  not  have 
cholera  among  his  hogs,  but  that  Rich's  hogs  did." 

Mrs.  J.  H.  Lapham,  who  was  employed  as  a  dofnestic  in 
the  Kutchera  home  during  the  months  of  March  and  April, 
1919,  testified  to  a  conversation  that  she  heard  between  Kutchera 
and  Graft  at  the  dinner  table,  wherein  she  reports  Graft  as 
saying : 

**Mr.  Graft  said  he  wanted  Rich  to  bury  the  hogs.  •  •  • 
He  said  he  told  Rich  he  ought  to  bury  them." 

Bertha  Kutchera,  wife  of  plaintiff,  testified  that  she  heard 
a  conversation  between  Graft  and  her  husband  in  April,  1919, 
at  the  dinner  table,  wherein  Graft  said  that  Rich's  hogs  had  died 
with  cholera,  and  he  told  him  to  bury  them  up  there. 

**He  pointed  west  of  the  house.  I  heard  my  husband  tell 
Mr.  Graft  that  he  thought  he  ought  to  pay  him  for  the  loss; 
that  he  knew  there  was  cholera  on  the  place:  and  he  answered, 
*I  will  not  pay  for  them;  go  to  Rich, — he  is  responsible  for 
them.'  " 

Robert  Hass,  brother-in-law  of  Kutchera,  who  was  working 
for  Kutchera,  testified  that,  about  April  25th,  Mr.  Graft  came 
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out  to  the  farm;  and  that,  in  a  conversation  with  him,  Graft 
spoke  about  the  Rich  hogs  that  had  died,  and  said  that  it  was 
cholera,  and  that  he  had  told  Rich  that  it  was  a  poor  place  to 
bury  them,  where  he  had  buried  them. 

R.  C.  Hatch,  a  township  trustee,  testified  that,  in  the  latter 
part  of  April,  1919,  Graft  notified  him  that  Rich  had  buried 
hogs  in  a  ditch,  and  that  Rich  should  look  after  them;  that  he 
went  and  saw  Rich,  but  Rich  did  not  bury  them ;  and  that,  later 
on,  Mr.  Graft  buried  the  hogs  himself.    Hatch  said : 

''Graft  wanted  me  to  see  Rich,  and  have  him  attend  to 
burying  the  hogs ;  that  Rich  should  have  burned  them,  or  buried 
them  out  on  the  hill,  where  they  would  not  wash." 

There  was  testimony  bearing  on  damages,  which  need  not 
be  discussed. 

At  the  close  of  plaintiff's  testimony,  defendant  moved  for 
a  directed  verdict  in  his  favor,  which  was  sustained,  the  motion 
being: 

*'l.  There  is  no  evidence  of  fraud  or  deceit  or  conceal- 
ment on  the  part  of  the  deceased,  W.  S.  Graft,  and  in  the  ab- 
sence of  such  evidence  there  is  no  liability  on  the  part  of  de- 
ceased, or  the  representatives  of  his  estate. 

**2.  There  is  no  evidence  that  the  deceased,  W.  S.  Graft, 
knew  there  had  been  cholera  on  the  premises,  and  no  evidence 
that  he  knew  the  hogs  had  been  left  in  the  ditch  uncovered ;  no 
evidence  to  show  that  he  had  any  knowledge,  or  that  knowledge 
could  be  imputed  to  him. 

**3.  It  appears  the  deceased  was  not  in  the  occupancy  of 
the  premises  preceding  the  occupancy  of  the  plaintiff,  but  that 
the  premises  had  been  occupied  by  a  tenant,  a  one  Fred  Rich. 
It  does  not  appear  that  the  premises  were  under  the  control  of 
the  deceased  in  the  fall  of  1918,  down  to  the  first  of  March,  1919, 
and  no  knowledge  of  the  conditions  can  be  imputed  to  him  be- 
cause of  his  relations  and  landlord. 

''4.  It  does  not  appear  that  the  dead  hogs  found  on  the 
premises  in  April  ever  had  the  disease  known  as  cholera. 

'*5.  It  does  not  appear  that  the  plaintiff's  hogs  contracted 
the  disease  directly  or  indirectly  from  the  dead  hogs  found  on 
the  premises  in  April,  or  from  any  other  infection  on  the 
premises. 
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**6.  There  is  no  evidence  that  plaintiff's  hogs  contracted 
the  disease  from  any  conditions  existing  on  the  premises.  The 
most  that  can  be  claimed  is  that  conditions  existed  which  might 
have  caused  the  disease;  but  whether  such  disease  was  caused 
by  the  conditions  is  but  mere  surmise,  speculation,  and  con- 
jectural.   The  relation  of  cause  and  effect  is  not  shown. 

**7.  On  the  whole  record,  plaintiff  is  not  entitled  to  re- 
cover ;  or  if  a  verdict  were  returned  for  him  against  the  defend- 
ant, it  would  be  the  duty  of  the  court  to  set  it  aside. ' ' 

It  was  established  by  the  evidence  that  there  was  cholera 
in  Rich's  herd  of  hogs  during  the  season  of  1918,  when  he  was 
a  tenant  on  the  Graft  farm,  and  that  the  ravages  of  the  disease 
began  in  August  and  continued  into  and  ended  in  September. 
Perhaps  it  ended  early  in  September;  for,  late  in  September, 
at  the  time  Kutchera  entered  into  his  lease  with  Graft,  he  and 
Graft  were  on  the  farm  and  went  over  it  and  about  the  buildings, 
and  evidently  discovered  no  trace  of  hog  cholera  on  the  prem- 
ises. Again  in  December  Kutchera  was  on  the  premises,  and 
discovered  nothing  wrong.  Veterinarian  Moles  treated  and  vac- 
cinated the  hogs,  a  government  inspector  assisting  him.  Some 
of  the  hogs  died,  but  the  record  does  not  disclose  to  what  extent 
the  herd  died.  The  veterinarian  instructed  Rich  how  to  dis- 
pose of  the  carcasses.  The  record  does  n6t  disclose  anything 
more  about  cholera  on  the  farm,  or  concerning  the  disposition 
of  the  hogs  that  died,  until  along  in  April,  when  cholera  broke 
out  in  the  herd  of  Kutchera.  Then  it  was  that  Mr.  Graft  was 
out  on  the  farm  and  took  dinner  with  the  Kutchera  famijy,  and 
conversation  arose  at  the  dinner  table  about  Kutchera 's  mis- 
fortune, and  about  the  disposition  of  some  hogs  that  Rich  had 
lost,  the  season  before.  Members  of  the  Kutchera  family  testify 
to  statements  then  made  by  Graft.  This  and  the  testimony  of 
Hass  and  Hatch  constitute  the  only  testimony  tending  to  show 
that  Graft  knew  of  cholera  in  the  Rich  herd. 

The  record  does  not  disclose  when  the  knowledge  that  Rich's 
hogs  had  the  cholera  came  to, Graft.  At  the  time  of  the  dinner- 
table  conversation,  all  in  any  way  interested,  and  probably  every- 
body in  the  neighborhood,  had  come  to  know  that  there  had  been 
cholera  in  the  Rich  herd.  The  record  does  not  disclose  that 
Graft  was  on  his  farm  after  the  latter  part  of  September,  when 
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he  was  there  with  Kutchera  to  show  him  the  farm,  until  in 
April,  more  than  six  months  after  disease  had  been  in  Rich's 
herd.  It  does  not  appear  that  Graft  was  on  the  farm  while 
Rich's  hogs  were  sick,  or  that  he  had  any  personal  knowledge 
of  the  situation.  After  Graft  was  informed  of  Kutchera 's  loss 
of  hogs,  and  Kutchera  wanted  him  to  pay  the  loss.  Graft  then, 
upon  learning  from  Kutchera  that  some  hogs  had  not  been  prop- 
erly buried,  cast  blame  upon  Rich  for  not  properly  burying  the 
hogs.  It  does  not  appear  that  Graft  knew  that  the  hogs  were 
not  properly  buried,  until  told  so  by  Kutchera.  We  find  no 
evidence  in  the  record  that  Mr.  Graft  knew  of  hog  cholera  on 
the  farm,  at  the  time  of  the  execution  of  the  lease.  Robert 
Kutchera,  witness,  reports  Graft  as  saying  that  *'he  told  Rich 
he  ought  to  bury  them."  Testimony  of  admissions  by  Graft, 
who  was  dead  at  the  time  of  the  trial,  should  be  scrutinized 
carefully.  The  claimed  admissions  by  decedent  Graft,  we  think, 
do  not  go  to  the  broad  extent  claimed  by  counsel  for  plaintiff. 
It  is  true  that  there  is  testimony  tending  to  prove  that,  some 
time  in  April,  Graft  made  a  statement  to  Robert  Hass,  Kutchera 's 
brother-in-law,  to  the  effect  that  he  knew  where  the  hogs  were 
buried,  that  had  died  with  cholera,  and  that  he  told  Rich  that 
**it  was  a  poor  place  to  bury  them,  where  he  buried  them."  But 
this  was  in  a  conversation  in  which  Graft  was  intimating  that 
Rich  was  blamable.  But  against  this,  Robert  Kutchera,  son  of 
plaintiff,  says  that,  in  a  conversation  the  latter  part  of  March, 
Graft  told  his  father  that  he  told  Rich  to  bury  the  hogs  up  there, 
pointing  to  the  west.  Mrs.  Lapham,  probably  at  the  same  time, 
heard  Graft  say  that  he  wanted  Rich  to  bury  the  hogs.  Mrs. 
Kutchera,  wife  of  plaintiff,  says  that  she  heard — ^what  was  prob- 
ably at  the  same  conversation — Mr.  Graft  say  that  Rich's 
hogs  had  died  with  cholera,  and  he  told  him  **to  bury  them  up 
there,"  pointing  to  the  west.  These  statements  were  made  in  a 
general  conversation.  The  parties  who  testified  to  theni  were 
of  the  Kutchera  household,  and  swayed  by  motives  of  bias  or  self- 
interest,  and  are  subject  to  the  infirmities  of  memory.  The 
statements  purport  to  have  been  made  a  year  before  the  trial, 
and  the  memories  of  the  witnesses  might  be  so  imperfect  as  to 
leave  them  with  only  an  impression  of  the  substance,  which  may 
have  been  at  variance  with  the  meaning  intended  to  have  been 
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conveyed.  Testimony  of  admissions  is  ordinarily  received  with 
cantion.  1  Greenleaf  on  Evidence  (14th  Ed.),  Section  200; 
Holmes  v.  Connable,  111  Iowa  298.  Outside  of  these  admissions, 
there  is  no  evidence  tending  to  show  that  the  deceased,  Mr. 
Graft,  had  knowledge  that  there  had  been  hog  cholera  on  the 
farm  while  Rich  was  a  tenant.  These  statements  were  made  in 
April,  1919.  We  think  this  evidence  does  not  prove  that  Graft 
knew  that  Rich's  hogs  had  cholera,  at  the  time  the  lease  was 
made,  on  September  27,  1918.  Nor  does  it  prove  that  Graft 
concealed  the  facts,  if  he  knew  them.  Nor  does  it  prove  that  he 
designed  to  mislead  the  plaintiff,  or  that  he  deceived  him  in  any 
way.  Even  if  Mr.  Graft  knew  that  Rich 's  hogs  had  had  cholera, 
it  cannot  be  said  that  he  was  guilty  of  fraud  in  failing  to  inform 
Kutchera  at  the  time  the  lease  was  made.  If  the  premises  had 
been  disinfected  and  the  dead  hogs  buried  or  burned,  as  Rich 
was  directed  by  Doctor  Moles  and  the  government  inspector,  there 
would  have  been  no  danger  in  March,  five  months  afterwards. 

Then  it  must  follow  that  Graft  actually  knew,  at  the  time 
the  dead  hogs  were  buried,  that  they  were  not  properly  buried. 
But  his  claimed  admissions  do  not  go  so  far.  The  only  thing 
that  his  admissions — ^giving  to  them  their  utmost  probative  force 
— ^tend  to  prove,  is  that  he  told  Rich  to  **bury  them  over  there,*' 
at  the  time  pointing  to  the  west.  Moles  had  told  Rich  to  burn  the 
carcasses,  or  to  bury  them  six  feet  deep  and  cover  them  with 
quicklime.  Even  if  Mr.  Graft  had  suggested  to  Rich  a  place  to 
bury  the  hogs,  there  is  no  evidence  that  he  knew,  or  had  reason 
to  believe,  that  they  would  not  be  properly  and  safely  buried.  In 
fact,  according  to  the  witness  Hass,  it  appears  that  Graft  was 
complaining  because  Rich  had  buried  the  hogs  at  an  improper 
place.  This  is  not  inconsistent  with  his  statement  at  the  dinner 
table  that  he  *  *  told  Rich  to  bury  them  up  there ; "  f  or  to  Robert 
Hass  he  criticized  Rich  for  attempting  to  bury  them  in  a 
ditch  or  ravine,  saying  that  that  was  not  a  proper  place.  Kut- 
chera's  claim  is  that  his  hogs  contracted  cholera  by  coming  into 
contact  with  the  hogs  of  Rich,  which  had  died  of  cholera  and 
had  been  improperly  buried.  The  evidence  will  permit  plaintiff 
no  other  theory ;  for  there  is  no  evidence  that  the  farm  carried 
the  infection  otherwise.  Plaintiff  is  reduced  to  the  claim  that 
his  damage  resulted  from  the  improper  burial  of  the  deceased 
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animals.  If  there  is  actionable  fraud  in  the  instant  case,  it 
must  be  because  of  the  knowledge  of  Qraft  and  concealment  by 
him  of  the  fact  that  the  animals  had  not  been  i^f ely  buried ;  and 
this  knowledge  and  concealment  must  have  been  at  the  time  of 
the  execution  of  the  lease.  Assuming  that  the  animals  found 
by  Kutchera  died*  from  cholera,  when  did  Qraft  acquire  such 
knowledge  ?  He  did  not  live  on  the  farm.  Rich  was  in  posses- 
sion and  control  of  the  farm.  It  does  not  appear  that  Graft  was 
at  the  place  where  the  hogs  were  buried  until  after  Kutchera 
went  on  the  place.  So  far  as  appears  from  the  evidence,  Mr. 
Graft  never  knew  of  the  improper  burial  of  the  hogs  until  he 
was  informed  of  the  fact  by  Kutchera,  the  last  of  March  or  the 
1st  of  April,  1919. 

It  may  be  urged  that  he  should  have  known  of  the  facts. 
But  he  was  not  in  the  occupancy  of  the  farm  himself,  and  is  not 
shown  to  have  been  upon  the  farm  until  he  helped  Kutchera 
move,  on  March  1st.  In  any  event,  fraud  cannot  be  predicated 
on  negligence,  however  gross.  There  must  have  been  an  inten- 
tion to  deceive.  Moreover,  it  was  not  shown  by  any  evidence 
that  the  carcasses  found  by  Kutchera  in  April  were  those  of  hogs 
that  had  died  from  cholera.  Perhaps  it  may  be  inferred  that  the 
hogs  found  by  Kutchera  in  the  ditch,  partially  exposed,  were 
victims  of  cholera.  It  was  not  to  be  presumed  that  Rich  would 
violate  the  law,  or  even  be  guilty  of  negligence  in  the  disposition 
of  the  dead  hogs,  especially  when  he  was  under  the  supervision 
of  a  veterinarian  and  a  government  inspector,  who  told  him 
what  to  do.  Rich's  hogs  did  not  die  from  cholera  after  Septem- 
ber, 1918,  nor  did  they  all  die.  More  than  six  months  intervened 
before  it  was  discovered  that  some  hogs  had  not  been  properly 
buried.  Rich  may  have  lost  other  hogs  after  September.  It  is 
not  shown  that  the  hogs  found  partially  exposed  in  the  ditch  died 
from  cholera.  It  may  be  that  these  hogs,  the  bodies  of  which 
were  found,  did  not  die  of  hog  cholera,  and  that  for  that  reason 
Rich  did  not  burn  the  bodies  or  bury  them  under  a  coating  of 
quicklime.  Criminality  or  negligence  is  never  presumed,  but 
must  be  established  by  proof.  The  record  does  not  speak  as  to 
the  cause  of  the  death  of  these  particular  hogs  which  were 
found  partially  exposed,  not  properly  buried,  in  a  ditch.  A 
strong  inference  may  be  conceded  that  the  source  of  infection  of 
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the  Kutchera  hogs  was  the  carcasses  of  the  Rich  hogs.  Preva- 
lence of  hog  cholera  and  how  it  is  transmitted  are  often  difficult 
to  account  for,  and  baffle  experts.  Will  the  germs,  if  it  is  a 
germ  disease,  survive  the  sunlight  and  cold  of  an  Iowa  winter! 
Will  they  retain  their  vitality  in  a  body  exposed  to  sunlight 
and  the  freezing  and  thawing  of  winter,  so  that  after  six  months 
they  will  transmit  the  disease  ?  The  record  is  silent  about  these 
matters.  The  Veterinarians  did  not  examine  the  bodies  which  were 
found  exposed,  to  ascertain  the  disease  which  attacked  them. 
Without  proof  that  the  carcasses  found  had  been  infected  with 
cholera,  without  proof  that  there  were  cholera  germs,  and  that 
the  germs  would  retain  vitality  for  six  months,  through  fall, 
winter,  and  spring,  it  is  sought  to  make  the  estate  of  W.  S. 
Graft,  deceased,  liable  for  Kutchera 's  loss.  The  period  of  in- 
cubation does  not  appear  in  the  record ;  and  it  is  not  to  be  pre- 
sumed that,  because  the  disease  manifested  itself  in  about  three 
weeks  after  Kutchera  moved  to  the  Graft  farm,  his  hogs  could 
not  have  acquired  the  germs  .of  the  disease  before  coming  to  the 
Graft  farm.  The  record  leaves  us  in  a  field  of  inference,  specu- 
lation, and  conjecture  with  reference  to  these  matters,  where  the 
law  requires  reasonable  certainty, — at  least,  more  than  a  mere 
possibility. 

Counsel  for  plaintiff  sought  to  have  the  inference  drawn 
that  the  Kutchera  hogs  contracted  cholera  by  coming  in  con- 
tact with  the  bodies  of  diseased  hogs,  improperly  buried.  But 
we  think  the  proof  is  lacking  here.  True,  Rich's  hogs  had  chol- 
era in  August  and  September,  1918;  but  Dr.  Moles,  the  veter- 
inarian, and  a  government  inspector  gave  Rich  directions  to 
burn  the  dead  animals,  or  to  bury  them  six  feet  deep  and  cover 
with  quicklime.  It  is  not  shown  that  Rich  did  not  bury  the  body 
of  every  hog  dying  from  cholera,  or  that  he  did  not  bury  them 
as  directed.  This  was  in  August  and  September.  Rich  had 
other  hogs  that  did  not  die  at  that  time.  How  many  died  does 
not  appear.  The  fact  that  some  carcasses  were  found  on  the 
premises  some  six  months  later  does  not  prove  that  they  were  the 
carcasses  of  hogs  that  had  died  from  cholera.  Farmers  lose 
hogs  from  various  causes.  It  is  only  fair  to  presume  that  Rich 
w^ould  comply  with  the  law  relative  to  the  disposition  of  bodies 
of  hogs  dying  from  cholera;  or,  at  least,  that  he  would  dispose 
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of  them  according  to  the  directions  of  the  veterinarian  and  the 
government  inspector.  At  least,  criminality  or  negligence  is 
never  presumed.  As  to  hogs  which  died  from  other  causes,  he 
may  have  been  careless.  It  is  not  established  that  the  carcasses 
found  were  those  of  cholera-killed  hogs.  The  carcasses  were  not 
examined,  to  ascertain  the  disease  which  attacked  them. 

The  basis  of  the  alleged  liability  of  defendant's  decadent 
is  founded  and  rests  upon  a  fraudulent  concealment  of  a  known 
danger.  As  we  interpret  it,  this  was  the  theory  upon  which  the 
petition  was  drawn.  The  relation  of  Kutchera  and  Graft  was 
created  by  the  lease.  As  we  understand  the  general  rule,  it  is  that 
the  lessor,  in  the  absence  of  fraud  or  of  any  agreement  to  that 
effect,  is  not  liable  to  the  lessee  for  the  condition  of  the  premises, 
and'  that  the  premises  may  be  safely  used  for  the  purposes  for 
which  they  are  intended.  Plaintiff's  claim,  therefore,  must  be 
bottomed  on  an  inducing  of  the  contract  by  fraud.  Jaffe  v. 
Harteau,  56  N.  Y.  398 ;  Cate  v.  Blodgeit,  70  N.  H.  316  (48  Atl. 
281) ;  Boyer  v.  Commercial  Bldg.  Inv.  Co.,  110  Iowa  491 ;  Starr 
V.  Sperry,  184  Iowa  540 ;  WHlis  v.  Snyder,  190  Iowa  248. 

Authorities  cited  by  counsel  for  plaintiff  do  not  hold  to  the 
contrary,  except  Hines  v.  Willcox,  96  Tenn.  148  (54  Am.  St. 
823),  and  the  later  opinion  in  the  same  case,  Willcox  v,  Hines, 
100  Tenn.  538  (66  Am.  St.  770).  It  is  held  in  the  Hines  case 
that  recovery  may  be  had  for  mere  negligence.  But  this  case 
seems  to  stand  quite  alone.  It  is  contrary  to  the  weight  of 
authority,  and  is  not  authority  in  this  jurisdiction.  Shingle, 
Wilson  &  Krcis  Co.  v.  Birney  &  Seymour,  68  Ohio  St.  328  (67 
N.  E.  715).  In  Bowe  v,  Hiinking,  135  Mass.  380  (46  Am.  Rep. 
471),  the  court  said: 

**That  no  action  lies  by  a  tenant  against  a  landlord  on  ac- 
count of  the  condition  of  the  premises  hired,  in  the  absence  of  an 
express  warranty  or  of  active  deceit." 

With  the  exception  of  the  Tennessee  cases,  so  far  as  we  dis- 
cover, the  courts  hold  to  the  doctrine  that  the  liability  of  the 
landlord  must  be  grounded  on  deceit. 

We  think  the  court  did  not  err  in  sustaining  defendant's 
motion  for  a  directed  verdict.  The  judgment  of  the  court  below 
is  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 
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In  re  Estate  of  Samuel  Armstrong. 

Ruth  Etta  Armstrong  et  al.,  Appellants,  v.  Edgar  N.  Arm- 
strong, Appellee. 

EVIDEKOE:    Competency — Incompetent  Nonexpert  Opinion.    The  opin- 

1  ion  of  a  nonexpert  witness  that  a  person  is  insane,  based  in  part 
on  matters  not  divulged  to  the  jury,  is  incompetent. 

EVIDENOE:     Opinion — Competency.     A  nonexpert  opinion  that  a  per- 

2  son  is  of  unsound  mind  may  be  received  when  the  detail  of  fact 

londs  some  fair  support  to  the  opinion. 

. 

WILLS:    Contest — Competency  of  Evidence.    On  a  will  contest  in  vol  v- 

3  ing  the  soundness  of  mind  of  testator,  testimony  by  the  contestant 
as  to  the  amount  of  money  inherited  by  him  from  his  mother,  and 
what  he  did  with  the  inheritance,  held  competent. 

WITNESSES:    Transaction  With  Deceased — Opening  Door  to  Testimony. 

4  Testimony  by  an  heir  in  his  own  behalf  that  he  personally  kne^ 
that  proponent  (in  a  will 'contest)  had  been  paid  for  services  ren- 
dered for  testator,  opens  the  door  to  proponent  to  testify  that  he 
had  never  received  any  pay  for  said  services. 

Appeal  from  Cedar  District  Court. — P.  F.  Dawley,  Judge. 

June  25,  1921. 

Petition  for  Rehearing  Dismissed  by  Appellant 

September  23,  1921. 

This  action  involves  a  contest  on  the  will  of  Samuel  Arm- 
strong, deceased.  The  jury  returned  a  verdict  that  the  testator, 
at  the  time  of  executing  the  alleged  will,  was  of  unsound  mind, 
and  judgment  was  entered  on  said  verdict,  denying  admission  of 
said  will  to  probate.  Proponents  appeal.  On  motion,  the  court 
taxed  the  costs  against  the  estate,  from  which  ruling  the  contes- 
tant prosecutes  a  cross-appeal. — Reversed. 

Henry  Negus,  Hamiel  rf*  Mather,  and  J.  C.  France,  for  ap- 
pellants. 

C,  J,  Lynch  and  George  C.  Hoover,  for  appellee. 
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Favillb,  J. — I.  Both  parties  having  appealed,  the  pro- 
ponents will  be  referred  to  as  '^ appellants,"  and  the  contestant 
as  ^'appellee."  The  appellee  is  the  son  and  the  appellants  are 
the  nieces  of  the  testator. 

The  testator,  Samuel  Armstrong,  came  from  Ohio  some  time 
in  the  70 's  and  located  on  a  farm  near  West  Branch,  Iowa.  His 
wife  died  in  1871,  leaving  the  appellee,  who  is  now  about  53 
years  of  age,  as  her  only  child.  The  testator  never  remarried. 
The  appellee  and  his  father  for  many  years  carried  on  business 
together,  owning  a  considerable  amount  of  real  estate  and  per- 
sonal property ;  and,  at  the  time  of  the  death  of  th^  testator,  the 
father  and  son  together  had  property  of  a  net  value  of  approxi- 
mately $100,000.  The  testator  was  a  lover  of  fine  horses  and 
a  devotee  of  race  tracks,  having  owned  as  high  as  70  head  of 
race  horses  at  one  time.  The  business,  however,  does  not  appear 
to  have  been  profitable,  at  least  from  the  standpoint  of  the  owner 
of  the  horses. 

The  appellant  Alice  Armstrong  went  to  live  in  the  family 
of  the  testator  in  1879,  and  kept  house  for  the  testator  for  22 
years.  The  appellant  Euth  Etta  Struble  came  to  the  Armstrong 
home  in  about  1885,  and  remained  there  until  she  was  married, 
in  December,  1897.  The  appellee  was  married  at  a  time  when 
both  of  the  appellants  were  living  in  the  family;  but,  shortly 
after  his  marriage,  the  appellee  and  his  wife  moved  into  another 
house  on  the  premises. 

During  the  last  three  or  four  years  of  his  life,  the  testator 
lived  more  or  less  at  the  Struble  home,  and  was  there  in  May, 
1917,  when  the  will  was  executed.  By  the  terms  of  the  will, 
$1,000  i^  bequeathed  to  the  appellant  Alice  Armstrong,  $3,480  to 
the  appellant  Ruth  Etta  Struble,  and  all  of  the  remainder  of 
the  estate  is  given  by  the  terms  of  the  will  to  the  appellee.  The 
will  was  executed  on  May  1,  1917,  and  the  testator  died  on 
January  21,  1919.  At  the  time  the  will  was  drawn,  no  one  was 
present  with  the  testator  except  the  scrivener  who  drew  the 
same.  He  was  a  business  man,  who  had  known  the  testator  for 
many  years.  Regarding  the  making  of  the  will,  he  testified  that 
the  testator  told  him  that  he  would  like  to  make  a  will,  and 
wanted  him  to  write  it;  that  he  talked  of  how  he  would  like  to 
dispose  of  his  property ;  that  he  told  him  that,  at  the  time  Ruth 
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Etta  came  to  the  house,  she  brought  some  money  with  her,  and 
he  felt  as  though  he  would  like  to  repay  her  that  money  with 
interest,  as  a  legacy  in  the  will ;  that  he  made  the  same  statement 
in  regard  to  Alice  Armstrong,  but  that  the  amount  was  smaller. 
He  told  the  scrivener  to  call  Mrs.  Struble  and  get  the  note  that 
she  held,  and  had  him  figure  up  the  principal  and  interest, 
without  compounding  it.  The  note  was  given  in  May,  1886, 
and  was  due  six  years  from  date.  The  amount  inserted  in  the 
will  as  a  legacy  to  Mrs.  Struble  was  the  amount  detelmined  by 
the  scrivener  as  being  due  on  the  note.  In  regard  to  the  legatee 
Alice  Armstrong,  the  scrivener  testified  that  the  testator  told 
him  to  make  it  just  $1,000.  The  witness  said  that,  at  the  time, 
the  testator  discussed  with  him  something  about  the  value  of 
the  property,  especially  about  the  Canada  land,  as  he  believed 
it  to  be  a  poor  investment;  that  he  said  his  son  Ed  w^as  a  good 
boy  and  loved  his  children,  and  he  regretted  that  there  were 
any  differences  between  the  Strubles  and  them.  The  will  was 
witnessed  by  the  scrivener  and  by  the  doctor  who  attended  the 
testator. 

About  two  months  before  the  execution  of  the  will,  the 
testator  joined  with  the  contestant  in  executing  a  note  and  mort- 
gage of  $10,000.  After  the  death  of  the  testator,  the  contestant 
filed  an  application  for  the  admission  of  the  will  to  probate, 
which  he  subsequently  withdrew,  and  filed  a  contest. 

The  only  ground  of  contest  in  the  case  is  on  the  claim  of 
mental  incapacity  on  the  part  of  the  testator.  A  large  amount  of 
evidence  was  offered  by  both  parties  on  this  question,  and  it  will 
serve  no  useful  purpose  for  us  to  set  it  out  in  detail.  The  evi- 
dence of  numerous  witnesses,  including  one  expert,  ixi  behalf 
of  the  appellee  tended  to  show  a  want  of  mental  capacity  on 
the  part  of  the  testator;  while,  on  behalf  of  the  appellants,  a 
large  number  of  witnesses,  including  the  attending  physician, 
testified  that  the  testator  was  of  sound  mind.  On  the  whole,  the 
evidence  discloses  the  not  unusual  situation  of  an  old  man 
afflicted  with  physical  ailments  and  affected  with  eccentricities 
and  peculiarities.  The  deterioration  incident  to  old  age  is  ap- 
parent. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  of  the 
jury  is  challenged  on  this  appeal.    In  view  of  the  fact  that  we 
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find  it  necessary  to  reverse  the  case  on  other  grounds,  and  the 
further'  fact  that,  upon  a  retrial  of  the  case,  if  such  trial  is  had, 
there  may  be  further  and  additional  testimony  offered  by  one 
or  both  parties,  we  refrain  at  this  time  from  determining  the 
question  of  the  sufBciency  of  th^  evidence  to  sustain  the  verdict. 
If  the  case  were  triable  here  de  novo,  and  the  credibility  of  the 
witnesses  and  the  weight  and  value  of  their  testimony  were  mat- 
ters for  our  determination,  some  of  us  would  be  of  the  opinion 
that  there  was  a  failure  of  proof  to  show  such  mental  unsound- 
ness as  would  invalidate  the  will.  Indeed,  some  of  the  court 
entertain  doubt  of  there  being  sufficient  evidence  to  sustain  the 
verdict  of  the  jury,  and  believe  that,  for  that  reason,  a  new  trial 
should  have  been  granted. 

II.  A  nonexpert  witness,  Mrs.  Armstrong,  the  wife  of  the 
appellee,  was  permitted  to  testify  that,  in  her  opinion,  the  testa- 
tor was  of  unsound  mind.  On  cross-examination,  it  appeared 
1.  EvroiNOB:  ^^^*  ^^®  based  her  opinion  in  part  upon  matters 

Scim^int  non-  ^^tailcd  to  the  jury  and  in  part  upon  matters 
expert  opinion,  which  shc  obscrvcd  during  her  acquaintance 
with  the  testator,  and  which  she  did  not  detail  to  the  jury  as 
the  basis  for  her  opinion.  The  appellants  moved  to  strike  out 
the  testimony  of  this  witness  on  this  subject,  which  motion  was 
overruled.  It  should  have  been  sustained.  It  is  a  settled  rule 
in  this  state  that  a  nonexpert  witness  must  base  his  opinion, 
when  called  upon  to  testify  touching  mental  unsoundness,  upon 
the  facts  previously  detailed  by  him  in  evidence.  In  re  Estate  of 
Burgin,  186  Iowa  928 ;  In  re  WUl  of  Norman,  72  Iowa  84 ;  Spiers 
V.  Hendcrshott,  142  Iowa  446 ;  Bales  v.  Bales,  164  Iowa  257. 

III.  Error  is  predicated  upon  the  overruling  of  objections 
of  appellants  to  questions  asked  various  witnesses  for  the  appel- 
lee respecting  their  opinions  as  to  the  soundness  of  mind  of  the 

testator.     The  specific  objection  urged  is  that 
"'  pert  opinion:       the  facts  detailed  by  these  nonexpert  witnesses 
compeency.  ^^^  ^^^  sufficient  to  form  the  basis  of  a  non- 

expert opinion.  It  must  be  conceded  that,  in  some  instances, 
the  testimony  in  this  regard  is  very  meager;  but  the  witnesses 
appear  to  have  had  some  knowledge  of  the  subject-matter,  and 
to  have  detailed  the  matters  observed  and  known  by  them,  upon 
which  the  nonexpert  opinion  was  based.     There  was  some  evi- 
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dence  offered  by  each,  witness  to  support  the  opinion  expressed, 
and  whether  the  facts  detailed  by  the  several  witnesses  were 
sufficient  to  justify  such  opinion  was  a  matter,  under  the  record, 
for  the  determination  of  the  jury.  There  was  no  reversible 
error  here. 

IV.  Complaint  is  made  of  the  overruling  of  an  objection 
to  the  testimony  of  the  appellee  in  regard  to  how  much  money 
he  inherited  from  his  mother's  estate,  and  that  he  put  the  same 

into  the  farm  which  was  held  in  partnership 
'  competeiuq?^  of '    with  the  tcstator.    The  objection  to  this  evidence 
evi  ence.  ^^  ^^^  ^^^  taken.    It  was  proper  for  the  ap- 

pellee to  show  how  much  money  he  had  invested  in  the  farm, 
and  also  the  sources  from  which  he  obtained  the  same. 

v.  On  direct  examination,  the  appellee  testified  in  his  own 
behalf  that  the  appellant  Alice  Armstrong  kept  house  for  his 
father  during  a  period  of  21  or  22  years.    On  cross-examination, 

4.  Witnesses:  he  testified: 

d^MwSd^^Ti^ng  **She  came  to  our  house  and  kept  house 
door  to  teatimony.  thepc  for  20  ycars.  That  was  all  the  settlement 
that  was  ever  made  that  I  know  of." 

On  redirect  examination,  he  testified: 

*'We  paid  for  Alice  Armstrong 's-clothing  and  support  dur- 
ing all  the  time  she  was  at  our  home,  and  she  got  milk  checks 
and  egg  money  for  her  own.'' 

On  redirect  examination,  the  witness  also  testified  that,  ex- 
cluding anything  he  may  have  learned  from  any  talk  with  his 
father,  he  knew  that  his  father  did  not  owe  Alice  Armstrong 
any  such  money. 

After  this  testimony  in  behalf  of  the  appellee,  the  appellant 
Alice  Armstrong  was  asked  this  question : 

*  *  Did  you  ever  receive  any  pay  for  the  22  years  you  worked 
and  kept  house  for  Mr.  Armstrong?" 

It  was  objected  that  the  witness  was  incompetent,  under 
Section  4604  of  the  Code.    Objection  was  sustained. 

We  have  repeatedly  held  that  Section  4604  of  the  Code  pro- 
hibits a  witness  from  testifying  in  denial  of  a  personal  transac- 
tion with  decedent,  as  well  as  in  affirmance  of  such  transaction. 
In  re  Estate  of  Brown,  92  Iowa  379 ;  Tvcker  v.  Anderson,  172 
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Iowa  277 ;  In  re  Will  of  Winslow,  146  Iowa  67 ;  Hart  v.  Hart, 
181  Iowa  527 ;  Kauffnian  v.  Logan,  187  Iowa  670.  It  is  insisted 
in  behalf  of  the  appellants,  however,  that  the  statute  by  its 
terms  creates  an  exception  where  the  executor,  administrator, 
heir  at  law,  legatee,  or  devisee,  who  is  a  party,  testifies  in  his 
own  behalf.  The  statute  itself  provides  for  such  exception,  and 
we  have  recognized  it  in  repeated  decisions.  Wood  v.  Brolliar, 
40  Iowa  591 ;  Canaday  v,  Johnson,  40  Iowa  587 ;  Bidler  v.  Bidler, 
103  Iowa  470 ;  In  re  Estate  of  Champion,  190  Iowa  451. 

The  testimony  of  the  appellee  to  the  effect  that  **we  paid 
for  Alice  Armstrong's  clothing  and  support  during  all  the  time 
she  was  in  our  home,  and  she  got  milk  checks  and  egg  money 
for  her  own,'*  opened  the  door  for  the  appellant  to  testify  in 
respect  to  whether  she  was  so  paid  for  the  labor  she  performed 
at  the  home  of  the  testator.  By  using  the  term  *  *  we  paid, ' '  the 
appellee  could  have  referred,  under  the  circumstances,  to  no  one 
but  himself  and  his  father;  and  the  appellant  was  entitled,  in 
rebuttal,  to  testify  whether  she  did  receive  such  pay.  As  bear- 
ing on  this  question,  bee  Bailey  v.  Keyes,  52  Iowa  90 ;  Ridler  v, 
Bidler,  supra. 

The  objection  should  have  been  overruled. 

VI.  Error  is  predicated  upon  the  ruling  of  the  court,  over- 
ruling objections  to  the  testimony  of  the  appellee  in  regard  to 
the  payments  on  a  certain  note.  The  objections  were  properly 
overruled.  The  questions  did  not  involve  transactions  with  the 
testator,  and  the  witness  was  not  disqualified  to  testify,  under 
Code  Section  4604. 

VII.  It  is  strenuously  contended  that  the  court  erred  in 
overruling  the  appellants'  motion  foB  a  continuance.  As  we 
reverse  the  case  on  other  grounds,  and  the  question  is  not  likely 
to  arise  upon  a  retrial  of  the  case,  we  do  not  deem  it  necessary 
to  determine  the  question. 

VIII.  Following  our  ruling  in  McElfresh  v.  McElfresh,  186 
Iowa  994,  the  trial  court  taxed  the  costs  of  the  case  to  the  estate 
of  the  decedent.  Because  of  the  reversal  of  the  cause,  the  order 
taxing  the  costs  will  be  vacated  and  set  aside,  and  the  matter 
left  for  the  determination  of  the  trial  court  if  the  question 
should  arise  in  the  further  progress  of  the  case,  as  the  situation 
may  then  appear.    Costs  in  this  court  will  be  taxed  to  appellee. 


1216  BoROUGU  V.  Minneapolis  &  St.  L.  R.  Co.    [191  Iowa 

For  the  errors  pointed  out,  the  cause  must  be  and  the  same 
is — Reversed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Joe  Borough,  Appellee,  v.  Minneapolis  &  St.  Louis  Railway 

Company,  Appellant. 

WITNESSES:     Impeachment — Contradictory  Statements  Out  of  Court. 

1  A  witness  may  be  impeached  by  a  showing  that  he  has  made  ma- 
terial statements  out  of  court  absolutely  inconsistent  with  material 
statements  made  by  him  in  court. 

WITNESSES:     Impeachment — Foundation — ^Identification  of  Time  and 

2  Place.  In  laying  the  foundation  for  impeachment  by  a  showing  of 
the  making  of  inconsistent  statements,  the  time  and  plooe  need  not 
be  specifically  designated,  when  it  appears  of  record  that  the  witness 
knew  what  time  and  place  were  being  referred  to. 

TBIAL:     Instructions — Submitting  Unsupported  Issues.     Error  results 

3  from  copying  into  the  instructions  all  the  grounds  of  negligence 
enumerated  in  the  petition,  and  directing  the  jury  that  one  or  more 
of  the  grounds  ** alleged  by  the  petition'*  must  be  established,  when 
some  of  said  grounds  are  without  support  in  the  evidence.  • 

DAMAOES:    Injured  Condition  as  Bearing  on  Life  Expectancy.    Error 

4  results  from  excluding  from  the  jury  the  "injured  condition'*  of  a 
party,  as  bearing  on  life  expectancy. 

Appeal  from  Keokuk  District  Court. — Charles  A.  Dewey, 

Judge. 

September  27,  1921. 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant  in  operat- 
ing one  of  its  trains  over  a  public  crossing.  The  case  was  tried 
to  a  jury,  which  trial  resulted  in  a  verdict  for  the  plaintiff,  and 
judgment  was  entered  on  the  verdict.  The  case  was  here  on  ap- 
peal once  before  {Borough  v.  Minneapolis  &  St.  L.  R,  Co.,  184 
Iowa  210),  and  the  facts  there  set  out  are  substantially  the  same 
as  in  this  record.  We  need  not  repeat  the  facts,  except  as  neces- 
sary in  discussing  the  errors  complained  of.  Defendant  appeals. 
— Reversed  and  remanded. 
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» 

James  A.  Devitt  and  Stockman  &  Baker,  for  appellant. 

C  C.  Orvis,  F.  M,  Beatty,  and  Talley  &  Snakenberg,  for 
appellee. 


Arthur,  J. — Defendant  assigns  as  error  the  refusal  of  the 
court  to  admit  the  testimony  of  the  defendant's  witness  Marq 
Barr,  offered  to  impeach  plaintiff's  witness  L.  C.  Northup.    The 

record  sufiBcient  for  the  consideration  of  this 
*  impoachment:       claimed  crror  is  as  follows: 
statements 'out  A  coroner's  inqucst  was  held  on  the  night 

of  the  accident,  August  14, 1914.    L.  C.  Northup 
was  a  witness  at  the  inquest,  and  testified : 

**\Ve  could  see  the  freight  train  standing  there,  by  the 
headlight  of  the  passenger  train.  The  freight  train  was  coupled 
together,  as  far  as  I  know.  I  told  them  we  had  better  hold  up  a 
little,  but  they  thought  we  could  make  it,  and  get  between  the 
two  trains.    I  jumped  out  of  the  bu^y  to  the  right.'' 

Three  days  later,  on  August  17th,  Northup,  at  the  rjgquest 
of  Marq  Barr,  one  of  the  employees  of  defendant,  made  a  signed 
statement  of  what  occurred  at  the  time  of  the  accident : 

*'I  and  Borough  were  in  the  seat,  and  Smithart  was  on  our 
knees.  When  we  came  to  the  M.  &  St.  L.  crossing,  east  of  the 
depot,  we  saw  a  freight  train  standing  on  the  railroad  track, 
with  the  train  cut  for  the  crossing.  I  heard  the  passenger  train 
coming,  and  said,  *  I  don 't  believe  we  can  make  it ; '  and  Smithart 
and  Borough  both  said  they  thought  they  could.  I  did  not 
realize  the  train  was  so  close.  About  the  time  the  mare  was 
going  on  the  track,  I  then  realized  we  were  in  great  danger.  I 
then  jumped  out  and  saved  myself.  The  freight  train  was 
standing  still,  when  I  called  the  attention  of  the  others  about 
the  train  coming.  Could  not  tell  how  far  away  it  was.  Could 
see  the  headlight  on  the  engine.  •  •  •  When  I  first  heard 
the  train  coming,  I  think  we  were  about  15  or  20  feet  from  the 
freight  train.  The  driver  did  not  halt  the  horse,  as  I  remember 
it.  I  could  not  tell  anything  about  the  speed  of  the  train.  I 
don't  think  Smithart  said  he  was  going  to  drive  between  the 
cars,  but  simply  said  he  thought  he  could  make  it. ' ' 

On  this  trial,  Northup  testified :  ♦ 
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• 

**Smithart  was  driving.  I  was  sitting  on  the  right  side, 
Borough  on  the  left  side,  Smithart  sitting  in  our  laps. .  The 
horse  was  traveling  at  an  ordinary  gait.  I  noticed  a  train  of 
cars  on  the  right  of  way.  It  was  cut  for  the  crossing.  I  judge 
it  was  30  feet  between  the  cars.  We  drove  up  onto  the  track, 
and,  as  the  passenger  train  came,  it  jammed  together.  I  didn't 
observe  the  passenger  train.  I  didn't  hear  any  train  on  t^e 
right  of  way  that  night.  The  first  I  saw  the  passenger  train 
was  before  we  got  on  the  M.  &  St.  L.  tracks.  I  didn't  see  the 
passenger  train  until  it  was  within  20  feet  of  the  crossing.  I 
think  it  was  about  140  feet  from  the  crossing  down  to  the  head 
of  the  freight  engine.  There  was  some  smoke  from  the  freight 
engine.  It  obstructed  the  view  some  to  the  east.  I  didn  't  read 
over  the  statement  I  made  to  Barr,  and  it  was  not  read  over  to 
me.    I  made  the  statement  to  Barr  that  I  made  as  a  ydtness." 

On  cross-examination,  Northup  was  asked : 

**Q.  Didn't  you  say  to  Mr.  Barr:  *I  heard  the  passenger 
train  coming,  and  I  said  I  didn't  believe  we  could  make  it,  and 
Smithart  and  Borough  both  said  they  thought  we  could.  I 
didn't  realize  that  the  train  was  so  close.  About  the  time  the 
mare  was  going  on  the  track,  I  then  realized  we  were  in  danger. 
I  then  jumped  out  and  saved  myself?  A.  I  do  not  know.  Q. 
Didn't  he  read  that  over  to  you  from  the  paper?  A.  I  don't 
remember.  Q.  Didn't  you  make  that  statement  to  Barr  in  the 
presence  of  the  deputy  sheriff?    A.    No,  sir." 

Concerning  the  written  statement  made  by  Northup,  Barr 
testified : 

**I  met  Northup  at  the  sheriff's  oflSce.  The  deputy  sheriff, 
Mr.  Rathbun,  was  present.  The  statement  was  made  to  me  in 
the  sheriff's  office  at  Sigourney.  I  told  Mr.  Northup,  at  the 
time,  that  I  represented  the  railroad  company.  He  signed  the 
statement  in  ray  presence,  and  in  the  presence  of  Mr.  Rathbun. 
I  read  it  over  to  him,  and  went  over  it  with  him.  I  read  it  to 
him  exactly  as  it  is  written." 

J.  J.  Rathbun,  deputy  sheriff,  testified: 

**I  was  present  in  the  sheriff's  oflSce  when  Northup  came 
there  and  talked  this  matter  over  with  Barr.*  I  heard  the  con- 
versation between  them.  I  heard  the  statement  contained  in 
the  signed  statement.    I  saw  Mr.  Northup  sign  it.    The  statement 
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was  read  over  by  Mr.  Barr  to  Mr.  Northup  just  as  it  appears 
in  the  written  statement.  It  was  read  over  to  Mr.  Barr,  and  Mr. 
Northup  followed  the  reading  with  Mr.  Barr.  After  it  was 
read  over  in  my  presence,  Northup  signed  it." 

On  the  trial,  Northup,  as  a  witness,  on  cross-examination, 
admitted  that,  after  the  former  trial,  he  had  a  conversation  with 
Mr.  Barr,  but  specifically  denied  that  in  that  conversation  he  had 
reiterated  to  Barr  the  truth  of  the  statements  contained  in  the 
written  statement,  the  record  on  this  point  being : 

'*Q.  You  had  a  talk  with  Mr.  Barr  recently  about  this 
transaction,  did  you  not?  A.  Not  very  much, — ^no,  sir.  Q. 
YouL  said  to  him  in  that  conversation  that  the  statement  that  you 
had  signed  was  a  true  account  of  the  transaction?'  A.  No,  sir. 
Q.  You  did  not  say  that  to  him?  A.  No,  sir.  Q.  Did  you  not 
tell  him  that  it  was  all  true  that  you  had  said  to  him?    A.    No, 


sir. 


The  defendant  called  Barr  as  a  witness,  the  record  of  his 
examination  being  as  follows: 

''I  had  a  talk  with  Northup  in  Sigoumey,  some  time  after 
the  first  trial.  Q.  And  what,  if  anything,  did  he  [Northup] 
state  in  that  conversation  in  relation  to  this  statement  [the 
written  statement  signed  by  Northup]  ?  (Objection:  Plaintiff 
objects  as  incompetent,  irrelevant,  and  immaterial,  witness  not 
being  a  party  to  the  suit,  a  mere  witness  in  this  case,  and  calling 
for  hearsay  testimony.  Objection  sustained.  Defendant  excepts.) 

*  *  Offer :  The  defendant  offers  to  show  by  this  witness  that, 
in  a  conversation  with  the  witness  Northup,  after  this  state- 
ment was  taken,  and  after  the  first  trial  of  this  case,  that  the  wit- 
ness Northup  said  to  this  witness  [Barr]  that  the  statement 
that  he  had  given  him  in  the  sheriff's  office  at  Sigourney  was  the 
truth  about  what  had  occurred  and  the  manner  in  which  the 
accident  had  occurred,  and  that  every  statement  contained  in 
said  written  statement  was  the  truth  as  to  how  the  accident  had 
occurred  at  Martinsburg,  at  the  time  the  plaintiff  in  this  case 
was  injured.  (Plaintiff  makes  the  same  objection  to  the  offer 
of  defendant.  Sustained.  Defendant  excepts.)'' 

In  brief,  the  record  discloses  that  Northup  was  a  material 
witness  for  the  plaintiff;  that  Northup  had  testified  on  the 
original  trial  of  this  case,  and  that,  as  a  witness  on  this  trial, 
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he  was  asked  if,  after  the  first  trial,  and  after  he  had  testified 
contradicting  his  written  statement  given  to  Barr,  he  did  not 
have  a  talk  with  Barr ;  that  he  admitted  having  a  talk  with  Barr 
after  the  first  trial,  but  specifically  denied  that  in  such  conver- 
sation he  had  told  Barr  that  the  written  statement  he  had  given 
him  was  true.  Barr  was  placed  on  the  stand,  and  by  him  de- 
fendant offered  to  prove  that,  after  the  first  trial,  he  had. a  con- 
versation with  Northup  in  which  Northup  stated  to  Barr,  in 
substance,  that  the  written  statement  which  he  had  given  was 
the  truth  about  the  transaction.  Certainly,  this  evidence  was 
admissible,  and  the  ruling  of  the  trial  court  was  clearly  erron- 
eous. The  testimony  offered  was  competent  and  material,  as 
impeaching  testimony,  and  it  was  error  to  reject  it.  State  v. 
Oray,  43  Ore.  446 ;  State  v.  Carf,  159  Ind.  504 ;  State  v.  RuMy 
97  Iowa  389.  In  substance,  we  have  often  said,  and  in  McNamara 
V.  Corporation  of  New  Melleray,  88  Iowa  502,  we  say : 

**  When  errors  appear,  prejudice  is  presumed  to  result  there- 
from; and  it  cannot  be  disregarded,  unless  from  the  record  it 
appears  that  the  error  has  worked  no  prejudice  to  the  objecting 
party.*' 

Counsel  for  appellee  urges  that  the  proper  foundation  was 
not  laid  in  cross-examination  of  Northup  for  the  introduction 
of  Barr  as  an  impeaching,  witness,  because  the  place  and  time 

of  the  claimed  conversation  were  not  definitely 

'  impeachment:        fixcd.    Witucss  Northup  recalled  the  conversa- 

identiScation  of    tiou  referred  to,  and  admitted  having  it,  making 

time  and  place.       ..  j.       i»      xi  •  j       x*i»       xi 

it  unnecessary  to  further  identify  the  conver- 
sation.   State  V.  Oray,  43  Ore.  446. 

It  is  urged  by  counsel  for  appellee  that  the  written  state- 
ment made  by  Northup  to  Barr  was  in  evidence  for  comparison 
with  the  oral  testimony  of  the  witness,  and  that  it  would  add 
nothing  in  ascertaining  the  truth  to  receive  the  offered  testi- 
mony of  Barr,  and  thereby  attempt  to  prove  that  Northup  had 
afterwards  confirmed  the  facts  recited  in  the  written  statement. 
Perhaps  this  contention  would  be  logical  if  Northup  had  not, 
in  his  oral  testimony,  said  that  he  never  made  the  statements 
as  they  appeared  in  the  written  statement,  and  conveyed  the 
idea  that  he  gave  to  Barr  the  same  facts  that  he  related  as  a 
witness,  but  that  Barr  did  not  correctly  record  him.    In  other 
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words,  the  witness  Northup  disputed  the  facts  in  the  written 
statement.  Under  that  state  of  the  record,  the  testimony  offered 
was  relevant  and  competent  impeaching  testimony. 

There  is  hardly  any  more  familiar  practice  than  that  of 
impeaching  a  witness  by  proof  of  his  former  statements  which 
are  inconsistent  wth  his  present  testitaony.  Such  attempted 
impeachment  is  a  direct  attack  upon  the  testimony  of  the  witness. 
In  general,  it  may  be  said  that  the  credibility  of  the  witness 
may  be  attacked  by  the  testimony  of  other  witnesses  that  the 
facts  to  which  he  has  testified  are  other  than  as  he  has  stated. 
One  of  the  most  frequent  methods  of  discrediting  the  testimony 
of  a  witness  is  to  show  that  he  has  made  prior  statements  which 
are  inconsistent  with,  or  which  contradict,  his  testimony  at  the 
trial.  Of  course,  to  impeach  a  witness  by  proof  of  contradictory 
statements,  they  must  be  material  to  the  issue.  There  can  be  no 
question,  we  think,  as  to  the  materiality  of  the  proof  offered  in 
the  instant  case. 

Northup  first  testified  at  the  coroner's  inquest,  and  a  few 
days  later,  made  the  written  statement  to  Barr.  His  testimony 
at  the  inquest  and  his  written  statement  are  in  substantial  ac- 
cord. There  is  a  wide  difference  between  the  facts  related  by 
the  witness  before  the  coroner  and  in  the  signed  statement,  and 
the  testimony  of  the  witness  on  this  trial.  Northup  was  the 
only  living  witness  to  the  accident,  except  the  plaintiff.  When 
the  case  was  before  us  on  the  former  appeal,  we  said,  concerning 
Northup : 

''Northup,  who  escaped  by  jumping  from  the  bu^y,  was 
a  witness,  and  gave  a  strangely  different  account  of  the  condi- 
tions there  [at  the  coroner's  inquest]  from  that  given  by  him 
on  this  trial." 

We  further  said : 

**Both  statements  of  this  witness  cannot  be  true.  If  he 
has  deliberately  falsified  in  one  instance,  it  is  quite  impossible 
to  tell  from  his  testimony  what  the  fact  really  is." 

Rules  governing  the  introduction  of  impeaching  or  discred- 
iting testimony  cannot  be  stretched  for  the  purpose  of  meeting 
exigencies ;  but  we  think  that,  under  the  approved  rules  of  prac- 
tice, the  offered  testimony  of  Barr  was  admissible.  The 
''strangely   different   account   of   the   conditions"   related   by 


1222  Borough  v.  Minneapolis  &  St.  L.  R.  Co.    [191  Iowa 

Northup  as  a  witness,  from  that  given  by  him  before  the  cor- 
oner and  in  the  signed  statement,  seems  to  call  for  the  admis- 
sion of  all  competent  testimony  tending  to  discredit  him  as  a 
witness. 

Defendant  assigns  as  errot  in  the  giving  of  Instruction  No. 

2  that  the  court,  insteafi  of  submitting  the  specific  grounds  of 
negligence,  referred  the  jury  to  the  negligence  alleged  in  plain- 

3  Trial:  instruc-  *^^'^  petition,  and  that  this  submitted  to  the 
uM^pportS*""^*^  jury  issues  of  negligence  that  were  without  sup- 
isBues.  port  in  the  evidence.  The  instruction  stated  that 

the  plaintiff  must  establish,  in  order  to  recover,  that  the  defend- 
ant company  was  negligent  '4n  some  one  or  more  of  the  partic- 
ulars claimed,  and  substantially  as  alleged  by  plaintiff  in  his 
petition.''  Five  grounds  of  negligence  were  alleged.  One  ground 
was  that  the  defendant  was  operating  the  passenger  train  with- 
out having  a  headlight  on  the  engine ;  another,  that  the  freight 
train  was  backed  over  the  crossing  with  negligent  speed.  -The 
complaint  is  that  this  permitted  the  jury  to  find  that  the  de- 
fendant was  guilty  of  negligence  as  to  charges  of  negligence 
set  out  in  the  statement  of  the  issues,  which  were  copied  from 
the  petition,  of  which  there  was  no  evidence,  and  which  were, 
therefore,  not  properly  submitted  to  the  jury.  Among  the 
grounds  of  negligence  alleged  in  plaintiff's  petition,  and  copied 
into  the  statement  of  issues,  were  the  above-mentioned  grounds 
as  to  the  headlight,  and  the  speed  with  which  the  freight  train 
was  closed  up  over  the  crossing.  We  have  been  unable  to  dis- 
cover any  evidence  in  the  record  bearing  on  these  two  specifica- 
tions of  negligence,  and  because  of  its  absence  we  are  of  the 
opinion  that  these  two  issues  of  negligence  ought  not  to  have 
been  submitted  to  the  jury,  and  that  it  was  prejudicial  error  to 
submit  them. 

The  issues,  substantially  a  copy  of  the  pleading,  were  stated 
in  Instruction  No.  1.  By  Instruction  No.  2,  as  applying  to  In- 
struction No.  1,  the  court  instructed  the  jury  that  they  could 
find  the  defendant  guilty  of  negligence  if  they  found  that  the 
freight  train  was  backed  over  the  crossing  at  an  excessive  rate 
of  speed,  wlieii  there  was  no  evidence  to  support  this  allegation ; 
and  tlie  court  said  in  Instruction  No.  2  that  the  jury  could  find 
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the  defendant  negligent  in  not  having  a  headlight  on  the  passen- 
ger engine,  which  was  contrary  to  the  evidence. 

In  Instruction  No.  4,  which  is  assailed  by  defendant,  the 
jury  was  told : 

**  There  can  be  no  recovery,  unless  you  find  from  a  prepon- 
derance of  the  evidence  that  defendant  was  negligent  in  some 
one  or  more  of  the  particulars  alleged  in  the  plaintiff's  petition^'' 

This  instruction  did  not  state  specifically  the  grounds  of 
negligence  charged  which  the  jury  should  consider.  It  was 
error  to  thus  submit  to  the  jury  all  of  the  five  grounds  of  negli- 
gence alleged,  when  there  was  no  issue  made  in  evidence  as  to, 
and  no  evidence  offered  to  support,  at  least  two  of  the  grounds, 
— ^those  above  mentioned.  Unquestionably,  it  is  the  duty  of  the 
court  to  confine  the  jury  to  a  consideration  of  the  grounds  of 
negligence  which  had  SufiScient  support  in  the  evidence  to  war- 
rant submission,  instead  of  presenting  to  the  jury  and  permit- 
ting it  to  consider  all  the  grounds  of  negligence  alleged,  regard- 
less of  whether  or  not  they  had  support  in  the  evidence.  It  is 
reversible  error  to  submit  to  a  jury  issues  that  are  without  sup- 
port in  the  evidence.  McDivitt  v,  Des  Moines  City  R.  Co.,  141 
Iowa  689;  City  Nat,  Bank  v.  Mason,  181  Iowa  824;  Bawleigh 
Med,  Co.  V.  B(me,  181  Iowa  734;  Packers  Nat.  Bank  v.  Michener, 
183  Iowa  122. 

Error  is  assigned  as  to  Instruction  15,  in  relation  to  deter- 
mining the  expectancy  of  plaintiff.  The  jury  was  told  that,  in 
determining  the  expectancy : 

4.  Damaqkb:  in-  **You  must  take  into  consideration  the  con- 

is'^rkj^on''    ^^^^^^  ^^  ^i®  health  at  the  time  of  his  injury, 
life  expectancy.    an(j  gH  facts  and  circumstanccs  bearing  there- 
on, as  shown  by  the  evidence,  if  any,  and  as  bearing  upon  the 
question  of  how  long  the  plaintiff  would  be  likely  to  live. ' ' 

It  is  the  claim  of  defendant  that  in  this  instruction  the 
jury  was  told  to  determine  the  plaintiff's  expectancy  from  the 
condition  of  his  health  at  the  time  of  his  injury,  but  was  not 
told  that,  in  determining  his  expectancy,  they  should  take  into 
consideration  his  expectancy  in  his  injured  condition, — thus 
ignoring  a  most  material  matter  upon  the  determination  of  the 
question  of  how  long  the  plaintiff  would  be  likely  to  live.  It 
is  true  that  the  question  was,  How  long  would  plaintiff  prob- 
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ably  live,  injured  as  he  was  ?  Scott  v.  Chicago,  R.  I.  &  P.  R.  Co,, 
160  Iowa  306 ;  Hughes  v.  Chicago,  R.  7.  rf-  P.  R.  Co.,  150  Iowa 
232.    In  the  Scott  ease,  we  said : 

**The  question  here  is,  How  long  will  he  probably  live,  in- 
jured as  he  is?  It  is  proper  to  consider  the  physical  condition, 
habits,  and  the  like,  prior  to  the  injury,  as  bearing  on  the  ques- 
tion as  to  whether  a  strong,  rugged  person  would  not  be  likely 
to  live  longer  than  a  delicate  person,  with  the  same  injuries. 
This  matter  should  be  considered,  with  his  condition  after  being 
injured,  in  determining  how  long  he  would  be  likely  to  live  in 
the  condition  he  is  in  with  his  injuries." 

Under  the  rule  annoimced  in  the  Scott  case  and  the  Hughes 
case,  the  instruction  in  the  instant  case  cannot  be  sustained. 

Defendant  complains  that  the  verdict  is  grossly  excessive, 
and  that  for  that  reason  a  new  trial  should  have  been  granted. 
We  have  carefully  examined  the  testimony  bearing  on  damages. 
We  think  the  damages  awarded  are  excessive,  but  would  not 
reverse  on  that  account,  if  reduction  would  be  accepted  by 
plaintiff. 

The  other  assignments  of  error  we  deem  without  merit, 
and  not  necessary  to  discuss,  and  not  helpful  on  another  trial 
of  the  case.  Because  of  the  errors  pointed  out,  the  case  is  re- 
versed and  remanded. — Reversed  and  remanded. 

Stevens,  Paville,  and  De  Graff,  J  J.,  concur. 


Laura  A.  Graham  et  al..  Appellants,  v.  Lkonard  Clapp, 

Appellee. 

QTTABDIAN  AND  WARD:    Appointment — Test  of  Mental  TJnsoimdness. 

The  appointment  of  a  guardian  should  be  refused,  if  the  party  in 
question  is  competent  to  manage  his  property  and  busihess  affairs  . 
171  a  rational  waxff  even  though  he  is  physically  infirm,  forgetful,  ec- 
centric, childish,  and  possessed  of  erroneous  notions,  and  even  though 
he  has  made  business  deals  which  wisdom  might  question. 

Appeal  from  Jackson  District  Court. — A.  P.  Barker,  Judjre. 

September  27,  1921. 
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Action  at  law,  to  have  a  guardian  of  property  appointed  for 
the  defendant,  as  a  person  of  unsound  mind  and  incapable  of 
managing  Jiis  ordinary  business  affairs.  Jury  waived,  and  cause 
tried  to  the  court.  Judgment  entered,  dismissing  petition  and 
taxing  costs  to  plaintiffs.    Plaintiffs  appeal. — Affirmed. 

Farr  &  Thomas  and  F.  Z>.  Kelsey,  for  appellants. 
Wolfe,  Wolfe  &  Claussen,  for  appellee. 

De  Graff,  J. — Plaintiffs  are  the  daughters  of  the  defend- 
ant, Leonard  Clapp.  The  petition  is  predicated  on  Code  Sec- 
tion 3219,  which  provide;s  that  a  guardian  may  be  appointed 
for  a  person  of  unsound  mind.  Since  the  statute  is  silent  as, 
to  the  indicia  of  mental  unsoundness,  we  must  resort  to  judicial 
opinion  and  definition.  It  is  not  our  purpose  to  set  out  in  detail 
either  the  proof  tendered  in  support  of  the  allegations  of  the  peti- 
tion or  that  offered  by  the  defendant,  in  his  attempt  to  prevent 
the  appointment  of  a  guardian.  Each,  case  of  this  character  is 
necessarily  bottomed  upon  its  oWn  facts,  and  upon  final  decision 
constitutes  a  weak  precedent. 

It  appears  that  the  defendant,  Clapp,  is  a  widower,  85 
years  of  age,  somewhat  feeble  in  health,  at  times  forgetful ;  that 
he  is  weak  in  vision,  and  has  been  for  many  years;  that  he  is 
somewhat  deaf,  and  has  been  for  20  years  past;  that  he  some- 
times talked  to  himself,  which  has  been  his  custom  for  many 
years;  that,  during  the  winter  of  1918,  he  suffered  some  from 
rheumatism,  and  perhaps  diabetes.  Conceding  that  he  is  subject 
to  several  physical  and  bodily  infirmities  that  accompany  old 
age,  we  must  make  answer  to  the  pertinent  inquiry  whether 
these  weaknesses  and  infirmities  are  such  as  to  warrant  a  finding 
that  he  is  unsound  in  mind. 

The  facts  herein  which  disclose  mental  unsoundness  and 
which  would  warrant  a  court  in  an  appointment  of  a  guardian 
of  his  property  are  quite  meager.  His  storekeeper,  banker,  and 
near  neighbors  vouch  for  his  soundness  of  mind  in  business  and 
social  relations.  It  is  well  settled  that  the  unsoundness  of  mind 
which  will  justify  guardianship  must  be  more  than  mere  de- 
bility or  impairment  of  memory.  It  must  be  such  as  to  deprive 
the  person  of  ability  to  manage  his  estate. 
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It  is  not  shown  that  anyone  has  been  attending  to  defend- 
ant's  business;  that  he  ever  drove  a  bad  bargain;  that  he  has 
ever  or  is  now  squandering  his  property;  or  that  he  has  ever 
dissipated  his  physical,  mental,  or  financial  resources.  It  is 
stated  by  some  witnesses  that  he  acted  childish,  and  that  he  was 
easily  influenced;  but  no  facts  are  stated  upon  which  to  base 
such  conclusions. 

Some  time  prior  to  the  institution  of  this  suit,  the  defendant 
deeded  a  farm  costing  $7,000  to  his  son  Dan  for  a  consideration  ' 
of  $5,600.  A  mortgage  was  executed  by  the  son  to  the  defend- 
ant for  a  balance  of  the  purchase  price,  at  5  per  cent  interest. 
Subsequently  to  this  transaction,  th,e  defendant  on  his  own 
.initiative  canceled  this  mortgage,  and  another  contract  was 
executed  whereby  it  was  agreed  by  the  son  that  he  would  pay 
his  father  an  equivalent  of  the  interest,  or  the  sum  of  $280 
yearly,  as  long  as  he  lived.  The  cancellation  of  this  mortgage 
and  the  substitution  of  an  unsecured  contract  may  not  have 
been  the  acme  of  wisdoqi  on  his  part;  but  the  defendant  gave 
his  reasons  for  so  doing,  and  they  are  such  as  might  be  offered 
by  a  person  mentally  sound.  It  is  quite  apparent  that  the  father, 
like  many  fathers,  was  partial  to  his  son.  But  it  is  also  quite 
apparent  that  this  son  was  not  a  dominant  influence  in  his  life 
and  business  transactions.  Furthermore,  the  defendant  thought 
that,  with  eight  daughters  living  at  the  time  of  his  death,  the 
pro  rata  share  of  each  child  in  this  mortgage  would  be  so  small 
that  it  did  not  warrant  the  continuation  of  the  existence  of  the 
mortgage.  He  anticipated  trouble.  It  also  appears  that  the  old 
gentleman  had  some  misapprehension  of  the  law  governing  the 
distribution  of  property,  and  the  duties  enjoined  upon  a  father 
t<|ward  male  heirs ;  but  this  in  itself  is  not  an  indication  of  men- 
tal unsoundness.  It  is  chargeable  to  ignorance,  or  a  mistaken 
notion  of  things. 

The  occasional  eccentric  remarks  of  the  defendant  also 
cause  counsel  to  comment,  and  it  is  urged  as  an  indication  of 
unsound  mind.  We  are  not  so  impressed.  It  is  quite  common 
for  old  people  to  say  things  in  a  manner  different  from  that  of 
the  present  generation.  Their  minds  are  reminiscent,  and  their 
thoughts  often  find  expression  in  the  language  of  a  bygone  day. 

The  real  test  of  mental  unsoundness  involves  the  compe- 
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tency  of  the  person  to  manage  his  property  and  business  affairs 
in  a  rational  way.  If  judgment  and  reason  are  dethroned  to 
the  extent  that  guidance  by  others  is  necessary  in  his  ordinary 
business  affairs,  then  a  guardian  should  be  appointed. 

The  law  of  this  case  is  well  stated  in  Emerick  v.  Emerick, 
83  Iowa  411.  See,  also,  Wood  v.  Wood,  129  Iowa  255;  Oarret- 
son  V.  Hiibbard,  110  Iowa  7. 

The  recent  case  of  Overmyer  v.  Overmyer,  191  Iowa  1011, 
is  stronger  on  the  facts  than  the  instant  record ;  but  it  was  held 
that  the  evidence  was  insufiBcient  to  show  mental  incapacity  of 
an  88-year-old  grantor  at  the  time  of  the  execution  of  the  deed. 
Evidence  in  support  of  a  petition  alleging  mental  unsoundness 
must  be  clear  and  satisfactory,  and  not  merely  of  that  charac- 
ter which  would  cause  a  court  to  momentarily  hesitate  in  its 
judgment. 

Upon  a  careful  review  of  this  record,  we  cannot  say  that 
the  defendant  fails  to  act  with  judgment  and  discretion  in  his 
business  affairs,  or  that  he  is  unable  by  reason  of  physical 
retrogression  or  mental  decline  to  judiciously  and  personally 
continue  to  control  the  small  estate  which  he  now  owns.  We 
conclude,  therefore,  that  the  trial  court  correctly  determined 
the  question  involved  under  the  pleadings,  and  the  judgment 
entered  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  W.  Osgood,  Appellee,  v.  Charles  E.  Names,  Appellant. 

FENCES:     Oral  Agreemezit  for  Maintenance.     The  duty  of  adjoining 

1  landowners  to  each  maintain  his  respective  portion  of  a  partition 
fence,  with  consequent  liability  for  all  proximately  resulting  dam- 
ages in  case  of  a  breach  of  such  duty,  may  arise  by  oral  eommon- 
law  agreement,  acted  on  hy  both  parties,  even  .though  the  statute  pro- 
vides for  the  fixing  of  such  duty  (1)  by  written  agreement,  signed, 
acknowledged,  and  filed  with  the  county  recorder,  or  (2)  by  official 
order  of  the  fence  viewers.     (Sees.  2356,  2361,  Code,  1897.) 

FENCES:     Oral  Agreement  to  Maintain — ^Evidence  of  Bepairs.     Tcsti- 

2  mony  that  an  adjoining  landowner  repaired  a  certain  part  of  a  par- 
tition fence  has  material  bearing  on  the  issue  whether  an  oral 
contract  existed  for  the  maintenance  of  such  part  by  such  owner. 
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Appeal  from  Clarke  District  Court. — P.  C.  Winter,  Judge. 

September  27,  1921. 

Action  at  law  to  recover  damages  for  injuries  to  plaintiff's 
cattle  in  the  sum  of  $153,  caused  by  the  failure  of  defendant 
to  maintain  a  certain  part  of  the  division  fence  between  the  re- 
spective farms  of  plaintiff  and  defendant,  under  the  terms  of 
an  alleged  oral  contract  between  the  parties.  Verdict  of  jury 
finding  for  the  plaintiff,  and  judgment  entered  accordingly. 
Defendant  appeals. — Affirmed. 

Temple  &  Tem^ple,  for  appellant. 

0.  M.  Slaymaker  and  A.  M.  Miller,  for  appellee. 

De  Graff,  J. — Plaintiff  and  defendant  are  adjoining  farm 
owners,  and  the  petition  recites  that  a  division  fence  between 
the  land  of  the  respective  owners  was  agreed  upon  between 

them,  and  each  had  maintained  his  part  thereof ; 
'  agreement  for      that   this   agreement  was   oral,   and   had   been 

maintenance.  •  j'i_ai  a*  t  ii^^ 

acquiesced  in  by  the  parties,  and  each  had  at- 
tempted to  keep  up  his  part  of  the  said  fence ;  that,  subsequently 
to  the  agreement  and  prior  to  the  injury  complained  of,  plaintiff 
orally  notified  the  defendant  that  his  said  fence  was  not  suf- 
ficient, and  requested  that  he  repair  same  and  make  it  stock 
proof ;  that,  by  reason  of  the  negligence  and  failure  on  the  part 
of  the  defendant  to  maintain  a  sufficient  fence  on  that  portion 
of  the  division  line  allotted  and  assigned  to  him,  and  without 
any  negligence  on  plaintiff's  part,  plaintiff's  cattle  broke 
through  and  into  defendant's  cornfield,  and  ate  such  a  quantity 
of  com  that  one  of  the  cows  died  and  two  others  were  seriously 
injured,  causing  damage  to  the  plaintiff  in  the  sura  of  $153. 

In  the  case  at  bar,  the  fence  between  the  farms  had  never 
been  established  by  fence  viewers  and  portions  thereof  a.ssigned 
to  the  adjacent  owners,  nor  had  a  written  instrument  been 
executed  between  the  parties.  Code  Sections  2356  and  2361. 
The  contract  rests  in  parol. 

About  the  time  that  plaintiff  purchased  his  farm,  he  had  a 
conversation  with  the  defendant  relative  to  the  division  of  the 
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fence,  which  measures  a  distance  of  240  rods  between  the  adjoin- 
2.  fbnobs:  oral  ^'^^  lands.  The  import  of  that  conversation  is 
maintaS**  evi-  ^^  agreement  that  the  west  end  should  be  main- 
dence  of  repairs,  taincd  and  repaired  by  defendant,  and  the  east 
end  by  the  plaintiff.  Subsequently,  when  notice  was  given  by 
plaintiff  to  defendant  that  plaintiff's  cattle  .were  going  through 
the  fence  on  the  west  end,  defendant  fixed  a  part  of  said  fence, 
and  after  the  cattle  incident,  he  fixed  the  rest  of  it.  This  may 
be  construed  as  a  recognition  by  defendant  of  his  dutjr  in  the 
premises,  and  a  jury  could  find  that  the  rebuilding  and  repairing 
were  done  by  defendant  in  pursuance  of  an  agreement  between 
the  respective  owners. 

A  partition  fence,  within  the  purview  of  the  statute,  is  **a 
fence  on  the  line  between  two  proprietors,  where  there  is  no 
road,  alley,  or  something  else  that  would  prevent  the  erection 
of  such  fence.'*  Hewit  v.  Jewell,  59  Iowa  37.  A  parol  agree- 
ment respecting  a  partition  fence,  if  executed,  is  valid  between 
the  parties  thereto,  and  invokes  the  remedial  provisions  of  the 
statute.  Nelson  v.  Wilson,  157  Iowa  80;  Little  v,  Laubnch,  183 
Iowa  1370;  D'Arcy  v.  MUler,  86  lU.  102.  If  the  statement  of 
principle  in  De  Mers  v.  Bohan,  126  Iowa  488,  intends  the  con- ' 
trary,  it  is,  in  this  particular,  now  overruled.  We  are  not  deal- 
ing with  the  rights  of  third  parties,  nor  is  the  doctrine  of  con- 
structive notice  involved.  In  the  absence  of  express  prohibition, 
parties  may  waive  a  statutory  provision  enacted  for  their  benefit 
when  no  principle  of  public  policy  is  violated.  The  alleged 
agreement  between  plaintiff  and  defendant  contemplated  that 
the  parties  should  maintain  and  erect,  if  necessary,  an  allotted 
partition  fence,  and  each  undertook  to  erect  and  maintain  such 
fence  (which  was  performed  in  whole  by  one  and  in  part  by 
the  other),  and  this  was  done  pursuant  to  the  terms  of  a  parol 
agreement.  The  parties  thereto  are  bound  until  a  revocation 
thereof. 

The  liability  in  this  case  being  predicated  on  the  negligence 
of  defendant  in  failing  to  maintain  his  part  of  the  partition 
fence,  we  must  inquire  what  is  the  character  and  quantum  of  re- 
coverable damage. 

Under  the  pleadings,  negligence  is  the  test  of  recovery. 
The  function  of  the  contract  between  the  parties  is  to  fix  the 
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locus  in  qVrO  of  the  duty  of  each  adjoining  owner,  and  to  bring 
each  within  the  scope  and  penalty  of  the  breach,  in  case  of  de- 
fault. 

To  entitle  plaintiff  to  relief,  he  must  establish  that  defend- 
ant was  bound  to  keep  in  repair  a  certain  portion  of  the  division 
fence,  that  he  neglected  so  to  do,  and  that  the  injury  proximately 
resulted  from  such  negligence. 

* '  The  obligation  and  neglect  to  keep  up  the  fence  is  the  gist 
of  the  action,  the  foundation  of  the  plaintiff's  claim.  This  is 
not  like  an  action  of  trespass  quare  clausum;  in  such  case  the 
gist  of  the  action  is  the  breach  of  the  plaintiff's  close.  *  •  • 
Here,  the  plaintiff  bases  his  claim  upon  the  duty  and  neglect  of 
the  defendant."  Tupper  v.  Clark,  ^dYt,  200.  See,  also,  Wilder 
V.  Stanley,  65  Vt.  145 ;  Krum  &  Peters  v.  Anthony,  115  Pa.  St. 
431. 

It  is  suggested  that,  as  the  statute  fails  to  give  plaintiff  a 
specific  remedy  in  damages  under  the  circumstances,  he  must 
fail.  If  a  statute  prescribes  a  remedy  for  the  violation  of  a 
right,  the  party  aggrieved  must  pursue  the  statutory  remedy, 
and  as  a  general  rule,  cannot  resort  to  any  other.  It  is  not  the 
intent  of  the  instant  statute,  however,  to  deprive  a  party  of  any 
right  or  remedy  under  a  common-law  agreement.  Independently 
of  any  statute,  parties  may  obligate  themselves  by  contract  to 
maintain  boundary  and  division  fences.  Secondly,  inasmuch  a.s 
the  common  law  did  not  require  adjoining  owners  to  maintain 
partition  fences,  statutes  regulating  the  subject  are  remedial, 
and  are  intended  to  provide  against  existing  defects  in  the  com- 
mon law.  Such  statutes,  therefore,  must  receive  a  liberal  con- 
struction, both  as  to  the  extent  of  the  change  and  the  means 
of  their  execution,  as  this  will  more  nearly  effectuate  the  inten- 
tion of  the  legislature.  If  the  statute  creates  a  right,  and  fails  to 
prescribe  a  remedy  for  the  party  aggrieved  by  the  violation  of 
such  right,  it  will  be  presumed  that  the  legislature  intended  to 
give  such  party  a  remedy  by  a  common-law  action  for  a  viola- 
tion of  his  statutory  right.  In  working  out  modern  legal  prob- 
lems, we  necessarily  and  naturally  respect  our  historic  con- 
tinuity ^vith  the  past,  and  cite  precedent.  Without  precedent, 
judicial  chaos  would  exist. 

Although  forms  of  action  have  long  ceased  to  exist  under 


Sept.,  1921]  Osgood  v.  -Names.  1231 

our  procedure,  the  principles  underlying  and  distinguishing 
the  old  forms  respectively  are  still  of  essential  importance  in 
determining  the  nature  of  the  remedy  which  is  applicable  to  the 
particular  injury.  Furthermore,  the  abolition  of  the  common- 
law  forms  of  pleading  has  not  changed  the  rules  of  substantive 
law.  The  forms  of  action  for  injuries  arising  from  the  neglect 
to  maintain  or  repair  division  fences  were  trespass  and  case. 
Trespass  was  the  proper  form  to  use  where  the  injury  was  a 
direct  one.  For  example,  where  the  land  of  A  was  invaded  by 
the  cattle  of  B,  an  action  in  trespass  would  lie.  However,  if  the 
injury  was  not  direct,  but  consequential,  trespass  on  the  case 
was  the  proper  remedy.  For  example,  if  A  brought  an  action 
against  B  because  fences  were  down  which  B  was  bound  to  re- 
pair, per  quod  the  horses  of  A  escaped  and  were  killed,  the 
action  is  on  the  case. 

Plaintiff  herein  quite  properly  sued  for  a  consequential 
damage  based  on  the  negligence  of  the  defendant  in  the  particu- 
lars alleged  in  the  petition. 

Under  the  statute,  the  construction  and  maintenance  of  a 
partition  fence  is  compulsory  as  to  the  *' respective  owners  of 
adjoining  lands  from  which  each  derives  any  revenue  or  benefit," 
when  they  cannot  **  agree  upon  the  portion  of  partition  fences 
between  their  lands  which  shall  be  erected  and  maintained  by 
each.*' 

This  is  the  only  distinction  between  the  common  law  and 
the  statute  in  relation  to  partition  fences,  except  that,  "if  there 
be  no  partition  fence,  and  the  line  thereof  has  not  been  assigned 
either  by  the  fence  viewers  or  by  agreement  of  parties,  any 
animal  trespassing  across  such  partition  line  shall  not  be  dis- 
trained, nor  shall  there  be  any  liability  therefor.''  Code  Sec- 
tions 2313,  2355,  and  2361. 

In  other  words,  under  the  English  law,  nothing  but  the 
ideal  invisible  boundary  which  exists  in  contemplation  of  the 
law  bounds  the  owner's  land  and  separates  it  from  his  neigh- 
bor's. This  constituted  his  fence.  This  rule  compelled  the 
owner  of  cattle  to  fence  them  in ;  the  neighbor  is  not  bound  to 
fence  them  out.  Fletcher  v.  Rylands,  L.  R.,  1  Ex.  265,  280. 
By  early  judicial  interpretation,  this  principle  was  held  not 
to  be  applicable  to  conditions  in  this  state,  and  domestic  animals 
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were  declared  to  be  free  commoners.  Wagner  v.  Bissell,  3  Iowa 
396 ;  Frazier  v.  Nortinus,  34  Iowa  82.  This  is  now  the  statutory 
rule,  with  exceptions  as  to  certain  animals.  Code  Sections  2312 
and  2313.  The  respective  duties  of  adjoining  owners  in  the  case 
of  partition  fences  are  the  same  where  stock  are  restrained  from 
running  at  large  as  where  they  are  not  so  restrained.  Miracle 
Pressed  Stone  Co,  v.  Both,  144  Iowa  656.  The  wisdom  of  legis- 
lators in  framing  positive  laws  to  answer  all  the  purposes  of 
justice  has  seldom,  if  ever,  been  found  equal  to  the  subject,  and 
the  legislation  on  the  instant  matter  neither  changed  nor  in- 
tended to  change  the  common-law  obligations  arising  from  the 
agreement  of  the  parties  in  the  construction  or  maintenance 
of  partition  fences. 

Under  the  common  law,  the  obligation  to  maintain  a  division 
fence  is  founded  oh  agreement  or  prescription,  and  the  right  to 
recover  damages  in  case  is  clearly  recognized  and  distinguished 
from  trespass  q%uire  or  damage  feasant.  Although  based  on 
precedent,  the  doctrine  is  theoretically  sound. 

In  an  early  decision  of  the  court  of  Exchequer,  it  was  held 
that  an  action  was  maintainable  against  the  defendant  for  the 
defective  state  of  his  fences,  which  by  agreement  he  was  bound 
to  repair,  per  quod  the  plaintiff's  horses  escaped  into  the  de- 
fendant's close,  and  were  there  killed  by  the  falling  of  a  hay- 
stack. Powell  V.  Salisbury,  2  Younge  &  Jervis'  Rep.  391.  In 
another  old  English  case,  plaintiff's  horse  escaped  into  the  de- 
fendant's field,  through  defects  in  fences  which  the  defendant 
was  bound  to  keep  in  repair,  and  was  there  killed  by  falling  into  a 
ditch.  It  was  held  that  the  defendant  was  liable  for  the  damages. 
Anonymous,  1  Ventris*  Rep.  264. 

It  may  be  said  in  this  connection  that,  if  cattle  escape  into 
an  adjoining  field  through  defects  in  a  fence  which  the  adjoin- 
ing owner  is  bound  to  keep  in  repair,  the  latter  is  not  justified 
in  driving  them  into  the  highway  and  leaving  them  there.  Said 
Lord  Denman,  of  the  Court  of  King's  Bench: 

**It  is  perfectly  clear  that  the  least  to  be  expected  from  a 
party  in  the  situation  of  the  defendant  here  is  that  he  should 
put  back  the  sheep  into  the  place  in  which  they  were  before  they 
quitted  it  in  consequence  of  his  neglect. ' '  Carruthers  v.  HoUis, 
8  AdoL  &  EUis  113. 


Sept.,  1921]  Bennett  v.  Primer.  1233 

In  the  instant  case,  the  parties  intended  and  contemplated 
by  their  agreement  to  place  themselves  within  the  protection  of 
the  statute  governing  partition  fences,  and  the  provisions  of  the 
statute  and  common-law  rights'  and  remedies  not  inconsistent 
therewith  must  be  read  into  the  agreement. 

We  conclude  that  the  petition  states  a  cause  of  action ;  that 
the  instructions  given  to  the  jury  are  not  vulnerable  to  the 
exceptions  saved  by  defendant;  and  that  the  verdict  is  sup- 
ported by  the  evidence.  Wherefore,  the  judgment  entered  is — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


C.  D.  Bennett,  Administrator,  Appellee,  v.  Mattie  M.  Primer, 

Appellee,  et  al.,  Appellants. 

• 

WILLS:    Oodicil  Working  Revocation.    The  devise  of  a  remainder  after 

1  the  termination  of  a  life  estate  is  not  canceled  by  a  codicil  which 
withdraws  the  life  estate  and  substitutes  a  trust  estate  (1)  for  the 
support  for  life  of  the  former  life  devisee  and  (2)  for  the  furnish- 
ing of  an  annuity  to  the  remainderman  for  the  lifetime  of  said 
former  life  devisee.  This  is  true  even  though  the  remainderman  is, 
by  the  codicil,  made  trustee  of  said  trust  estate. 

WILLS:    Merger  of  Equitable  Into  Legal  Estate.    Principle  reaffirmed 

2  that,  when  one  has  an  equitable  estate,  and  later  acquires  the  legal 
estate,  the  former  will  bo  merged  into  the  latter,  when  such  merger 
is  to  the  interest  of  the  legal  holder. 

Appeal  from  Keokuk  District  Court, — Charles  A.  Dewey, 

Judge. 

September  28,  1921. 

Action  in  equity  to  construe  a  will.  The  trial  court  con- 
strued the  will  and  codicils  together,  and  as  claimed  by  plaintiff 
and  by  defendant  Mattie  M.  Primer,  giving  to  her  the  estate. 
The  other  defendants  appeal. — Affirmed,^ 

Vol.  191  Ia.— 78 
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Northup  as  a  witness,  from  that  given  by  him  before  the  cor- 
oner and  in  the  signed  statement,  seems  to  call  for  the  admis- 
sion of  all  competent  testimony  tending  to  discredit  him  as  a 
witness. 

Defendant  assigns  as  error  in  the  giving  of  Instruction  No. 

2  that  the  court,  insteafi  of  submitting  the  specific  grounds  of 
negligence,  referred  the  jury  to  the  negligence  alleged  in  plain- 

3  Trial-  instruc-  *^'^  petition,  and  that  this  submitted  to  the 
uSsu"  '^tod***'**^  J^^  issues  of  negligence  that  were  without  sup- 
iasuM.  port  in  the  evidence.  The  instruction  stated  that 

the  plaintiff  must  establish,  in  order  to  recover,  that  the  defend- 
ant company  was  negligent  **in  some  one  or  more  of  the  partic- 
ulars claimed,  and  substantially  as  alleged  by  plaintiff  in  his 
petition."  Five  grounds  of  negligence  were  alleged.  One  ground 
was  that  the  defendant  was  operating  the  passenger  train  with- 
out having  a  headlight  on  the  engme ;  another,  that  the  freight 
train  was  backed  over  the  crossing  with  negligent  speed.  -The 
complaint  is  that  this  permitted  the  jury  to  find  that  the  de- 
fendant was  guilty  of  negligence  as  to  charges  of  negligence 
set  out  in  the  statement  of  the  issues,  which  were  copied  from 
the  petition,  of  which  there  was  no  evidence,  and  which  were, 
therefore,  not  properly  submitted  to  the  jury.  Among  the 
grounds  of  negligence  alleged  in  plaintiff's  petition,  and  copied 
into  the  statement  of  issues,  were  the  above-mentioned  grounds 
as  to  the  headlight,  and  the  speed  with  which  the  freight  train 
was  closed  up  over  the  crossing.  We  have  been  unable  to  dis- 
cover any  evidence  in  the  record  bearing  on  these  two  specifica- 
tions of  negligence,  and  because  of  its  absence  we  are  of  the 
opinion  that  these  two  issues  of  negligence  ought  not  to  have 
been  submitted  to  the  jury,  and  that  it  was  prejudicial  error  to 
submit  them. 

The  issues,  substantially  a  copy  of  the  pleading,  were  stated 
in  Instruction  No.  1.  By  Instruction  No.  2,  as  applying  to  In- 
struction No.  1,  the  court  instructed  the  jury  that  they  could 
find  the  defendant  guilty  of  negligence  if  they  found  that  the 
freight  train  was  backed  over  the  crossing  at  an  excessive  rate 
of  speed,  when  there  was  no  evidence  to  support  this  allegation ; 
and  the  court  said  in  Instruction  No.  2  that  the  jury  could  find 
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the  defendant  negligent  in  not  having  a  headlight  on  the  passen- 
ger engine,  which  was  contrary  to  the  evidence. 

In  Instruction  No.  4,  which  is  assailed  by  defendant,  the 
jury  was  told: 

*  *  There  can  be  no  recovery,  unless  you  find  from  a  prepon- 
derance of  the  evidence  that  defendant  was  negligent  in  some 
one  or  more  of  the  particulars  alleged  in  the  plaintiff's  petition/' 

This  instruction  did  not  state  specifically  the  grounds  of 
negligence  charged  which  the  jury  should  consider.  It  was 
error  to  thus  submit  to  the  jury  all  of  the  five  grounds  of  negli- 
gence alleged,  when  there  was  no  issue  made  in  evidence  as  to, 
and  no  evidence  offered  to  support,  at  least  two  of  the  grounds, 
— those  above  mentioned.  Unquestionably,  it  is  the  duty  of  the 
court  to  confine  the  jury  to  a  consideration  of  the  grounds  of 
negligence  which  had  suflScient  support  in  the  evidence  to  war- 
rant submission,  instead  of  presenting  to  the  jury  and  permit- 
ting it  to  consider  all  the  grounds  of  negligence  alleged,  regard- 
less of  whether  or  not  they  had  support  in  the  evidence.  It  is 
reversible  error  to  submit  to  a  jury  issues  that  are  without  sup- 
port in  the  evidence.  McDivitt  v,  Des  Moines  City  B.  Co.,  141 
Iowa  689 ;  Oity  Nat.  Bank  v.  Mason,  181  Iowa  824 ;  Bawleigh 
Med.  Co.  V.  Borne,  181  Iowa  734;  Packers  Nat.  Bank  v.  Michener, 
183  Iowa  122. 

Error  is  assigned  as  to  Instruction  15,  in  relation  to  deter- 
mining the  expectancy  of  plaintiff.  The  jury  was  told  that,  in 
determining  the  expectancy : 

4  Damages:  in-  **You  must  take  into  Consideration  the  con- 

ir^arkS^on''    ^^^^^^  ^'  ^^^  health  at  the  time  of  his  injury, 
life  expectancy,    ^ud  all  facts  and  circumstauccs  bearing  there- 
on, as  shown  by  the  evidence,  if  any,  and  as  bearing  upon  the 
question  of  how  long  the  plaintiff  would  be  likely  to  live." 

It  is  the  claim  of  defendant  that  in  this  instruction  the 
jury  was  told  to  determine  the  plaintiff's  expectancy  from  the 
condition  of  his  health  at  the  time  of  his  injury,  but  was  not 
told  that,  in  determining  his  expectancy,  they  should  take  into' 
consideration  his  expectancy  in  his  injured  condition, — thus 
ignoring  a  most  material  matter  upon  the  determination  of  the 
question  of  how  long  the  plaintiff  would  be  likely  to  live.  It 
is  true  that  the  question  was.  How  long  would  plaintiff  prob- 
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Mattie  M.  Stanton  an  amount  not  exceeding  five  hundred  (500) 
dollars. 

**  (e)  In  the  event  that  the  income  of  my  property  shall  not 
be  suflBcient  to  provide  the  needed  amount  for  the  care,  support 
and  maintenance  of  my  said  wife,  and  the  said  sum  above  given 
to  Mattie  M.  Stanton,  then  the  said  Mattie  M.  Stanton  as  execu- 
trix herein,  shall  be  and  is  hereby  authorized  and  given  full 
power,  at  such  times  and  oo  such  terms  as  she  deems  best,  to 
sell  such  part  or  parts  of  my  real  property  as  shall  be  deemed 
by  her  necessary  to  provide  for  the  said  support  of  my  wife  and 
the  said  provision  made  for  her,  and  the  additional  amounts  thus 
provided  for  said  purposes. 

**III.  The  provisions  herein  made  for  my  wdfe  Henrietta 
Veach,  shall  be  in  lieu  of  dower  and  distributive  share  in  my 
estate. 

**IV.  I  hereby  request  that  said  Mattie  M.  Stanton  shall 
not  be  required  to  give  bond  as  executrix  herein,  except  that  if 
any  of  my  real  estate  shall  be  sold  under  the  provisions  of  my 
will,  then  the  said  executrix  shall  give  bond  in  such  amount  as 
the  court  shall  deem  right  and  proper  in  the  premises. 

**V.  And  lastly  it  is  my  desire  that  this  second  codicil  be 
annexed  to  and  become  a  part  of  my  said  last  will  and  testa- 
ment, the  same  in  all  respects  as  though  the  provisions  hereof 
had  been  inserted  thtrein  in  lieu  of  the  original  provisions 
therein  specified." 

The  facts  are  not  disputed;  and  the  trial  court  found  the 
facts  as  before  stated,  and  ruled  that  the  defendants  other  than 
Mattie  M.  Primer  had  no  interest  in  the  property,  and  judgment 
was  rendered  against  them  for  costs.  The  court  found  for  plain- 
tiff and  defendant  Mattie,  as  follows: 

**That,  under  the  terms  and  provisions  of  the  said  last  will 
and  testament  and  the  codicils  thereto  of  the  said  Benjamin  H. 
Veach,  deceased,  the  said  testator  devised  to  the  said  Mattie  M. 
Primer  (nee  Stanton),  in  trust,  the  income  of  his  property  for 
the  care,  support,  and  maintenance  of  his  wife,  Henrietta  Veach, 
and  the  payment  to  the  said  Mattie  M.  Primer  of  the  sum  of 
five  hundred  dollars  ($500)  annually  during  the  life  of  Hen- 
rietta Veach,  and  so  much  of  the  corpus  of  his  estate,  after  using 
the  said  income  for  such  purpose,  as  should  be  needed  to  pro- 
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vide  for  said  care  for  his  said  wife  and  the  payment  of  said 
annuity  to  the  said  Mattie  M.  Primer,  said  trust  to  terminate  at 
the  death  of  said  Henrietta  Veach ;  that,  subject  to  the  said 
trust,  the  said  will  devises  all  of  testator's  estate  to  said  Mattie 
M.  Primer;  and  that,  upon  the  death  of  said  testator,  the  said 
Mattie  M.  Primer  becomes  vested  with  a  fee-simple  title  in  and 
to  all  of  the  estate  of  said  testator/' 

By  appropriate  order  and  decree  the  court  directed  the  ad- 
ministrator to  proceed  in  the  settlement  of  the  estate,  and  in 
accordance  with'  the  decree.  The  appellate  record  reveals  the 
fact  that,  owing  to  the  election  of  the  widow,  through  the  court, 
to  take  her  distributive  share,  this  controversy  involves  only 
two  thirds  of  the  estate. 

Appellants'  contentions,  summarized,  and  stated  as  briefly 
as  may  be,  are  that  the  court  erred  in  failing  to  find  that  testa- 
tor 's  intention  as  to  his  entire  estate  was  expressed  in  the  second 
codicil,  the  claim  being  that,  because  the  disposition  of  the  prop- 
erty there  made  was  inconsistent  with  the  provisions  of  the 
original  will,  said  codicil  superseded  and  revoked  entirely  the 
original  will,  and  that  the  first  codicil  may  be  disregarded,  and 
that  the  last  codicil  alone  constitutes  the  last  will  of  testator; 
that,  under  the  last  codicil,  the  property  should  go  to  testator's 
heirs,  according  to  the  rules  of  descent ;  that,  upon  the  termina- 
tion of  the  trust,  the  entire  estate,  under  a  proper  construction 
of  the  codicil,  should  go  to  the  defendants,  heirs  of  the  testator. 
There  is  also  some  suggestion  that,  under  the  provisions  of  the 
codicil,  a  contingent  remainder  is  devised,  or  the  limitation  by 
way  of  remainder  after  the  gift  of  the  life  estate. 

1.  The  principal  argument  is  based  upon  the  proposition 
that  the  last  codicil  entirely  revokes  and  supersedes  the  original 
will.  It  is  doubtless  true,  as  contended  by  appellants,  that,  where 
there  is  a  conflict  between  the  terms  of  the  will  and  a  codicil,  the 
codicil,  being  the  last  expression,  will  govern;  but  it  does  not 
follow  that  the  original  will  is  necessarily  revoked.  Manifestly, 
testator  desired  and  intended  to  make  some  changes  by  the 
codicil.  That  was  the  very  purpose  of  it.  It  is  probable  that 
one  of  the  reasons  for  making  some  change  was  because  of  the 
changed  conditions  in  regard  to  his  wife,  Henrietta.  It  is 
thought  by  appellants  that  a  subsequent  will  or  codicil,  disposing 
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of  the  entire  estate  in  a  different  manner,  revokes  the  foriaer 
will.  The  argument  proceeds  upon  the  assumption  that  the  en- 
tire estate  is  disposed  of  by  the  codicil,  and  in  a  different  man- 
ner;  but  it  will  be  observed  that  the  original  will  gives  a  life 
estate  to  the  widow,  and  the  only  provision  anywhere  disposing 
of  the  remainder  is  found  in  the  original  will.  The  last  codicil 
establishes  a  trust,  for  a  time  and  for  certain  purposes,  the  in- 
come to  be  used  to  care  for  his  wife,  and  a  certain  amount  to 
Mattie  Stanton.  This  was  the  purpose  and  scope  of  the  codicil. 
Furthermore,  both  codicils  refer  to  the  will,  and  the  expressions 
therein  fairly  show,  we  think,  that  it  was  not  testator 's  intention 
to  revoke  the  original  will,  and  the  legal  effect  of  the  codicils  is 
not  to  revoke  it.  The  first  codicil  makes  no  change,  except  to 
change  the  word  **heir''  to  *' children  or  issue."  The  last  codicil 
refers  to  the  original  will,  and  states  that  he  desires  to  change 
the  terms  and  provisions  thereof ;  that  the  said  codicil  is  to  be 
annexed  to  and  become  a  part  of  his  said  will,  and  so  on.  A 
codicil  does  not  necessarily '  revoke  the  provisions  of  the  will  of 
which  it  becomes  a  part.  Ordinarily,  it  republishes  and  reaf- 
firms, and  is  to  be  construed  with  it  as  one  entire  instrument, 
and  does  not  revoke,  unless  by  some  plain  direction  or  by  force 
of  the  clear  import  of  language  in  some  inconsistent  or  repug- 
nant provision.  In  order  that  a  codicil  shaU  operate  as  a  revo- 
cation of  any  part  of  a  will,  in  the  absence  of  express  words  to 
that  effect,  its  provisions  must  be  so  inconsistent  with  those  of 
the  will  as  to  exclude  any  other  legitimate  inference  than  that  of 
a  change  in  the  testator's  intention.  It  is  fundamental  that  a 
will  and  codicil  should  be  construed  together ;  and,  unless  there 
is  an  irreconcilable  conflict  or  discrepancy  between  them,  the 
codicil  is  no  more  the  last  expression  of  testator's  intent  than 
if  it  had  been  written  as  a  part  of  the  original  instrument. 
Numerous  authorities  are  cited  on  these  several  propositions  and 
others;  but  it  is  clear  to  us  that  appellants'  contention  as  to 
the  revocation  cannot  be  sustained,  and  we  shall  not  prolong 
the  discussion  in  reference  thereto. 

2.  A  brief  analysis  of  the  original  will  shows  that  it  pro- 
vided as  follows:  For  payment  of  debts;  for  a  life  estate  to 
Henrietta  and  for  her  use;  for  the  education  of  Mattie  Stanton, 
as  long  as  Henrietta  should  live ;  at  death  of  Henrietta,  remain- 


Sept.,  1921]  Bennett  v.  Pbimeb.  1239 

der  to  Mattie  Stanton,  if  Mattie  should  be  alive  at  Henrietta's 
death,  otherwise  to  Mattie 's  heirs;  but  if  Mattie  is  alive  when 
Henrietta  dies,  then  Mattie  to  have  the  remainder  of  the  estate 
and  control  of  it,  but  not  to  sell  it  until  she  is  30  years  old; 
should  Mattie  die  before  Henrietta,  without  heirs,  the  remainder 
left  at  Henrietta's  death  to  be  divided  among  the  nieces  of  Ben- 
jamin and  Henrietta.  It  appoints  both  Henrietta  and  Mattie 
executors.  The ,  first  codicil  changes  the  word  **heir,"  as  be- 
fore stated.  The  second  codicil  leaves  the  provisions  as  to  pay- 
ment of  debts  as  in  the  original  will,  and  make  the  following 
changes :  Appoints  Mattie  sole  executrix ;  gives  all  the  property 
to  Mattie  as  sole  executrix  in  trust  for  the  purpose  of  supporting 
Henrietta  during  her  life,  from  the  income;  gives  Mattie  $500 
annually  out  of  the  balance  of  the  income,  and  rentals,  if  suf- 
ficient, and  if  not,  allows  Mattie  to  sell  so  much  as  may  be  neces- 
sary; contains  the  expressed  intention  that  it  shall  become  a 
part  of  the  original  will,  etc.  Construing  the  three  instruments 
together  as  one,  there  is  given  to  Mattie,  executrix,  as  trustee, 
a  particular  estate  for  the  life  of  Henrietta,  with  power  of  alien- 
ation, if  necessary,  and  the  trust  estate  is  seized  to  the  use  of 
Henrietta  and  Mattie,  for  support  of  Henrietta  and  the  annual 
payment  to  Mattie  during  the  life  of  Henrietta.  If  Mattie 
should  predecease  Henrietta,  without  children  or  issue,  the  prop- 
erty was  to  be  sold  and  divided  among  the  nieces  of  testator 
and  his  wife  Bt  the  wife's  death.  If  Mattie  should  predecease 
Henrietta,  leaving  children  or  issue,  the  estate  and  remainder 
vested  in  Mattie  should  go  to  her  children  or  issue  at  Henrietta's 
death.  If  Mattie,  with  or  without  issue,  should  outlive  Henri- 
etta, she  would  take  the  estate  and  remainder,  limited  as  to  the 
sale  until  she  should  reach  the  age  of  30  years.  The  conditions 
in  regard  to  children  or  issue  of  Mattie,  and  as  to  her  age,  are 
out  of  the  case,  and  need  not  be  considered ;  since  she  has  chil- 
dren, and  she  is  past  30,  and  such  conditions  existed  at  the  time 
of  testator's  death. 

Plaintiff  Bennett,  as  trustee,  took  the  particular  estate  for 
the  life  of  Henrietta,  charged  with  the  benefits  to  her  and  Mattie, 

and  with  power,  for  the  life  of  Henrietta;  but 
■  of  equitable  into    the  court,  for  Henrietta,  elected  to  take  her  dis- 

tributive  share  in  the  estate,  in  lieu  of  the  provi- 
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.  sions  made  for  her  in  the  will.  So  that,  at  Henrietta's  death, 
intestate,  without  issue,  Mattie's  estate  in  remainder  merged 
with  her  beneficial  interest  in  the  trust  estate,  thus  giving  her 
the  fee.  Because  of  the  election  for  the  widow,  her  death,  and 
the  other  conditions  existing  at  the  death  of  testator,  before 
stated,  there  was  an  acceleration  and  merger.  The  trustee  holds 
the  legal  title  merely  to  perform  the  duties  imposed  by  the  trust, 
and  is  not  the  holder  of  a  beneficial  interest.  21  Corpus  Juris 
1037,  1038,  states  the  rule  thus : 

**It  is  generally  held,  although  there  is  authority  to  the 
contrary,  that,  whenever  the  legal  and  equitable  estates  in  the 
same  land  become  united  in  the  same  person,  the  equitable  is 
merged  in  the  legal  estate,  unless  it  is  the  intention  of  the  party 
in  whom  they  unite,  or  manifestly  to  his  interest,  or  essential  to 
the  ends  of  justice,  or  necessary  to  protect  the  riehts  of  an  inno- 
cent third  party,  or  necessary  to  carry  out  the  purposes  and  in- 
tentions of  the  donors,  that  the  estates  should  be  kept  separate. ' ' 

None  of  these  exceptions  obtain  in  the  instant  case.  It  was 
to  Mattie's  interest  that  the  estates  should  merge.  Sherlock  v. 
Thompson,  167  Iowa  1 ;  3  Corpus  Juris  208 ;  Ellsworth  College 
V.  Emmet  County,  156  Iowa  52,  60.  See,  also,  as  having  a  bear- 
ing. Lingo  v.  Smith,  174  Iowa  461,  468. 

We  shall  not  again  review  these  and  the  other  cases.  We 
are  of  opinion  that  the  trial  court  rightly  construed  the  will, 
and  the  decree  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


Des   Moines    National    Bank,    Appellee,    v.    Thomas    Fair- 
weather  et  aL,  Appellants. 

TAXATION:     Shares  of  Stock  of  National  Bank.    Principle  roaffirmed 

1  that  the  state  has  power,  under  See.  5219  of  the  Federal  statutes, 
to  assess  the  shares  of  stock  of  a  national  bank,  regardless  of  the 
tax-exempt  character  of  the  assets  of  the  bank. 

STATUTES:     Subjects  and  Title  of  Act — InsufELcient  Title.     A  legisla- 

2  tive  title  which  declares  a  purpose  to  amend  a  named  section  of  law, 
and  correctly  designates  the  subject-matter  of  said  section,  will  not 
support  an  enactment  on  a  subject-matter  which  is  distinctly  dif- 
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.  ferent  from  that  covered  by  said  section.  In  other  words,  the  legis- 
lature may  not,  under  the  guise  of  amending  a  specified  section 
dealing  with  one  subject-matter,  radically  amend  another  section 
dealing  with  a  distinctly  different  subject-matter.  So  held  where 
the  title  was,  **to  amend  Section  1304,  Suppl.  Supp.,  1915,  relating 
to  property  exempt  from  taxation, '  *  while  the  act  provided  a  method 
of  fixing  the  assessed  valiLation  of  corporate  bank  stock, — a  subject- 
matter  fully  covered  by  Sec.  1322,  Code  Supp.,  1913. 

TAXATION:     Shares  of  Banft  Stock-^Bedncting  Securities   "Exempt 

3  From  Tazatlon."  %Vhile  a  national  bank  and  a  private  banker  are 
required  to  furnish  to  the  assessor  the  same  items  of  information 
relative  to  their  affairs,  among  which  is  the  item  of  securities 
''exempt  from  taxation'*  (Sees.  1321,  1322,  Code  Supp.,  1913),  yet 
the  assessor,  in  fixing  the  value  of  the  shares  of  stoek  of  national 
banks  is  not  permitted  to  give  any  consideration  to  the  item  of 
securities  ** exempt  from  taxation,"  for  the  very  good  reason  that, 
in  fixing  the  value  of  such  shares  of  stock,  he  is  commanded  to  con- 
fine his  computation  of  values  to  (1)  capital,  (2)  surplus,  and  (3) 
undivided  profits.     (Sec.  1322,  Code  Supp.,  1913.) 

TAXATION:     Nondiscrimination  Against  Shares  of  Stock.     No   dis- 

4  crimination  in  taxation  is  revealed  by  Sec.  1321,  Code  Supp.,  1913, 
which  superfluously  concedes  that  tax-exempt  government  securities 
owned  by  a  private  banker  may  not  be  taxed,  and  by  Sec.  1322, 
Code  Supp.,  1913,  which  provides  that,  in  assessing  shares  of  stock 
of  a  corporate  bank,  no  deductions  shall  be  allowed  on  account  of 
tax-exempt  government  securities  which  are  owned  by  the  banky 
even  though  such  securities  do  enhance  the  value  of  the  shares  of 
stock. 

TAXATION:     Corporate  Assets  and  Shares  of  Stock  as  Distinct  £n- 

5  tities.  Tax-exempt  government  securities  owned  by  a  national 
bank  and  the  shares  of  stock  of  the  bank  owned  bv  a  shareholder 
are  separate  and  distinct  classes  of  property.  It  follows  that,  in- 
asmuch as  the  stockholder  is  not,  in  a  legal  sense,  the  owner  of  the 
exempt  securities,  he  may  not,  in  the  assessment  of  his  shares,  have 
a  deduction  oi^  account  of  such  securities. 

Appeal  from  Polk  District  Cmvrt. — Thomas  J.  Guthrie,  Judge. 

*  February  12,  1921. 

Supplemental  Opinion  on  Rehearing  September  28,  1921. 

In  the  district  court,  this  was  an  appeal  from  the  action  of 
the  city  council  of  Des  Moines,  acting  as  the  board  of  review,  in 
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the  matter  of  an  assessment  of  the  shares  of  stock  of  the  plaintiff 
bank.  The  appeal  was  presented  to  the  district  court  in  the 
form  of  a  petition  filed  by  the  plaintiff,  to  which  petition  the  de- 
fendants demurred.  The  district  court  overruled  the  demurrer. 
The  defendants,  electing  to  stand  thereon,  have  appealed  to  this 
court. — Reversed. 

H.  W.  Byers,  Beson  8.  \fones,*C.  A.  Weaver,  and  Pavl 
Hewitt,  for  appellants.  * 

Sargent,  Gamble  cfc  Read,  for  appellee. 

Evans,  C.  J. — Pursuant  to  Section  1322,  Code  Supplement, 
1913,  the  bank  furnished  to  the  assessor  the  statement  required 
by  such  section  for  the  purpose  of  enabling  the  assessor  to  fix 
the  assessed  value  of  the  bank  shares  of  stock,  and  to  assess  the 
same  against  the  respective  stockholders.  From  this  statement 
it  appeared  that  the  capital  stock,  the  surplus,  and  the  undivided 
earnings  amounted  to  an  aggregate  of  $905,849.  This  aggregate 
included  real  estate  to  the  value  of  $156,000,  and  another  item 
of  $62,000,  both  of  which  items  were  deducted  by  the  board  of 
review  from  the  larger  aggregate,  leaving  a  net  valuation,  for 
the  purpose  of  assessment  of  the  shares  of  stock,  of  $687,799. 

It  appeared  also  from  such  statement  that  tlie  plaintiff  held 
as  an  investment  certain  tax-exempt  securities  of  the  United 
States  government,  amounting  to  $1,442,486.  The  plaintiff  de- 
manded that  the  valuation  of  its  shares  for  the  purpose  of  assess- 
ment should  be  diminished  by  the  amount  of  such  tax-exempt 
securities.  This  contention  was  denied  by  the  board  of  review 
and  allowed  by  the  ruling  of  the  district  court.  The  effect  of 
such  allowance  was  to  absorb  the  entire  value  of  the  plaintiff's 
shares  of  stock  for  the  purpose  of  taxation,  and  to  leave  no  assess- 
able value  therein.  Such  result  is  sufficiently  startling  to  chal- 
lenge both  judicial  and  legislative  attention. 

In  its  petition  in  the  district  court,  the  plaintiff  set  forth 
the  following  seven  grounds  of  attack  upon  the  assessment : 

**1.  Because  said  assessment  subjected  to  taxation  said  se- 
curities of  the  United  State  government. 

**2.  Because  said  assessment  subjected  to  taxation  said 
securities  of  the  United  States  government,  contrary  to  the  pro- 
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visions  of  the  Constitution  of  the  United  States  and  the  strftntes 
in  such  eases  made  and  provided. 

''3.  Because  said  assessment  subjected  to  taxation  shares 
of  stock  in  a  national  banking  eorx)<^ration,  organized  as  afore- 
said, at  a  greater  rate  than  money  capital  in  the  hands  of  in- 
dividual citizens  of  a  state. 

''4.  Because  said  assessment  was  not  made  in  accordance 
with  the  provisions  of  Sections  1321  and  1322  of  the  Supplement 
to  the  Code  of  Iowa,  for  the  reason  that  by  said  Section  1322  the 
assessor  is  required  to  fix  the  value  of  thef  shares  of  stock  of 
corporations  based  tipon  the  capital,  surplus,  and  undivided 
earnings  disclosed  by  the  statement  therein  required  to  be  fur- 
nished by  the  corporation,  and  required  to  contain  the  same  in- 
formation set  forth  in  Section  1321  of  the  Supplement  to  the 
Code  of  Iowa;  whereas,  by  the  fourth  subdivision  of  Section 
1321,  the  specific  kinds  and  descriptions  of  bonds  exempt  from 
taxation  is  required  to  be  stated,  and  that,  in  and  by  th^  pro- 
ceedings leading  to  said  assessment,  such  bonds  have  not  been 
exempted  from  taxation,  but  have  been  considered  in  fixing  the 
amount  of  said  assessment. 

**5.  Because  in  truth  and  in  fact,  by  the  method  pursued, 
the  assessment  is  of  the  tangible  assets  of  the  appellee,  and  in- 
cludes said  securities  issued  by  the  United  States  government. 

**6.  Because  said  assessment  is  contrary  to  the  provisions 
of  Section  5219  of  the  Revised  Statutes  of  the  United  States, 
for  that  the  shares  of  stock  in  national  banking  associations  are 
immune  from  taxation  by  state  or  local  taxing  authority,  except 
upon  the  express  consent  of  the  congress  of  the  United  States, 
and  such  consent,  if  any,  is  evidence  by  the  provisions  of  said 
Section  5219  of  the  Revised  Statutes ;  whereas  said  section,  for 
the  purpose  of  preserving  the  state  power  of  taxation,  is  con- 
strued by  the  Supreme  Court  of  the  United  States  to  consider 
the  subject  from  the  point  of  view  of  ultimate  beneficial  interest, 
— ^that  is,  said  section  treats  the  stock  interest,  the  stockholder, 
and  the  bank  as  one,  and  subject  to  one  taxation,  by  the  methods 
which  it  provides. 

**7..  That  said  assessment  is  not  made  in  accordance  with 
the  provisions  of  Chapter  257,  Acts  of  the  38th  General  Assem- 
bly, known  as  Senate  Pile  479." 
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^Defendants'  demurrer  was  based  upon  two  general  grounds: 

(1)  That  it  appeared  upon  the  face  of  the  petition  that 
the  plaintiff  was  not  entitled  to  any  relief. 

(2)  That  Chapter  2^7  of  the  Acts  of  the  Thirty-eighth 
General  Assembly  is  unconstitutional  and  void. 

These  stated  grounds  of  the  petition  and  demurrer  concisely 
present  the  scope  of  the  whole  controversy. 

The  demurrer  was  overruled  generally,  so  that  the  plaintiff 
stands  here  upon  all  the  grounds  of  its  petition,  any  one  of  which, 
if  valid,  is  sufficient  to  sustain  the  ruling  below.  As  to  the  first 
six  grounds  of  plaintiff's  petition,  they  go  to  the  power  of  taxa- 
tion conferred  upon  the  state  by  Section  5219  of  the  Revised 
Statutes  of  the  United  States.  The  seventh  ground  goes  to  the 
construction  and  validity  of  the  statutes  of  this  state.  Chapter 
257,  Acts  of  the  Thirty-eighth  General  Assembly. 

I.  As  to  the  first  six  grounds  of  complaint  made  by  plain- 
tiff against  the  assessment,  these  all  involve  the  question  of  the 
power  of  the  state,  under  the  permission  of  Section  5219  of  the 

Revised  Statutes  of  the  United  States,  to  assess 

1    Taxation  * 

'  shares  of  stock     against  the  shareholders  of  a  national  bank  the 

of  national  bank.         <,  o    j_i  y  i*j.i^i>*  j 

value  of  the  shares  of  stock  therein  in  accord 
with  the  provisions  of  our  Section  1322,  and  regardless  of  the 
tax-exempt  character  of  the  assets  of  the  bank.  We  have  our- 
selves held  in  the  affirmative  on  this  question.  Head  v.  Board 
of  Review,  170  Iowa  300;  First  Nat,  Bank  v.  City  of  Council 
Bluffs,  182  Iowa  107.  Such  also  is  the  holding  of  the  Federal 
courts,  whose  precedents  are  obligatory  upon  us  upon  this  ques- 
tion. See  Hannan  v.  First  Nat.  Bank,  269  Fed.  527.  The  cited 
case  was  decided  very  recently  by  the  Federal  circuit  court  of 
appeals  for  this  circuit.  It  reviews  the  previous  cases  with  great 
care,  and  holds  squarely  that  there  is  no  conflict  between  Sec- 
tion 5219  of  the  Revised  Statutes  of  the  United  States  and  Sec- 
tion 1322  of  the  Code  of  Iowa. 

In  view  of  this  pronouncement,  it  is  quite  needless  that  we 
enter  into  argument  on  this  feature  of  the  case.  Following  the 
Federal  holding  in  the  Hann-an  ease,  we  must  hold  that  the  first 
six  grounds  of  complaint  set  forth  in  plaintiff's  petition  must 
each  and  all  be  overruled. 

II.  It  remains  to  consider  the  seventh  ground  of  the  peti- 
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tion  and  the  demurrer  thereto.  Chapter  257  of  the  Acts  of  the 
Thirty-eighth  General  Assembly  is  a  purported  amendment  to 
2.  Statutes:  sub-  Section  1304  of  the  Supplemental  Supplement 
"'  ic^?  rnstideiS'  ^^  1^15-  Such  act,  with  the  title  thereto,  is  in 
*>*i®-  full  as  f oUows : 

**An  Act  to  amend  Section  one  thousand  three  hundred  four 
(1304)  Supplemental  Supplement  to  the  Code,  1915,  relating  to 
property  exempt  from  taxation. 
**Be  it  Enacted  by  the  General  Assembly  of  the  State  of  Iowa : 

**  Section  1.  That  Section  one  thousand  three  hundred  four 
(1304),  Supplemental  Supplement  to  the  Code,  1915,  be  and  the 
same  is  hereby  amended  by  adding  after  the  semicolon  in  line 
sixteen  thereof,  the  following:  'provided,  however,  that  in  de- 
termining the  assessed  value  of  bank  stock,  the  amount  of  obli- 
gations issued  by  the  United  States  governinent  since  the  dec- 
laration of  war  against  Germany,  actually  owned  by  a  bank  or 
trust  company  shall  be  deducted,  and  any  bank  or  trust  com- 
pany which  since  January  first,  ninteen  nineteen,  has  been  as- 
sessed on  its  shares  of  stock  without  so  deducting  such  United 
States  government  securities  shaU  be  entitled  to  have  its  assess- 
ment on  its  shares  reduced  by  the  board  of  supervisors  of  the 
county  in  which  such  bank  is  located,  so  as  to  deduct  from  its 
total  valuation  such  government  securities.  Provided,  however, 
that  no  deduction  shall  be  made  unless  the  bank  or  trust  com- 
pany claiming  the  same  shall  have  been  the  owner  in  good  faith 
and  not  for  the  sole  purpose  of  securing  such  deduction,  of  said 
securities  for  a  period  of  more  than  sixty  (60)  days  prior  to 
December  thirty-first  of  the  year  preceding  that  for  which  the 
assessment  is  made.' 

**Sec.  2.  This  act  being  of  immediate  importance  slfell  be- 
come effective  upon  the  publication  thereof  in  the  Des  Moines 
Register  and  the  Des  Moines  Capital,  newspapers  published  in 
Des  Moines,  Iowa. 

''Approved  April  18,  A.  D.  1919.'' 

We  find  great  difficulty  in  applying  this  statute  to  its  pur- 
ported subject-matter.  It  purports  to  be  a  proviso  amendment 
to  the  first  sixteen  lines  of  Section  1304,  Supplemental  Supple- 
ment, 1915.  The  first  sixteen  lines  of  such  section  constitute 
Subsection  1  thereof,  which  is  as  follows: 
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The  following  classes  of  property  are  not  to  be  taxed : 
1.  The  property  of  the  United  States  and  this  state,  in- 
cluding university,  agricultural  college  and  school  lands;  the 
property  of  a  county,  township,  city,  town  or  school  district  or 
militia  company,  when  devoted  entirely  to  public  use  and  not 
held  for  pecuniary  profit ;  municipal,  school,  and  drainage  bonds 
or  certificates  hereafter  issued  by  any  municipality,  school  dis- 
trict, drainage  district  or  county  within  the  state  of  Iowa;  pub- 
lic grounds,  including  all  places  for  the  burial  of  the  dead, 
crematoriums,  the  land  on  which  they  are  built  and  appurtenant 
thereto  not  exceeding  one  acre,  so  long  as  no  dividends  or  profits 
are  derived  therefrom;  fire  engines  and  all  implements  for  ex- 
tinguishing fires,  with  the  grounds  used  exclusively  for  their 
buildings  and  meetings  of  the  fire  companies;  no  deduction 
from  the  assessment  of  the  stock  of  any  bank  or  trust  company 
shall  be  permitted  because  of  such  bank  or  trust  company  holding 
such  bonds  and  certificates  as  may  be  exempted  above:" 

When  there  is  attached  to  the  foregoing  subsection  the 
amendment  set  forth  in  Chapter  257  of  the  Acts  of  the  Thirty- 
eighth  General  Assembly,  the  incongruity  between  the  two  parts 
as  to  subject-matter  is  readily  apparent.  Section  1303,  Code 
Supplemental  Supplement,  1915,  relates  to  the  duties  of  the 
board  of  supervisors  in  the  levy  of  millage  taxes  upon  assessed 
property.  Section  1304  purports  to  be  an  enumeration  of  the 
classes  of  property  that  ^*are  not  to  be  taxed."  That  is  the 
subject-matter  thereof.  We  do  not  overlook  the  last  sentence  of 
Subsection  1,  and  we  may  say  in  passing  that  this  adds  nothing 
to  the  subject-matter  of  this  section  and  takes  nothing  away 
therefrom.  It  is  simply  declaratory  of  the  law  as  it  was  and  is 
and  wt)uld  be  if  the  sentence  were  wholly  omitted.  Chapter  257, 
under  consideration,  has  no  reference  to  the  subject-matter  of 
said  section.  It  enumerates  no  exempt  property ;  it  declares  no 
exemption ;  it  withdraws  no  exemption.  Its  real  subject-matter 
is  the  method  of  fixing  the  assessed  valuation  of  corporate  stock 
in  banks  and  trust  companies.  Such  bank  stock  is  not  exempt 
from  taxation.  The  amendment  does  not  purport  to  make  it 
exempt  from  taxation,  even  though  such  be  the  practical  effect 
of  it.  The  purport  of  such  amendment  is  to  fix  a  method  or 
guide  or  rule  for  ascertaining  the  assessable  value  of  such  cor- 
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porate  stock.  If  it  be  -given  effect,  such  effect  will  necessarily 
be,  not  to  amend  Section  1304  in  relation  to  any  part  of  its 
subject-matter,  but  to  amend  radically,  if  not  destructively,  Sec- 
tion 1322.  This  Section  1322  furnishes  the  one  complete  statu- 
tory scheme  for  arriving  at  the  assessed  value  of  all  bank  stock, 
including  state,  savings,  and  national  banks.  For  the  purpose 
of  such  assessed  valuation,  it  lays  upon  the  assessor  the  minis- 
terial duty  to  compute  such  assessed  valuation  upon  the  basis 
of  the  items  specified  in  the  statute.  These  items  are  to  be 
furnished  under  oath  by  the  corporate  officers.  They  do  not  in- 
clude any  reduction  for  exempt  assets.  Pursuant  to  such  section, 
exemipt  assets  are  not  deemed  to  reduce  the  value  of  the  stock 
shares:  Under  this  section,  we  have  held  its  provisions  to  be 
mandatory  upon  the  assessor,  and  that,  in  obeying  its  mandate, 
the  act  of  the  assessor  is  to  be  purely  ministerial.  First  Nat. 
Bank  v.  Hayes,  186  Iowa  892.  We  have  put  the  same  construc- 
tion upon  this  section  of  the  statute  since  the  enactment  of  Chap- 
ter 257,  under  consideration.  Security  8av,  Bank  v.  Board  of 
Review,  189  Iowa  463.  If  Chapter  257  be  deemed  effective  ac- 
cording to  its  terms,  then  its  effect  is  to  so  amend  and  qualify 
Section  1322  as  to  destroy  its  mandatory  character,  and  likewise 
the  ministerial  character  of  the  duty  of  the  assessor,  and  to  con- 
f6r  upon  the  assessor  the  power  of  discretion  and  judgment  in 
the  assessment  of  bank  stock,  contrary  to  the  provisions  of  said 
Section  1322.  This  is  not  a  mere  incidental  effect  of  the  amend- 
ment ;  it  is  its  only  effect.  It  has  no  effect  whatever  as  to  Section 
1304,  except  as  an  addition  to  its  subject-matter.  It  neither  re- 
peals nor  contradicts  any  provision  of  Section  1304 ;  it  qualifies 
no  provision  thereof;  it  confirms  no  provision  thereof.  Section 
1304,  so  far  as  its  own  subject-matter  is  concerned,  speaks  pre- 
cisely the  same  as  it  did  before,  and  as  it  will  speak  if  this 
amendment  be  stricken  down. 

Under  the  Constitution  (Section  29,  Article  3),  if  the  sub- 
ject-matter of  an  act  be  not  expressed  in  the  title,  the  act  is  void 
as  to  such  subject.  When  it  is  considered  that  a  legislative  body 
has  thrust  upon  its  consideration  during  a  brief  session  hundreds 
of  proposed  bills,  and  that  the  labor  cast  upon  a  member,  in 
order  to  enable  an  intelligent  understanding  of  proposed  acts, 
is  a  stupendous  one,  and  is  necessarily  performed  with  some 
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degree  of  imperfectiofi,  we  can  readily  see  how  important  this 
constitutional  requirement  is  to  intelligent  legislation.  If  the 
title  of  a  bill  fairly  discloses  the  general  nature  and  objective 
of  a  proposed  act,  the  attention  of  the  legislator  is  thereby  chal- 
lenged. Public  attention  is  also  challenged  thereby.  If  the  title 
withholds  such  disclosure,  or  by  indirection  conceals  it,  such  a 
course  can  operate  only  in  aid  of  stealthy  legislation. 

As  to  the  title  of  this  act,  it  contained  nothing  which  fairly 
tended  to  challenge  the  attention  of  a  legislator  or  the  public  to 
its  nature  or  scope,  or  to  the  stupendous  consequences  of  its 
operation.  It  is  almost  incredible  that  the  consequences  appear- 
ing in  this  case  could  have  been  contemplated  by  the  legislature. 
When  it  is  considered  that  there  are  in  existence  United  States 
securities  to  the  amount  of  more  than  two  thousand  millions  of 
dollars,  and  that  these  may  be  bought  in  the  market  any  day 
by  any  bank  and  may  be  sold  again  upon  the  same  market, 
either  early  or  late,  the  possibilities  are  astounding.  The  mani- 
fest practical  effect  of  the  act^would  be  to  reduce  the  assessable 
value  of  all  bank  stock  to  a  point  below  zero,  and  to  protect  all 
bank  stock  from  any  taxation  whatever.  This  is  accomplished, 
not  by  a  frank  statutory  declaration  that  bank  stock  shall  be 
exempt  from  taxation^,  but  by  an  artificial  method  of  computing 
its  assessable  value,  which  method  is  contradictory  to  Section 
1322,  and  not  amendatory  of  Section  1304. 

We  reach  the  conclusion,  therefore,  that  the  title  to  the  act 
under  consideration  would  not  justify  our  applying  it  as  an 
amendment  to  Section  1322 ;  that,  if  it  cannot  be  so  applied,  it 
can  have  no  effect  whatever  upon  any  issue  in  this  case,  this 
being  an  appeal  from  the  board  of  review.  The  assessment 
under  consideration  was  made  in  strict  accord  with  Section  1322. 
Whether  the  amendatory  act  can  be  deemed  to  have  any  validity 
for  any  purpose,  we  have  no  occasion  to  determine.  It  is  enough 
to  say  now  that  it  must  be  deemed  to  be  without  validity  as  an 
amendment  to  Section  1322.  The  plaintiff  cannot,  therefore, 
stand  upon  it  in  an  appeal  from  the  board  of  review. 

It  follows  that  the  defendants'  demurrer  should  have  been 
sustained  as  to  all  grounds  of  the  petition  on  appeal.  The  order 
entered  below  is,  accordingly,  reversed. — Ker^ersed, 


Sept.,  1921]     Des  Moines  Nat.  Bk.  v.  Pairweather.  1249 

Weaver,  Preston,  Stevens,  Arthur,  Faville,  and  De 
Graff,  JJ.,  concur. 

Supplemental  Opinion. 

Evans,  C.  J. — I.  Original  opinion  was  filed  herein  on 
February  12,  1921.  Certain  points  are  made  in  the  petition  for 
rehearing  which  merit  further  discussion.  In  our  original  opin- 
3  Taxation:  ^^°>  ^®  disposed  of  plaintiff's  first  six  grounds 

Sto/k^  deductS^g  ^^  complaint  on  the  theory  that  each  and  all 
"ex^m^^ffrom  prcseuted  Federal  questions,  and  were  disposed 
taxation."  ^f  \yy  Federal  authority.     This  assumption  on 

our  part  was  too  broad,  in  that  Ground  4  of  the  complaint  did 
challenge  the  validity  of  the  assessment  made  by  the  board  of 
review  as  being  in  violation  of  our  own  statute.  Section  1322.  All 
the  grounds  of  complaint  are  specifically  set  out  in  the  original 
opinion,  and  we  will  not  repeat  them  here.  The  challenge  of 
Ground  4,  now  under  consideration,  was  and  is  that,  by  the  ex- 
press provisions  of  Section  1322  of  our  Code  Supplement,  the 
assessor  was  required  to  deduct  from  the  assets  all  securities 
exempt  from  taxation,  in  order  to  arrive  at  a  basis  of  valuation 
of  the  shares  of  stock.  The  point  is  now  pressed  in  the  petition 
for  rehearing.  The  point  thus  made  involves  a  consideration 
of  both  Sections  1321  and  1322,  which  are  as  follows : 

**Sec.  1321.  Private  banks  or  bankers,  or  any  persons  other 
than  corporation  hereinafter  specified,  a  part  of  whose  business 
is  the  receiving  of  deposits  subject  to  chetk,  on  certificates,  re- 
ceipts, or  otherwise,  or  the  selling  of  exchange,  shall  prepare 
and  furnish  to  the  assessor  a  sworn  statement,  showing  the  as- 
sets, aside  from  real  estate,  and  liabilities  of  such  bank  or  banker 
on  January  first  of  the  current  year,  as  follows : 

**1.  The  amount  of  moneys,  specifying  separately  the 
amount  of  moneys  on  hand  or  in  transit,  the  funds  in  the  hands 
of  other  banks,  bankers,  brokers  or  other  persons  or  corporations, 
and  tjie  amount  of  checks  or  other  cash  items  not  included  in 
either  of  the  preceding  items; 

**2.  The  actual  value  of  credits,  consisting  of  bills  receiv- 
able owned  by  them,  and  other  credits  due  or  to  become  due ; 

Vol.  191  Ia.— 79 
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*  *  3.  The  amount  of  all  deposits  made  with  them  by  others, 
and  also  the  amount  of  bills  payable ; 

*'4.  The  actual  value  of  bonds  and  stocks  of  every  kind 
and  shares  of  capital  stock  or  joint  stock  of  other  corporations 
or  companies  held  as  an  investment,  or  in  any  way  representing 
assets,  and  the  specific  kmds  and  description  thereof  exempt 
from  taxation; 

**5.  All  other  property  pertaining  to  said  business,  includ- 
ing real  estate,  which  shall  be  specially  listed  and  valued  by  the 
usual  description  thereof ;  the  aggregate  actual  value  of  moneys 
and  credits,  after  deducting  therefrom  the  amount  of  deposits, 
and  the  aggregate  actual  value  of  bonds  and  stocks,  after  deduct- 
ing the  portion  thereof  otherwise  taxed  in  this  state,  and  also 
the  other  property  pertaining  to  the  business,  shall  be  assessed 
as  provided  by  Section  thirteen  hundred  and  five  of  this  chap- 
ter, not  including  real  estate,  which  shall  be  listed  and  assessed 
as  other  real  estate. 

''Sec.  1322.  Shares  of  stock  of  national  banks  and  state 
and  savings  banks,  and  loan  and  trust  companies,  located  in  this 
state,  shall  be  assessed  to  the  individual  stockholders  at  the  place 
where  the  bank  or  loan  and  trust  company  is  located.  At  the 
time  the  assessment  is  made  the  officers  of  national  banks  and 
state  and  savings  banks  and  loan  and  trust  companies  shall  fur- 
nish the  assessor  with  lists  of  all  the  stockholders  and  the  num- 
ber of  shares  owned  by  each,  and  the  assessor  shall  list  to  each 
stockholder  under  the  head  of  corporation  stock  the  total  value 
of  such  shares.  To  aid  the  assessor  in  fixing  the  value  of  such 
shares,  the  said  corporation  shall  furnish  him  a  verified  state- 
ment of  all  the  matter  provided  in  Section  thirteen  hundred 
twenty-one  of  the  Supplement  to  the  Code,  1907,  which  shall 
also  show  separately  the  amount  of  .the  capital  stock  and  the 
surplus  and  undivided  earnings,  and  the  assessor  from  such 
statement  shall  fix  the  value  of  such  stock  hosed  upon  the  capital, 
surplus,  and  undivided  earnings.  In  arriving  at  the  total  value 
of  the  shares  of  stock  of  such  corporations,  the  amount  of  their 
capital  actually  invested  in  real  estate  owned  by  them  and  in 
the  shares  of  stock  of  corporations  owning  only  the  real  estate 
(inclusive  of  leasehold  interests,  if  any)  on  or  in  which  the  bank 
or  trust  company  is  located,  shall  be  deducted  from  the  real 
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value  of  such  shares,  and  such  real  estate  shall  be  assessed  as 
other  real  estate,  and  the  property  of  such  corporation  shall  not 
be  otherwise  assessed.  A  refusal  to  furnish  the  assessor  with 
the  list  of  stockholders  and  the  information  required  under  this 
section  shall  be  deemed  a  misdemeanor  and  any  bank  or  officer 
thereof  so  refusing  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars." 

It  will  be  noted  that  by  the  provisions  of  Section  1321  the 
private  banker  is  required  to  aid  the  assessor  by  furnishing  to 
him  certain  enumerated  data  as  a  description  of  his  assets,  in- 
cluding specific  description  of  such  assets  as  are  *' exempt  from 
taxation." 

Section  1322,  by  its  reference  to  Section  1321,  in  effect 
calls  for  the  same  data.  The  argument  now  is  that  the  same  data 
which  fixes  the  assessable  value  of  the  assets  of  a  private  banker 

m 

must  also  fix  the  assessable  value  of  the  shares  of  stock  of  an 
incorporated  bank.  Manifestly,  United  States  securities  are 
exempt  from  state  taxation.  To  assess  them  for  taxation  in  the 
hands  of  the  owner,  whether  private  banker  or  other  person, 
would  be  an  interference  with  Federal  prerogative.  'Clearly, 
therefore,  a  private  banker,  as  owner  of  United  States  securities, 
could,  under  Federal  law,  insist  upon  their  exemption  from  tax- 
ation. Does  it  follow  that,  under  Section  1322,  they  must  be 
eliminated  from  consideration  of  the  assessor,  in  fixing  upon 
the  assessable  value  of  the  shares  of  stock  held  by  the  sharehold- 
ers? Section  1322  answers  this  question  in  the  negative,  in  that 
it  expressly  directs  the  assessor  to  **fix  the  value  of  such  stock" 
by  basing  such  valuation  **upon  the  capital,  surplus,  and  undi- 
vided earnings."  Such  was  the  course  pursued  by  the  assessor 
in  this  case.  Whereas  another  provision  of  this  section  provides 
for  the  elimination  of  real  estate  from  such  basis  of  valuation, 
there  is  no  provision  in  such  section  for  eliminating  ** exempt" 
assets  from  such  basis.  We  are  not  considering  at  this  point 
whether  any  discrimination  is  presented  in  the  operation  of  these 
two  sections.  If  yea,  a  Federal  question  would  be  presented, 
which  we  consider  in  the  next  division  hereof.  We  hold  here 
only  that  Section  1322  is  mandatory  upon  the  assessor,  as  pre- 
senting a  specific  enumeration  as  a  basis  for  the  valuation  of 
stock  for  the  purpose  of  taxation,  and  that  such  enumeration 
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does  not  permit  the  elimination  of  ** exempt  assets"  for  the  pur- 
pose of  such  valuation.  It  follows  that  the  valuation  fixed  by 
the  assessor  was  not  in  violation  of  our  own  statute. 

II.     Turning  now  to  the  Federal  question,  the  point  is  made 
by  petitioner  that,  under  Section  1321,  a  private  banker  could 
claim  exemption  of  his  United  States  securities  from  taxation, 
4.  Taxation:  non-    ^^^  ^^^*  *^®  assesscd  Valuation  of  his  assets 
agahiS^^shlres      would  accordingly  be  reduced  proportionately, 
of  Btock.  whereas  no  such  exemption  is  available  to  a 

shareholder  of  bank  stock,  for  the  purpose  of  fixing  the  taxation  • 
value  of  his  shares;  .that,  therefore,  our  statutes  work  a  dis- 
crimination in  favor  of  the  private  banker,  as  against  the  share- 
holder of  national  bank  stock,  in  violation  of  Section  5219  of  the 
Revised  Statutes  of  the  United  States.  Our  one  concern  in  this 
field  of  discussion  is  to  follow  Federal  authority,  and  we  might 
well  rest  our  holding  upon  the  recent  case  of  Hannan  v.  First 
Nat.  Bank,  269  Fed.  527,  wherein  the  question  now  raised  is  fully 
considered  by  the  United  States  Circuit  Court  of  Appeals  for 
this  circuit. 

Section  1321  creates  no  exemption.  It  merely  recognizes 
such  exemption  as  shall  have  been  created  by  higher  authority. 
Op  that  question,  it  is  not  legislative,  in  an  aflBjrmative  sense.  It 
simply  renders  obedience  to  Federal  sovereignty.  The  private 
banker  claims  his  exemption,  if  at  all,  under  the  Federal  statute, 
and  not  under  our  statute.  If  Section  1321  should  purport  to 
accomplish  uniformity  by  denying  exemption  to  the  private 
banker,  it  would  be  a  vain  effort.  The  exemption  would  still 
remain.  It  cannot  be  said,  therefore,  that  any  discrimination  is 
created  by  the  two  sections  of  our  statute. 

But  it  is  contended,  nevertheless,  that  the  practical  oper- 
ation of  the  law  works  a  discrimination  which  entitles  the  plain- 
tiff to  the  protection  of  Section  5219,  United  States  Revised 

States.     This  contention  rests  upon  the  argu- 
'  porate  assets  and  meut  that  the  taxatiou  of  shares  of  stock  to  the 

shares  of  stock  ,  itt  '       aj  j^*i  -ixfixi 

as  distinct  en-      shareholders  IS  the  practical  equivalent  of  the 

taxation  of  corporate  assets  to  the  corporation ; 
that  two  formal  methods  of  taxation  are  possible ;  and  that  the 
doing  of  one  is  only  an  indirect  method  of  doing  the  other. 
Whichever  method  of  taxation  be  adopted,  the  burden  of  the 
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tax  must  ultimately  fall  upon  the  shareholders.  It  is  to  be  con- 
ceded that  the  two  methods  are  ordinarily  equivalent  in  prac- 
tical ultimate  result.  It  is  to  be  conceded  also  that,  if  a  direct 
tax  were  levied  against  the  corporation  itself  upon  its  assets,  it 
could  not  be  levied  upon  securities  exempt  under  Federal  statute. 
Does  it  follow  that  taxation  may  not  be  levied  against  the  share- 
holder upon  his  shares  of  stock  upon  the  basis  of  market  value, 
regardless  of  the  character  of  the  assets  which  give  such  market 
value?  A  corporation  is,  at  most,  but  an  artificial  entity.  Un- 
der sanction  of  law,  it  may  be  created  or  dissolved  by  the  volun- 
tary action  of  its  shareholders.  It  can  have  no  assets  except 
such  as  are  permitted  by  its  shareholders.  It  is  theirs  to  give 
or  to  take  away.  The  value  of  the  corporate  assets  and  the  value 
of  the  shares  of  stock  are  necessarily  responsive.  One  flows 
into  the  other.  They  are  not  necessarily  equal,  either  in  a  legal 
or  in  a  practical  sense.  Ordinarily,  however,  they  are,  in  a  prac- 
tical sense,  approximately  equal.  The  fact  remains  that  the 
legal  title  to  the  assets  is  in  the  corporation.  The  property  of 
the  shareholders  is  in  the  stock.  Under  the  law,  this  stock  is 
clothed  with  all  the  attributes  of  property,  and  may  be  bought 
and  sold  as  such.  Its  owner  is  subject  to  taxation  thereon. 
There  is  no  limitation  upon  the  power  of  the  state,  both  to  ^:ax 
the  shareholder  upon  his  stock  and  also  to  tax  the  corporation 
upon  its  corporate  assets.  This  double  power  of  taxation  is  not 
always,  perhaps  not  often,  exercised.  It  may  fairly  be  said 
that  the  policy  of  this  state  has  been  not  to  tax  both  the  corpora- 
tion upon  its  assets  and  the  shareholder  upon  his  stock.  Such 
is  the  policy  followed  in  the  taxing  of  corporate  banking.  If 
the  state  were  exercising  herein  its  double  power  of  taxation, 
and  were  to  tax  the  corporation  upon  its  assets,  the  right  of 
exemption  would  be  available  for  the  corporation.  This  fact, 
however,  could  not  avail  the  shareholder  to  claim  the  exemption 
in  the  taxation  of  his  stock.  In  a  legal  sense,  a  share  of  stock  is 
an  item  of  property  separate  and  distinct  from  any  asset  of  the 
corporation,  although  the  extent  of  its  value  may  be  materially 
dependent  upon  such  assets.  The  character  of  this  item  of 
property  and  its  liability  to  taxation  remain  precisely  the  same, 
whatever  the  liability  of  the  corporation  itself  may  be  for  taxes 
upon  its  corporate  assets.    We  use  this  argument  only  to  illus- 


1254  Des  Moines  Nat.  Bk.  v.  Fairweather.     [191  Iowa 

trate  the  separate  identity  of  a  stock  share  as  property.  We 
neither  hold  nor  suggest  that  the  state  has  this  double  power  of 
taxation  as  to  national  hanks,  under  the  permission  of  Section 
5219.  The  holding  in  Bank  of  California  v.  Richardson,  248 
U.  S.  476,  would  indicate  otherwise.  The  power  of  '*one  taxa- 
tion," however,  is  quite  plenary,  under  Section  5219,  and  is 
subject  only  to  the  qualification  that  there  be  no  discrimination 
against  national  banks  in  favor  of  a  corporate  or  individual  com- 
petitor. The  taxation  of  bank  shares  of  stock  to  the  shareholder 
is  not,  in  a  legal  sense,  the  taxation  of  the  corporate  assets.  Such 
tax  is,  therefore,  not  a  tax  upon  exempt  securities  held  by  the 
corporation  as  a  part  of  its  assets.  Such  was  the  holding  of  the 
United  States  Supreme  Court  in  Van  Allen  v.  Assessors,  3  Wall. 
(U.  S.)  573;  and  in  Owensboro  Nat,  Bank  v,  Owensboro,  173  U. 
S.  664.  Such  also  was  the  holding  of  the  Hannan  case,  supra, 
which  we  purported  to  follow  in  the  original  opinion  upon  the 
Federal  question  presented.    We  hold,  therefore: 

(1)  That  our  statute  creates  no  discrimination  against 
national  banks  in  favor  of  any  competitor,  whether  corporate 
or  individual ;  nor  is  it  made  to  appear  that  any  discrimination 
results  from  the  practical  operation  of  the  law  as  applied. 

.  (2)  That  the  shareholder  is  not,  in  a  legal  sense,  the 
owner  of  the  exempt  securities  held  by  the  corporation,  and 
that  he  is  not,  therefore,  entitled  to  claim  exemption  thereunder. 
III.  Petitioner  brings  to  our  attention  a  recent  opinion  of 
the  Supreme  Court  of  the  United  States,  handed  down  July 
15,  1921,  since  the  submission  of  the  petition  herein,  in  the  case 
of  Merchants'  Nat.  Bank  v.  City  of  Richmond,  256  U.  S.  — 
(65  L.  Ed.  717).  It  is  earnestly  urged  upon  us  that  this  opinion 
supports  the  contention  of  the  petitioner,  and  that  it  is  quite 
decisive  thereof.  It  appears  from  the  opinion  in  that  case  that, 
pursuant  to  certain  legislation  by  the  state  and  certain  ordinances 
by  the  city  of  Kichmond,  Indiana,  a  certain  rate  of  taxation  of 
$1.75  per  hundred  dollars  was  imposed  upon  all  bank  corpora- 
tions, state  and  national;  whereas  a  rate  of  only  95  cents  per 
hundred  dollars  was  imposed  upon  moneyed  capital  in  the  hands 
of  individuals  who  were  competitors  with  the  national  banks  in 
the  loan  market.  This  competition  extended  into  millions  of 
dollars,  and  was,  therefore,  relatively  material.     It  was  held 
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that  ^Hhe  ordinance  and  statute  under  which  the  stock  of  plain- 
tiff  in  error  was  assessed,  as  construed  and  applied,  exceeded 
the  limitation  prescribed  by  Section  5219,  Revised  Statutes,  and 
hence  that  the  tax  is  invalid/'  We  are  unable  to  see  wherein 
such  opinion  runs  counter  to  our  present  holding. 

It  is  earnestly  urged  that  the  Hannan  case,  supra,  should  not 
be  deemed  controlling  of  the  case  at  bar.  The  emphasis  of  the 
argument  in  support  of  the  contention  is  that  the  exempt  securi- 
ties involved  in  the  case  at  bar  consisted  of  Federal  Reserve 
stock,  and  of  recent  bond  issues,  none  of  which  were  involved 
in  the  Hannan  case,  and  none  of  which  were  even  in  existence  at 
the  time  the  decision  was  rendered.  The  form  or  character  of 
the  exempt  securities  is  not  material  to  the  decision.  The  ulti- 
mate question  for  solution,  both  in  the  Hannan  case  and  in  this, 
was  and  is  whether,  where  a  bank's  corporate  assets  includes 
United  States  securities,  exempt  from  taxation  under  Federal 
statute,  such  right  of  exemption  attaches  to  the  shares  of  stock 
in  the  hands  of  the  shareholder.  If  yea,  then  the  rule  or  prin- 
ciple applies  to  aU  such  exempt  securities ;  if  nay,  it  can  applv 
to  none.  We  are  confirmed  in  our  conclusion  that  our  former 
opinion  must  be  adhered  to,  and  the  petition  for  rehearing  is, 
accordingly,  overruled. 


Samuel  Hechtman,  Appellant,  v.  Chicago  Great  Western 

RaHiWay  Company,  Appellee. 

SAIIiROADS:     NegUgence— Employee  Alighting  From  Moving  Train. 

1  Testimony  that  a  passenger  train  was  made  up,  inspected,  and 
started  on  its  journey  in  the  ordinary  way,  reveals  no  negligence 
as  to  an  employee  whose  duty  was  to  refill  the  ice  coolers  prior  to 
the  starting  of  the  train  and  without  notice  of  such  starting,  but 
who,  on  the  occasion  in  question,  was  upon  the  train  when  it  started, 
and  was  injured  in  attempting  to  alight. 

NEGUQENOE:     Proximate  Oanse — Speculative  Nature  of  Testimony. 

2  The  negligence  alleged  as  the  basis  for  an  action  must  be  proven 
substantially  as  alleged — not  left  to  a  mere  inference  or  guess. 

Appeal  from  Fayette  District  Court. — ^W.  J.  Springer,  Judge. 
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September  28,  1921. 

Action  at  law  to  recover  damages  for  personal  injury.  There 
was  a  directed  verdict  for  defendant,  and  plaintiff  appeals. — 
Affirmed, 

James  Cooney  and  E.  H,  Estey,  for  appellant. 

E,  R.  O'Brien  and  Carr,  Carr  &  Evan^,  for  appellee. 

Weaver,  J. — Plaintiff  was  an  employee  of  the  defendant 
railway  company  at  Oelwein.  In  such  employment,  he  was  re- 
quired, among  other  things,  to  supply  ice  to  the  water  coolers 

on  passenger  coaches  calling  at  the  Oelwein  sta- 

'  negligence:'  em-     tiou.    On  the  day  in  question,  it  became  his  duty 

from  moving         to  icc  the  coolcr  in  a  car  which  had  arrived  from 

Chicago,  Illinois,  bound  for  Omaha,  Nebraska. 
When  he  was  emptying  the  ice  into  the  cooler,  the  train  started, 
end,  while  it  was  in  motion,  plaintiff  went  to  the  car  platform, 
and  undertook  to  pass  down  the  steps,  and  in  so  doing,  he  fell 
or  was  thrown  to  the  ground,  receiving  personal  injury.  In 
this  action,  he  seeks  to  recover  damages  on  account  of  such  in- 
jury, on  the  theory  that  defendant,  by  its  employees,  was  neg- 
ligent in  failing  to  give  him  any  warning  of  the  starting  of  the 
train,  or  to  allow  him  sufficient  time  to  perform  th«  work  as- 
signed to  him,  before  putting  the  car  in  motion. 

He  also  charges  that  defendant  had  negligently  permitted 
the  existence  of  a  protruding  **nail  or  screw  or  other  obstruc- 
tion" upon  one  of  the  steps  over  which  he  was  leaving  the  car, 
and  that,  while  he  was  making  his  exit,  his  trousers  caught  upon 
such  obstruction,  causing  hira  to  fall,  and  thus  sustain  the  in- 
jury of  which  he  complains. 

Issue  was  taken  upon  these  allegations,  and  tried  to  a  jury. 
At  the  close  of  plaintiff's  testimony,  the  court  sustained  defend- 
ant's motion  for  a  directed  verdict  in  its  favor,  because  of  the 
insufficiency  of  the  evidence  to  sustain  a  recovery  of  damages. 
A  reading  of  the  record  leads  us  to  the  conclusion  that  there  was 
no  error  in  the  ruling  complained  of. 

The  only  witness  testifying  of  the  accident  and  the  attend- 
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ing  circumstances  is  the  plaintiff  himself,  and,  for  the  purposes 
of  this  appeal,  we  may  concede  the  entire  truthfulness  of  his 
story.  He  says,  in  substance,  that,  after  the  arrival  of  the 
Chicago  train,  more  or  less  switching  was  done,  some  of  the 
cars  being  attached  to  trains  there  being  made  up  for  the  several 
branches  of  the  railway  radiating  from  Oelwein.  At  some  time 
during  the  wait  at  this  station,  plaintiff,  in  pursuit  of  his  em- 
ployment, took  a  pail  of  ice  into  the  Omaha  car,  and  emptied 
it  into  the  cooler.  While  so  engaged,  he  noticed  that  the  car 
was  in  motion,  but  says  he  did  not  know  it  was  pulling  out,  but 
felt  sure  it  was  not,  believing  that  it  was  a  mere  switching 
movement.    He  says: 

**I  went  out  on  the  platform,  and  started  tb  get  off.  •  *  • 
When  I  got  on  the  platform,  the  train  had  gone  about  a  couple 
hundred  yards.  Was  going  about  10  to  12  miles  an  hour.  I 
had  on  my  left  arm  the  empty  pail.  Took  hold  of  the  grab  iron 
with  my  left  hand.  Went  down  the  steps.  There  were  three 
steps.  Tried  to  get  off,  but  something  caught  on  my  left  foot 
by  the  pants.  Something  caught  me,  and  I  didn't  notice.  When 
I  got  down  on  the  lower  step,  and  before  I  tried  to  get  off,  I  was 
standing  with  both  feet  on  the  lower  step.  Then  I  swung,  hang- 
ing down,  holding  the  grab  handle.  I  took  my  right  foot  off 
that  lower  step,  and  my  left  foot  still  on  the  lower  step.  •  *  • 
Then  I  tried  to  reach  the  ground  with  my  right  foot  and  take  off 
the  other,  and  I  would  be  down.  When  I  started  to  put  my  right 
foot  down,  and  take  my  left  foot  off  the  step,  it  throwed  me  down. 
The  lower  step  was  made  of  wood,  covered  by  a  piece  of  rubber 
matting  fastened  with  screws  or  nails.  Don't  know  what  threw 
me  down.  Something  caught  on  my  pants,  and  I  could  not  get 
my  foot  off  the  platform  to  get  down,  and  that  is  what  held  me.'' 

On  cross-examination,  he  says: 

**When  I  went  back  with  the  ice,  the  train  was  made  up, 
but  I  didn't  notice.  I  figured  on  another  coupling,  and  didn't 
notice  it  was  made  up.  It  was  made  up,  but  I  expected  them 
to  make  another  move — another  coupling.  •  •  *  While  I  was 
doing  that  [filling  the  cooler],  I  felt  the  train  start.  I  kept 
on  filling  the  cooler,  and  the  train  was  moving  at  that  time. 
After  I  got  that  done,  went  back  to  where  the  porter  was,  to 
see  if  he  didn't  want  some  ice.    The  train  was  moving  all  that 
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time.  Don't  remember  whether  he  wanted  any  ice.  After  the 
train  started,  it  was  only  about  two  minutes  till  I  decided  to 
get  off.  •  *  •  I  did  not  know  whether  the  inspector  was  through 
with  his  work,  or  whether  the  conductor  had  signaled  *all  right,' 
for  the  train  to  start.  After  I  got  on  the  train,  and  found  it  was 
in  motion,  I  was  still  waiting  for  another  stop." 

Plaintiff  explains  that  he  was  misled  into  believing  the 
train  had  not  started  from  the  station,  because  the  order  in 
which  the  several  cars  were  attached  or  coupled  together  was 
not  such  as  was  usually  observed  by  the  defendant  in  making  up 
that  train,  and  because  it  is  ** usual"  for  the  car  inspector,  when 
a  train  is  ready  to  start,  to  pull  a  cord,  that  **  gives  lots  of  noise 
over  all  the  tfain."  That  signal,  he  says,  means  that  the  in- 
spector notifies  the  engineer  that  the  air-hose  is  all  connected 
and  in  good  order.  This  signal  is  answered  by  the  engineer, 
with  the  air,  making  a  blowing  noise ;  the  conductor  **  gives  some 
kind  of  a  sign  with  his  hand;  and  the  train  starts."  He  says 
that  the  air  test  and  signal  to  the  engineer  are  given  after  the 
train  has  been  fully  made  up,  and  adds : 

'*When  I  went  back  with  that  pail  of  ice,  I  didn't  know — 
I  didn't  know  whether  the  air  had  been  tested,  or  whether  the 
inspector  had  signaled  all  right  for  the  train  to  start." 

Without  further  quotation  from  the  record,  it  appears  to 
us  very  clear  that  plaintiff's  allegations  of  negligence  on  the 
part  of  defendant  are  without  any  substantial  support.  There  is 
no  showing  whatever  of  any  rule  or  custom  of  the  defendant  at 
this  station,  entitling  plaintiff  to  warning  before  allowing  its 
train  to  start.  It  was  a  regular  train,  accustomed  to  stop  at 
Oelwein  but  a  few  minutes  after  its  arrival  from  Chicago.  The 
nature  of  the  service  being  performed  by  plaintiff  was  not 
such  as  exposed  him  to  peculiar  danger,  against  which  it  can 
fairly  be  found  that  he  was  entitled  to  other  notice  or  warning 
than  such  as  was  afforded  him  in  the  conduct  of  defendant's  em- 
ployees in  coupling  up  the  cars,  and  in  the  familiar  preparation 
of  the  train  for  its  journey.  Even  if  we  were  to  assume  that 
plaintiff  could  rightfully  place  some  degree  of  reliance  upon 
the  inspector's  signal  to  the  engineer,  or  upon  the  engineer's 
response  thereto,  or  upon  the  conductor's  call,  there  is  no  evi- 
dence that  all  these  were  not  given  in  the  usual  manner.     In- 
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deed,  plaintiff's  story  fairly  indicates  that  these  preliminaries 
were,  or  might  have  been,  attended  to  before  he  entered  the  car. 
He  admits  that  he  did  not  enter  the  car  with  his  ice  until  after 
the  train  had  been  fully  made  up,  and  he  did  not  know  and 
could  not  say  but  that  the  signals  between  inspector  and  engin- 
eer had  already  been  given;  and  his  only  explanation  of  his 
heedlessness  is,  not  that  he  was  depending  upon  a  signal,  but 
that  he  in  some  way  took  it  for  granted  that  there  would  be  an- 
other stop,  and  another  coupling  made.  Under  such  circum- 
stances, it  must  be  said  that  there  is  no  evidence  of  any  neglect 
of  duty  by  defendant  in  failing  to  give  warning  of  the  moving 
of  the  train. 

On  the  charge  of  negligence  with  respect  to  the  condition 
of  the  step  or  steps  from  the  car  platform,  the  failure  of  evidence 
is  equally  apparent.  Plaintiff  was  not  a  passenger,  and  the 
2.  negligenok:  ^^^  ^^^^  doctrinc,  which  might,  under  some  cir- 
?pecuutwe*n™'  cumstauccs,  be  invoked  in  favor  of  a  passenger, 
ture  of  testimony,  h^s  uo  application  here.  The  allegation  that 
there  was  a  protruding  ''nail  or  screw  or  other  obstruction''  in 
the  step  finds  no  substantial  support  in  plaintiff's  testimony. 
Neither  he  nor  any  other  witness  appears  to  have  examined  the 
step,  either  before  or  after  the  accident.  He  admits  that  he 
does  not  know  what  the  leg  of  his  trousers  caught  upon,  when 
he  undertook  to  drop  from  the  step  to  the  ground,  but  says  it 
was  ** something,"  the  character  of  which  he  does  not  and  can- 
not describe.  This  is  entirely  too  vague  and  indefinite  to  justify 
the  conclusion  that  the  unknown  and  undefined  cause  of  his 
misfortune  was  the  failure  of  the  defendant  to  exercise  rea- 
sonable care  for  his  safety. 

The  court  did  not  err  in  directing  a  verdict  for  the  defend- 
ant.— Affirmed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


Sanitary  Can  Company,  Appellee,  v.  National  Pickle  &  Can- 
ning Company,  Appellant 

PAYMENT:    Payment  of  Draft  With  Worthless  Check.    A  draft  which, 
on  its  face,  requires  payment  to  be  made  in  cash  or  its  equivalent 
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only,  and  likewise  limits  the  authority  of  the  collecting  bank  to  col- 
lecting and  remitting  to  the  drawer,  is  not  paid  by  the  act  of  the 
collecting  bank  in  receiving  the  check  of  the  drawee  on  the  collect- 
ing bank  for  the  full  amount  of  the  draft,  and  surrendering  the 
latter,  when  such  check,  without  any  fault  on  the  part  of  the 
maker,  turns  out  to  he  worthless. 

Appeal  from  Lee  District  Court. — John  E.  Craig,  Judge. 

September  28,  1921. 

Action  brought  at  law  to  recover  a  money  judgment  for 
$844.92  and  interest  on  account  for  a  car  of  cans.  Defendant 
pleaded  payment.  The  case  was  transferred  to  equity.  The 
court  found  that  there  was  due  plaintiff  from  defendant  $1,137.92, 
but  that  there  should  be  credited  thereon,  as  conceded  and 
offered  by  plaintiff,  the  net  sum  of  $502.73,  which  last-named 
amount  was  the  dividend  from  proceedings  in  bankruptcy  of 
D.  H.  Sage,  or  his  estate,  doing  business  as  Sage  Banking  Com- 
pany. This  left  a  balance  of  $634.48,  for  which  judgment  was 
rendered.    The  defendant  appeals. — Affirmed. 

W,  B.  Collins,  for  appellant. 

Ilollingsworth  &  Blood  and  L.  J.  Montgomery,  for  appellee. 

Preston,  J. — The  plaintiff,  a  manufacturer  of  cans  in  the 
east,  shipped  to  the  defendant  a  carload  of  cans  at  the  agreed 
price  of  $844.92,  and  drew  a  sight  draft  on  defendant  dated 
October  1,  1914,  for  the  amount  thereof,  with  bill  of  lading  at- 
tached, through  the  National  Newark  Banking  Company,  of 
Newark,  New^  Jersey.  The  draft  was  payable  to  said  bank,  signed 
by  plaintiff,  and  addressed  to  National  Pickle  &  Canning  Com- 
pany, St.  Louis,  Missouri.  Upon  the  face  of  the  draft,  in  red 
ink,  was  printed  the  notation : 

**This  draft  must  be  paid  in  cash  or  its  equivalent,  the  bank 
named  as  payee  acting  only  as  agent  to  collect  and  remit  to  the 
drawer. ' ' 

It  also  recites : 
**Bill  of  sale  attached,  deliverable  only  on  payment  hereof.*' 

It  is  indorsed: 
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**Pay  to  the  order  of  any  bank  for  collection  for  account 
of  National  Newark  Banking  Co.,  Newark,  N.  J." 

The  transaction  was  treated  as  if  the  draft  had  passed 
through  the  Newark  bank,  although,  by  agreement  between^ 
plaintiff  and  that  bank,  plaintiff  sent  out  such  drafts  itself  for 
collection,  and  accordingly  the  draft  in  question  was  forwarded 
for  collection  to  the  Sage  Banking  Company,  at  Alexandria, 

■ 

Missouri,  at  which  point  defendant  had  a  factory.  The  defend- 
ant treats  that  transaction  as  having  been  done  by  the  Newark 
bank.  The  Sage  Banking  Company  received  the  draft,  and 
called  up  defendant  company's  manager,  who  came  down  on 
the  evening  of  October  13,  1914,  between  7  and  8  o'clock,  to 
pay  the  draft  and  take  up  the  bill  of  lading  attached,  and  gave 
defendant 's«check  on  said  Sage  Banking  Company  for  the  full 
amount.  Defendant,  as  drawee  of  the  draft,  had  to  its  credit  on 
the  books  of  the  Sage  Banking  Company  about  $1,100;  yet,  at 
the  time  the  check  was  given,  the  bank  was  insolvent,  and  had 
no  funds  on  hand  suflBcient  to  pay  the  draft.  The  Sage  Banking 
Company  did  not  advise  defendant's  manager  that  his  check  was 
worthless,  or  that  the  bank  was  in  a  failing  condition.  Upon 
drawing  defendant's  cheek,  as  before  stated,  and  with  such 
worthless  check,  he  took  up  the  draft,  received  the  bill  of  lading 
from  the  bank,  and  defendant  afterwards  procured  and  used  the 
cans  covered  by  the  bill  of  lading.  The  check  was  marked  across 
the  face,  **Paid.  Sage  Banking  Co."  But  it  appears  that  the 
bank  clerk  who  received  the  check  did  nothing  further  with  it, 
and  did  not  charge  it  to  the  account  of  the  defendant  on  the 
books  of  the  bank.  There  was  at  no  time  after  the  check  was 
received  suflBcient  money  in  the  bank  to  pay  it;  and  the  next 
day,  between  1  and  2  o'clock,  the  bank  closed  its  doors,  and 
thereafter  passed  into  bankruptcy.  Later,  when  the  facts  were 
made  known  to  the  Newark  bank,  it,  for  the  purpose  of  protect- 
ing both  plaintiff  and  defendant  and  all  parties  in  interest,  filed 
a  claim  in  bankruptcy  for  the  amount  of  the  check,  said  claim 
setting  out  the  facts  and  the  existence  of  a  dispute  as  to  whether 
the  draft  was  paid  by  the  check,  and  as  to  whether  the  bankrupt 
had  exceeded  his  authority  as  a  collecting  agent,  and  expressly 
stating  that  the  claim  was  filed  without  prejudice  to  any  action 
against  the  defendant,  either  by  the  Newark  bank  or  by  plain- 
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tiflf.  The  claim  in  bankruptcy  was  allowed,  and  dividends  paid 
to  the  Newark  bank,  and  held  by  them  for  the  plaintiff  and  the 
defendant  herein,  and  for  their  protection,  and  after  defendant 
had  been  requested  to  prove  up  for  the  entire  amount  of  the 
account,  and  their  refusal  so  to  do.  The  net  amount  of  the 
dividends,  after  deducting  some  $80  or  $90  for  expenses  of  filing 
and  collecting,  was  credited  on  the  claim  sued  on  herein,  as 
before  stated.  During  the  pendency  of  the  bankruptcy  pro- 
ceedings, defendant  claiming  that  the  draft  covering  the  pur- 
chase of  the  cans,  as  well  as  the  account  for  the  cans,  was  fully 
paid  by  the  check  transaction,  this  suit  was  instituted,. claiming 
that  defendant  owed  plaintiff  for  the  cans,  and  upon  the  account 
and  the  draft  drawn  therefor.  As  said,  defendant  answered, 
claiming  that  the  draft  had  been  paid  by  the  giving  of  the  check. 
The  trial  court  found  for  plaintiff,  and  in  addition  directed 
plaintiff  to  assign  or  cause  to  be  assigned  to  the  defendant  the 
balance  of  said  claim  in  bankruptcy,  or  to  cause  to  be  paid  to 
the  defendant  all  dividends  that  might  thereafter  be  paid  on 
the  claim,  such  assignment  to  be  made  on  the  demand  of  the 
defendant ;  and  so  on.  The  clerk  of  the  Sa^e  Banking  Company 
who  transacted  the  business  in  question  for  the  Sage  Banking 
Company  knew  the  financial  condition  of  his  bank,  and  that  it 
was  insolvent;  but,  as  said,  did  not  advise  defendant's  superin- 
tendent of  that  fact. 

Appellant's  contention,  as  we  gather  from  the  errors  as- 
signed and  brief  points,  is  that  plaintiff  and  the  Newark  bank 
selected  the  Sage  Banking  Company,  at  Alexandria,  as  agent  to 
collect  the  draft,  with  bill  of  lading  attached,  rather  than  an 
agent  at  St.  Louis,  Missouri,  and  selected  the  Sage  Banking 
Company  as  its  agent  to  present  and  receive  payment  of  the 
draft,  thereby  justifying  defendant  in  acting  as  it  did  in  payment 
of  the  draft  by  the  check.  But  the  draft  was  to  be  paid  in  cash 
or  its  equivalent,  whether  it  was  sent  to  one  bank  or  another. 
That  is  the  question  in  the  case, — ^whether,  under  the  circum- 
stances, the  check  transaction  was  a  payment. 

1.  Appellant's  argument  and  reply,  and  the  two  so-called 
additional  arguments,  all  four  of  them,  refer  to  two  Iowa  cases, 
British  &  Am,  Mtg.  Co,  v.  Tibials,  63  Iowa  468,  473,  and  Orif- 
fin  V.  Erskine,  131   Iowa  444.     While  other  cases  are  cited, 
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appellant  seems  to  rely  more  especially  upon  these  two.  The 
appellee  also  relies  upon  the  Oriffvn  case  and  others.  Appellee 
seeks  to  distinguish  the  British  &  Am.  Mtg,  Co.  case  from  the 
instant  case  in  this :  That  in  that  case  there  were  no  instructions 
expressly  requiring  a  cash  payment,  but,  on  the  contrary,  pay- 
ment by  draft  was  suggested ;  and  that,  under  the  facts,  it  was 
shown  that  they  did  not  expect  that  the  maker  should  collect  the 
cash  and  present  it  at  the  counter  of  the  bank  for  payment.  They 
point  out  that,  in  the  instant  case,  the  Sage  Banking  Company, 
by  the  plain  indorsement  on  the  face  of  the  draft,  was  expressly 
required  to  receive  nothing  but  cash.  That  case  was  distinguished 
in  Griffith  v.  Merchants  Life  Assn.,  141  Iowa  414,  417.  It  is 
no  doubt  true  that  the  giving  of  the  check  by  defendant  to  the 
Sage  Banking  Company  was  a  conditional  payment.  But  it  was 
only  a  conditional  payment.  We  said,  in  BeUevue  Bamk  v.  Se- 
curity  Nat.  Bank,  168  Iowa  707,  that  the  general  rule  is  that, 
when  the  holder  of  a  check  presents  it  at  the  counter  of  the  bank 
upon  which  it  is  drawn,  and  receives  payment  therefor,  the 
transaction  is  closed.  It  was  also  said  in  that  case  that  the  bank, 
as  the  collecting  agent,  was  within  its  duty  in  accepting  from  the 
maker  of  the  note  a  check,  if  it  had  reason  to  believe  the  same 
to  be  good ;  but  that  the  acceptance  of  such  check  operated  pre- 
sumptively only  as  a  conditional  payment  of  the  note ;  and  that,  ' 
upon  the  dishonor  of  the  check,  the  condition  failed,  and  the 
holder  of  the  note  was  entitled  to  maintain  his  original  cause 
of  action.  We  said  further  in  that  case  that  whatever  differ- 
ence there  may  be  in  the  authorities  on  these  propositions,  they 
are  sustained  by  a  great  weight  of  authority,  and  we  are  com-, 
mitted  to  them  (citing  the  Oriffin  case  and  Dille  v.  White,  132 
Iowa  327)  -  The  opinion  quotes  from  the  Oriffin  case  to  the  effect 
that  checks,  drafts,  and  so  on  are  extensively  used  in  commercial 
transactions,  and  that,  in  authorizing  an  agent  to  make  collec- 
tions, it  may  be  assumed,  in  the  absence  of  instructions  to  the 
contrary,  that  the  authority  is  to  be  executed  in  the  manner 
usual  and  customary  in  the  commercial  world;  that,  while  the 
agent  may  not  accept  anything  but  the  actual  cash  in  satisfaction 
of  the  claim,  he  may  receive  a  check  or  draft,  negotiable  and 
payable  on  demand,  which  he  has  good  reason  to  believe  will  be 
honored  on  presentation,  as  a  ready  and  more  convenient  means 
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of  obtaining  the  money  in  conditional  satisfaction  of  the  debt; 
and  that,  if  the  instrument  is  honored  by  the  drawee,  payment 
relates  back.  The  opinion  also  discusses  the  question  of  condi- 
tional credit  obtained  upon  the  books  of  the  bank  as  a  condi- 
tional credit,  and  says  that  it  is  subject  to  the  honor  of  the 
checks. 

In  the  instant  case,  however,  there  were  specific  instructions 
that  the  draft  drawn  by  plaintiff  upon  the  defendant  should 
be  paid  in  cash  only,  or  its  equivalent.  Though  it  appears  that 
the  defendant  had  an  amount  on  deposit  with  the  Sage  Banking 
Company  larger  than  the  draft,  still  the  bank,  was,  at  that  time, 
insolvent,  and  this  fact  was  known  to  the  Sage  Bank  and  to  the 
party  who  took  defendant's  check;  so  that  the  bank  knowingly 
took  a  worthless  check  and  sought  thereby,  as  the  agent  of  plain- 
tiff, or  of  the  bank  through  which  plaintiff  made  the  draft,  to  pay 
the  draft,  although  authorized  to  accept  only  cash  or  its  equiva- 
lent. The  Sage  Banking  Company  might  as  well  have  taken 
a  carload  of  broken  grindstones.  Under  the  authorities  before 
cited,  the  acceptance  of  the  check  would,  at  most,  be  a  condi- 
tional payment.  It  appears,  as  before  stated,  that  the  cheek 
was  not  charged  to  the  account  of  the  defendant  by  the  Sage 
Banking  Company  or  its  employees.  There  was,  then,  no  con- 
ditional credit  on  the  books  of  the  bank.  We  do  not  understand 
either  party  to  claim  anything  in  that  regard,  although  appel- 
lant cites  authority  to  the  proposition  that  the  giving  of  the 
check  by  the  defendant  was  an  appropriation  of  the  funds  in  its 
hands  to  the  payment  of  the  draft.  But  there  were  no  funds  to 
be  appropriated.  There  was  a  paper  balance  in  favor  of  de- 
fendant on  the  bank's  books,  but  the  bank  was  insolvent.  We 
understand  appellee  to  concede  that  the  bank  was,  in  a  sense, 
plaintiff's  agent, — that  is,  for  the  purpose  of  collecting  the  money 
on  the  draft.  The  draft  on  its  face  so  provides.  But  they 
contend,  and  cite  authority  for  the  contention,  that  by  accepting 
a  worthless  check  the  bank  exceeded  its  authority,  and  that,  in 
regard  to  such  excess  of  authority,  the  Sage  Banking  Company 
was  the  agent  of  the  defendant;  and  further,  that,  in  so  doing, 
it  was  a  matter  between  the  defendant  and  the  Sage  Banking 
Company,  which  does  not  affect  the  rights  of  the  plaintiff,  as 
drawer   of  the  draft,   against  the   defendant.     Appellee   cites 
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Dille  V.  White,  132  Iowa  327,  347,  to  the  proposition  that  the 
loss  incident  to  the  bank's  insolvency  had  already  been  suffered 
by  defendant  as  a  depositor,  and  that  it  cannot  shift  this  loss  to 
the  plaintiff  by  checking  it  over  in  payment  of  the  draft,  and  thus 
recoup  its  loss  by  receiving  the  goods  and  keeping  them.  Other 
cases  are  cited  by  appellee  to  the  effect  that  the  insolvency  of  an 
agent  revokes  the  agency,  and  that  the  acceptance  of  a  draft  for 
collection  by  an  insolvent  bank  is  a  fraud.  We  shall  not  take 
the  time  or  space  to  discuss  these  latter  propositions.  On  the 
main  proposition,  already  discussed,  we  think  there  was  no  final 
or  absolute  payment  of  the  draft  in  question  by  the  check  given 
by  the  defendant  to  the  Sage  Banking  Company.  In  addition 
to  the  cases  already  cited,  and  as  having  a  bearing,  see  2  Michey 
on  Banks  and  Banking,  1395,  1397,  and  1482;  McFarland  v, 
Howell,  162  Iowa  110,  116 ;  2  BoUes  on  Banking  600 ;  Gray  Bras, 
V.  Otto,  178  Iowa  854 ;  Morris  v.  Eufaula  Nat.  Bank,  106  Ala. 
383  (18  So.  11). 

Without  further  discussion,  we  are  of  opinion  that  the  trial 
court  rightly  decided  the  case,  and  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 


Eva  Campbell,  Appellee,  v.  M.  G.  Haqerty,  Appellant. 

VENDOR  AND  PUBOHASEB:  Bight  of  Vendor— Long-continued  Pos- 
session by  Vendee.  A  vondec  may  not  take  and  indefinitely  retain 
possession  of  the  premises  and  refuse  to  pay  the  purchase  price  on 
the  ground  that  the  contract  abstract  of  title  is  faulty.  In  such 
case,  vendee  must  pay  the  price  and  recoup  under  his  warranty,  in 
case  of  a  breach  thereof. 

Appeal  from  Chithrie  District  Court. — J.  H.  Applegate,  Judge. 

September  30,  1921. 

Action  at  law  to  recover  $2,250,  the  balance  of  the  purchase 
price  on  real  estate  sold  by  plaintiff  to  defendant. '  Trial  to  the 
court  without  a  jury.  Judgment  for  plaintiff  for  the  amount 
claimed,  and  that  the  warranty  deed  and  abstract  deposited  with 

Vol..  191  lA.— 80 
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the  clerk  should  be  delivered  to  the  defendant.    The  defendant 
appeals. — Affirmed. 

Allen  r.  Percy  and  W.  D,  Milli<)an,  for  appellant. 
Carl  Knox,  for  appellee. 

Preston,  J. — The  parties  entered  into  a  written  contract, 
February  6,  1920,  for  two  lots  in  the  town  of  Stuart.  By  the 
contract,  defendant  was  to  have  possession  of  the  property, 
March  1,  1920.  He  did  take  possession  thereof  three  or  four 
days  thereafter,  and  testifies  that  he  makes  no  complaint  that  he 
was  not  given  possession  on  the  first  day  of  March.  The  con- 
tract price  was  $2,750,  $500  of  which  was  paid  upon  the  execu- 
tion of  the  contract.  The  balance  was  to  be  paid  **when  war- 
ranty deed  and  abstract  is  furnished  showing  good  clear  title 
and  possession  is  given,"  etc. 

The  finding  of  the  trial  court  upon  points  where  there  is  a 
dispute  in  the  evidence  is  conclusive-  The  evidence  and  circum- 
stances shown  justified  the  finding  of  the  trial  court  that  the 
deed  was  tendered  by  plaintiff  in  time.  Plaintiff  also  furnished 
an  abstract  within  the  time  required,  which  she  claims  was 
such  an  abstract  as  required  by  the  contract.  Defendant  raised 
numerous  objections  thereto,  and  his  contention  is  that  plaintiff 
did  not  comply  with  the  contract  in  this  respect.  This  is  the 
principal  point  relied  upon  by  appellant:  in  fact,  his  counsel 
stated  in  oral  argument  that  he  would  stand  or  fall  upon  this 
proposition. 

Appellee  contends,  and  the  trial  court  found,  that  the  ab- 
stract did  comply  with  the  contract.  Appellee  further  contends 
that  defendant,  having  taken  possession  of  the  property  under 
the  contract,  and  having  retained  possession  thereof,  has  accepted 
the  title  which  plaintiff  has;  and  that  he  may  not  indefinitely 
hold  possession  of  the  property  and  refuse  to  pay  the  balance 
of  the  purchase  price.  We  think  the  ease  turns  on  the  last  propo- 
sition, and  we  shall  not,  therefore,  go  into  details  as  to  appel- 
lant's objections  to  the  abstract. 

When  the  controversy  over  the  abstract  arose,  and  soon  after 
March  1st,  and  before  this  suit  was  brought,  plaintiff  in  writing 
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stated  to  defendant  that  she  had  been  and  was  then  ready  to 
settle  the  matter  according  to  the  contract;  that  she  demanded 
payment  of  the  balance ;  and  that,  if  it  were  not  paid,  suit  would 
be  brought.  In  the  same  paper  she  offered  to  return  the  $500 
paid,  and  to  permit  defendant  to  cancel  the  contract  and  sur- 
render possession  of  the  property  to  her.  This  offer  was  not 
accepted  by  defendant,  and  he  still  retains  possession,  and  re- 
fuses to  pay  the  balance  of  the  purchase  price.  Appellant  states 
in  argument  that  to  cancel  the  contract  would  please  plaintiff 
too  well,  and  that  he  wants  the  property. 

1.  As  said,  we  shall  not  take  up  separately  or  go  into 
details  as  to  the  different  objections.  Some  of  them  have  been 
met,  others  have  been  cured  by  curative  acts  of  the  legislature, 
other  defects  are  nearly  40  years  old,  and  so  on.  Some  of  the 
objections  may  not  be  wholly  technical ;  but  the  trial  court  held 
that,  taking  into  consideration  the  circumstances  before  men- 
tioned, and  proper  presumptions  and  inferences,  there  was  a 
compliance  with  the  contract  as  to  the  abstract.  In  this  we 
concur.  Some  of  the  objections  are  technical  and  without  merit. 
But  in  any  event,  under  the  record,  defendant  may  not  com- 
plain, because  of  his  attitude  in  regard  to  possession  of  the 
property. 

2.  AppeUee  argues  that,  if  defendant  is  permitted  to  retain 
possession  indefinitely,  without  paying  the  balance  of  the  pur- 
chase price,  he  still  has  the  balance  of  the  purchase  money, 
$2,250,  which,  at  6  per  cent  interest,  would  earn  $135  a  year, 
and,  in  addition,  has  the  use  of  the  property,  the  rentai  of 
which,  with  the  interest,  would  make  defendant  a  double  in- 
come, upon  the  payment  of  only  $500;  and  further,  that,  by 
taking  and  holding  possession,  he  thereby  accepts  such  title 
as  plaintiff  has;  and  that  his  remedy  is  upon  the  warranty,  if 
hereafter  he  is  damaged  by  a  breach  thereof.  It  may  be  that 
none  of  the  parties  who,  appellant  alleges,  have  an  interest  in 
the  property  or  lien  thereon  will  ever  make  a  claim,  and  in 
that  case  defendant  would  suffer  no  injury.  Anderson  v,  Kyle, 
126  Iowa  666.  In  Hounchin  v.  Salyards,  155  Iowa  608,  615,  we 
said,  in  effect,  that,  under  circumstances  such  as  are  shown  in 
this  case,  defendant  may  not  take  and  retain  possession,  and 
refuse  to  pay  the  purchase  price;  and  that  defendant's  remedy, 
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if  plaintiff's  title  fails,  or  if  he  is  unable  to  make  conveyance  as 
stipulated,  is  to  rescind  the  contract,  or  offer  to,  and  restore  the 
possession ;  that,  if  he  does  not  do  so,  but  retains  possession,  he 
may  do  so  only  upon  condition  that  he  pays  the  purchase  money ; 
that  it  is  considered  that  he  is  willing  to  receive  such  title  as 
the  vendor  is  able  to  give,  and  is  content  with  the  personal  re- 
sponsibility of  the  vendor  upon  the  covenants,  in  case  the  title 
actually  fails  and  the  vendee  is  afterwards  dispossessed. 

Other  cases  are  cited  and  other  propositions  suggested  in 
argument,  but  it  seems  to  us  that  the  proposition  just  stated  is 
determinative  of  the  case.    The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


J.  W.  Davis,  Appellant,  v.  Frank  W.  Walker  et  al.,  Appellees. 

FRAUD:     Scienter  as  Necessary  Element.    One  who  seeks  damages  for 

1  fraud  which  induced  a  contract  must  establish  scienter  or  its  equiv- 
alent. He  so  shows  when  he  establishes  that  he  was  the  victim  of  a 
material,  false  statement  of  fact,  which  plaintiff  knew  was  false; 
because  the  law  thereupon  creates  a  presumption  of  fraudulent  pur- 
poB.e. 

FBAUD:     Statements  of  Value.     A  positive  representation  of  value, 

2  made  for  the  purpose  of  inducing  a  contract,  is  a  material  statement 
of  fact,  and  if  knowingly  false,  constitutes  actionable  fraud. 

FRAUD:    Negligence  In  Believing  Falsehood.    One  who  has  deliberately 

3  and  intentionally  deceived  another,  with  fraudulent  intent,  may  not 
assert  that  the  victim  was  too  credulous.  , 

FBAUD:    Estoppel  to  Question  Measure  of  Damages.    One  who  has,  by 

4  false  representations,  induced  the  purchase  of  a  farm  may  not  com- 
plain that  the  defrauded  party  claims  as  damages  the  difference 
between  the  actual  value  of  the  farm  and  what  he  paid  therefor, 
instead  of  the  difference  between  the  actual  value  of  the  farm  and 
the  value  which  it  would  have  had,  had^t  been  as  represented, — 
it  appearing  that  the  latter  measure  would  have  exceeded  the 
former. 

Appeal  from  Jasper  District  Court. — ^D.  W.  Hamilton,  Judge. 

July  14,  1921. 
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SUPPIiEMENTAL  OPINION  ON   REHEARING   SEPTEMBER  30,    1921. 

Suit  to  foreclose  a  mortgage.  Defendant  pleaded  a  counter- 
claim for  damages,  based  on  false  representations  claimed  to  have 
been  made  by  plaintiff  in  the  exchange  of  lands,  the  land  re- 
ceived by  defendant  in  the  exchange  being  the  land  on  which 
the  mortgage  sought  to  be  foreclosed  was  given.  A  balance  after 
canceling  the  mortgage  was  allowed  on  counterclaim,  and  judg- 
ment entered  accordingly.  Plaintiff  appeals. — Modified  and 
affirmed. 

Prestan  &  Dillinger  and  E.  M,  S.  McLaughlin,  for  appellant. 

W.  R.  Cooper,  E.  J.  Salmon,  and  McCoy  &  McCoy,  for  ap- 
pellees. 

Arthur,  J. — On  November  23,  1917,  J.  W.  Davis,  plaintiff, 
appellant,  and  Frank  W.  Walker,  defendant,  appellee,  entered 
into  a  written  contract  for  the  exchange  of  farms,  whereby  the 

plaintiff  agreed  to  and  afterwards  did  convey 
*  a^^necessMy         to  the  defendant  281  acres  of  land,  situated  in 
e  emen  .  Jaspcr  County,  Iowa,  the  defendant  assuming  a 

mortgage  for  $7,500  resting  on  the  land,  and  executing  a  second 
mortgage  on  the  land  to  Davis  for  $21,500.  The  defendant 
agreed  to  and  did  afterwards  convey  to  Davis  320  acres  of  land 
situated  in  Wilkin  County,  Minnesota,  Davis  assuming  the  mort- 
gage of  $7,500  existing  on  the  land.  Defendant  defaulted  in 
the  payment  of  interest  installments  payable  on  September  1, 
1918;  and,  on  January  24,  1919,  plaintiff  instituted  this  action 
against  defendant  upon  the  notes,  and  for  foreclosure  of  the 
$21,500  mortgage. 

Defendant  answered,  admitting  the  execution  of  the  notes 
and  mortgage,  and  pleaded  counterclaim,  praying  that  the  notes 
and  mortgage  sued  on  be  canceled,  and  demanding  damages 
against  the  plaintiff  for  false  representations.  The  matters  of 
fraud  claimed  by  defendant  are,  in  substance : 

(1)  That  the  plaintiff  fraudulently  and  falsely  represented 
to  the  defendant  that  he  personally  knew  the  cash  value  of  the 
Jasper  County  farm  in  controversy,  and  that  it  was  actually 
worth,  on  November  23,  1917,  $175  per  acre. 
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(2)  That  said  land  was  not  subject  to  overflow. 

(3)  That  said  land  had  been  subject  to  overflow  but  once 
in  the  previous  six  years,  but  that  this  did  not  prevent  the  pro- 
ducing of  good  crops  thereon  for  that  season. 

(4)  That  the  plaintiff  had  raised  crops  on  said  land  of 
full  and  average  yield  during  each  of  said  six  years. 

(5)  That  a  drainage  district  had  legally  been  established 
which  included  said  farm,  and  that  such  improvement  would  be 
completed  within  the  near  future. 

To  entitle  defendant  to  recover,  it  was  incumbent  upon  him 
to  establish  that  one  or  more  of  the  representations  were  made 
by  plaintiff,  as  alleged;  that  such  representations  were  false; 
that  plaintiff  knew  that  such  representations  were  false  when  he 
made  them,  or  that  he  made  said  representations,  assuming  and 
asserting  that  he  had  personal  knowledge  thereof;  that  they 
were  made  for  the  purpose  of  inducing  the  defendant  to  make 
the  trade;  that  the  defendant  relied  upon  the  representations, 
and  was  thereby  induced  to  make  the  exchange  of  properties. 

The  court  made  findings  of  fact,  finding  that  the  plaintiff, 
J.  W.  Davis,  made  false  representations  as  to  the  value  of  the 
Jasper  County  land  on  November  23,  1917,  and  as  to  the  quality 
of  the  land,  its  productiveness,  and  the  amount  capable  of  cul- 
tivation, substantially  as  pleaded  by  defendant  in  his  answer 
and  counterclaim  and  claimed  by  him  in  his  evidence ;  that  the 
statements  or  representations  were  not  made  by  the  plaintiff  as 
mere  expressions  of  opinion,  but  were  made  as  positive  state- 
ments of  fact,  for  the  purpose  of  having  them  acted  upon  as 
true;  that  the  defendant  believed  the  false  representations  to 
be  true,  and  relied  upon  them,  and  in  such  belief  and  reliance 
was  induced  to  exchange  farms  with  the  plaintiff.  The  court 
further  found  that  the  Jasper  County  farm  was  worth  $80  an 
acre  on  November  23,  1917,  instead  of  $175  an  acre,  as  repre- 
sented by  plaintiff.  The  court  canceled  the  $21,500  mortgage  on 
the  Jasper  County  land,  given  by  defendant  to  plaintiff,  and 
found  that  the  defendant  made  a  case  entitling  him  to  relief  in 
damages  in  the  sum  of  $23,885,  less  the  notes  in  suit,  secured 
by  mortgage  in  the  amount  of  $21,500,  leaving  due  from  plain- 
tiff $2,385,  and  interest  thereon  at  6  per  cent  to  the  date  of  judg- 
ment in  the  sum  of  $278,  making  a  total  of  $2,663 ;  and  that,  the 
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plaintiff  having  paid  interest  on  the  first  mortgage  on  the  Jasper 
County  farm,  amounting  to  $818,  he  was  entitled  to  a  credit  for 
said  sum,  leaving  a  net  balance  of  $1,845  due  the  defendant 
Prank  Walker  on  his  counterclaim,  for  which  he  was  entitled  to 
judgment  against  the  plaintiff.  From  the  decree  canceling  the 
$21,500  mortgage,  and  from  the  judgment  against  plaintiff  on 
defendant's  counterclaim,  this  appeal  is  taken. 

*  Although  the  case  was  heard  in  equity,  the  demand  in  the 
counterclaim  is  for  damages.  The  defendant  confirmed  the  ex- 
change of  properties,  and  elected  to  recoup  in  damages  for  in- 
jury which  he  claims  in  consequence  of  the  false  representations 
which  he  claims  were  made  to  him  by  plaintiff,  to  induce  him  to 
make  the  exchange  of  properties.  In  such  a  case,  scienter  or  its 
equivalent  must  be  proven.  Richards  v.  Fredrickson,  171  Iowa 
669. 

There  is  a  wide  divergence  in  the  theories  of  counsel  as  to 
the  character  of  the  transaction,  and,  therefore,  how  the  case 
should  be  considered  and  the  law  applied.  There  can  be  but  little 
dispute  as  to  the  law  applicable  to  the  case,  when  a  correct 
theory  of  the  case  is  arrived  at. 

We  have  carefully  examined  the  record.  We  have  also 
examined  the  transcript  of  the  evidence.  There  is  conflict  in 
the  evidence  on  material  points,  which  we  always  find  in  such 
cases.  Plaintiff  left  no  material  charge  of  fraud  or  untoward 
fact  undenied,  or  without  plausible  explanation.  His  case  was 
handled  by  his  counsel  with  consummate  skill.  We  are  con- 
strained to  believe  that  the  plaintiff  overreached  the  defendant 
by  subtle  and  effective  fraud.  Davis  was  a  shrewd,  resourceful 
man,  a  dealer  and  trader  in  lands  of  large  experience.  He  had 
owned  the  Jasper  County  land  for  several  years,  and  knew  all 
about  it.  Walker  was  a  farmer,  with  limited  business  experience 
and  without  experience  in  land  dealing.  He  was  totally  unac- 
quainted with  the  Jasper  County  land,  and  ignorant  of  its  value 
and  character,  and  Davis  knew  that.  We  think  the  record 
abundantly  shows  that  Davis,  through  Nelson,  and  by  his  own 
talk  with  Walker,  gained  the  confidence  of  Walker,  so  that  Walker 
believed  his  statements  to  be  true,  concerning  the  land  and  its 
value,  and  implicitly  relied  upon  them. 

We  are  convinced,  from  the  evidence  and  the  facts  and  cir- 
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cumstances  surrounding  the  transaction  shown  in  the  record, 
that  Davis  made  representations  as  to  the  kind  and  quality  of  the 
Jasper  County  land,  its  productiveness,  and  freedom  from  over- 
flow, and  also  as  to  the  establishing  of  a  drainage  system  which 
would  include  the  land,  substantially  as  claimed  by  Walker; 
and  that  such  representations  were  false,  and  known  by  Davis 
to  be  false,  at  the  time  he  made  them.  We  also  find  that  it  was 
proved  that  Davis  said  to  Walker  that  he  knew  the  value  of  the 
land,  and  made  the  positive  statement  of  fact  for  the  purpose 
of  having  it  acted  upon  as  true,  that  the  land  was  of  the  actual 
value  of  $175  an  acre.  Walker,  ignorant  of  the  value,  believed 
the  several  statements  made  to  him- by  Davis  concerning  the 
land  and  the  value  of  the  land,  and  relied  upon  such  statements, 
and  because  of  such  belief  and  reliance  was  induced  to  exchange 
farms.  Davis  cannot  be  heard  to  say  that  he  did  not  know  that 
such  statements  were  false,  at  the  time  he  asserted  them.  Hai-gh 
V.  White  Way  Laundry  Co.,  164  Iowa  143 ;  Richards  v.  Fredrick- 
son,  171  Iowa  669. 

Making  due  allowance  for  conflict  in  the  testimony  as  to 
the  values  of  the  Jasper  County  farm  and  the  Minnesota  farm, 
and  all  other  questions  in  dispute,  it  stands  out  in  bold  relief  in 
the  record  that  Walker  received  not  one  cent  in  value  for  his 
Minnesota  farm  of  320  acres,  whatever  interest  he  had  in  it; 
and  we  think  it  is  shown  by  the  evidence  to  have  been  worth 
approximately  $75  per  acre,  in  which  the  defendant  had  an  in- 
terest worth,  above  the  incumbrance,  about  $16,500.  Of  course, 
the  mere  fact  that  Walker  got  the  worst  of  the  deal  and  lost  his 
farm  would  not  entitle  him  to  relief.  We  must  determine 
whether  the  representations  claimed  by  defendant  to  have  been 
made  by  plaintiff  were  in  fact  made,  and  their  legal  effect,  and 
whether  there  existed  also  the  other  essential  elements  neces- 
sary to  make  out  actionable  fraud.  Counsel  for  plaintiff  argue 
ably  and  plausibly  that  the  transaction  involved  was  simply  an 
exchange  of  farms,  wherein  both  parties  placed  upon  their 
farms  inflated  values,  for  the  purpose  of  trade  and  exchange; 
that  neither  plaintiff  nor  defendant  attempted  nor  intended  to 
put  on  actual  values;  that  there  was  no  fraud  committed;  and 
that  plaintiff  did  not  make  the  representations  attributed  to  him 
by  the  defendant  as  to  the  value  and  character  of  the  Jasper 
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County  land.  Counsel  for  plaintiff  strenuously  argue  that  the 
representation  as  to  the  value  of  the  Jasper  County  farm  was 
merely  an  expression  of  opinion,  on  which  the  defendant  had  no 
right  to  rely,  and  did  not  amount  to  fraud.  We  cannot  agree 
with  the  theory  of  plaintiff's  counsel  as  to  mutual  placing  of 
inflated  and  trading  values  upon  the  two  farms.  Defendant 
priced  his  farm  at  from  $70  to  $75  per  acre,  and  we  think  the 
evidence  establishes  that  his  farm  was  fairly  and  reasonably 
worth  that  amount ;  that  that  was  a  fair  and  reasonable  market 
value  of  his  farm;  and  that  he  did  not  inflate  the  value  of  it, 
at  least  to  any  considerable  extent.  On  the  other  hand,  we  are 
convinced,  from  the  testimony  and  the  facts  and  circumstances 
surrounding  the  transaction,  that  Davis  positively  stated  to 
Walker,  before  the  contract  was  entered  into,  that  he  knew  the 
value  of  his  Jasper  County  farm,  and  that  its  actual  value  was 
$175  per  acre.  We  are  strongly  convinced  that  Davis  made  this 
positive  statement  to  Walker  as  to  the  value  of  his  land,  and  that 
Walker  believed  and  relied  upon  such  statement.  In  making 
such  statement  of  value,  which  he  knew  to  be  false,  the  law  im- 
putes to  him  a  fraudulent  purpose.  Davis  v.  Central  Land  Co., 
162  Iowa  269. 

While  a  representation  as  to  value  is  ordinarily  a  matter 
of  opinion,  as  contended  by  plaintiff's  counsel  and  borne  out 
by  the  authorities  cited,  yet,  if  it  is  put  forward  as  an  assertion 

of  fact,  as  we  are  constrained  to  find  it  was  in 

^'  ments^of^^vitue     *^^  iustaut  casc,  and  with  the  purpose  that  it 

shall  be  so  received,  and  it  is  so  received,  and 
is  relied  on,  as  it  was  by  defendant  in  this  case,  as  an  inducement 
to  the  contract,  it  is  a  statement  of  fact,  and  amounts  to  actual 
fraud.  In  the  instant  case,  we  are  convinced  that  Davis  as- 
sumed to  have  special  and  actual  knowledge  of  the  value  of  his 
property,  and  stated  the  value  as  a  fact,  and  that  Walker  was 
ignorant  of  the  value,  and  that  Davis  knew  that  Walker  trusted 
entirely  to  his  good  faith  and  judgment  as  to  the  value;  and 
that,  under  such  circumstances,  such  representation  of  value 
being  stated  as  a  basis  of  the  contract  between  them,  it  must 
be  regarded  as  a  representation  of  a  material  fact.  We  are 
convinced,  from  a  careful  examination  of  the  record,  that  Walker 
was  ignorant  of  the  value  of  the  Jasper   County   land,   and 
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that  Davis  knew  this,  and  also  knew  that  the  defendant  was 
relying  upon  his  representation  as  to  value,  and  that  such  repre- 
sentation so  made  as  a  statement  of  fact,  which  statement  Davis 
knew  to  be  untrue,  amounted  to  an  affirmation  of  fact,  render- 
ing the  plaintiff  liable  therefor.  Under  such  circumstances  as 
the  instant  ease  presents,  the  false  statement  by  Davis  of  the 
value  of  the  property,  upon  which  he  intended  Walker  to  rely, 
and  to  be  thereby  induced  to  make  the  trade,  became  a  material 
representation,  and  such  representation,  being  believed  by 
Walker  and  acted  upon,  justifies  Walker  in  recovering  damages 
sustained.  Supporting,  see  Van  Vliet  Fletcher  Auto,  Co,  v. 
Crowell,  171  Iowa  64 ;  Matiauch  v,  Walsh  Bros.,  136  Iowa  225 ; 
Hetland  v.  Bilstad,  140  Iowa  411;  Scott  v.  Burnight,  131  Iowa 
507;  He^s  v.  McCardell,  182  Iowa  1121;  Lister  v.  La  Plant,  183 
Iowa  1363 ;  Boss  v.  Bolte,  165  Iowa  449. 

In  Mattauch  v.  Walsh  Bros.,  supra,  we  said : 

^'Coimsel  have  discussed  somewhat  the  question  as  to 
whether  a  statement  of  value  may  be  regarded  as  an  assertion  of 
fact,  or  should  be  treated  as  the  expression  of  opinion  merely. 
This  must  necessarily  depend  on  the  circumstances  of  each  case, 
and  usually  upon  the  intention  of  the  party  making  the  state- 
ment. Here,  the  evidence  in  behalf  of  plaintiff  clearly  indicated 
the  intention  of  Walsh  that  his  assertion  of  the  value  of  the  land 
should  be  acted  upon  as  true,  and  not  merely  as  his  estimate; 
and  if  so,  and  it  was  knowingly  false  and  induced  an  exchange 
by  plaintiff  to  her  damage,  it  was  actionable. ' ' 

It  must  be  borne  in  mind  also  that  Davis,  according  to  the 
testimony  of  Walker,  re-enforced  his  statement  as  to  the  value 
of  his  land  by  telling  Walker  that  he  had  paid  $140  an  acre  for 
it,  some  years  before.  Davis  denied  this  statement  in  a  modified 
way.  He  admitted  that  he  told  Walker  he  paid  $125  an  acre  for 
it.  The  record  shows  conclusively  that  he  paid  only  $82  an  acre 
for  the  land.  We  have  held  that  false  representations  as  to  the 
cost  of  property  are  statements  of  fact  entitling  recovery,  if 
relied  on  to  one's  injury.  Dorr  v.  Cory,  108  Iowa  725;  Holmes 
V.  Rivers,  145  Iowa  702. 

The  transaction  in  controversy  seems  to  have  been  initiated 
by  Myers,  a  real  estate  broker,  of  Bamsville,  Minnesota,  who 
told  Walker  that  he  knew  a  man  in  Minneapolis  with  a  farm 
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east  of  Des  Moines  which  he  would  exchange  for  Walker's  Min- 
nesota farm.  Myers  said  he  would  have  a  man  come  out  and 
look  at  it.  Three  or  four  days  later,  he  brought  one  Chris 
Nelson  out.  It  appears  that  Nelson  was  a  real  estate  agent,  one 
of  Davis's  acquaintances,  with  whom  Davis  had  had  some  deal- 
ing. When  Nelson  came  to  Walker's  farm,  he  told  Walker  that 
he  and  Davis  owned  this  Jasper  County  farm  together,  and  that 
he  wanted  to  get  his  money  out  of  the  Iowa  farm,  and  wanted 
Walker's  land  for  his  share.  He  told  Walker  that  he  owned  a 
one-half  interest  in  the  Jasper  County  farm,  and  said  that  the 
farm  was  a  very  productive  farm  for  corn — ^was  rich  land ;  that 
his  partner,  Davis,  had  always  fed  cattle  on  this  farm ;  and  that 
it  was  a  very  rich,  productive  farm.  Nelson  arranged  a  meeting 
with  Davis  at  Des  Moines,  and  brought  Walker  with  him.  From 
Des  Moines,  Davis,  Nelson,  Myers,  and  Walker  went  to  Newton 
by  train,  and  from  there  12  miles  out  to  the  Davis  farm  by  auto. 
Nelson  is  accredited  as  the  agent  of  Davis.  He  was  a  good  decoy. 
On  the  way  down  from  Minnesota,  Nelson  sought  to  allay  any 
suspicion  that  Walker  might  have  when  he  came  in  sight  of  the 
Davis  farm,  regarding  the  overflow  of  the  Skunk  River.  He 
told  Walker  that  it  was  not  the  Skunk  Biver  that  ran  through 
the  farm,  but  was  just  a  small  branch ;  that  it  never  overflowed 
very  often,  and  when  it  did,  it  never  hurt  anything.  Nelson 
was  present  at  the  trial  of  the  case,  but  was  not  called  as  a  wit- 
ness, to  deny  any  of  the  statements  attributed  to  him  by  Walker. 
Walker  testified  that  Davis  represented  to  him  about  the  same 
as  Nelson  had:  that  it  was  only  a  branch  of  the  Skunk  River 
that  ran  through  the  farm,  and  not  the  main  channel  of  the  river, 
and  that  it  very  seldom  overflowed ;  that  it  had  only  overflowed 
once  since  he  had  had  the  farm — six  years.  On  the  contrary,  it 
appears  conclusively  from  the  record  that  the  main  channel  of 
the  Skimk  River  runs  the  entire  length  of  the  farm,  and  that 
about  200  acres  of  the  land  is  located  on  either  side  of  the  Skunk 
River  in  the  bottom,  and  is  overflowed  by  the  river's  coming  out 
of  its  banks,  a  number  of  witnesses  say,  as  many  as  ten  times 
a  year.  Witnesses  who  have  been  well  acquainted  with  the  land 
for  many  years  testified  that  only  one  crop  has  been  raised  on  it 
in  38  years,  and  that  on  only  a  small  portion  of  it.  We  think 
the  lower  court  placed  the  value  of  the  land  fully  high  enough 
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at  $80  an  acre,  under  the  record.  Land  that  has  raised  only  one 
crop  on  a  smaU  portion  of  it  in  38  years  is  not  very  valuable, 
especially  when  it  further  appears  that  it  is  not  fit  for  meadow, 
and  is  very  poor  pasture  because  of  the  frequent  overflow. 

Witnesses  called  by  defendant,  who  were  acquainted  with  the 
land  many  years,  and  owned  land  in  the  vicinity,  placed  the 
value  of  the  land  at  from  $40  to  $50  an  acre.  Two  real  estate 
men,  produced  by  Davis  as  witnesses,  placed  the  value  of  the 
land  at  $100  an  acre.  The  trial  court  found  the  land  to  be  worth 
$80  an  acre,  which  we  think  was  a  high  value — even  beyond 
what  the  evidence  shows  the  land  was  worth. 

We  are  warranted  in  finding  from  the  record  that  Davis 
represented  to  Walker  that  a  drainage  district  had  been  estab- 
lished which  included  this  land.  It  appears  from  the  record  that 
no  drainage  district  was  ever  established.  One  had  been  peti- 
tioned for  and  had  been  abandoned  three  years  before  this  time. 

It  is  insisted  by  appellant  that  it  was  a  necessary  element 
in  defendant's  case  that  he  prove  that  he  had  exercised  ordinary 
care  and  diligence  to  ascertain  the  character  and  value  of  the  land 

and  to  protect  himself  from  misrepresentations 
'  gSfce^in'beiiev-  made,  if  they  were  made,  and  that  defendant  did 
ing  a  e  00  .  ^^^  establish  by  the  evidence  that  he  exercised 
such  care  and  diligeoce  for  his  protection.  It  is  true  that  Walker 
was  on  the  farm  before  he  made  the  trade,  and  went  over  it  to 
some  extent.  He  was  over  but  a  small  portion  of  the  farm,  as 
Davis  said  they  would  have  to  make  the  train.  Walker  testified 
that  he  suggested  going  across  the  river,  and  that  Davis  said, 
**  Everything  is  just  the  same,  and  you  can  rely  on  what  I  tell 
you;''  and  that,  by  reason  of  such  statements  made  by  Davis, 
he  did  not  make  further  investigation.  When  Walker  looked 
at  the  farm,  it  was  in  November,  and  a  very  dry  season,  and 
Walker  said  he  did  not  see  any  indication  that  there  had  been  an 
overflow;  that  there  were  no  ponds  on  the  low  land;  that  the 
stream  which  Nelson  and  Davis  had  told  him  was  not  the  Skunk 
River,  but  only  a  branch  of  it,  was  nearly  dry.  The  rule  as  to 
the  duty  of  inspection  is  substantially  as  contended  for  by  ap- 
pellant, with  some  modification,  as  laid  down  in  the  recent  case 
of  Sutton  V.  Greiner,  177  Iowa  532,  in  cases  of  this  character. 
In  the  Sutton  case,  complaint  was  made  that  the  jury  was  not 
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instructed  that  it  must  appear  that  the  party  alleging  misrepre- 
sentation **was  free  from  any  negligence  in  relying  thereon." 
We  said: 

**It  is  to  be  conceded  that  authorities  substantially  to  this 
eflfect  may  be  found,  but  it  is  equally  true  that  the  rule,  as 
broadly  stated  by  counsel,  is  now  generally  repudiated  by  the 
courts.  We  have  repeatedly  refused  to  recognize  it  in  cases  of 
this  character.  The  more  reasonable  and  just  rule  is  that,  as 
between  the  parties  to  a  contract  obtained  by  fraud  and  deceit, 
the  party  making  a  representation  for  the  purpose  of  inducing 
another  to  act  will  not  be  heard  to  say  that  his  false  statement 
ought  not  to  have  been  believed. ' ' 

We  think  appellee  was  not  guilty  of  negligence  that  would 
defeat  his  recovery. 

After  a  careful  examination  of  the  record,  we  come  to  the 
conclusion  that  appellant,  J.  W.  Davis,  made  false  representa- 
tions as  to  the  Jasper  County  land,  substantially  as  claimed  by 
appellee  Walker,  and  that  the  other  elements  necessary  to  make 
out  actionable  fraud  were  established ;  that  the  reasonable  market 
value  of  the  Minnesota  320  acres  was  $23,360,  or  $73  per  acre; 
that  the  mortgage  given  by  Walker  to  Davis  on  the  Jasper  County 
281-acre  farm  was  $21,500;  that  the  reasonable  market  value 
of  the  Jasper  County  farm  was  $22,480,  or  $80  per  acre;  that 
defendant  Walker  has  made  out  a  case  entitling  relief  in  damages 
in  the  amount  of  $22,380,  being  the  difference  between  $44,860, 
which  he  paid  Davis  for  the  Jasper  County  farm  by  conveying 
his  Minnesota  land  of  the  value  of  $23,360  and  giving  a  mort- 
gage on  the  Jasper  County  land  for  $21,500,  and  the  value  of  the 
Jasper  County  farm ;  and  that  the  notes  and  mortgage  in  suit 
should  be  canceled  and  held  for  naught.  Substracting  the 
amount  of  the  notes,  $21,500,  from  the  $22,380  damages  found, 
reduces  the  damages  to  $880,  with  interest  thereon  to  date  of 
judgment,  $100.47,  making  $980.47 ;  and  Davis,  having  paid  the 
interest  on  the  first  mortgage  on  the  Jasper  County  farm,  which 
payment,  with  interest,  thereon  amounted  to  $818,  was  entitled 
to  credit  in  that  amount,  leaving  a  balance  of  $162.47  due  the 
defendant  Frank  Walker  on  his  counterclaim,  for  which  he  was 
entitled  to  judgment  against  the  plaintiflF,  J.  W.  Davis. 

Appellant  strenuously  insists  that  the  record  does  not  afford 
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a  proper  measure  of  damages,  and  that  defendant's  action  for 
damages  must  fail.  Counsel  for  appellant  argue  that  the  rule  for 
4.  fraud:  estoppel    ^^^  measure  of  damages  in  this  state  is  the  dif- 

™«™J?*«?  ferenee  between  the  market  value  of  the  prop- 

measure  Ol  JT      JT 

damages.  Qj^^y  ^g  it  really  was  at  the  time  of  the  purchase, 

and  the  market  value  thereof  as  it  would  have  been,  if  as  repre- 
sented. Unquestionably,  this  is  the  rule  laid  down  in  Stoke  v. 
Converse,  153  Iowa  274,  after  a  review  of  the  cases  prior  to  that 
time,  and  this  rule  has  since  been  adhered  to.  Counsel  insists 
that  the  proof  does  not  furnish  a  proper  minuend  from  which  to 
subtract  the  actual  value  of  the  Jasper  County  land,  because 
appellee  offered  no  evidence  to  show  the  value  of  the  land,  if  it 
had  been  as  represented.  It  is  true  that  no  such  evidence  is  to 
be  found  in  the  record.  Does  the  absence  of  such  proof  defeat 
defendant?  We  think  not.  Appellee  might  have  offered  evi- 
dence showing  the  value  of  the  Jasper  County  land  as  it  would 
have  been  if  as  represented,  and  thereby  have  availed  himself 
of  the  measure  of  damages  contended  for  by  appellant,  and  ap- 
proved by  us  in  the  Stoke  case  and  other  cases.  The  appellee, 
acting  honestly  on  his  own  part,  as  we  find  he  did,  was  entitled 
to  the  full  fruit  of  his  bargain,  and  could  not  be  deprived  of  it 
without  his  consent  by  the  fraud  of  appellant.  But  we  think 
appellant  cannot  complain  because  appellee  did  not  pursue  such 
course,  by  offering  proof  of  the  value  of  the  Jasper  County  land 
as  it  would  have  been,  if  as  represented.  Appellee,  as  we  have 
found,  paid  appellant  for  the  Jasper  County  land  approximatel> 
$142  an  acre.  Undoubtedly,  the  farm  would  have  exceeded 
that  value,  if  it  had  been  as  represented.  Appellant  represented 
the  land  to  be  worth  $175  an  acre.  The  exchange  of  properties 
was  made  on  the  basis  of  approximately  $162  per  acre  for  the 
Jasper  County  land,  and  $75  per  acre  for  the  Minnesota  land. 
It  cannot  be  said,  from  the  record,  that  these  were  valuations 
agreed  upon,  but  they  were  the  estimated  prices  on  which  the 
trade  was  made,  as  we  gather  from  the  record. 

We  think  the  proof  found  in  the  record  furnished  an  unob- 
jectionable measure  of  damages  in  the  instant  case.  While  ap- 
pellee had  a  right  to  submit  evidence  invoking  the  approved 
rule,  and  thereby  avail  himself  of  the  full  fruits  of  his  bargain, 
appellant  cannot  complain  that  he  did  not. 
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The  judgment  of  the  lower  court  is  modified  by  reducing 
the  personal  judgment  for  $1,845  to  $162.47 ;  and  otherwise  the 
decree  and  judgment  are  affirmed. — Modified  and  affirmed. 

Stevens  and  Paville,  JJ.,  concur. 
Evans,  C.  J.,  concurs  in  result. 

Supplemental  Opinion. 

Arthur,  J. — To  avoid  misunderstanding  of  our  holding  as 
to  measure  of  damages  adopted  in  this  cause,  perhaps  something 
should  be  added. 

It  is  insisted  by  appellant,  in  petition  for  rehearing,  that, 
by  assessing  damages  in  the  amount  of  the  differences  between 
the  price  which  Walker  paid  Davis  for  the  Jasper  County  land, 
as  found  from  the  evidence,  and  the  reasonable  market  value 
thereof,  we  depart  from  and  abrogate  the  rule  heretofore  an- 
nounced by  this  court  in  many  cases,  and  even  in  this  case, — 
that,  as  said  in  the  Stoke  ease : 

**The  overwhelming  weight  of  authority  in  this  country  ap- 
proves the  allowance,  as  to  the  measure  of  damages,  of  the  differ- 
ence between  the  actual  value  of  the  property  at  the  time  of  the 
purchase  and  its  value,  if  it  had  been  what  it  was  represented 
to  be." 

Our  holding  in  the  instant  case  is  not  intended  to  and  does 
not  effect  a  renunciation  or  abandonment  of  the  rule  announced 
in  the  Stoke  case  and  other  cases  holding  similarly.  In  such 
cases  as  the  instant  case,  as  in  the  Stoke  case,  the  party  claiming 
damages  flowing  from  fraud  has  properly  insisted  upon  the 
rule  that  gives  the  defrauded  innocent  party  the  full  benefit 
of  his  bargain.  But  a  party  guilty  of  fraud,  as  was  appellant, 
cannot  consistently  complain  that  the  damage  he  has  inflicted 
has  been  calculated  in  a  manner  more  favorable  to  him  and  less 
favorable  to  the  injured  party.  In  some  jurisdictions,  and  not- 
ably in  our  Federal  courts,  a  party  who  has  sustained  damages 
is  confined  to  measure  his  damages  by  the  difference  between  the 
price  paid — ^his  outlay — and  the  value  of  the  property  purchased ; 
the  defrauding  party  is  bound  to  make  good  the  loss  sustained, 
but  his  liability  does  not  include  the  defrauded  party  *s  expected 
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bargain.  Appellee,  who  has  manifestly  sustained  great  damage, 
may  not  be  denied  recovery  because  he  has  not  availed  himself 
of  the.  approved  rule,  which  might  yield  him  larger  damages. 
Since  the  proof  shows  appellee  entitled  to  recover  under  the  so- 
called  Federal  rule,  the  appellant  cannot  complain  that  appellee 
did  not  prove  himself  entitled  to  a  larger  amount,  under  the 
general  rule. 

The  original  opinion  must  be  adhered  to,  and  the  petition 
for  rehearing  is  overruled. 


Anna  M.  Herwehe,  Appellant,  v.  Lewis  F.  Schultz  et  al., 

Appellees. 

FRAUD:  Inadequacy  of  Price.  Principle  reaffirmed  that  fraud  wiU  not 
be  presumed  from  facts  which  are  fairly  consistent  with  honesty 
and  good  faith.  So  held  where  the  sale  was  at  a  price  which  was, 
arguendo,  $50  under  the  actual  value. 

Appeal  from  Jasper  District  Court. — D.  W.  Hamilton,  Judge. 

September  30,  1921. 

« 

Suit  in  equity  to  set  aside  and  cancel  contract  for  sale  of 
land.  Prayer  of  petition  denied,  and  cross-petition  of  tbe  de- 
fendant Carpenter  for  specific  performance  of  the  contract  sus- 
tained.   The  plaintiff  appeals. — Affirmed. 

• 

Campbell  &  Campiell,  for  appellant. 
Hammer  &  Tripp,  for  appellees. 

Weaver,  J. — In  March,  1919,  the  plaintiff,  as  the  only  child 
and  heir  at  law  of  Jacob  Herwehe,  deceased,  acquired  title  to  a 
farm  of  75  acres  in  Jasper  County,  Iowa.  In  May  of  the  same 
year,  plaintiff  entered  into  a  written  contract  to  sell  said  land 
to  the  defendant  Frank  Carpenter  at  the  agreed  price  of  $200 
per  acre,  payable  $100  down  on  the  signing  of  the  agreement, 
and  the  remainder  in  specified  installments,  beginning  March  1, 
1920.  The  waiting  was  executed  on  March  20,  1919,  at  which 
time  Carpenter  delivered  to  plaintiff  his  check  for  $100.    Shortly 
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afterward,  this  suit  was  begun  by  the  plaintiff  to  set  aside  the 
contract,  on  the  ground  that  she  had  been  imposed  upon  by  the 
fraud  and  collusion  of  Carpenter  and  his  codefendant  Sehultz, 
and  thereby  induced  to  make  said  contract  of  sale  at  much  less 
than  its  actual  market  value.  The  nature  of  the  alleged  fraud 
may  be  stated  as  follows:  Jacob  Herwehe  died,  about  March 
20,  1919.  Plaintiff,  his  daughter,  was  then  about  48  years  of 
age.  She  had  always  lived  witii  her  father,  and  was  unaccus- 
tomed to  business  dealings.  Very  soon  after  the  death  of  Her- 
wehe, the  defendant  Sehultz  was  appointed  administrator  of 
his  estate,  and  plaintiff  claims  that  he  suggested  to  her  the  ad- 
visability of  selling  the  land*  and  volunteered  to  find  her  a  pur- 
chaser. She  testifies  that  Sehultz  told  her  that  the  property 
was,  in  some  respects,  in  bad  condition,  and  was  worth  not  to 
exceed  $200,  and  later  reported  to  her  that  Carpenter  would  buy 
the  property  at  that  figure;  and  that,  having  confidence  in 
Sehultz,  as  a  friend  and  as  administrator  of  her  father's  estate, 
and  believing  and  relying  upon  his  representations,  she  con- 
sented to  the  sale,  and  executed  the  contract.  She  avers  that, 
in  truth  and  in  fact,  the  land,  as  Sehultz  well  knew,  was  then 
fairly  worth  $250  or  more  per  acre ;  that  Sehultz  had  offers  and 
opportunities  to  find  purchasers  other  than  Carpenter,  ready, 
able,  and  willing  to  buy  the  land  at  a  price  materially  greater 
than  $200  per  acre,  but  refused  or  avoided  them,  in  the  interest 
of  Carpenter,  with  whom  he  colluded  to  obtain  the  land  at  less 
than  it  was  reasonably  worth.  She  seems  to  say,  though  not  in 
express  terms,  that  she  was  led  by  Sehultz  to  believe  that  the  sale 
was  being  made  by  him  as  administrator,  and  that  he  alone  was 
authorized  to  deal  with  the  purchaser;  and  that,  so  believing, 
and  having  the  utmost  confidence  in  him  that  he  would  protect 
her  interest  and  get  the  best  obtainable  price  for  the  property, 
she  followed  his  advice  and  counsel,  and  assented  to  the  sale. 

The  defendants  deny  all  of  plaintiff's  allegations  of  col- 
lusion and  fraud,  and  allege  that  the  sale  was  made  to  Carpenter 
in  good  faith,  and  at  a  reasonable  price.  Sehultz  concedes  that 
he  took  part  in  procuring  the  sale,  but  alleges  that  his  par- 
ticipation therein  was  disinterested,  without  compensation  or 
profit  to  himself,  and  with  the  sole  purpose  of  rendering  the 
plaintiff  friendly  assistance. 

Vol.  191  I  a.— 81 
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The  trial  court  found  that  plaintiff  ^s  charges  of  fraud  and 
imposition  were  not  established  by  the  evidence,  dismissed  her 
petition,  and  decreed  specific  performance  of  the  contract. 

As  will  be  seen,  the  issue  is  one  of  fact.  That  plaintiff  did 
make  and  execute  the  contract  to  Carpenter  is  conceded.  To  be 
entitled  to  a  vacation  or  annulment  of  such  agreement,  the  bur- 
den is  upon  her  to  show  that  it  was  obtained  by  fraud,  as  alleged 
in  her  petition.  Fraud  is  not  to  be  inferred  or  presumed  from 
facts  which  are  fairly  consistent  with  honesty  and  good  faith. 
While  the  proof  need  not  be  beyond  a  reasonable  doubt,  it  must 
be  such  as  reasonably  convinces  the  impartial  mind  of  the  truth 
of  the  charge.  It  must  not  be  left  to  rest  on  a  mere  suspicion, 
but  must  be  found  as  an  established  fact.  The  trial  court  found 
that  the  case  made  by  plaintiff  did  not  measure  up  to  this  stan- 
dard, and  with  that  conclusion  we  are  disposed  to  agree.  Plain- 
tiff does  not  claim  that  she  was  misled  into  a  contract  or  sale 
which  she  did  not  intend  to  make.  The  gravamen  of  her  com- 
plaint is  not  that  she  did  not  wish  to  sell  or  intend  to  sell,  but 
rather  that  she  was  induced  to  sell  for  less  than  her  land  was 
worth.  If  it  were  clearly  established  that  the  price  agreed  to 
be  paid  was  grossly  inadequate,  it  would  be  a  circumstance  of 
material  weight,  in  support  of  the  charge  that  she  was  de- 
frauded; but  the  showing  actually  made  falls  short  of  this 
measure.  The  sale  was  made  at  $200  per  acre.  Plaintiff's  wit- 
nesses estimate  the  value  of  the  land  at  the  date  of  the  contract 
at  $250  or  more  per  acre,  while  the  witnesses  on  behalf  of  the 
defendants  unite  in  fixing  such  value  at  $200  per  acre.  It  is  a 
matter  of  common  knowledge  that,  at  the  date  in  question,  the 
real  estate  market  for  farm  lands  in  Iowa  was  in  a  fevered  con- 
dition, and  that  prices  demanded  and  prices  offered  fluctuated 
according  to  the  individual  confidence  in  the  permanence  of  the 
then  prevailing  **boom;''  and  variations  of  $50  an  acre  within 
a  very  short  time  in  successive  sales  of  the  same  land  were  by  no 
means  unknown  or  uncommon.  The  mere  fact  that  a  purchaser 
buys  land  at  less  than  its  full  market  value  is  no  evidence  of 
fraud.  The  ordinary  inducement  to  purchase  is  the  belief  of 
the  purchaser  that  there  is  a  margin  of  profit  for  him  in  the 
transaction,  and  this  involves  neither  legal  nor  moral  wrong. 
It  is  only  when  the  inadequacy  of  the  price  is  so  great  or  so 
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evident  as  to  fairly  suggest  that  the  seller  has  been  overreached 
or  imposed  upon  that  it  may  be  treated  as  evidence  of  fraud. 
But  even  if  we  were  to  adopt  the  plaintiff's  figures,  and  to  say 
that  a  purchaser  might  have  been  found  at  $250  an  acre,  it 
would  not  follow  therefrom  that  a  contract  to  sell  at  $200  an 
acre  is  tainted  with  fraud.  It  appears  that,  after  obtaining  this 
contract,  Carpenter  relisted  the  land  with  agents  for  sale  at 
$250  an  acre,  but  there  is  no  evidence  that  he  found  a  buyer  on 
such  terms.  Assuming,  then,  as  we  must,  that  the  price  agreed 
to  be  paid  is  not  so  inadequate  as  to  justify  a  finding  of  fraud, 
there  is  little  left  in  the  record  to  call  for  equitable  interfer- 
ence by  the  court  in  plaintiff's  behalf.  The  most  which  can  be 
said  is  that  there  is  room  for  the  inference  or  suspicion  that 
Schultz  did  favor  Carpenter,  as  against  other  possible  buyers; 
but  there  is  no  evidence  of  any  direct,  tangible  offer  of  a  better 
price  from  any  purchaser  ready,  able,  and  willing  to  buy  at  a 
materially  higher  price.  Certain  witnesses  do  say  that  they 
would  have  welcomed  the  opportunity  to  bid  on  the  property, 
or  would  have  paid  more  than  $200  an  acre;  but  the  substance 
of  the  showing  is  not  so  much  that  Schultz  rejected  any  definite 
offer  of  a  better  price,  but  rather  that,  with  proper  effort,  he 
could  have  procured  a  price  in  excess  of  the  one  named  in  the 
contract.  There  is  no  sufficient  evidence  that  Schultz,  as  ad- 
ministrator, improperly  assumed  to  control  the  plaintiff's  land 
or  the  sale  thereof;  but  it  is  not  denied  that  he  did  offer  and 
undertake  to  assist  her  in  making  a  sale,  without  payment  or 
charge  for  his  services.  In  so  doing,  even  though  acting  gra- 
tuitously, he  was  bound  to  deal  with  her  and  her  property  in 
good  faith.  He  was  not  bound  to  go  out  and  search  for  the 
highest  and  best  bidder  for  the  property,  but  he  was  bound  to 
report  to  her  the  best  bid  obtained  from  any  responsible  buyer, 
and  not  to  make  use  of  his  position  as  her  friend  and  adviser,  to 
induce  a  sale  of  the  land  for  a  price  lower  than  he  knew  it  would 
reasonably  command.  If,  however,  as  between  purchasers  pro- 
posing to  buy  on  substantially  like  terms,  he  recommended  and 
induced  the  sale  to  Carpenter,  this  would  be  a  matter  of  which 
plaintiff  could  not  justly  complain. 

Without  extending  this  opinion  for  a  statement  or  discus- 
sion of  the  testimony  in  detail,  we  hold  that,  under  the  rules 
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above  mentioned,  the  plaintiff  failed  to  sustain  the  burden  of 
proof  of  the  fraud  alleged  to  have  been  practiced  upon  her,  and 
the  decree  as  entered  by.  the  trial  court  must  be,  and  it  is, — 
Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


C.  A.  Manska,  Appellee,  v.  San  Benito  Land  Company,  Ap- 
pellant. 

T&IAL:  Jury  Trial — ^Motions  for  Verdict  Do  Not  Waive  Jury.  Motions 
for  a  directed  verdict,  made  by  both  hostile  parties  at  the  close 
of  all  the  testimony,  do  not  constitute  an  implied  waiver  of  a  jury 
when  the  testimony  does,  in  fact,  present  a  jury  question  as  to  the 
facts. 

Appeal  from  Monona  District  Court. — Gijorge  Jepson,  Judge. 

September  30,  1921. 

Action  at  law,  to  recover  commission  alleged  to  have  been 
earned  by  plaintiff  as  defendant's  agent  in  the  sale  of  land. 
There  was  a  directed  verdict  for  plaintiff,  and  defendant  ap- 
peals.— Reversed, 

Z\mibrunn  &  Meyer  and  Miles  W.  Newhy,  for  appellant. 
Prichard  dk  Prichardf  for  appellee. 

Weaver,  J. — It  is  the  claim  of  the  plaintiff  that  defend- 
ant, being  the  owner  of  435  acres  of  land  in  Monona  County, 
employed  or  authorized  him  as  its  agent  to  find  a  purchaser  for 
said  property  at  the  stated  price  of  $85  per  acre,  for  which  serv- 
ice, when  performed,  defendant  agreed  to  pay  plaintiff  a  com- 
mission of  $2.50  per  acre.  Plaintiff  alleges  that,  acting  upon 
such  appointment  and  authority,  he  did  find  and  produce  to 
defendant  a  purchaser  ready,  able,  and  willing  to  buy  the  land 
at  the  price  of  $85  per  acre,  thereby  earning  the  agreed  commis- 
sion, but  that  defendant  neglects  and  refuses  to  pay  the  same. 

The  defendant  denies  the  allegations  of  the  petition.     A 
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jnry  was  impaneled  for  the  trial  of  the  issues  joined,  and,  at 
the  close  of  the  plaintiff's  evidence  in  chief,  the  defendant  moved 
for  a  directed  verdict  in  its  favor,  on  the  ground  that  the  efvi- 
dence  was  clearly  insufficient  to  sustain  a  verdict  for  the  plain- 
tiff. The  motion  was  denied,  and  defendant  proceeded  to  in- 
troduce evidence  to  sustain  its  defense.  At  the  close  of  all  the 
evidence,  defendant  renewed  its  motion  for  a  directed  verdict. 
The  plaintiff  also  moved  for  a  directed  verdict  against  the  de- 
fendant. 

These  filings  having  been  made,  the  court  denied  the  defend- 
ant's  motion,  sustained  the  motion  filed  by  the  plaintiff,  a&d 
directed  the  jury  to  find  for  plaintiff  for  the  full  amount  claiiAed 
by  him.  On  the  verdict  so  returned,  judgment  was  entered; 
and  defendant  appeals. 

The  position  taken  by  the  court  on  the  questions  so  pre- 
sented will  be  better  understood  by  one  or  two  brief  citations 
from  the  record  upon  which  this  appeal  has  been  presented.  In 
denying  defendant's  motion  for  a  verdict  filed  in  chief,  the 
court,  after  stating  the  situation  as  it  had  then  been  dev^ped 
by  plaintiff's  testimony,  said  that,  ** under  the  state  of  the  rec^ 
ord,  there  is  a  question  for  the  jury. ' '  When  both  motions  hftd 
been  filed,  at  the  close  of  all  the  evidence,  the  court  announced 
its  ruling  in  favor  of  plaintiff,  saying : 

*' There  are  facts  in  this  case,  in  my  judgment,  that,  if  a 
motion  had  not  been  made  by  both  sides,  would  have  warranted 
the  court  in  submitting  this  case  to  the  jury. 

"Both  sides  having  asked  for  a  directed  verdict,  thai  is  a 
concession  by  both  sides  that  it  is  a  qiiestion  of  law  only:  that  is, 
the  uncontroverted  evidence  on  one  side  or  the  other  entitles  one 
side  or  the  other  to  a  directed  verdict, 

* '  The  court  does  not  know  that  it  can  say  any  more  in  ruling 
on  this  motion  than  it  has  suggested  to  counsel  in  the  way  of 
suggestions  during  the  trial  and  during  the  argument. 

**The  court  is  of  the  opinion  that,  if  Mr.  Manake  had  the 
conversation  with  Mr.  Doffing  that  he  claims  to  havle  had,  that 
the  jury  might  well  find  that,  when  he  found  a  purchaser,  Kdboe 
&  Kempmeyer  were  in  a  position  to  take  care  of  the  transaetioii. 

**As  stated  before,  a  great  deal  of  counsel's  argument  would 
have  full  force  was  this  an  action  between  Mr.  Mohr  and  Mr. 
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Doflfing  to  compel  the  performance  of  Mohr's  contract.  But  it 
is  not.  This  is  simply  an  action  to  recover  a  commission  for 
finding  a  purchaser,  and  both  sides  having  (isked  for  a  directed 
verdict,  the  motion  on  the  part  of  the  plaintiff  wiU  be  sustained.' ' 
The  italic  in  this  quotation  is  ours,  and  the  language  so 
emphasized  clearly  indicates  the  controlling  influence  upon  the 
mind  of  the  court  of  the  fact  that  each  of  the  parties  had  asked 
a  directed  verdict;  while  the  ruling  in  its  entirety  makes  it 
equally  clear  that,  were  it  not  for  the  fact  that  both  had  so 
moved,  the  issues  would  necessarily  have  been  submitted  to  the 
jury.  If  there  was  error  in  this  ruling,  it  will  necessitate  a 
reversal,  without  consideration  of  other  errors  assigned.  The 
question  is  not  a  new  one  in  our  practice,  and  has  had  the  atten- 
tion of  the  court  on  several  occasions.  The  rule  stated  by  the 
trial  court  has  the  support  of  precedents  in  some  jurisdictions, 
but  in  other  jurisdictions,  including  our  own,  it  has  been  ex- 
pressly disapproved.  In  First  Nat,  Bank  v.  Mt.  Pleasa/nt  MUL 
Co.,  103  Iowa  518,  after  stating  the  proposition  and  saying  that 
it  seems  to  be  established  by  the  weight  of  authority,  we  ex- 
pressly refrained  from  passing  upon  it.  In  a  later  case,  Oerman 
Sav,  Bank  v.  Bates  Add.  Impr,  Co.,  Ill  Iowa  432,  we  said, 
''This  court  has  never  passed  upon  the  question  of  applica- 
tion of  this  rule  in  our  state,  and  we  understand  that  the  prac- 
tice with  us  has  been  different;''  and  we  refused  to  recognize  it 
in  the  case  there  decided.  There,  as  here,  at  the  close  of  all  the 
evidence  the  plaintiff  and  defendant  each  moved  for  a  directed 
verdict  in  its  favor.  The  court  held  with  plaintiff,  and  directed 
a  verdict  against  defendant.  There,  as  here,  also,  it  was  argued 
that,  both  parties  having  asked  a  directed  verdict,  it  was  tant- 
amount to  an  express  waiver  by  each  of  the  right  to  go  to  the 
jury ;  but  we  held  otherwise.  Such  motions  do  not  indicate  any 
agreement  or  mutual  concession  by  the  parties,  but  rather  an 
irreconcilable  difference.  Neither  is  willing,  as  against  the  mo- 
tion of  the  other,  to  waive  a  jury,  and  there  is  no  implication 
of  such  waiver  from  the  mere  fact  that  each  thinks  he  has 
ground  for  asking  a  peremptory  instruction.  This  holding  was 
reaffirmed  in  Walker  Co.  v.  Dubuque  F.  &  P.  Co.,  113  Iowa 
428 ;  Teeple  v.  Hawkeye  Gold  Dredging  Co.,  137  Iowa  206,  214 ; 
and  again  in  Ilamill  v.  Schlitz  Brew.  Co.,  165  Iowa  266,  294.    In 
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the  latter  case,  we  said  that  the  point  '*must  be  considered  set- 
tled.'' For  similar  holdings  in  other  states,  see  Wolf  v.  Chicago 
Sign  Ptg,  Co.,  233  111.  501 ;  Poppitz  v.  German  Ins.  Co.,  85  Minn. 
118;  Hite  V.  Keene,  149  Wis.  207  (135  N.  W.  354) ;  Lonier  v. 
Arbor  Sav.  Bank,  153  Mich.  253 ;  Farmers'  Nat.  Bank  v.  McCalh 
25  Okla.  600. 

In  the  Wolf  case,  supra,  the  Illinois  court,  after  a  careful 
consideration  of  the  conflicting  precedents  upon  the  question  of 
,  practice,  says  that  to  hold  *  *  that  a  request  to  the  court  to'  decide 
a  pure  question  of  law  clothes  the  court  with  power  to  decide 
controverted  questions  of  fact  would  be  both  illogical  and  in- 
consistent with  the  nature  of  the  motion.  •  •  •  When  one 
party  asks  the  court  to  direct  a  verdict  in  his  favor,  the  fact 
that  the  other  party  makes  a  similar  motion  cannot  in  any  way 
affect  the  rights  of  the  first  party. ' ' 

In  our  own  case,  Teeple  v.  Hawkeye  Gold  Dredging  Co., 
supra,  the  court  was  urged  to  disapprove  or  overrule  our  former 
precedents  to  this  effect,  but  we  said : 

**It  is  true  that  the  rule  is  different  in  many  jurisdictions, 
but  in  our  view  the  ends  of  justice  will,  in  general,  be  subserved 
by  adhering  to  the  rule  we  have  entered  upon.'' 

We  find  no  sufScient  reason  in  the  present  case  to  depart 
from  the  settled  practice  in  this  respect. 

Counsel  cite  us  to  the  opinion  in  Conkling  v.  Knights  & 
Ladies  of  Security,  183  Iowa  665,  as  sustaining  the  ruling  of  the 
trial  court  in  this  case.  An  examination  of  the  opinion  referred 
to  demonstrates  that  it  is  not  an  authority  for  that  contention.  It 
there  appears  that,  a  motion  for  directed  verdict  having  been 
made  by  both  plaintiff  and  defendant,  counsel  for  plaintiff,  in 
answer  to  a  question  by  the  court,  said,  **Yes,  that  waives  a 
jury,"  and  defendant's  counsel  did  not  contend  otherwise  or 
except;  and  this  was  held  a  waiver  of  the  right  to  go  to  the 
jury.  It  is  also  to  be  noticed,  as  was  there  pointed  out  in  the 
opinion,  that  the  objection  to  the  ruling  was  not  presented  or 
argued  to  this  court,  as  required  by  the  rule  and  statute ;  and 
what  is  there  said  was,  at  best,  dictum.  Nor  is  any  authority  in 
support  of  appellee's  position  to  be  found  in  the  other  cited  case, 
Murray  v.  Brotherhood  of  Am.  Yeomen,  180  Iowa  626.  The 
opinion  there  expressly  concedes  the  general  rule  in  this  state 
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to  be  as  we  have  hereinbefore  stated  it,  but  says  that  there  are 
'*some  exceptions,  as  where  both  sides  of  the  case  either  expressly 
or  impliedly  consent  to  a  disposition  of  the  case  by  the  court. ' ' 
It  is  sufficient  here  to  say  that  there  is,  in  the  instant  case,  no 
showing  of  any  express  consent  by  the  defendant  to  the  decision 
of  the  fact  issue  by  the  court,  and  nothing  from  which  such 
consent  is  necessarily  to  be  implied. 

The  assignment  of  error  upon  the  order  directing  a  ver- 
dict is  well  taken.  That,  except  for  the  supposed  effect  of  the 
filing  of  the  two  motions,  the  record  presented  an  issue  of  fact 
for  the  jury,  was  conceded  by  the  trial  court ;  and  that  there  was 
such  an  issue,  an  inspection,  of  the  record  makes  very  plain. 

The  error  in  directing  a  verdict  was  necessarily  prejudicial 
to  the  appellant,  and  the  judgment  appealed  from  must  be  and 
it  is  reversed,  and  the  cause  remanded  for  a  new  trial. — Re- 
versed, 

Evans,  C.  J.,  Preston  and  De  Graff,  J  J.,  concur. 


W.  C.  Benner,  Administrator,  Appellee,  v.  Model  Laundry, 
Cleaning  &  Dyeeng  Company  et  al.,  Appellants. 

MASTBB  AND  8EBVANT:     Workmen's  Compensation  Act — ^Bight  of 

1  Subrogation  Against  Third  Party.  An  employer  under  the  Work- 
men's Compensation  Act,  or  his  insurer,  who  justifies  a  refusal  to 
pay  compensation  to  an  injured  employee  on  the  ground  that  the 
employee  has  been  paid  for  his  injury  by  a  third  party  wrongdoer, 
must  affirmatively  show  that  the  money  received  by  the  employee 
from  such  third  party  was,  in  legal  effect,  a  recovery  of  damages  on 
account  of  said  injury.  This  essential  fact  may  not  be  inferred  from 
proof  that  the  employee,  in  consideration  of  a  sum  of  money,  has 
agreed  "not  to  sue''  said  third  party  on  account  of  said  injuries. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act — ^Allowable 

2  Procedure.  Notwithstanding  the  power  of  the  industrial  commis- 
sioner to  disregard  the  technical  rules  of  legal  procedure,  he  may 
not  place  upon  an  employee  the  burden  to  negative  a  fact  which  the 
law  clearly  requires  the  employer  to  affirmatively  establish. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act — ^Rigtat  of 

3  Subrogation.     No  agreement  between  an  injured  employee  and    a 
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third  party  wrongdoer  will  deprive  the  employer  or  hi«  insurer  of 
the  right  of  subrogation,  as  provided  by  statute. 

BEIiEASE:  OoTenant  "Not  to  8ne."  A  covenant  by  an  injured  person 
4  that,  in  consideration  of  money  paid  to  him  by  another,  he  will 
''not  sue"  such  other  on  account  of  such  injury  will  not,  in  and  of 
itself,  be  construed  as  a  concession  by  the  one  paying  the  money 
that  he  was  liable  for  said  injury,  nor  as  any  evidence  that  the 
covenantor  was  making  a  claim  that  the  person  paying  the  money 
was  so  liable. 


Appeal  from  Black  Hawk  District  Court, — George  W.  Dunham, 

Judge. 

September  30,  1921. 

Action  at  law  to  recover  compensation  under  the  Work- 
men's Compensation  Statute.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  .  The  material  facts  are  stated  in  the  opinion. — 
Affirmed. 

Johnson,  Donnelly  &  Swab,  for  appellants. 
Pickett,  Swisher  &  Farwell,  for  appellee. 

Weaver,  J. — On  July  25,  1917,  A.  B.  Bodine,  since  de- 
ceased, was  an  employee  in  the  service  of  the  defendant  laundry 
company,  and  in  pursuance  of  such  employment  was  driving  a 

laundry  wagon   in   the  streets   of  the  city   of 

"  servant:  Work-   Waterloo.     While  he  was  thus  engaged,  a  col- 
men's  Compensa-    ,..  ■^  ^     .  .-*  n  j.       a. 

tion  Act:  right  lision  occurrcd  bctwceu  the  wagon  and  a  street 
Agafnst'ThiTd'*  car  Operated  by  the  Waterloo,  Cedar  Palls  & 
^*'*^'  Northern  Railway  Company.     In  this  collision, 

Bodine  was  severely  injured.  Soon  after  the  injury,  the  insur- 
ance carrier,  the  Fidelity  and  Casualty  Company,  undertook  to 
pay  the  injured  employee  compensation  at  the  rate  of  $7.61  per 

• 

week,  and  did  pay  him  at  that  rate  for  a  period  of  about  three 
months.  Thereafter,  said  company  refused  to  make  further 
payments,  alleging  as  grounds  for  such  refusal  that  Bodine  had 
made  a  settlement  with  the  street  railway  company  for  the  same 
injuries,  and  recei^^ed  payment  therefor  to  the  amount  of  $750, 
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being  a  sum  in  excess  of  the  amount  which  the  employee  could 
recover  as  compensation  under  the  statute ;  and  that,  because  of 
such  settlement  with  the  railway  company,  the  employer  and 
his  insurer  are  both  released  from  further  liability. 

Upon  defendant's  refusal  to  make  further  payment,  Bodine 
applied  to  the  state  industrial  commissioner  for  the  appointment 
of  a  committee  of  arbitration  to  consider  his  claim.  After  hear- 
ing the  evidence,  two  of  the  committee  of  three  united  in  finding 
and  reporting  that: 

**Were  it  not  for  the  connection  of  the  Waterloo,  Cedar 
Falls  &  Northern  Railway  Company  with  the  case,  and  the  pay- 
ment by  it  to  claimant  on  account  of  his  injury,  the  claimant 
would  be  entitled  to  receive  from  defendant  compensation  at 
the  rate  of  $8.38  per  week,  beginning  with  the  date  of  the  ac- 
cident and  continuing  105  weeks." 

In  addition  to  such  statement,  the  majority  of  the  commit- 
tee further  found  that,  because  of  the  payment  by  the  railway 
company  to  the  claimant,  the  compensation  which  would  other- 
wise be  his  due  from  the  defendants  should  be  reduced  or 
diminished  by  the  sum  of  $750.  The  third  member  of  the  com- 
mittee, Judge  Williams,  filed  a  minority  report,  dissenting  from 
the  conclusion  so  announced.  The  claimant  having  filed  a  peti- 
tion for  review,  the  matter  was  reheard  by  the  industrial  com- 
missioner, who  sustained  the  majority  report  of  the  committee. 
It  should  also  here  be  said  that,  pending  this  appeal  to  the  com- 
missioner, the  claimant,  Bodine,  died,  and  the  administrator 
of  his  estate,  W.  C.  Renner,  was  substituted  as  plaintiflP.  Fur- 
ther  appeal  was  prosecuted  by  the  administrator  to  the  district 
court,  which,  upon  consideration  of  the  record,  reversed  the 
ruling  of  the  commissioner,  and  entered  judgment  for  the  plain- 
tiff for  the  full  amount  of  unpaid  statutory  compensation  which 
had  accrued  up  to  the  date  of  Bodine 's  death,  without  any  de- 
duction on  account  of  the  money  received  by  the  deceased  from 
the  railway  company. 

From  that  judgment,  defendants  have  appealed  to  this 
court. 

The  evidence,  as  disclosed  by  the  record,  is  very  brief.  It 
is  conceded  that  Bodine  was  one  of  the  employees  of  the  laundry 
company,  and  that,  while  engaged  in  its  service,  he  suffered  an 
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injury  in  a  collision  which  occurred  between  the  wagon  driven 
by  him  and  a  street  car.  It  is  also  conceded  that,  after  the  col- 
lision, the  injured  man  was  visited  by  a  representative  of  the 
railway  company,  with  whom  he  entered  into  a  written  agree- 
ment, which,  after  a  formal  preamble,  provides  as  follows : 

*'The  railway  company  in  consideration  of  the  said  Bodine 
covenanting  not  to  sue  the  said  railway  company  or  any  of  its 
officers,  servants  or  employees  for  or  on  account  of  injuries  sus- 
tained by  him  in  the  collision  referred  to  in  the  preamble  hereof, 
hereby  agrees  to  pay  to  the  said  Bodine  the  sum  of  seven  hun- 
dred and  fifty  ($750.00)  dollars  and  the  said  Bodine  in  con- 
sideration of  the  payment  to  him  by  the  said  railway  company 
of  the  said  sum  of  seven  hundred  and  fifty  ($750.00)  dollars 
hereby  covenants  and  agrees  not  to  sue  the  said  railway  com- 
pany or  any  of  its  officers,  servants  or  employees  for  or  on  ac- 
count of  the  injuries  or  damages  sustained  by  him  in  the  afore- 
said collision,  and  the  said  Bodine  hereby  acknowledges  receipt 
of  the  said  sum  of  seven  hundred  and  fifty  ($750.00)  dollars 
from  the  railway  company.  It  is  hereby  expressly  understood 
and  agreed  that  this  instrument  is  not  a  release  of  the  said  rail- 
way company  nor  to  said  Bodine  *s  employer  or  the  insurer  of 
said  employer  under  the  Workmen's  Compensation  Act  of  the 
State  of  Iowa,  nor  to  any  other  corporation,  firm,  or  person,  but 
is  simply  a  covenant  not  to  sue  the  said  railway  company,  its 
officers,  servants  or  employees,  on  account  of  the  injuries  above 
mentioned.'' 

The  consideration  of  $750  mentioned  in  the  writing  was  re- 
ceived and  retained  by  Bodine.  Prior  to  this  transaction,  the 
laundry  company's  insurer,  the  defendant  Fidelity  &  Casualty 
Company,  as  we  have  already  said,  had  undertaken  to  pay 
Bodine  compensation  at  the  rate  of  $7.61  per  week,  and  did 
make  such  payments  for  a  period  of  three  months,  when  it  re- 
fused further  payment  on  the  ground  that  it  had  been  relieved 
of  further  liability,  to  the  extent  at  least  of  the  sum  which 
Bodine  had  received  from  the  railway  company.  Aside  from  the 
bare  fact  that  there  was  a  collision  between  the  wagon  and  the 
car,  and  that  Bodine  sustained  an  injury  therein,  there  is  no 
testimony  as  to  the  attending  facts  and  circumstances;  and  if 
either  party  to  such  collision  was  chargeable  with  negligence  or 
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wrong,  W6  are  without  any  evidence  of  it.  There  is  no  evidence 
that  Bodine  made  or  presented  any  claim  against  the  railway 
company  on  account  of  his  injury,  and  as  to  the  intention  of 
the  parties  in  making  the  agreement  there  is  no  showing,  ex- 
cept as  it  is  revealed  in  the  writing  itself  and  the  testimony  of 
the  railway's  representative,  who  says:  **The  purpose  of  the 
covenant  not  to  sue  was  not  to  settle  the  question  of  liability." 
The  industrial  commissioner  adopted  the  finding  of  the  majority 
of  the  arbitration  committee,  that  the  claimant  was  entitled  to 
receive  compensation  under  the  statute,  but  that,  since  he  had 
received  $750  from  the  railway  company,  the  compensation  so 
p«iyaUe  ^ould  be  reduced  by  that  amount.  In  reaching  this 
conclusion,  the  commissioner  held  that  the  burden  was  upon  the 
claimant  to  establish  the  fact  that  the  money  received  from  the 
railway  company  was  not  a  recovery  of  damages,  •  within  the 
meaning  of  the  statute,  and  laid  down  the  proposition  that  the 
payment  of  the  money  by  the  railway  company  was  a  **  definite 
recognition  of  liability." 

With  the  foregoing  statement  of  the  substance  of  the  ree- 
oM  and  the  attitude  of  the  parties,  we  turn  to  the  questions  of 
law  so  presented. 

I.  The  authority  for  reducing  the  compensation  due  to 
Bodine,  as  was  done  by  the  arbitration  committee  and  industrial 
commissioner,  is  to  be  found,  if  at  all,  in  that  part  of  the  Com- 
pensation Statute  which  provides  as  follows: 

**  Where  an  employee  coming  under  the  provisions  of  thLs 
act  receives  an  injury  for  which  compensation  is  payable  under 
this  act  and  which  injury  was  caused  under  circumstances  creat- 
ing a  legal  liability  in  some  person  other  than  the  employer,  to 
pay  damages  in  respect  thereof:  (a)  The  employee  or  beneficiary- 
may  take  proceedings  both  against  that  person  to  recover  dam- 
ages and  against  the  employer  for  compensation,  but  the  amount 
of  the  compensation  to  which  he  is  entitled  under  this  act  shall 
be  reduced  by  the  amount  of  damages  recovered,  (b)  If  the 
employee  or  beneficiary  in  such  case  recovers  compensation  under 
this  act,  the  employer  by  whom  the  compensation  was  paid  or 
the  party  who  has  been  called  upon  to  pay  the  compensation, 
shall  be  entitled  to  indemnity  from  the  person  so  liable  to  pay 
damages  as  aforesaid,  and  shall  be  subrogated  to  the  rights  of 


Sept.,  1921]       Renner  v.  Model  L.,  C.  &  D.  Co.  1293 

the  employee  to  recover  therefor/'  Section  2477-m6,  Code  Sup- 
plement, 1913. 

It  will  be  seen  from  the  reading  that  the  first  or  introduc- 
tory sentence  of  the  section  prescribes  the  condition  under  which 
its  provisions  shall  have  application,  and  that  is,  an  injury  to 
the  employee  ^^  caused  under  circumsianees  creating  a  legal  Ua- 
hUity  in  some  person  other  than  the  employer,  to  pay  damages/' 
The  remainder  of  the  section  provides  that,  (a)  when  such  situ- 
ation appears, — ^that  is,  ''legal  liability  in  some  person  other 
than  the  employer,'' — the  injured  employee  may  proceed 
against  his  employer  for  compensation  under  this  statute,  and 
at  the  same  time  maintain  an  action  against  the  other  person 
for  damages  as  at  common  law ;  but  in  such  case,  the  compensa- 
tion recoverable  from  the  employer  is  to  be  reduced  by  the 
** amount  of  damages  recovered"  from  the  third  person.  It 
further  provides  (b)  that,  if  the  employee  recovers  compensation 
from  his  employer  under  such  circumstances, — that  is,  where  the 
injury  was  caused  under  circumstances  creating  a  legal  liability 
in  some  other  person  to  pay  damages, — ^the  employer  or  insurer 
who  has  been  called  upon  to  pay  compensation  **is  entitled  to 
indemnity  from  the  person  so  liable  to  pay  damages,  and  shall 
be  subrogated  to  the  right  of  the  employee  to  recover  therefor. ' ' 

Counsel  on  either  side  have  cited  and  discussed  the  rules 
and  principles  bearing  up(Hi  the  effect  of  a  release  of  or  satis- 
faction by  one  or  more  joint  tort-feasors,  and  of  the  common  law 
or  equitable  right  of  subrogation  in  certain  cases;  but,  except 
as  these  rules  and  principles  may  be  thought  to  afford  aid  by 
way  of  illustration  or  analogy,  they  are  somewhat  beside  the 
question  with  which  we  here  must  deal.  The  rule  that  the  re- 
lease of  one  joint  tort-feasor  works  the  release  of  all  has  its  root 
and  origin  in  the  generally  accepted  doctrine  that  joint  tort- 
feasors are  jointly  and  severally  liable  for  the  damages  result- 
ing  from  their  tort,  and  the  law  will  not  undertake  to  apportion 
such  liability  between  the  individual  wrongdoers.  The  injured 
party  may  pursrae  one  or  all,  and  may  recover  full  satisfaction 
from  any  one  of  them ;  but,  as  he  is  entitled  to  only  one  satisfac- 
tion for  a  single  wrong,  his  release  given  to,  or  his  recovery  of 
such  satisfaction  from,  one  operates  as  a  release  of  all  the  wrong- 
doers. 


\ 
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The  instant  case  does  not  come  within  this  rule,  for  here 
there  is  no  joint  tort — no  common  liability.  Neither  is  there  any 
such  relation  between  the  parties  that  Bodine's  employer  or  its 
insurer  can,  independent  of  the  statute,  rightfully  demand  sub- 
rogation to  Bodine's  right  of  action,  if  any  he  had,  against  the 
railway  company.  In  short,  if  the  employer  or  its  insurer  has 
or  ever  had  any  right  to  maintain  an  action  against  the  railway 
company,  or  to  claim  the  benefit  of  any  payment  by  the  railway 
company  to  Bodine,  it  must  be  found  in  the  terms  of  the  statute 
we  have  above  quoted.  That  statute  is  to  be  read  into  the  con- 
tract of  employment,  and  if  the  proved  or  conceded  facts  are  such 
as  are  there  provided  for,  then  the  defense  pleaded  is  to  be  held 
good ;  otherwise,  it  is  without  merit.  What,  then,  does  the  stat- 
ute prescribe  as  the  basis  or  foundation  of  the  right  which  the 
appellants  assert  ?  The  opening  declaration  of  the  statute  states 
the  first  essential  condition  to  be  that  the  employee's  injury 
has  been  '^  caused  under  circumstances  creati^ng  a  legal  liability 
in  some  person  other  than  the  employer.'*  If  that  condition 
appears,  the  employee,  while  claiming  compensation  from  his 
employer,  may  maiutain  a  separate  action  at  common  law,  to 
enforce  the  '* legal  liability''  of  such  person  other  than  the  em- 
ployer ;  but,  if  he  establishes  such  claim,  the  amount  of  compen- 
sation to  which  he  is  entitled  from  his  employer  is  to  be  reduced 
by  the  amount  of  damages  recovered  from  **the  other  person." 
It  is  then  further  provided  that,  if  the  employer  (or  insurer) 
has  paid  the  compensation  provided  for  by  the  statute,  he  is 
entitled  to  indemnity  from  the  person  so  liable  to  pay  damages, 
and  shall  be  subrogated  to  the  rights  of  the  employee  to  recover 
therefor.  The  provisions  of  the  quoted  section  of  the  act,  Sec- 
tion 2477-m6,  Code  Supplement,  are  not  in  the  least  ambiguous, 
obscure,  or  uncertain.  The  language  is  not  open  to  construction. 
The  rights  and  remedies  therein  provided  may  be  exercised  or 
invoked  only  where  the  injury  to  the  employee  has  been  *  *  caused 
under  circumstances  creating  a  legal  liability  in  some  person 
other  than  the  employer."  Without  this  foundation,  there  is 
nothing  upon  which  to  construct  the  pleaded  defense.  This  rec- 
ord is,  as  we  have  before  noted,  wholly  without  evidence  of  the 
'*  circumstances "  under  which  Bodine  was  injured,  except  the 
simple  fact  that  it  occurred  in  a  collision  between  the  wagon 
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he  was  driving  and  a  street  car.  There  is  neither  allegation 
nor  proof  of  any  fact  or  facts  to  indicate  ** legal  liability"  of  the 
railway  company.  This  alone  would  seem  a  decisive  objection 
to  the  position  of  the  appellants. 

II.  In  considering  the  question  as  to  the  application  of 
this  statute  to  the  issue  raised  by  the  defendants'  answer,  the 
industrial  commissioner  held  that,  the  claimant  having  admitted 

the  receipt  of  money  from  the  railway  company, 

"*  smiyANTf  Work-   the  burden  was  upon  him  to  show  that  it  was  not 

t?on  Act'^auow*    a  rccovcry  of  damages;  and  that,  as  he  has 

able  proc  ure.     f^^jj^^  jjj  ^j^jg  respcct,  defendants  are  entitled  to 

have  his  compensation  from  them  reduced  by  that  amount.  Such 
also  is,  in  substance,  the  position  taken  by  the  defendants  on 
this  appeal.  In  this  the  commissioner  and  the  appellants  are 
manifestly  in  error.  The  claimant's  right  to  compensation  had 
been  established,  and  was  conceded  by  the  defendants;  but  in 
this  proceeding  they  advance  an  afiSrmative  plea  by  which  they 
seek  to  be  relieved,  in  whole  or  in  part,  from  its  payment.  As 
an  affirmative  plea  in  avoidance  of  an  admitted  obligation,  the 
burden  is  upon  them  to  prove  that  the  claimant  has,  in  fpxjt, 
*' recovered  damages"  from  the  railway  company,  and  not  upon 
the  claimant  to  negative  such  alleged  fact.  That  the  statute 
clothes  the  industrial  commissioner  with  wide  discretion  to  in- 
quire  into  the  ** substantial  rights  of  the  parties,"  and  emanci- 
pates him  from  observance  of  the  common  law  or  statutory  rules 
of  evidence  and  from  **  technical  and  formal  rules  of  proce- 
dure," is  to  be  conceded;  but  it  is  to  be  observed  that  this  relates 
solely  to  manner  and  methods  of  procedure  and  to  common  law 
and  statutory  rules  of  evidence,  and  the  commissioner  is  thereby 
authorized  to  make  his  official  investigations  and  inquiries  in  a 
manner  best  suited  to  ascertain  'Hhe  substantial  rights  of  the 
parties."  In  manner  and  method  of  making  such  inquiries,  the 
commissioner  is  not  to  be  hampered  by  formal  or  technical  rules 
of  procedure  or  of  evidence,  but  may  proceed  in  the  manner 
which  he  believes  best  suited  to  develop  the  truth  and  thus  to 
protect  the  substantial  rights  of  the  parties.  But  he  is  not 
clothed  with  power  or  authority  to  change  or  ignore  the  sub- 
stantive law  of  the  jurisdiction.  As  bearing  on  this  point,  see 
the  case  of  Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y.  435  (113 
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N.  E.  507),  where  the  court,  construing  a  statute  qnite  like  our 
own  in  this  respect,  says : 

''The  act  may  be  taken  to  mean  that,  while  the  commission's 
inquiry  is  not  limited  by  the  common  law  or  statutory  rules  of 
evidence  or  by  technical  or  formal  rules  of  procedure  and  it 
may  in  its  discretion  accept  any  evidence  that  is  offered,  still, 
in  the  end,  there  must  be  a  residuum  of  legal  evidence  to  sup- 
port the  claim,  before  an  award  can  be  made.  •  •  •  'There 
must  be  in  the  record  some  evidence  of  a  sound,  competent,  and 
recognizedly  probative  character,  to  sustain  the  findings  and 
award  made,  else  the  findings  and  award  must,  in  fairness,  be  set 
aside  by  the  court.'  '' 

If,  as  we  hold,  the  claim  or  defense  made  by  appellants  for 
a  reduction  of  the  compensation  allowed  to  Bodine  must  have  its 
foundation  in  a  state  of  facts  presented  by  the  statute,  then  the 
right  of  the  claimant  to  insist  upon  the  laying  of  such  founda- 
tion before  he  is  compelled  to  submit  to  such  deduction  is  one 
which  upon  no  theory  of  the  law  can  the  arbitration  committee 
or  the  commissioner  or  the  court  properly  deny  or  ignore.  The 
very  statute  (Chapter  270,  Acts  of  the  Thirty-seventh  Qeneral 
Assembly)  which  confers  upon  the  connuissioner  the  enlarged 
discretion  as  to  procedure  and  evidence  makes  provision  for  ap- 
peal from  his  rulings  and  decisions,  and  gives  the  court  express 
authority  to  set  the  same  aside:  (1)  When  he  acts  without  or 
in  excess  of  his  powers;  or  (2)  when  the  order  or  decree  was 
procured  by  fraud;  or  (3)  when  the  facts  found  by  him  do  not 
sustain  his  order  or  decree;  and  (4)  when  there  is  not  sufBcient 
competent  evidence  to  warrant  him  in  making  the  order  or  de- 
cree appealed  from.  The  district  court  in  this  case  evidently 
reversed  the  ruling  of  the  commissioner  on  the  fourth  of  these 
statutory  grounds;  and,  for  the  reasons  already  stated,  as  well 
as  for  those  we  shall  consider  in  the  following  paragraphs,  we 
think  the  court  did  not  err. 

III.  The  arbitration  committee  and  the  industrial  com- 
missioner  were  evidently  of  the  opinion  that  the  money  paid  by 

the  railway  company  to  Bodine  was  received  by 

*  bkrvaxt:  Work-    him  in  payment  of  the  damages  he  sustained, 

Son  *Art :"  rigM     and  that  the  written  instrument  executed  was 

of  8u  rogation,     intended  to  be  and  is  a  release  and  discharge  of 
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the  railway  company  from  all  liability,  and  that  the  covenant 
not  to  sue  was  a  disguise  adopted  to  conceal  the  real  agreement ; 
or,  to  use  the  commissioner's  language,  the  covenant  is  a  mere 
** jugglery  of  words  and  phrases,"  a  piece  of  ** shrewd  phrase- 
ology," intended  to  deprive  the  employer  of  his  right  to  a  de- 
duction from  the  compensation,  and  to  ** sacrifice  the  employer's 
right  of  action  against  the  railway  company."  Stated  in  other 
words,  the  theory  appears  to  have  been:  (1)  That  there  is 
no  such  thing  as  a  valid  covenant  not  to  sue,  except  as  it  be  held 
the  equivalent  of  a  release  and  satisfaction;  and  (2)  that  to  sus- 
tain the  covenant  in  accordance  with  its  terms  is  to  deprive 
appellants  of  their  right  of  subrogation.  Taking  up  these 
propositions  in  inverse  order:  As  to  the  contention  urged  by 
appellants  that  the  covenant  not  to  sue  has  the  effect  of  a  re- 
lease or  full  discharge,  and  thus  defeats  the  defendants'  right  of 
subrogation,  it  is  to  be  said  that,  if  appellants  had  any  right  of 
subrogation,  imder  the  terms  of  the  statute  (a  situation  not  yet 
made  to  appear),  it  was  not  within  the  power  of  Bodine  to  de- 
prive them  of  it  by  any  agreement  between  him  and  a  **  person 
other  than  his  employer."  A  like  question  has  often  arisen  in 
actions  upon  policies  of  insiirance  which  reserve  to  the  insurer 
the  right  to  be  subrogated  to  the  insured  for  the  recovery  of 
damages  against  third  persons  legally  liable  therefor,  and  it  is 
quite  uniformly  held  that,  in  such  case,  a  settlement  between 
the  insured  and  the  third  person,  without  the  insurer's  express 
or  implied  consent,  will  not  defeat  the  right  of  subrogation.  See 
Monmouth  C.  M,  F.  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107; 
Hart  V.  Western  R.  Corpn.,  54  Mass.  99,  100 ;  19  Oyc.  895,  and 
note;  and  Chickasaw  County  F.  M.  F.  Ins.  Co.  v.  WeUer,  98 
Iowa  731,  734.  The  rule  is  clearly  stated  in  the  last-cited  case, 
where  we  said : 

**If  insured  buildings  or  other  property  be  destroyed 
through  the  negligence  of  some  person  other  than  the  owner,  the 
insurance  company,  upon  pajnoaent  of  the  loss,  will  be  subro- 
gated to  the  right  of  the  owner  to  recover  from  the  wrongdoer. 
The  insured  cannot  bar  the  insurer's  right  of  action  by  executing 
a  release  of  damages  to  the  wrongdoer." 

It  follows  of  necessity  that,  if  the  effect  of  the  claimant's 
covenant  not  to  sue  is  to  bar  his  right  to  receive  the  payments 
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allowed  him  under  the  Compensation  Act,  it  must  be  for  some 
better  reason  than  that  he  thereby  deprived  appellants  of  their 
right,  if  any  they  had,  to  pursue  their  remedy  against  the  rail- 
way company. 

The  decisions  of  this  court  in  Kennedy  Bros,  v,  Iowa  State 
Ins.  Co.,  119  Iowa  29,  and  Southern  Surety  Co.  v.  Chicago,  St. 
P.,  M.  (&  0.  B.  Co.,  187  Iowa  357,  are  in  no  manner  inconsistent 
with  this  holding.  In  the  Kennedy  case,  plaintiffs  sued  upon  a 
policy  which,  by  its  express  terms,  was  to  be  void  and  of  no 
effect  if  it  should  appear  that  the  owner  of  the  insured  property 
had  or  should  have  any  contract  whereby  a  third  person  should 
not  be  liable  for  any  act  or  neglect  in  causing  the  fire.  On  trial, 
it  appeared  that  the  property  destroyed  was  a  grain  elevator, 
on  ground  leased  from  a  railway  company,  under  an  agreement 
by  which  the  owner  assumed  all  risk  of  loss  by  fire,  and  agreed 
to  save  the  railway  company  harmless  from  all  liability  for 
damage  or  loss  by  fire,  however  it  might  originate.  That  was 
the  contract  under  which  plaintiffs  were  occupying  the  property 
when  the  policy  was  issued,  and  when  the  loss  occurred.  Under 
such  circumstances,  it  was  correctly  held  that  the  insurance  was 
forfeited.  In  the  Southern  Surety  Company's  case,  the  injured 
employee,  as  he  lawfully  might,  sued  the  railway  company  by 
whose  neglect  he  was  injured,  and  recovered  a  judgment  for 
damages  to  the  amount  of  $2,300,  which  was  paid  and  dis- 
charged. After  that  case  had  been  tried,  and  judgment  recov- 
ered and  paid,  the  employer's  insurer,  which  had  paid  the  em- 
ployee the  sum  of  $572,  imder  the  Compensation  Act,  sued  the 
railway  company  for  reimbursement,  instead  of  demanding  a 
repayment  from  the  employee,  who  had  collected  full  damages 
from  the  company.  In  a  very  clear  and  convincing  opinion  pre- 
pared by  the  late  Mr.  Justice  Gaynor,  we  held  that  the  injured 
employee  was  authorized  by  statute  to  sue  the  railway  company 
for  the  damages  sustained  by  him,  and  that  it  must  be  presumed 
that  the  judgment  recovered  by  him  was  for  the  full  amount  for 
which  the  company  was  liable,  and  that,  such  judgment  having 
been  paid,  the  company  could  not  be  subjected  to  further  lia- 
bility, at  the  suit  of  the  employer  or  insurer.  In  other  words, 
the  employer  and  insurer  could  not  stand  by  while  the  employee 
prosecuted  the  party  primarily  liable  to  judgment,  and  collected 
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the  damages  in  full,  and  thereafter  themselves  compel  the  com- 
pany to  pay  additional  damages.  In  that  case,  unlike  the  one 
now  at  bar,  there  was  no  question  but  that  the  employee  had  re- 
covered full  damages  from  the  ^^  person  other  than  his  em- 
ployer/' and  that  the  injury  to  the  employee  was  received  under 
circumstances  creating  a  legal  liability  therefor  in  such  other 
person.  The  payment  of  that  judgment  necessarily  released  the 
railway  company  from  further  liability,  and  left  the  insurer's 
reimbursement  for  compensation  paid  the  employee  a  matter  for 
adjustment  between  them.  The  employee,  having  received  the 
compensation,  and  having  also  recovered  full  damages  from  the 
railway  company,  would,  perhaps,  be  liable  as  a  trustee  for  the 
benefit  of  the  insurer  to  the  amount  of  the  payments  made  by 
the  latter.  That  rule  has  no  application  here,  unless  we  hold 
with  appellant  that  the  consideration  paid  Bodine  for  his  cove- 
nant not  to  sue  is  a  recovery  of  damages  within  the  meaning  of 
the  law. 

IV.  It  is  argued  for  appellants  that,  while  the  statute 
does,  in  terms,  make  the  existence  of  circumstances  creating 
legal  liability  in  some  person  other  than  the  employer  essential 
to  its  application,  yet,  if  it  appear  that  the  injured  employee  has, 
for  a  consideration  received,  covenanted  not  to  sue  any  third 
person,  such  fact,  without  other  evidence,  affords  sufficient 
ground  for  holding  that  the  receipt  of  such  consideration  by  the 
employee  is  a  ** recovery  of  damages,"  which  entitles  the  em- 
ployer and  insurer  to  a  pro  tanto  reduction  in  their  payment  of 
compensation  under  the  Workmen's  Act.  True,  counsel  do  not 
state  their  proposition  quite  so  baldly  as  this,  but,  under  the 
record  as  here  presented,  it  is  the  one  on  which  the  appellants 
must  stand  or  fall ;  for,  as  we  have  said,  and  repeat,  there  is  not 
a  scintiUa  of  evidence  tending  to  show  **  circumstances  creating 
a  legal  liability"  in  the  railway  company,  or  to  show  that  any 
claim  or  charge  of  such  liability  was  made  against  it.  True,  a 
few  cases  may  be  found  where  an  injured  person,  having  ex- 
ecuted to  a  third  party  a  formal  release  acknowledging  payment 
and  satisfaction  of  all  claims  for  damage  on  account  of  injuries 
received,  has  been  held  thereby  to  release  all  others,  without  re- 
gard to  the  question  whether  the  party  receiving  the  release  was 
or  was  not  legally  liable ;  but  we  think  the  books  are  without  any 
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precedent  for  giving  that  effect  to  a  covenant  not  to  sue.  And 
assuredly,  no  court  has  yet  gone  to  the  length  of  holding  that 
an  employer  who  seeks  to  be  excused  from  performance  of  his 
statutory  obligation  to  pay  compensation  to  his  injured  em- 
ployee may  be  granted  that  relief  without  proof  of  the  facts 
which  the  statute  makes  essential  to  such  relief.  That,  even  at 
common  law,  and  under  the  strict  common-law  rules  as  to  the 
effect  of  a  release,  the  question  whether  the  person  released  was 
in  any  manner  legally  liable  to  the  releasor  was  a  material  in- 
quiry, is  well  established.  Substantially  the  only  exception  to 
this  rule  is  to  be  found  in  cases  where  a  strict  formal  release, 
under  seal,  has  been  given,  thus  excluding  all  other  inquiry  into 
the  nierits,  a  rule  from  which  the  courts  both  of  England  and 
of  this  country  have  largely  broken  away*  Bloss  v.  Plymale,  3 
W.  Va.  393;  Matheson  v.  O'Kane,  211  Mass.  91;  Edens  v. 
Fletcher,  79  Kan.  139 ;  OUberi  v.  Finch,  173  N.  Y.  455. 

In  the  early  case  of  Turner  v.  Hitchcock,  20  Iowa  310,  an 
oft-quoted  authority  upon  the  effect  of  a  release  to  one  wrong- 
doer upon  a  plaintiff's  right  to  sue  others,  the  plaintiff  had 
sued  a  large  number  of  persons  jointly  for  an  alleged  trespass. 
Before  the  case  came  on  for  trial,  the  plaintiff  notified  a  defend- 
ant, one  Johnson,  that  no  personal  claim  was  made  against  him, 
and  that  plaintiff  relinquished  all  claim  for  judgment  against 
him.  Because  of  this,  the  trial  court  held  that  all  the  def  endant.s 
were  discharged.  Plaintiff  also  requested  the  court  to  instruct 
the  jury :  First,  that,  unless  it  was  found  that  Johnson  was  one 
of  the  trespassers,  his  release  did  not  discharge  the  other  defend- 
ants; and  second,  that  the  plaintiff  may  discharge  a  defendant 
who  is  not  a  trespasser,  without  discharging  the  trespassers. 
These  requests  were  denied,  a  ruling  which  this  court,  speaking 
by  Dillon,  J.,  held  to  be  error,  saying : 

**It  is  the  opinion  of  this  court  that  these  last  two  instruc- 
tions ought  to  have  been  given.  It  was  held  in  WUson  v.  Reed, 
3  Johns.  175,  that  a  release  to  a  person  as  a  joint  trespasser 
who  is  not,  in  fact,  liable  to  the  releasor,  will  not  destroy  the 
right  of  action  against  those  who  are  liable.  This  must  be  so, 
in  the  nature  of  things. ' ' 

Quite  in  point,  also,  is  Thonias  v.  Central  R.  Co.,  194  Pa. 
511   (45  Atl.  344).    There  the  plaintiff  was  suing  the  Central 
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Railroad  Company  for  the  death  of  an  engineer  of  the  Reading 
Railroad  Company,  who  was  killed  in  a  collision  between  trains. 
The  defendant  offered  to  show  that  the  administrator  had  set- 
tled with  and  released  the  Reading  Railroad  Company,  but  the 
evidence  was  excluded.  On  appeal,  it  was  held  that  the  ruling 
was  not  erroneous,  because  '*  there  was  no  evidence  that  the 
Reading  Railroad  Company  was  negligent,"  and  the  evidence 
of  a  release  of  that  company  **was,  therefore,  irrelevant." 

In  Dufur  v.  Boston  &  M.  R.  Co.,  75  Vt.  165  (53  Atl.  1068), 
the  plaintiff  was  injured  under  circumstances  indicating  joint 
liability  therefor  on«  part  of  one  Allen  and  the  Boston  &  Maine 
Railroad  Company.  Plaintiff  settled  with  Allen,  and,  in  con- 
sideration of  a  money  payment  of  damages,  gave  him  a  written 
release,  under  seal.  Later,  he  brought  suit  against  the  railway 
company,  and  the  court,  while  holding  that  there  was  clearly  a 
joint  tort,  and  that  the  release'  and  satisfaction  given  to  Allen 
inured  to  the  benefit  of  the  railway  company,  discussed  the  law 
of  such  cases  as  follows : 

''Upon  the  allegations  in  the  declaration,  the  plaintiff 
clearly  had  a  right  of  action  against  the  defendant,  whether 
Allen  was  liable  or  not ;  and,  to  defeat  the  action,  the  defendant 
must  allege  facts  showing  that  it  was  not  liable,  or  that  it  and 
Allen  were  jointly  liable,  and  that  the  plaintiff  released  Allen 
from  such  liability.  If  Allen  was  never  liable,  then  the  release 
given  him  did  not  affect  the  defendant's  liability.  In  that  case, 
the  payment  by  Allen  would  be  the  act  of  a  stranger  to  the  cause 
of  action." 

Among  the  precedents  relied  upon  by  appellant  is  Leddy  v. 
Barney,  139  Mass.  394  (2  N.  E.  107).  There  the  court  uses  this 
language: 

**If  the  claim  is  made  against  one  and  released,  all  who  may 
be  liable  are  discharged,  whether  the  one  released  was  liable  or 
not." 

In  further  elucidation  of  the  rights  of  the  parties,  the  court 
says  that,  to  make  the  release  operative  in  favor  of  the  defend- 
ant Barney,  ''the  identity  of  the  cause  of  action  against  the 
defendant  with  a  cause  of  action  against  Chace  [the  party  re- 
leased] must  be  shown.  This  may  be  done  by  showing  that 
plaintiff  had  the  same  cause  of  action  against  both,  as  that  they 
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were  both,  in  fact,  concerned  in  the  act  complained  of,  so  that 
whatever  action  would  lie  against  one  would  also  lie  against 
the  other,  or  by  showing  that  liability  for  the  same  act  was. 
claimed  by  the  plaintiff  against  both/' — thus  making  a  case 
which  is  widely  out  of  parallel  with  the  one  before  us.  More- 
over, as  we  shall  see,  this  court  has  expressly  refused  to  follow 
the  authority  of  the  Leddy  case. 

In  a  later  case,  more  nearly  in  point,  Pickwick  v.  McCatdiff, 
193  Mass.  70,  the  same  court,  after  referring  to  the  general  rule 
that  a  release  to  one  may  effect  the  release  of  all,  adds : 

**But  in  order  to  have  that  effect,  we  think  that  the  party 
to  whom  the  release  is  given  must  be  one  against  whom  an  action 
would  or  might  lie,  and  that  a  claim  has  been  made  for  or  on 
account  of  the  alleged  tort.  It  is  not  necessary  that  it  should 
appear  that  he  was,  in  fact,  liable." 

To  the  same  effect  is  the  decision  in  Kentiicky  &  /.  B.  Co. 
V.  Hall,  125  Ind.  220  (25  N.  E.  219).  There  the  plaintiff,  a 
brakeman  on  a  train  operated  by  the  Louisville,  BvansviUe  & 
St.  Louis  Railroad  Company,  was  injured  in  a  collision  between 
his  train  and  one  operated  by  the  defendant  Bridge  Company. 
Charging  negligence  against  the  latter  company,  he  sued  for 
damages.  Before  the  case  was  tried,  plaintiff  had  executed  a 
release  to  his  employer,  the  railway  company ;  but  the  court  re- 
fused to  give  any  effect  to  such  release  in  favor  of  the  defendant, 
basing  such  ruling  on  the  fact  that  the  record  failed  *;to  show 
that  plaintiff  ever  made  any  demand  against  the  railway  com- 
pany for  damages  on  account  of  such  injury,  or  ever  claimed  thai 
it  was  in  any  way  responsible  for  the  accident."  To  the  same 
general  effect,  see  Iddings  v.  Citizens^  St,  Bank,  3  Neb.  (Unof.) 
750  (92  N.  W.  578) ;  Missouri,  K.  &  T.  B.  Co.  v.  McWherter, 
59  Kan.  345 ;  Wardell  v.  McConnell,  25  Neb.  558 ;  Atlantic  Dock 
Co.  V.  City  of  New  York,  53  N.  Y.  64;  Seiber  v.  Amunson,  78 
Wis.  679  (47N.  W.  1126). 

The  principle  was  recognized  by  this  court  again  in  Snyder 
V.  Mutual  Tel.  Co.,  135  Iowa  215,  227.  The  plaintiff  there  was 
denied  recovery  because,  in  consideration  of  a  payment  of  a  sum 
of  money,  she  had,  in  formal  writing,  accepted  it  in  full  of  any 
and  all  claims  and  demands  growing  out  of  the  death  of  her 
husband.    In  so  deciding,  however,  the  court  was  careful  to  say : 
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**  Without  doubt,  there  may  be  technical  releases  or  cove- 
nants not  to  sne,  which,  however  effectual  in  favor  of  the  person 
thus  relieved  from  liability,  are  not  conclusive  as  to  another 
charged  with  the  same  wrong ;  it  appearing  tha4  the  person  thus 
released  was  in  no  way  liable.  *  *  *  It  is  also  true  that  a 
mere  gratuity  paid  by  one  as  to  whom  no  claim  is  asserted  and 
no  liability  contemplated  will  not  be  a  satisfaction  of  a  claim 
against  the  one  liable  for  an  injury." 

If  there  be  any  diflSculty  in  reconciling  all  the  precedents 
bearing  on  this  point, — and  it  must  be  admitted  ther^  is, — ^this 
court  has  definitely  announced  its  own  stand  thereon.  In  Byan 
V,  Becker,  136  Iowa  273,  Becker  sued  Byan  for  damages  on  ac- 
count of  an  alleged  tort,  and  recovered  judgment.  Later,  Becker 
sued  one  McGeough  for  the  same  wrong.  In  this  action,  Becker 
recovered  judgment,  upon  stipulation  of  the  parties  that  a  re- 
covery should  be  had  of  $50  in  **full  satisfaction  and  settle- 
ment" of  Becker's  claim.  This  judgment  was  paid  and  dis- 
charged, and  thereupon  Byan  brought  suit  to  cancel  the  judg- 
ment against  him,  on  the  theory  that  the  release  and  satisfac- 
tion in  favor  of  McGeough  was,  in  law,  a  release  of  Byan,  a 
joint  tort-feasor.  Yielding  to  the  liberalising  tendency  of  mod- 
em decisions,  we  there  held  that,  notwithstanding  the  entry  of 
judgment  and  the  stipulated  release  and  discharge  of  McGeough, 
it  was  competent  for  Becker  to  show:  (1)  That  the  McGeough 
judgment  was  not  rendered  on  the  theory  of  damages  for  the 
injury  done  to  Becker;  (2)  that  McGeough  was  not,  in  fact, 
liable  for  the  tort;  and  (3)  that  there  was  no  intent  to  satisfy 
Becker's  claim  against  Byan.  In  so  ruling,  we  reaffirmed  the 
holding  already  quoted  from  our  early  case  of  Tturn^r  v.  Hitch- 
cock, supra,  and,  speaking  by  Deemer,  J.,  we  said : 

''Upon  these  propositions,  the  authorities  are  in  seeming 
conflict.  Some  of  the  cases  hold  that  one  securing  judgment 
upon  a  claim  for  damages  is  estopped  from  denying  liability 
upon  part  of  the  party  sued.  Of  this  class  are  Leddy  v.  Barney, 
139  Mass.  394  [and  other  cited  cases] .  While  on  the  other  side 
are  WUson  v.  Beed,  3  Johns.  (N.  Y.)  175;  Snow  v.  Chandler,  10 
N.  H.  92 ;  Bloss  V.  Plymale,  supra ;  Pogel  v.  MeUke,  60  Wis.  248 ; 
BaUroad  Co.  v.  McWherter,  59  Kan.  345.  We  have  adopted  the 
latter  rule  for  this  state." 
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For  the  purposes  of  this  case,  it  may  be  admitted  that  a 
covenant  not  to  sue  may  be  shown  to  have  been  intended  as  an 
unqualified  discharge  or  release ;  but  the  burden  of  proof  is  upon 
the  party  seeking  to  fasten  that  character  or  effect  upon  the 
instrument,  to  produce  evidence  justifying  such  conclusion. 
See  Johnson  v.  Von  Sckolley,  218  Mass.  454  (106  N.  E.  17). 
There  is  no  evidence  to  that  effect  in  this  record.  There  is  no 
testimony  having  any  tendency  to  show  that  the  street  railway 
company  was  legally  liable  for  Bodine's  injury,  or  that  he 
charged  it  with  liability  or  made  claim  upon  it  for  damages  or 
threatened  or  contemplated  suit  against  it.  Upon  such  a  show- 
ing, it  must  be  said,  as  a  matter  of  law,  that  the  instrument  is 
to  be  given  effect  according  to  its  terms. 

V.  It  seems  to  us  unnecessary  to  extend  this  opinion  to 
discuss  the  legal  character  and  efficacy  of  a  covenant  not  to  sue. 
That  it  is  a  legitimate  subject  of  contract  has  been  affirmed  over 

and  over  again  by  practically  all  the  courts  of 
nant  "not  to       our  couutry ;  and  that  such  a  covenant,  unless 


sue." 


shown  to  have  been  otherwise  intended,  does 
not  operate  to  release  or  discharge  from  liability  any  person 
other  than  the  covenantee,  is  equally  well  settled.  See  Maiheson 
V,  O'Kane,  211  Mass.  91;  Nashville  I.  R,  Co.  v.  Gregory,  137 
Tenn.  422  (193  S.  W.  1053) ;  Musolf  v.  Duhiih  E.  Elec.  Co.,  108 
Minn.  369  (122  N.  W.  499) ;  Edens  v.  Fletcher,  79  Kan.  139  (98 
Pac.  784) ;  Chicago  &  A,  R.  Co,  v.  AveHll,  224  111.  516;  Miller 
V.  Fenton,  11  Paige  (N.  Y.)  18,  20;  Gilbert  v.  Finch,  173  N.  Y. 
455;  Miller  v.  Beck  &  Co.,  108  Iowa  575;  Bloss  v.  Plymale,  3 
W.  Va.  393. 

The  covenant  in  this  case  being  one  the  legal  validity  of 
which  must  be  conceded,  the  courts  are  bound  to  construe  and 
sustain  it  according  to  its  terms,  in  the  absence  of  evidence  im- 
peaching its  good  faith,  or  showing  that  the  money,  receipt  of 
which  it  acknowledges,  was,  in  fact,  accepted  as  damages,  in- 
stead of  consideration  for  his  agreement  not  to  sue  the  railway 
company.  As  was  well  suggested  by  the  court  below  in  reversing 
the  finding  of  the  industrial  commissioner,  the  covenant  not  to 
sue  was  a  legitimate  contract,  and  the  making  of  the  same  a 
sufficient  consideration,  if  so  deemed  by  the  parties,  to  support 
the  payment  made.    The  mere  fact  of  such  payment  is  not  a  con- 
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cession  of  liability  by  the  railway  company,  nor  is  its  mere  receipt 
by  Bodine  evidence  that  he  was  making  or  asserting  any  claim  of 
liability  on  its  part.  Nor  is  it  material  that  **  private  corpora- 
tions are  not  charitable  institutions,"  or  material  to  recall  that 
they  '*  exist  wholly  and  solely  for  the  single  purpose  of  financial 
gain;"  for  it  is  not  impossible  that  corporations,  not  unlike 
many  individual  citizens,  may  believe  it  business  wisdom  to 
purchase  immunity  from  the  expense  and  trouble  of  a  possible 
lawsuit,  even  where  no  liability  in  fact  exists.  The  railway  com- 
pany in  this  instance  was  faced  with  the  fact  that  Bodine  had 
been  injured  in  a  collision  with  one  of  its  cars ;  and,  even  though 
it  may  have  been  wholly  without  fault,  and  in  no  manner  legally 
liable  for  such  injury,  and  no  claim  or  charge  of  such  liability 
yet  preferred,  it  is  reasonably  possible  for  it  to  have  preferred 
taking  the  initiative  and  fending  against  possible  trouble  in  that 
line  by  obtaining  a  covenant  from  the  injured  man  not  to  sue. 
Money  paid  upon  such  consideration  would  be  in  no  proper 
sense  ** damages,"  and  its  acceptance  would  be  in  no  proper 
sense  a  ** satisfaction"  of  the  liability  of  his  employer  for  the 
payment  of  compensation  under  the  statute.  If  Bodine  had  been 
a  member  of  some  insurance  organization  which  paid  benefits  to 
its  sick  or  injured  members,  and  had  received  a  substantial  sum 
of  money  from  such  source,  no  one  would  think  of  giving  the 
appellants  credit'  therefor,  upon  the  statutory  compensation 
which  had  been  awarded  to  him ;  and  yet  a  claim  for  such  credit 
would  be  scarcely  less  reasonable  than  their  demand  made  in 
this  case.  Speaking  of  covenants  not  to  sue,  the  Minnesota  court 
has  said : 

**  Competent  parties  are  fully  protected  in  their  freedom  to 
make  lawful  contracts.  Agreements  to  avoid  litigation  are  law- 
ful contracts.  Negotiations  leading  to  them  are  protected.  They 
are  both  encouraged  and  enforced.  When  competent  parties 
have  written  out  the  terms  upon  which  they  have  agreed,  their 
contract  must  be  reasonably  construed  so  as  to  carry  out  their 
intentions." 

The  language  of  the  covenant  in  this  case  is  not  open  to 
doubt  or  uncertainty.  It  provides  in  express  terms  that  the 
money  is  paid  in  consideration  of  Bodine 's  agreement  not  to  sue 
the  railway  company,  its  officers,  servants,  or  employees  on  ae- 
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count  of  his  injury.  To  make  the  intent  doubly  clear,  it  de- 
clares in  terms  that  it  is  not  a  release  of  the  company,  or  of 
Bodine's  employer  or  insurer,  or  of  any  other  person,  but  is 
'* simply  a  covenant  not  to  sue." 

We  cannot  take  it  for  granted  that  this  instrument  is  not 
what  it  professes  to  be,  or  assume,  without  evidence,  that  the 
money  was  paid  or  received  upon  any  other  consideration  than 
is  there  expressed. 

Counsel  say,  however,  that  covenants  not  to  sue  have  no 
place  except  where  there  are  two  or  more  joint  tort-feasors ;  and 
that,  as  the  appellants  were  not  joint  tort-feasors  with  the  rail- 
way company,  the  only  effect  of  the  written  instrument  would 
be  to  release  the  railway  company ;  and  that,  such  being  the  case, 
the  money  paid,  though  nominally  in  consideration  of  the  agree- 
ment not  to  sue,  must  be  treated  as  a  payment  of  damages. 
Neither  the  premise  nor  the  conclusion  is  entirely  sound.  It  is 
true  that,  as  a  general  rule,  such  agreements  are  made  use  of 
in  cases  where  a  joint  tort  is  claimed ;  but  courts  have  frequently 
extended  the  doctrine  to  matters  of  joint  contracts,  and  other 
more  or  less  analogous  cases.  The  statute  here  did  vest  Bodine 
with  the  right  to  proceed  against  his  employer  for  compensation 
under  the  statute,  and  also,  at  his  option,  to  sue  any  person 
** other  than  his  employer,"  if  the  circumstances  of  his  injury 
were  such  as  to  create  legal  liability  in  such  other  person.  The 
employer  and  **the  other  person,"  if  liable,  were  in  no  sense 
joint  tort-feasors;  yet  both  were,  in  a  sense,  liable  to  the  em- 
ployee for  the  same  injury,  the  obligation  of  the  one  being 
measured  by  the  terms  of  the  Compensation  Act,  and  the  other 
by  the  applicable  rules  of  the  common  law. 

The  right  of  Bodine  to  sue  any  person  other  than  his  em- 
ployer was  a  mere  option.  He  could,  if  he  chose,  rest  upon  the 
allowance  to  him  of  the  statutory  compensation,  and  his  refusal 
to  seek  satisfaction  at  common  law  would  work  no  wrong  to  his 
employer.  If  he  could  refuse  to  sue,  without  alSEecting  his  right 
to  receive  compensation,  how  can  his  mere  agreement  not  to  sue 
affect  the  relations  of  the  parties,  even  though,  as  between  him 
and  the  railway  company,  it  may  be  said  to  operate  as  a  release  ? 
Had  he  elected  to  sue,  and  had  recovered  and  collected  judgment 
for  damages,  then,  as  he  could  not  be  permitted  to  receive  more 
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than  one  satisfaction,  the  appellants  could  require  him  to  ac- 
count to  them  for  their  advancements  upon  his  compensation. 
But  he  did  not  sue,  and  there  is  no  showing  that,  in  covenant- 
ing not  to  do  so,  he  deprived  the  appellants  of  any  right  or 
advantage  which  they  would  have  acquired  or  enjoyed,  had  that 
covenant  never  been  made.  If  Bodine  had  no  right  to  recover 
damages  from  the  railway  company  (and  none  has  been  shown), 
then  the  appellants  could  not  obtain  any  better  or  higher  right 
by  subrogation,  even  though  the  covenant  not  to  sue  had  never 
been  made.  And  for  appellants  to  be  allowed  credit  or  deduc- 
tion upon  the  compensation  payable  to  the  claimant,  it  must 
aflfirmatively  appear  that  the  money  received  by  him  was,  in 
legal  effect,  a  recovery  of  damages, — ^a  showing  which  has  not 
been  made. 

This  conclusion  might  well  have  been  reached  with  greater 
measure  of  brevity  by  confining  our  discussion  to  the  single 
proposition  that  appellants'  right,  if  any,  to  a  reduction  of  the 
compensation  to  Bodine  is  purely  statutory,  and  that  there  is 
an  entire  failure  on  their  part  to  l^y  the  statutory  foundation 
for  such  relief.  But  counsel  on  either  side  have  had  recourse 
to  the  wide  field  of  inqiiiry  into  the  common  law  of  releases  and 
covenants  not  to  sue,  a  subject  by  no  means  free  from  the  con- 
fusion of  conflicting  authority,  and  one  bearing  visible  marks 
of  the  influences  of  legal  evolution ;  and  we  have  thought  it  not 
unwise  to  indulge  in  some  latitude  of  discussion  along  that  line. 

We  are  satisfied  with  the  correctness  of  the  judgment  below, 
and  it  is — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


F.  T.  Smith,  Appellant,  v.  H.  A.  Eells  et  al..  Appellees. 

BSOEEBS:     Nature  of  Contract — Option  to  Purcbase  (7)  or  Contract 

1  of  Agency  (7)  A  so-called  ** option,''  wherein  the  owner  of  prop- 
erty agrees  "to  sell"  for  a  stated  price  and  on  stated  terms,  with 
right  in  the  so-called  optionee  to  have  as  commission  all  sums  in 
excess  of  said  stated  sum,  is  not  an  option  to  purchase,  but  a  con- 
tract for  sale  by  a  broker  for  a  commission. 

VENDOR  AND  PITBCHASEB:     Rescission — ^Vendor's  Duty  to  Betum 

2  Payment  Thoagh  Paid  to  Agent  as  Oonunission.    An  agreement  be- 
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tween  a  vendor  and  a  purchaser  to  rescind  an  executed  sale  implies 
an  agreement  on  the  part  of  the  vendor  to  return  all  of  the  consid- 
eration, even  though  a  part  thereof  has  been  paid  to  vendor's 
agent  as  commission,  and  the  agent  declines  to  surrender  it. 

Appeal  frmn  Woodbury  District  Court. — ^W.  G.  Sears,  Judge. 

September  30, 1921. 

Action  at  law  to  recover  an  amount  alleged  to  be  due  plain- 
tiff upon  the  rescission  of  a  contract  for  the  purchase  of  land. 
The  facts  are  stated  in  the  opinion.  Prom  a  judgment  in  favor 
of  defendants,  the  plaintiff  appeals. — Reversed, 

Kass  Bros.,  for  appellant. 

Free,  Ooltz  <&  Pickus  and  John  F.  Stecker,  for  appellees. 

Weaver,  J. — The  claim  of  plaintiff  is  that,  in  February, 
1918,  he  entered  into  a  contract  with  defendant  Kingsbury  for 
the  purchase  of  a  tract  of  land  on  which  he  made  certain  cash 
payments,  and  delivered  to  said  Kingsbury  or  his  agent,  Eells, 
the  promissory  note  of  one  Ford ;  and  that  thereafter,  by  agree- 
ment of  the  parties,  the  contract  of  purchase  was  rescinded,  en- 
titling plaintiff  to  a  return  of  the  payments  made  and  a  rede- 
livery to  him  of  the  Ford  promissory  note.  He  further  alleges 
that,  in  pursuance  of  such  rescission,  Kingsbury  did  return  to 
him  the  cash  consideration  paid  for  the  land,  except  a  small  sum 
of  about  $7.00,  but  did  not  return,  nor  has  he  since  returned, 
the  Ford  note  and  the  mortgage  securing  its  payments. 

The  defendant  Eells,  answering  separately,  denies  the  peti- 
tion, and  by  way  of  cross-petition  alleges  that,  at  the  time  men- 
tioned, he  was  engaged  in  the  business  of  selling  real  estate 
upon  commission,  and  sold  the  land  of  Kingsbury  to  the  plain- 
tiff, Smith ;  that  said  sale  was  evidenced  by  written  contract  be- 
tween Kingsbury  and  Smith,  and  for  his  services  in  that  behalf 
and  by  agreement  with  Kingsbury,  he  (Eells)  received  the  sum 
of  $1,200,  which  sum,  as  we  understand  the  record,  was  made 
of  a  cash  payment  of  $7.00  and  a  delivery  to  Eells  of  the  Ford 
promissory  note  and  mortgage,  computed  at  $1,193.    The  cross- 
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petitioner  further  alleges,  on  information  and  belief,  that  in 
May,  after  the  date  of  the  contract  of  sale  in  February,  1918, 
plaintiff,  Smith,  and  defendant  Kingsbury,  by  mutual  agree- 
ment, but  without  the  knowledge  of  cross-petitioner,  and  with 
intent  to  defraud  him  of  the  commission  earned  in  negotiating 
such  sale,  mutually  agreed  to  rescind  and  annul  their  contract 
of  sale;  but  that  he  (Eells)  had  no  part  in  such  agreement  for 
rescission,  and  is  in  no  manner  bound  thereby.  The  cross-peti- 
tioner therefore  asks  that  be  be  adjudged  to  be  the  owner  of  the 
note  and  mortgage,  and  that  plaintiff's  claim  against  him  be 
dismissed. 

The  defendant  Kingsbury,  answering  separately,  denies  the 
petition,  except  as  admitted.  He  admits  that  plaintiff  delivered 
the  note  and  mortgage  to  Eells,  but  denies  that,  in  receiving 
such  payment,  Eells  was  acting  as  his  agent.  He'  alleges  that, 
instead  of  selling  his  land  to  plaintiff,  he  in  fact  sold  to  Eells, 
and  that  later  Eells  sold  it  to  plaintiff,  and  that  thereafter,  at 
the  request  of  Eells,  he  (Kingsbury)  entered  into  a  written  con- 
tract for  a  sale  direct  from  himself  to  the  plaintiff,  and  that, 
pursuant  to  said  contract,  plaintiff  paid  direct  to  Kingsbury 
the  sum  of  $800  in  money,  and  gave  him  his  promissory  note 
for  $1,000.  The  answer  of  this  defendant  also  alleges  the  agreed 
rescission  of  said  contract,  and  avers  that  he  (Kingsbury)  did 
return  to  plaintiff  the  cash  payment  of  $800  and  the  $1,000  note. 

On  these  issues,  the  cause  was  tried  to  the  court,  which 
found  for  the  cross-petitioner  Eells,  that  he  is  the  owner  of  the 
Ford  note  and  mortgage  and  is  entitled  to  retain  the  same  as  his 
own  property,  together  with  the  cash  payment  of  about  $7.00 
received  by  him.  The  court  also  found  that  plaintiff  was  en- 
titled to  recover  nothing  from  the  defendant  Kingsbury.  The 
plaintiff  appeals. 

I.    It  is  conceded  that,  as  between  the  plaintiff,  Smith,  and 

the  defendant  Kingsbury,  the  contract  of  sale  was  rescinded, 

and,  this  being  the  case,  it  was  the  plaintiff's  right  to  demand 

1.  brokees:  na-      ^^OJD.  the  Seller  a  return  or  repayment  of  all 

!"!?«' f!?°S'fr^''    that  the  latter  had  received  of  the  consideration 

option  to  pur- 

contJacV^o?'        ^^^  ^^®  rescinded  contract.    It  is  conceded,  also, 
agency  (?)  that  he  did  return  aU  of  such  consideration  ex- 

cept the  amount  of  $1,200  (in  money  and  the  Ford  note),  which 
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was  in  the  hands  of  Eells.  Whether  he  is  to  be  relieved  of  any 
obligation  to  return  this  $1,200  depends  in  some  degree  upon 
the  real  relation  existing  between  him  and  Eells  and  the  plaintiff. 

Counsel  for  Kingsbury  contends,  as  he  logically  must,  that 
Eells  was  not  the  agent  of  Kingsbury,  but  was  himself  a  pur- 
chaser from  him,  and  that  the  sale  to  plaintiff  was  by  Eells  as  of 
his  own  property;  and  apparently  the  trial  court  adopted  this 
theory.  For  reasons  hereinafter  more  particularly  stated,  we 
think  the  record  does  not  sustain  suoh  finding. 

II.  Stating  his  own  defense  and  claim  in  his  answer  and 
cross-petition,  Eells  does  not  allege  or  pretend  that  he  was  act- 
ing otherwise  than  as  Kingsbury's  agent.  He  expressly  alleges 
that  he  was  in  the  business  of  ''selling  real  estate  upon  com- 
mission;" that  Elingsbury  **was  the  owner''  of  the  land;  that 
he  (Eells)  sofd  this  land  to  plaintiff;  and  that,  ''by  agreement 
between  him  (Eells)  and  Kingsbury,"  he  (Eells)  "was  to  receive 
and  did  receive  in  full  compensation  for  the  sale  of  said  premises 
to  Smith  the  sum  of  $1,200."  This  is  the  case  Eells  made  on 
paper;  it  is  so  alleged  in  the  pleading  on  which  he  went  to 
trial ;  and  its  correctness  in  this  respect  is  borne  out  very  clearly 
by  many  other  admitted  circumstances.  It  is  true,  he  wobbles 
somewhat  on  the  witness  stand,  and  swears  that,  while  he  had 
this  land  on  his  list,  and  after  he  had  interested  the  plaintiff  in 
its  proposed  purchase,  he  took  an  "option"  on  the  land  for 
himself,  and  then  effected  a  sale  to  plaintiff,  which  he  carried 
out  by  having  Kingsbury  figure  as  the  seller,  in  executing  the 
written  contract.  This  alleged  "option"  was  reduced  to  writ- 
ing, as  follows : 


February  8, 1918. 
I  hereby  agree  with  H.  A.  Eells  to  sell  my  farm  near 
Sargents  Bluff — the  numbers  of  which  are  Lot  1  of  the  N  one 
half  of  Sec.  24,  Twp.  88,  R.  48  for  the  sum  of  $13,000.00  net  to 
me.  The  payments  to  be  made  as  follows:  $1,800.00  cash 
March  1st,  1918,  and  $500  per  year  and  6  per  cent  interest  each 
succeeding  year  until  balance  is  paid. 

"This  agreement  holds  good  until  Tuesday  night  6  o'clock 
February  12th.  I  will  enter  into  contract  on  the  above  and  all 
over  the  above  $13,000.00  is  to  go  to  H.  A.  Eells  as  caw/mission. 
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''Receipt  hereby  acknowledged  of  $200.00  for  above  option. 
$200.00  to  be  deducted  if  sale  is  made. 

''W.H.Kingsbury. 

"When  one  half  is  paid  W.  H.  Kingsbury  will  give  deed  and 
clear  abstract." 

As  will  readily  be  seen,  this  is  not  an  "option"  at  all.  It 
is  written  authority  to  Bells  to  sell  the  land  for  Kingsbury  on  the 
prescribed  terms,  and  fixing  the  commission  the  latter  was  to 
receive  if  such  a  sale  was  accomplished.  It  only  confirms  the 
agency  alleged  in  the  cross-petition.  The  agency  of  Bells  is 
too  clearly  established  to  be  open  to  reasonable  doubt. 

III.    But,  the  agency  of  Bells  having  been  found,  it  does 

not  necessarily  follow  that  plaintiff  may,  in  this  action,  compel 

such  agent  to  return  the  commission  he  received  on  the  contract 

2.  Vendor  and        ^^  ^^^^'    Kingsbury  having  authorized  his  agent 

ra»cu»io?f  ven-    *^  Kiakc  a  salc,  and  having  undertaken  to  pay  a 

retur/paj™nt    stated    commissiou   therefor,    such    commission 

though  paid  to     ^^g  earned  when  the  agent  produced  a  pur- 
agent  as  eonunu*  ox-  x- 

*^^^'  chaser  who  was  accepted  by  the  owner,  and  a 

binding  contract  entered  into  between  the  parties.  When  that 
was  done,  and  the  seller  had  paid  the  promised  commission,  the 
right  of  the  agent  to  retain  it  could  not  be  defeated  by  the  sub- 
sequent agreement  of  the  seller  and  buyer  to  abandon  and  rescind 
their  contract.  It  is  nowhere  claimed  or  shown  that  Bells  had 
any  part  in  the  rescission  of  the  contract,  or  in  any  manner  con- 
sented thereto.  Under  such  circumstances,  if  the  seller  agrees 
to  a  rescission,  the  burden  is  upon  him,  and  not  upon  his  agent, 
to  restore  the  consideration  received;  and  this  duty  is  in  no 
manner  modified  or  lessened  if  the  agent  has  retained  his  proper 
commission  out  of  a  payment  made  by  the  buyer  upon  the  pur- 
chase price.  Parties  may,  of  course,  rescind  a  contract  upon  any 
terms  or  conditions  to  which  they  mutually  agree;  but,  where 
a  rescission  is  agreed  upon  without  express  or  implied  consent 
to  waive  the  resultant  obligation  to  restore  the  status  quo  of  the 
parties,  the  right  to  insist  upon  such  restoration  will  ordinarily 
be  recognized  and  enforced.  In  this  case,  it  is  alleged  in  plead- 
ing by  each  of  the  parties  that,  in  May,  1918,  the  plaintiif  and 
Kingsbury  did  mutually  agree  to  "cancel,  abandon,  and  re- 
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scind;''  but  neither  appellant  nor  appellee  alleges  any  fact 
tending  to  limit  or  restrict  the  ordinary  legal  effect  of  a  volun- 
tary rescission.  It  follows,  of  apparent  necessity,  that  the  con- 
clusion of  the  trial  court  absolving  the  defendant  Kingsbury 
from  any  duty  to  make  full  restitution  to  the  plaintiflE  cannot 
be  sustained.  The  judgment  appealed  from  is  reversed,  and 
cause  remanded  for  further  proceedings  in  harmony  with  the 
views  herein  expressed. — Reversed. 

Evans,  C.  J.,  Preston  and  De  Graff,  J  J.,  concur. 


L.  B.  Stuart  et  al.,  Appellees,  v.  T.  G.  White,  Appellant. 

COMPROMISE  AND  SETTLEMENT:  Betention  of  Benefits.  A  party 
may  not  repudiate  a  compromise  and  settlement  while  retaining  all 
the  benefits  and  advantages  thereof. 

Appeal  from  Linn  District  Court. — ^Joiin  T.  Moffit,  Judgre. 

September  30,  1921. 

Action  in  equity  for  an  accounting.  Decree  and  judgment 
as  prayed.    Defendant  appeals. — Reversed. 

Crissman  d-  Linvilley  for  appellant. 
F.  L.  Anderson,  for  appellees. 

Stevens,  J. — In  December,  1911,  the  parties  to  this  suit 
entered  into  an  oral  agreement  for  the  formation  of  a  copartner- 
ship at  Cedar  Rapids,  Iowa,  to  be  known  as  the  Handy  Sack 
Baler  Company,  for  the  manufacture  and  sale  of  a  cement  sack 
baler.  The  agreement  provided  that  each  of  the  partners  would 
contribute  equally  to  the  capital  of  the  business,  without  desig- 
nating an  amount,  and  that  they  would  share  the  profits  and 
losses  in  the  same  proportion. 

The  original  device  for  baling  sacks  was  the  joint  invention 
of  the  plaintiff  Stuart  and  the  defendant,  White,  and  the  patent 
was  issued  in  their  joint  names.    The  defendant,  however,  later 


Sept.,  1921]  Stuart  v.  White.  1313 

invented  an  improvement,  and  obtained  a  patent  thereon  in  his 
own  name.  The  nature  of  the  baling  device  patented  in  the 
name  of  Stuart  &  White,  and  of  the  improvement  patented  in 
the  name  of  the  defendant,  is  not  material. 

This  action  was  brought  for  an  accounting,  and  to  compel 
the  defendant  to  turn  over  to  the  plaintiffs  two  thirds  of  the 
aggregate  sum  of  $1,903.13,  which  plaintiffs  allege  the  defend- 
ant wrongfully  appropriated  to  his  own  use  from  the  assets  of 
the  copartnership,  as  follows:  October  31,  1917,  $1,550.60; 
December  31,  1917,  $329.13 ;  February  26,  1918,  $23.40. 

The  answer  of  the  defendant  admits  the  receipt  of  the  above 
sums  on  the  dates  stated,  but  alleges  that,  by  a  modification  of 
the  partnership  agreement,  and  by  the  acts  and  conduct  of  the 
partners  in  the  management  and  transaction  of  the  partnership 
business,  he  became  the  owner  of  and  entitled  to  one  half  of  the 
assets  and  profits  thereof,  and  that  the  above  sums  were  ap- 
propriated by  him  in  payment  of  a  royalty  for  the  use  by  the  co- 
partnership of  the  improvement  patented  by  him,  and  used  in 
the  manufacture  of  the  baler. 

The  court  below  found  that  the  defendant  should  account 
to  the  plaintiffs  for  two  thirds  of  the  amount  claimed ;  and  judg- 
ment for  $1,266,  with  interest  from  the  date  of  the  filing  of  the 
petition,  was  entered  against  him  therefor. 

More  than  a  year  before  the  commencement  of  this  action, 
plaintiffs,  appellees  herein,  instituted  a  suit  against  the  defend- 
ant, appellant  herein,  in  the  superior  court  of  Cedar  Rapids^ 
Iowa,  for  an  accounting  of  the  business  and  assets  of  the  co- 
partnership, alleging  in  their  petition  that  the  defendant  therein 
was  claiming  a  one-half  interest  in  the  assets  and  profits  of  the 
concern,  instead  of  one  third,  to  which  he  was  entitled  under 
the  oral  contract  of  partnership,  and  praying  that  he  be  required 
to  account  to  the  plaintiffs  for  two  thirds  of  the  assets  and  profits 
of  the  business,  and  that  the  patent  issued  to  him  upon  the  im- 
provement referred  to  above  be  decreed  to  be  the  property  of  the 
copartnership.  The  ground  upon  which  this  relief  was  sought 
was  that  the  parties,  at  the  time  of  forming  the  copartnership, 
had  agreed  that  defendant,  who  was  possessed  of  inventive 
genius,  and  who  was  to  manufacture  the  baler,  should  be  paid 
a  salary  of  from  $3.50  per  day  to  $150  per  month,  and  that  dur- 

VoL.  191  lA.— 83 
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ing  his  employment  he  was  to  perfect  the  baler  for  the  benefit  of 
the  firm,  and  that  whatever  improvement  he  made  thereon  would 
be  for  the  benefit  of  the  copartnership.  The  issue  as  to  the 
ownership  of  the  patent  taken  out  on  the  improvement  in  the 
name  of  White,  and  as  to  the  alleged  equitable  ownership  thereof 
by  the  copartnership,  was,  upon  motion  of  the  defendant, 
stricken  by  the  court,  upon  the  ground  that  it  was  without 
jurisdiction  to  pass  upon  or  decide  the  same. 

On  May  18,  1918,  the  day  on  which  the  suit  in  the  superior 
court  was  assigned  for  trial,  the  parties  entered  into  a  stipulation 
in  writing  for  the  compromise  and  settlement  thereof,  as  follows : 

**It  is  hereby  agreed  and  stipulated,  as  a  compromise  and 
settlement  of  this  suit,  as  follows : 

**Mr.  T.  G.  White  hereby  sells  to  L.  B.  Stuart  and  J.  C. 
Pulkerson  all  of  his  interests  in  the  assets  and  business  of  the  co- 
partnership of  the  Handy  Sack  Bailor  Company,  for  the  sum 
of  one  thousand  dollars  ($1,000),  excepting  that  the  said  White 
does  not  sell  or  convey  any  interest  which  he  owns  in  the  U.  S. 
patents  No.  1,130,780,  and  1,042,544.  And  any  other  patent 
right.  The  interest,  if  any,  of  all  the  parties  to  this  suit  are  not 
adjudicated  or  prejudiced  by  this  settlement. 

**Each  of  the  parties  to  this  suit  to  pay  one  third  of  the 
court  costs. ' ' 

The  defendant  in  the  present  action  set  up  this  compromise 
and  settlement  as  a  defense  to  plaintiff's  cause  of  action.  By 
way  of  amendment  to  their  petition,  plaintiffs  in  this  action  allege 
that,  on  the  day  the  stipulation  refeiTcd  to  above  was  entered 
into,  the  defendant  in  the  action  in  the  superior  court  designedly 
and  fraudulently,  and  for  the  purpose  of  deceiving  plaintiffs, 
wrongfully  withheld  from  them  any  information  pertaining  to 
the  withdrawal  from  the  assets  of  the  copartnership  of  the  several 
sums  of  money  in  controversy;  and  that  the  said  sums  were, 
in  fact,  the  property  and  a  part  of  the  assets  of  the  copartner- 
ship. Other  issues  are  involved  in  the  present  controversy,  but, 
in  view  of  the  conclusion  hereinafter  announced,  it  is  unneces- 
sary to  refer  further  thereto.  Counsel  have  ably  discussed  the 
case  upon  its  merits;  but  as,  in  our  opinion,  the  stipulation  en- 
tered into  on  May  18,  1918,  for  the  purpose  of  compromising  and 
settling  the  action  then  pending  in  the  superior  court,  is  vital  and 
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controlling,  we  make  no  further  reference  thereto.  Upon  the 
question  of  the  merits  of  defendant's  claim  to  compensation  for 
the  use  of  the  patented  improvement  and  to  the  ownership  of 
one  half  of  the  hasets  and  profits  of  the  copartnership,  we  express 
no  opinion,  further  than  to  say  that  the  record  discloses  an 
apparently  good-faith  controversy  between  the  parties  as  to 
these  matters. 

The  compromise  and  settlement  of  disputed  claims  and  suits 
based  thereon  are  universally  favored  {Owens  v.  Norwood-White 
Coal  Co.,  157  Iowa  389 ;  Mclsaac  v.  McMurray,  77  N.  H.  466 
[93  Atl.  115]),  and  when  entered  into  upon  a  valid  considera- 
tion, will  be  upheld  by  the  courts,  although  the  claim  may  not  be 
a  valid  one  or  enforcible  at  law  or  in  equity.  Keefe  v.  Vogle, 
36  Iowa  87 ;  OreerUee  v.  Mosnat,  116  Iowa  535 ;  Bowe  v.  Barnes, 
101  Iowa  S02  ;Logsdon  v.  Moffitt,  (Iowa)  159  N.  W.  182  (not  of- 
ficially reported);  Canionivme  v,  Bosch  Bros.,  148  Iowa  496; 
Mclsaac  v.  McMurray,  supra. 

Plaintiffs  do  not  ask. that  the  stipulation  compromising  and 
settling  the  action  for  an  accounting  in  the  superior  court  be 
set  aside,  and  the  status  previously  existing  restored,  but  seek 
to  retain  whatever  benefit  or  advantage  accrued  to  them  thereby, 
and  to  further  compel  the  payment  by  the  defendant  of  two 
thirds  of  the  amount  in  controversy.  The  record  before  us  shows 
that  the  stipulation  was  signed,  filed,  and  entered  in  full  upon 
the  judgment  docket,  and  its  terms  fully  carried  out  and  executed 
by  the  parties.  Neither  argument  nor  the  citation  of  authority 
is  necessary  to  sustain  the  contention  of  counsel  for  appellant 
that  the  compromise  and  settlement  is  conclusive  and  binding 
upon  aU  of  the  parties  according  to  its  terms  and  provisions. 
The  only  issue  presented  by  the  record  at  this  time  of  the  settle- 
ment was  that  of  an  accounting,  and  this  included  all  the  claims 
of  both  parties.  The  expressed  purpose  of  the  stipulation  was 
^Hhe  compromise  and  settlement  of  this  suit:"  that  is,  the  action 
then  pending  in  the  superior  court.  The  effect  thereof  was  to 
compromiae  and  settle  all  matters  involved  in  that  litigation,  un- 
less the  provision  therein  that  ''the  interest,  if  any,  of  all  the 
parties  to  this  suit  are  not  adjudicated  or  prejudiced  by  this 
settlement"  shall  be  construed  as  an  expression  of  an  intention 
to  the  contrary,  or  unless  appellees  have  shown  themselves  en- 
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titled  to  relief  upon  the  ground  of  fraud.  It  is  too  manifest  for 
argument  that  the  parties  intended  the  stipulation  to  be  a  final 
settlement  and  adjudication  of  their  interest  in  the  assets  and 
business  of  the  copartnership,  except  the  patents. 

The  fact  that  the  defendant  agreed  to  sell  and  convey  all 
his  interest  in  the  business  and  assets  of  the  company  to  plain- 
tiffs, and  that  they  agreed  to,  and  did,  pay  him  the  sum  of 
$1,000  therefor,  is  sufficient  upon  this  point.  The  specific  ex- 
ception mentioned  in  the  stipulation  related  to  the  interest  of 
the  respective  parties  in  and  to  the  patents,  and  it  seems  to  us 
that  the  provision  that  *'the  interest,  if  any,  of  all  the  parties 
to  this  suit  are  not  adjudicated  or  prejudiced  by  this  settlement, ' ' 
following  the  reference  therein  to  the  patents,  must  be  held  to 
refer  thereto,  and  not  to  the  compromise  and  settlement  of  the 
interest  of  the  parties  in  the  assets  and  business  of  the  concern. 

But  it  is  also  argued  by  counsel  for  appellees  that,  as  the 
sums  in  controversy  were  legally  a  part  of  the  assets  of  the  co- 
partnership, and  had  been  wrongfully  appropriated  by  appellant, 
title  thereto  passed,  by  the  terms  of  the  stipulation,  to  plaintiffs. 
Appellees  do  not,  however,  in  their  petition  claim  more  than  a 
two-thirds  interest  therein;  and  it  is  obvious,  from  a  review  of 
the  evidence,  that  appellant  did  not  intend,  by  the  terms  of  the 
stipulation,  to  sell  or  transfer  to  the  plaintiffs  the  money  that 
had  been  already  appropriated  by  him  as  compensation  for  the 
use  of  the  patent,  and  that  they  did  not  so  understand  the  agree- 
ment. While  this  is  not  mentioned  or  referred  to  in  the  plead- 
ings filed  in  that  case.  White,  prior  to  May  18th,  charged  the  co- 
partnership, upon  both  the  daybook  and  the  ledger  of  the  co- 
partnership, with  the  items  in  controversy,  and  credited  himself 
therewith. 

The  fraud  charged  by  plaintiffs  on  the  part  of  the  defendant 
is  that  he  designedly  and  wrongfully  concealed  from  them  the 
fact  that  he  asserted  a  claim  to  compensation  for  the  use  of  the 
patent,  as  well  as  the  fact  that  he  had  already  paid  himself 
therefor  out  of  the  funds  of  the  company.  Appellees  testified 
that  they  did  not  know,  either  of  White's  claim  to  a  royalty  or 
that  he  had  paid  same  to  himself,  until  about  30  days*  after  the 
compromise  and  settlement  was  entered  into.  The  record,  how- 
ever, shows  a  conflict  in  the  evidence  as  to  just  what  information 
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they  had.  The  defendant  testified  that  he  told  both  of  the  plain- 
tiffs that  he  expected  a  royalty  on  his  patent,  but  he  does  not 
claim  that  he  orally  informed  them  that  he  had  paid  himself  any 
part  thereof  out  of  funds  of  the  company.  The  books  of  the 
copartnership,  which  were  kept  by  White,  together  with  an  in- 
voice and  statement  of  the  assets,  liabilities,  and  expenses  of  the 
copartnership,  were  brought  into  court  for  the  examination  and 
use  of  plaintiffs  on  the  day  the  stipulation  was  signed,  and  be- 
fore the  signing.  The  separate  expense  account  furnished  by 
the  defendant  did  not  show  the  specified  items  in  controversy,  or 
that  a  sum  had  been  appropriated  as-  compensation  for  the  use  of 
the  patent;  but  the  entries  upon  both  the  daybook  and  the 
ledger  were  full  and  complete,  and  showed  that  fact.  Plaintiffs 
further  testified  that  they  inquired  of  the  defendant  as  to  what 
had  become  of  certain  money,  amounting  to  about  $2,400,  be- 
longing to  the  company,  that  had  come  into  his  possession,  and 
that  he  replied  that  same  had  been  expended  for  various  pur- 
poses, not,  however,  including  in  the  items  mentioned  the  charges 
for  royalty.  It  is  not,  however,  claimed  by  appellees  that  any 
untruthful  statements  were  made  to  them  by  appellant.  If, 
therefore,  appellees  were  induced  to  enter  into  the  stipulation 
by  fraud  upon  the  part  of  appellant,  it  must  have  consisted  of 
his  failure  to  mention  his  claim  for  royalty,  or  the  payment 
thereof  out  of  the  funds  of  the  copartnership.  Appellees  knew 
exactly  what  the  assets  of  the  company  otherwise  consisted  of, 
and  received  all  that  was  openly  agreed  on  between  the  parties. 
The  books  were  in  court  for  the  inspection  of  appellees,  and  the 
evidence  tends  to  show  that  they  in  fact  made  an  inspection 
thereof,  prior  to  May  18th,  and  after  the  item  of  October  31,  1917, 
had  been  entered  thereon.  As  stated,  the  record  discloses  that 
there  was  a  good-faith  controversy  between  the  parties,  and  that 
the  settlement  and  compromise  entered  into  was  fully  carried  out. 
It  would  be  manifestly  inequitable  to  permit  the  plaintiffs  in 
this  action  to  retain  all  of  the  .benefits  and  advantages  of  the 
settlement,  and  at  the  same  time  recover  two  thirds  of  the 
amount  then  claimed  by  White,  and  in  his  possession.  Whether 
or  not  the  facts  disclosed  would  entitle  plaintiffs  to  have  the  com- 
promise and  settlement  set  aside,  and  the  status  previously  exist- 
ing restored,  we  are  not  called  upon  to  decide.    The  evidence 
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tends  to  show  that  the  value  of  the  assets  of  the  copartnership 
referred  to  in  the  invoice  and  turned  over  to  appellees  at  the 
time  the  stipulation  was  signed  was  somewhat  in  excess  of  $3,000. 
On  the  basis  of  the  defendant's  claim  to  one  half  thereof,  it  is 
apparent  that  he  made  some  concession  in  the  settlement,  and 
that  the  $1,000  paid  to  him  represented  less  than  the  probable 
value  of  his  interest  therein. 

It  is  our  conclusion  that  the  compromise  and  settlement 
entered  into  and  carried  out  between  the  parties  is  final  and 
binding  until  set  aside,  and  that  appellees  are  not  entitled  to 
recover  from  the  defendant  in  this  action  any  portion  of  the 
amount  in  controversy.  It  follows  that  the  decree  and  judgment 
of  the  court  below  must  therefore  be,  and  are, — Reversed. 

Evans,  C.  J.,  Weaver,  Preston,  and  Arthur,  JJ.,  concur. 
Faville  and  De  Graff,  JJ.,  dissent. 


W.   H.  Van   Scoy,  Appellant,  v.  National  Fire  Insurance 

Company,  Appellee. 

nrSUBANOE:     Oancellation  of  PoUcy — ^Bequest  for  CanceUation — Ef- 

1  feet.  A  written,  unanswered  inquiry  by  an  insured  to  the  insurer 
as  to  the  terms  on  which  the  policy  may  be  canceled  does  not,  ipso 
facto,  and  as  a  matter  of  law,  constitute  a  cancellation  of  the  policy. 

nrSURAKOE:     Pleading — ^Insufflcient  Plea  of  OanceUation.    A  general 

2  statement  in  an  answer  that  a  policy  of  insurance  ''was  canceled 
prior  to  loss"  presents  no  issue. 

Appeal  from  Monona  District  Court. — J.  W.  Anderson,  Judge. 

September  30,  1921. 

Action  at  law  to  recover  upon  a  policy  of  insurance  of  live 
stock  against  loss  by  lightning.  There  was  a  directed  verdict  for 
the  defendant,  and  plaintiff  appeals. — Reversed, 

Prichard  d;  Prichard,  for  appellant. 

Miles  W.  Newby  and  Stewart  &  Hatfield,  for  appellee. 
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Weaver,  J. — ^The  plaintiff  alleges  that,  under  date  of  May  1, 
1919,  the  defendant  insurance  company  made  and  delivered  to 
him  a  policy  of  insurance,  indemnifying  him  for  the  full  term 

of  three  years  against  loss  by  lightning  of  cer- 

'  cancellation' of      tain  livc  stock,  including  16  head  of  horses, 

JSr*«»*ncS?atiSn:    mulcs,  and  colts ;  that  thereafter,  in  June  of 

the  same  year,  one  of  the  mules  so  insured,  and 
of  the  value  of  $150,  was  struck  and  killed  by  lightning.  He 
further  alleges  that,  soon  after  said  loss,  he  reported  it  to  the 
defendant's  local  agent,  who  directed  him  to  call  in  three  neigh- 
bors, to  view  the  dead  animal  and  estimate  the  loss  so  occasioned, 
and  said  that  he,  the  agent,  would  notify  the  defendant.  Plain- 
tiff further  alleges  that  he  complied  with  the  directions  of  the 
local  agent  and  reported  the  result  to  him ;  that  thereafter,  the 
defendant's  adjuster  appeared,  and,  after  alleged  investigation, 
refused  to  recognize  the  loss  or  advise  its  payment,  because,  as 
he  alleged,  plaintiff's  policy  had  been  canceled  before  the  killing 
of  the  mule,  and  plaintiff  had  no  right  of  action  thereon  against 
the  insurer.  Upon  the  case  so  stated,  judgment  is  asked  against 
defendant  for  $150,  interest,  and  costs. 

Answering  this  claim,  the  defendant  admits  the  issuance  of 
the  policy  sued  upon,  but  alleges  in  general  terms  that  the  same 
had  been  canceled  before  the  loss  of  the  mule,  and  was  not  of  any 
force  or  effect.  It  also  denies  that  the  animal  was  killed  by 
lightning. 

For  the  trial  of  these  issues,  a  jury  was  empaneled;  and, 
when  plaintiff  had  offered  his  evidence  and  rested,  defendant 
moved  for  a  directed  verdict  in  its  favor  because  of  an  alleged 
failure  of  proof  to  sustain  the  claim  sued  upon,  and  because  the 
evidence  showed  that  plaintiff's  policy  had  been  canceled  before 
the  alleged  loss.  This  motion  was  sustained,  a  verdict  returned 
as  directed,  and  judgment  rendered  against  plaintiff  for  costs. 

Assuming,  as  we  must,  the  truth  of  the  testimony  offered  by 
the  plaintiff,  the  jury  could  properly  have  found  therefrom  that 
the  policy  was  issued  and  delivered  to  him  by  the  defendant,  and 
that,  at  the  same  time  and  in  consideration  thereof,  he  made 
and  delivered  to  the  defendant  his  promissory  note  for  the  pre- 
mium upon  said  policy.  Later,  and  before  said  loss,  plaintiff 
wrote  a  letter  to  the  defendant,  as  follows : 
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**Blencoe,  Iowa,  June  1,  1919. 

**Dear  Sirs:  I  want  to  get  my  policy  No.  467741  canceled 
that  has  just  recently  been  taken  out  for  three  years.  There 
has  been  some  misunderstanding  between  your  local  agent  and 
myself.  Kindly  inform  me  what  is  the  best  you  can  do.  Yours 
truly, 

'*  [Signed]     W.  H.  Van  Scoy.*' 

This  letter  was  not  answered  nor  its  receipt  acknowledged 
by  the  defendant  until  June  30th,  a  considerable  time  after  the 
loss  occurred,  and  after  plaintiff  had  claimed  the  indemnity, 
when  an  attorney  representing  the  company  wrote  plaintiff  as 
follows : 


vv 


W.  H.  Van  Scoy, 

Blencoe,  Iowa. 

*  *  Dear  Sir : 

**The  writer  has  before  him  all  matters  pertaining  to  the 
writing  of  Policy  No.  467741  by  the  Columbia  Fire  Writers 
Agency  of  Omaha,  Nebraska,  the  entire  matter  being  turned  over 
to  me  for  action  such  as  the  case  justifies.  No  particular  explana- 
tion is  necessary  and  none  will  be  made  for  you  are  very  familiar 
with  all  circumstances  from  the  inception  of  this  policy.  It 
has  never  been  placed  in  force  and  you  were  fully  advised. 
There  has  been  no  liability  on  the  part  of  the  company  and  none 
will  ever  attach  by  reason  of  this  policy.  You  have  been  in- 
structed to  return  it  so  that  your  note  might  be  delivered  to  you. 
In  behalf  of  the  company,  we  demand  that  the  policy  come 
forward  or  that  you  deliver  same  to  A.  0.  Gray,  the  company's 
agent  at  Blencoe  and  receive  your  note.  Our  advice  would  be 
that  you  attend  to  it  at  once  and  we  thank  you  in  advance  for 
so  doing.    Yours  very  truly, 

**  [Signed]     Business  Men's  Protective  Association, 

''By  S.  P.Jonas.'' 

The  plaintiff  has  never  returned  nor  surrendered  possession 
of  the  policy  to  the  defendant,  and  the  defendant  has  never 
surrendered  nor  returned  to  plaintiff  his  premium  note.     This 
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is  the  substance  of  the  entire  record  as  to  the  alleged  cancellation 
of  the  policy. 

The  evidence  as  to  the  death  of  the  mule  by  lightning  is 
largely  circumstantial,  but  it  was  sufficient  to  take  that  question 
to  the  jury,  unless  we  are  required  to  say,  as  a  matter  of  law, 
that  the  policy  was,  in  fact,  canceled.  Such  holding  is  not  justi- 
fied by  the  record.  It  may  be  conceded  that,  under  the  law  of 
this  state,  it  was  the  right  or  privilege  of  the  plaintiff  to  request 
or  demand  a  cancellation  of  his  policy  at  any  time  on  '^equitable 
terms,  and  the  return  to  the  insured  of  any  premium  paid  in 
excess  of  the  custom/iry  short  rates/'  etc.  See  Sections  1745 
and  1758-b,  Code  Supplement,  1913,  and  Paragraph  11  of  the 
standard  form  of  policy  for  Iowa.  But  plaintiff's  letter,  ad- 
dressed to  the  company  on  June  1,  1919,  is  obviously  neither  a 
request  nor  a  demand  for  a  cancellation.  It  does  no  more  than 
express  a  wish  to  have  the  policy  canceled,  and  asks  to  be  in- 
formed of  the  terms  on  which  this  could  be  accomplished.  This 
was  a  natural  and  proper  inquiry,  as  preliminary  or  prepara- 
tory to  a  cancellation  in  fact;  for  the  statute  provides  that  it 
shall  be  done  upon  *  *  equitable  terms, ' '  and  gives  to  the  company 
the  right  to  exact  from  plaintiff  the  customary  short  rates  of 
premium  from  the  date  of  the  policy  to  the  date  of  cancellation. 
In  the  regular  course  of  business,  it  was  then  incumbent  on  the 
defendant  to  respond  to  such  inquiry,  stating  the  amount  of  its 
claim  for  premium  earned,  payment  of  which  would  entitle 
plaintiff  to  surrender  his  policy  and  have  the  return  of  his  note. 
The  most  that  can  be  said  from  the  undisputed  showing  is  that 
a  cancellation  was  in  contemplation,  but  was  never  in  fact  made. 
In  many  respects,  the  case  presented  is  quite  similar  to  Conway 
Bros.  V.  Iowa  H.  M,  Ins.  Assn.,  190  Iowa  1369,  and  is  governed 
by  the  principles  there  approved. 

We  there  held  that  an  alleged  cancellation  of  a  policy  on 
which  suit  is  brought  is  an  affirmative  defense,  and  that : 

''Unless  some  special  matter  is  pleaded  that  did  discharge  the 

instrument  and  the  legal  liability  thereon,  the  trial  court  could 

2  Insurance:  properly  havc  directed  a  verdict  in  favor  of  the 

fidtnt''piei°o^''    plaintiff.     The  cancellation  of  a  contract  must 

cancellation.         i^q  specially  pleaded  as  a  defense,  •  •  •  Peti- 
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tion  or  answer  must  allege  facts  upon  which  the  pleader  relies, 
and  not  legal  conclusions  which  he  draws  from  facts  not  stated." 

Now,  in  the  case  before  us,  the.  answer  does  allege  that  the 
policy  had  been  canceled,  but  it  is  so  stated  as  a  purely  legal 
conclusion,  without  statement  of  any  fact  or  facts  from  which 
such  conclusion  is  drawn.  Applying  this  rule  as  stated  in  the 
cited  case,  there  was  no  affirmative,  issuable  plea  of  cancellation ; 
but  even  if  that  objection  be  waived,  and  assuming  that  the  issue 
was  sufficiently  presented,  the  proof  in  support  of  the  plea  is 
clearly  not  such  as  will  sustain  a  ruling  that  the  defense  was 
established,  as  a  matter  of  law. 

Indeed,  it  is  significant  that,  as  late  as  June  30,  1919,  and 
after  plaintiff  had  demanded  payment  under  his  policy,  the  plea 
that  the  policy  had  been  canceled  does  not  seem  to  have  occurred 
to  the  mind  of  the  defendant ;  for,  on  that  date,  it  was  denying 
liability  on  the  assertion  that  the  policy  **had  never  been  placed 
in  force, ' '  and  that  no  liability  had  ever  attached  to  the  company 
under  it.  This  is,  in  effect,  saying  that  no  policy  had  ever  been 
issued;  and  yet,  when  required  to  plead,  it  expressly  concedes 
that  it  did  issue  such  policy. 

Further  discussion  is  unnecessary. 

For  the  error  in  directing  a  verdict,  the  judgment  below  is 
reversed,  and  cause  remanded  for  a  new  trial. — Reversed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


Jesse  O.  Wells,  Appellee,  v.  J.  B.  Flynn  et  al.,  Appellants. 

VENDOR  AND  PXJBCHA8EB:  Contract  for  Nonpersonal  Liability.  A 
buyer  whose  personal  liability  for  the  purchase  price  is  limited 
"strictly  to  the  initial  payment'*  (the  balance  being  represented 
by  incumbrance)  may  not  be  personally  held  for  taxes  and  insurance 
upon  the  property,  or  for  interest  on  such  secured  balance. 

Appeal  from  Polk  District  Court. — George  A.  Wilson,  Judge. 

September  30,  1921. 
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The  opinion  sufficiently  states  the  facts.  There  was  a  decree 
for  plaintiff,  and  the  defendants  appeal. — Affirmed  in  part;  re- 
versed in  pari. 

Sullivan  &  Sullivan^  for  appellants. 
John  O.  Myerly,  for  appellee. 

Weaver,  J. — On  April  14, 1914,  plaintiff  and  the  defendants 
Flynn  and  McDermott  entered  into  a  written  contract,  by  the 
terms  of  which  the  latter  agreed  to  purchase  from  the  plaintiff 
*Hhe  name,  business,  contracts,  and  personal  property  of  the 
L.  J.  Wells  Livery  &  Automobile  Company,'*  together  with  cer- 
tain described  real  estate  in  the  city  of  Des  Moines,  Iowa,  for  the 
actual  consideration  of  $80,000 ;  though,  by  agreement  and  con- 
sent of  the  parties,  the  expressed  or  nominal  consideration  was 
$100,000.  The  purchase  price  was  to  be  paid  in  installments: 
$20,000  on  the  signing  of  the  agreement;  $10,000  on  or  before 
July  1, 1917 ;  $10,000  on  or  before  July  1, 1919 ;  and  $5,000  on  or 
before  July  1st  of  each  year  thereafter,  until  the  full  considera- 
tion was  paid. 

By  the  *erms  of  the  contract,  it  was  further  agreed  that, 
'^should  the  parties  become  involved  in  litigation  over  the  agree- 
ment, or  the  enforcement  of  the  lien  thereof  the  district  court 
of  Polk  County,  on  filing  of  a  petition  in  foreclosure  proceedings, 
should  appoint  a  receiver  to  take  charge  of  the  property  and 
business  and  to  hold  possession  of  the  same  until  the  litigation 
be  completed  or  until  the  unpaid  balances  with  interest  are  fully 
paid,  and  all  rents  and  profits  derived  from  said  business,  per- 
sonal property  and  real  estate,  less  costs  and  expenses  of  re- 
ceivership shall  be  applied  on  the  unpaid  balances''  secured 
thereby.  This  provision  of  the  contract  is  accompanied  by  the 
following  clause,  upon  the  proper  construction  and  effect  of 
which  this  controversy  principally  turns : 

' '  It  is  also  agreed  that  the  taking  of  possession  under  such 
receivership  shall  in  no  manner  prevent  or  retard  the  party  of 
the  first  part  in  the  collection  of  said  unpaid  balances  by  fore- 
closure or  otherwise,  it  being  expressly  understood  and  agreed 
that  the  personal  liability  of  the  parties  of  the  second  part  here- 
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under,  is  strictly  limited  to  the  payment  of  forty  thousand  and 
no/100  dollars  ($40,000)  on  the  execution  of  this  contract,  and 
party  of  the  first  part  must  look  to  the  name,  business,  personal 
property,  accounts  and  real  estate  herein  described  for  his  se- 
curity for  the  unpaid  balances  amounting  to  sixty  thousand 
and  no/100  dollars  ($60,000)/' 

On  March  26,  1916,  the  plaintiff  instituted  this  action  in 
equity,  alleging  defendants'  default  in  payments  accruing  upon 
the  contract,  asking  the  appointment  of  a  receiver,  demanding 
personal  judgment  against  the  defendants  and  the  foreclosure  of 
the  defendants'  equity  of  redemption,  and  for  general  equitable 
relief.  No  receiver  was,  in  fact,  appointed ;  but  plaintiff  appears 
to  have  entered  into  and  thereafter  held  possession  of  both 
property  and  business. 

Answering  the  petition,  defendants  took  issue  upon  some  of 
the  alleged  claims  of  the  plaintiff,  and  further  specifically 
pleaded  the  provision  above  quoted  from  the  contract,  with  refer- 
ence to  their  personal  liability,  and  denied  plaintiff's  right  to 
recovery  of  a  personal  judgment  against  them  or  either  of  them. 
They  further  allege  that  it  was  the  express  understanding  and 
agreement  of  the  parties  that  defendants  should  be  chargeable 
with  no  personal  liability  beyond  the  initial  paymeht,  and  that, 
for  any  default  in  payment  of  the  remainder  of  the  agreed 
purchase  price,  the  plaintiff  would  look  only  to  the  security  af- 
forded by  his  lien  upon  the  property ;  and  they  ask  that,  in  ca.se 
the  court  should  hold  that  such  meaning  and  intent  are  not  fully 
expressed  in  the  writing,  the  instrument  then  be  reformed  ac- 
cordingly. 

The  trial  court,  having  heard  the  evidence  and  considered 
the  various  items  in  dispute,  found  due  to  the  plaintiff  an  unpaid 
remainder  of  $22,333.74  on  the  contract  price  of  the  propertj'', 
established  the  same  as  a  first  lien  on  such  property,  and  awarded 
a  special  execution  for  its  collection.  It  was  further  found  that, 
of  the  amount  so  adjudged  due  and  unpaid,  the  defendants  were 
personally  liable  for  $3,498.22,  and  judgment  was  entered  agsdnst 
them  to  that  extent.  The  decree  does  not  expressly  disclose  the 
items  of  indebtedness  constituting  the  amount  of  the  personal 
judgment ;  but  an  examination  of  the  record  makes  it  reasonably 
clear  that  it  includes  taxes  accumulating  on  the  property  subse- 
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quent  to  the  date  of  the  contract,  insurance  premiums  paid  by 
the  plaintiff,  and  interest  accruing  upon  a  mortgage  indebtedness 
assumed  as  part  of  the  purchase  price  of  the  property. 

There  was  more  or  less  controversy  over  the  actual  remainder 
left  unpaid,  after  giving  defendants  the  benefit  of  all  proper  items 
of  credit,  it  being  the  position  of  the  defendants  that  the  amount 
did  not  exceed  about  $11,000.  We  shall  not  attempt  to  review 
the  evidence  upon  this  point,  further  than  to  say  that,  while 
some  of  the  items  are  involved  in  considerable  uncertainty  and 
doubt,  we  are  satisfied  that  the  trial  court's  conclusion  is  sub- 
stantially correct,  and  that  the  decree  establishing  the  plaintiff's 
lien  and  ordering  a  foreclosure  should  be  afSrmed. 

The  more  serious  question  is  upon  that  feature  of  the  de- 
cree which  charges  the  defendants  with  personal  liability  for 
the  sum  of  $3,498.22.  The  theory  upon  which  the  appellee  re- 
lies in  support  of  this  finding  is  that  the  clause  in  the  contract 
by  which  the  personal  liability  of  the  defendants  is  **  strictly 
limited"  to  the  payment  of  the  initial  installment,  and  providing 
that  the  plaintiff  **must  look  to  the  name,  business,  personal 
property,  accounts,  and  real  estate  herein  described  for  his  se- 
curity for  the  unpaid  balances  of  $60,000,"  operates  to  relieve 
the  defendants  from  personal  liability  for  payment  of  the  prin- 
cipal sum  of  $60,000,  and  nothing  more ;  and  that  their  default 
in  payment  of  the  interest  on  the  mortgages,  liens,  insurance  pre- 
miums, and  taxes  imposes  a  personal  obligation,  unaffected  by 
the  restrictive  clause.  And  this,  we  conclude,  was  the  thought  of 
the  trial  court  in  framing  its  decree. 

In  our  opinion,  this  construction  of  the  contract  cannot  be 
sustained.  That  it  is  competent  for  the  parties  to  a  contract  to 
agree  that,  for  the  payment  of  an  indebtedness  thereby  created 
or  assumed,  the  creditor  shall  look  only  to  a  designated  security 
for  his  payment,  and  not  to  the  personal  liability  of  the  debtor, 
is  well  settled.  Allison  v.  Hollemheak,  138  Iowa  479;  Ball  v. 
Wyeth,  99  Mass.  338. 

If  a  man  contemplating  a  purchase  of  property  of  great  value 
on  deferred  payments  is  unwilling  to  pledge  his  personal  liabil- 
ity beyond  a  limited  amount,  and  says  to  the  seller,  *'I  will  take 
this  property  at  the  price  you  put  upon  it,  provided  that  my 
personal  liability  he  limited  to  the  initial  payment,  and  for  the 
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remainder  you  must  look  only  to  your  vendor's  lien/'  and  the 
seller  consents  to  the  condition,  there  is  no  good  reason  why  the 
law  should  not  recognize  the  validity  of  the  agreement,  or  why  the 
courts  should  not  enforce  it  according  to  its  terms.  Such  was 
the  purchase  in  this  case.  Though  it  dealt  with  many  and  various 
items  of  property,  it  was  a  single  purchase;  and,  when  the  de- 
fendants had  discharged  their  personal  liability  by  payment  of 
the  first  installment,  the  contract  in  the  plaintiff's  hands  was 
enforcible  against  the  security  alone.  His  claims  subsequently 
arising  for  taxes,  insurance,  and  interest  are  incidental  to  the 
preservation  of  such  security,  and  may  properly  be  added  to 
the  amount  for  which  he  may  enforce  such  security;  but  there 
is  no  ground,  legal  or  equitable,  upon  which  it  may  be  used  to 
increase  the  limits  of  the  personal  liability  of  the  purchaser, 
which  has  not  only  been  definitely  fijied,  but  has  been,  in  fact, 
discharged  by  full  payment.  A  case  involving  a  somewhat  simi- 
lar principle  is  found  in  Beed  v.  Cassait,  153  Pa.  156  (25  Atl. 
1074).  There,  a  promissory  note  was  signed  by  the  maker  upon 
condition  that,  if  default  was  made  in  its  payment,  the  holder 
should  look  only  to  certain  collateral  securities  for  its  collec- 
tion. The  note  was  not  paid  at  maturity;  and,  certain  interest 
having  accrued  thereon,  the  holder,  conceiving  the  idea  that  the 
limitation  upon  the  maker's  personal  liability  affected  nothing 
but  the  principal  debt,  sued  to  collect  the  interest.  In  denying 
such  recovery,  the  court  said : 

''If  the  obligee  did  not  collect  his  semiannual  payments, 
they  simply  remained  unpaid,  and  were  a  constituent  part  of 
the  entire  sum  of  principal  and  interest  due  at  the  maturity  of 
the  pai)er.  As  such,  the  interest  was  simply  a  part  of  the 
gross  sum  due,  and  was  to  be  collected  in  the  same  way  as  the 
principal." 

So,  also,  in  Johnson  v,  Payne,  11  Neb.  269  (9  N.  W.  81), 
speaking  of  a  claim  by  a  mortgagee  for  taxes  paid  on  the  mort- 
gaged property,  it  is  said  that : 

''Whatever  amount  is  due  under  the  mortgage  at  the  time 
of  its  foreclosure  [including  taxes  so  paid]  constitutes  but  a 
single  and  indivisible  demand,  and  cannot  be  separated  and  col- 
lected by  several  actions. ' ' 

And  in  Massachusetts,  it  has  also  been  held  that  there  may 
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be  a  mortgage  without  personal  liability  on  part  of  the  mort- 
gagor, and  that  an  agreement  for  the  extinguisliment  of  such 
personal  liability  is  not  destructive  of  the  character  of  the  trans- 
action as  a  mortgage.  Cook  v.  Johnson,  165  Mass.  245  (43  N. 
E,  96). 

Appellee  argues  that  the  closing  words  of  the  clause  in  the 
contract  which  speaks  of  the  unpaid  balances  of  $60,000  indi- 
cate clearly  that  it  was  only  as  to  such  principal  that  personal 
liability  was  waived;  but  the  point  is  not  well  taken.  At  the 
time  when  the  contract  was  made  and  the  initial  installment  paid, 
$60,000  was  the  total  '* unpaid  balance''  on  the  purchase  price. 
Had  defendants  then  and  there  paid  the  $60,000,  plaintiff's 
interest  or  lien  would  have  been  entirely  extinguished.  In  that 
situation,  the  plaintiff's  agreement  to  waive  the  personal  liabil- 
ity of  defendants  for  the  entire  amount  unpaid,  and  to  look 
only  to  the  security,  left  the  latter  exposed  to  no  financial  hazard 
under  the  contract,  except  such  as  might  result  from  plaintiff's 
enforcement  of  his  security. 

Our  attention  is  also  directed  to  another  clause  of  the  con- 
tract, which  provides  that,  upon  default  made  by  the  defendants 
in  the  performance  of  the  agreement,  the  plaintiff  was  authorized 
to  bring  an  action  at  law  to  recover  the  amount  due,  or  at  his  op- 
tion could  proceed  by  action  in  equity  to  foreclose  the  contract. 
This  right  given  to  plaintiff  to  sue  at  law  is  thought  to  be  an  ad- 
mission of  personal  liability;  but  such  conceded  right  to  so  sue 
and  recover  at  law  is  carefully  guarded  by  adding  thereto  the 
words,  *'but  only  to  the  extent  to  which  the  secured  parties  are 
personally  liable  under  this  contract."  Instead  of  being  an  ad- 
mission by  the  defendants  against  their  interest,  this  repeated 
restriction  of  liability  serves  to  strengthen  the  defendants'  con- 
tention as  to  the  mutual  understanding  of  the  parties. 

Without  further  discussion,  we  think  that  the  decree  below, 
in  so  far  as  it  sustains  the  plaintiff's  claim  for  personal  recovery 
from  the  defendants,  must  be  reversed,  and  that  the  relief  granted 
to  plaintiff  must  be  limited  to  the  foreclosure  of  his  lien  for  the 
sum  found  his  due.  Special  execution  for  that  purpose  may 
issue,  but  the  aWard  of  general  execution  against  the  property 
of  appellants  is  set  aside. — Affirmed  in  part;  reversed  in  part, 

Evans,  C.  J.,  Preston  and  Db  Graff,  JJ.,  concur. 
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Carl  Young,  Appellant,  v.  Niciiolis  Mandis,  Appellee. 

PLEADING:     Amendment — ^Belated   Presentation  of  Issue.     An  issue 

1  which  was  not  before  the  court  when  judgment  was  rendered  may 
not  be  injected  into  the  case  under  guise  of  an  amendment. 

DAMAG-ES:     Permanence  of  Injuries — ^Insufficient  Proof.     Permanency 

2  of  injuries  must  be  established  to  a  reasonable  certainty.    Evidence 
reviewed,  and  held  not  to  meet  the  rule. 

Appeal  from  Woodbury  District  Court, — John  W.  Anderson, 

Judge. 

Seiptember  30,  1921. 

Action  at  law,  to  recover  $3,000  damages  alleged  to  have 
been  suffered  by  plaintiff,  by  being  run  over  by  the  driver  of  de- 
fendant's  automobile.  Trial  to  a  jury,  which  returned  a  verdict 
for  plaintiff  for  $656.35,  which  the  court  thought  was  not  in 
harmony  wdth  and  in  obedience  to  the  instructions  of  the  court, 
in  that  the  verdict  included  items  not  submitted  to  the  jury,  and 
in  excess  of  the  amount  authorized  by  the  instructions.  The 
court,  upon  its  own  motion,  reduced  the  verdict  to  $156.35,  and 
rendered  judgment  for  the  latter  amount.  Thereafter,  plaintiff 
filed  a  motion  asking  the  court  to  vacate  the  judgment  so  ren- 
dered, and  to  render  a  judgment  in  the  sum  of  $656.35  on  the 
verdict  as  returned ;  also  filed  a  motion  for  new  trial.  Both  of 
th^se  motions  were  overruled.    Plaintiff  appeals. — Affirmed. 

•  C.  R.  Metcalfe  and  F.  H.  Rice,  for  appellant. 

Jepson  &  Struhle  and  Brockett,  Strauss  <&  Blake,  for  appel- 
lee. 

Preston,  J. — 1.  Four  items  claimed  for  in  the  petition 
were :  Lost  time,  three  weeks,  $75 ;  damage  to  bicycle,  $25 ;  hos- 
pital biU,  $31.35;  physician's  bill,  $25,— total,  $156.35.  Plain- 
tiff's testimony  sustained  the  verdict  of  the  jury  as  to  these 
items,  and  this  is  the  amount  of  the  verdict  as  finally  fixed  by 
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the  court.  No  evidence  was  introduced  on  behalf  of  the  de- 
fendant, except  that  of  the  defendant  himself,  who  testified  as 
to  his  employment  of  the  driver  of  the  car  and  his  duties,  and 
so  on. 

The  court  instructed  the  jury : 

*  *  If,  under  the  evidence  and  these  instructions,  you  find  for 
the  plaintiff,  and  that  he  is  entitled  to  recover,  it  will  then  be 
your  duty  to  ascertain  and  determine  from  the  evidence  the 
amount  of  such  recovery.  And  in  doing  this,  you  should  take 
into  consideration  the  damage  of  plaintiff's  bicycle,  his  loss  of 
time,  hospital  and  medical  attendance,  and  assess  such  an  amount 
as  you  find  from  the  evidence  will  fairly  compensate  him  for  the 
damages  sustained  by  him,  if  any,  not,  however,  exceeding  the 
sum  of  $156.35.'' 

The  instructions  seem  to  clearly  limit  plaintiff's  recovery  to 
the  items  mentioned,  so  that  it  shall  not  exceed  $156.35;  al- 
though counsel  for  plaintiff  argue  that,  properly  construed,  the 
instruction  authorizes  a  recovery  for  other  items,  and  in  a  larger 
amount.  We  shall  see  in  a  moment  that  there  was  no  pleading  or 
evidence  authorizing  a  larger  recovery.  When  the  jury  returned 
a  verdict  for  the  larger  amount,  the  court  made  this  record : 

**It  appearing  to  the  court  that  said  verdict  is  not  in  accord- 
ance with  the  instruction  of  the  court,  in  which  instruction  said 
jury  is  instructed  that  they  shall  not  find  for  the  plaintiff  in  any 
amount  in  excess  of  $156.35,  it  is  ordered  by  the  court,  upon  its 
own  motion,  that  said  verdict  be  amended  and  reduced,  so  that 
the  amount  therein  shall  read  $156.35,  instead  of  $656.35,"  etc. 

Judgment  was  thereupon  rendered.  The  petition  alleged 
that  plaintiff  was  bruised,  his  leg  lacerated,  and  his  ankle  and 
knee  sprained,  and  that  he  was  still  sore  and  lame,  and  that  be- 
cause thereof  he  had  lost  time,  etc. ;  but  there  is  no  claim  in  the 
petition  for  pain  and  suffering.  However,  some  two  or  three 
days  after  the  trial,  and  after  the  judgment  had  been  entered, 
the  plaintiff  filed  an  amendment  to  the  petition,  as  it  says,  to  con- 
form to  the  proof,  and  to  make  his  claim  for  damages  more 
specific,  and  says  that  he  suffered  severe  physical  pain  and  an- 
guish during  the  time  he  was  in  the  hospital,  and  after  he  was 
out,  for  two  weeks,  and  since  then  has  suffered  constant  pain, 
but  not  so  severe,  which  pain  prevents  him  from  enjoying  com- 

VoL.  191  lA.— 84 


1330  Young  v.  Mandis.  [191  Iowa 

fort,  and  disturbs  his  sleep  at  night.  It  appears  that  plaintiff 
was  in  the  hospital  seven  days,  and  that  those  who  called  to  see 
him  testify,  as  he  and  his  wife  do,  that  he  appeared  to  suffer  pain 
while  he  was  in  the  hospital,  and  for  a  short  time  thereafter. 
He  was  at  home  two  weeks  after  he  left  the  hospital,  and  then  re- 
turned to  his  work. 

In  a  proper  case,  amendments  to  meet  the  proof  are  per- 
missible, but  it  would  not  be  expected  that  the  court  would  in- 

1.  plbading:  struct  the  jury,  or  that  the  jury  would  make  any 
bSafed°p?^en-      allowaucc  for  pain  and  suffering  which  was  not 
tation  of  issTxe.      jn  issuc  Until  after  the  trial  was  over  and  judg- 
ment rendered.    The  original  petition  further  alleged: 

'*  Plaintiff  further  says  that  his  injuries  are  of  a  permanent 
character,  and  that  he  has  not  been  able  to  perform  eflBeient 
service  since,  on  account  of  his  said  injuries." 

We  take  it  that  the  more  important  point  in  the  case  is 
whether  the  evidence  was  sufficient  to  require  the  submission  to 
the  jury  of  the  question  as  to  whether  plaintiff's  injuries  were 

2.  damages:  permanent.      No    medical    witnesses    testified. 
Pf-^^If^^'ih,,?'      Plaintiff  testified  that  before  the  accident  he  had 

injuries  insui- 

ficient  proof.  nothing  wrong  with  him,  so  far  as  he  knew ; 
that  since  then  he  has  had  pains  in  his  back  and  neck,  and 
sprains  on  his  ankles,  and  they  are  weak;  that,  several  nights, 
he  had  to  sit  up;  that  the  pain  in  his  legs  was  so  severe  that 
he  had  to  sit  up  and  rub  them,  and  his  wife  put  a  hot  water  bag, 
with  ice  in  it,  on  his  leg;  that  he  was  away  from  work  two  weeks, 
and  returned  to  the  same  employment  at  $25  per  week. 

'*Q.  To  go  back,  just  exactly  what  is  the  effect  of  the  in- 
jury upon  your  arm, — ^you  say  you  suffered  a  sprain?  A.  Of 
the  leg;  it  strained  the  back  of  my  neck  and  back.  Q.  What  is 
the  effect  of  it  now?  A.  I  have  a  catch  in  the  back  now,  in  the 
center  of  the  back,  and  am  not  able  to  do  the  same  kind  of 
work  I  did  before.  At  this  time  I  suffer  pain  in  my  right  leg 
and  ankle  and  back.  Q.  Do  you  know  whether  that  pain  is 
liable  to  be  permanent?" 

This  was  objected  to,  as  calling  for  a  conclusion,  and  that 
the  witness  had  not  shown  himself  competent  to  testify  with  re- 
gard thereto.  The  objection  was  sustained.  The  accident  hap- 
pened on  August  14,  1919,  and  the  trial  occurred  somewhat  less 
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than  four  months  thereafter,  or  in  December.  Plaintiff  does 
not  state,  either  in  his  petition  or  evidence,  what  his  business  is 
or  was.  It  appears  that  in  three  weeks  he  returned  to  his  busi- 
ness, at  the  same  wage  or  salary  claimed  for  in  his  petition.  The 
petition  does  not  allege  that  plaintiff  would  suffer  pain  in  the 
future,  and  there  is  no  basis  in  the  evidence  for  an  allowance  of 
loss  of  time  in  the  future,  and  any  recovery  for  such  loss  of 
time  would  be  speculative.  The  damages  recoverable,  if  at  all, 
for  future  pain  and  suffering  or  loss  of  time  must  be  such  only  as 
are  reasonably  certain,  and,  had  the  court  submitted  that  quesr 
tion,  it  would  have  been  required  to  so  say.  Westercamp  v. 
Brooks,  115  Iowa  159,  163;  Woodworik  v.  Iowa  Cent,  B.  Co., 
170  Iowa  697,  716.  In  the  last-named  case,  it  should  be  noted, 
however,  that  the  plaintiff  had  lost  both  his  legs,  so  that  there 
could  be  no  question  as  to  permanent  injury  and  future  damage. 
It  is  doubtless  true,  as  contended  by  appellant,  that  the  per- 
manency of  injuries  may,  in  some  cases,  be  inferred  from  their 
nature.  The  only  case  cited  by  appellant  on  this  point  is  a 
Texas  case.  None  are  cited  by  appellee.  In  Shultz  v.  OriffUh, 
103  Iowa  150,  the  allegation  was  that  plaintiff  had  become  sick, 
sore,  and  lame,  and  suffered  great  bodily  pain  and  loss  of  time. 
We  said  that  these  allegations  are  all  in  the  past  tense,  and  do 
not,  even  inferentially,  allege  or  claim  damages  for  future  pain  or 
anguish.  There  were  no  allegations  of  permanent  injury,  future 
incapacity,  etc.  In  Meier  v.  Shrunk,  79  Iowa  18,  it  was  alleged 
that  plaintiff  became  sick,  sore,  and  lame,  and  so  continued  for 
a  long  time,  and  is  not  yet  fully  recovered  therefrom,  and  that, 
during  all  of  this  time,  the  plaintiff  suffered  great  pain,  and  was 
thereby  prevented  from  performing  his  lawful  business;  and  it 
was  held  that,  so  far  as  the  allegations  of  the  petition  were  con- 
cerned, this  was  sufficient  to  sustain  an  allowance  of  damages 
for  loss  of  time,  and  that  the  charge  that  he  l^ad  not  yet  recovered 
was  a  sufficient  claim  for  future  disability,  warranting  the  court 
in  submitting  the  question.  But  we  assume  that  there  was  evi- 
dence to  sustain  the  allegation  as  to  loss  of  time  in  the  future. 
We  think  such  is  not  the  case  here,  since,  as  said,  plaintiff, 
for  more  than  three  months,  had  gone  back  to  work,  at  whatever 
his  business  was,  and  at  the  same  pay  he  claims  for  in  his  peti- 
tion.   In  the  instant  case,  there  is  no  such  claim  as  that  plaintiff 
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was  prevented  from  performing  his  lawful  business.  True,  he 
does  say,  in  one  sentence,  that  he  had  not  been  able  to  do  the 
same  kind  of  work,  but  in  another  place  he  says  that  he  returned 
to  the  same  employment  at  $25  per  week.  The  appellant  asserts, 
but  cites  no  authority  to  the  proposition,  that  the  question  pro- 
pounded to  plaintiff  as  to  what  he  thought  about  whether  the  pain 
is  liable  to  be  permanent,  was  competent.  No  foundation  was 
laid. 

2.  Appellee  cites  Stevens  v,  Campbell,  6  Iowa  538,  Cham- 
berlain V.  City  of  Des  Moines,  172  Iowa  500,  Robyn  v.  Van  der 
Weide,  178  Iowa  608,  Jacobson  v.  United  States  Gypsum  Co., 
150  Iowa  333,  337,  FederspeU  v.  Johnstone,  87  Mich.  303  (49  N. 
W.  581),  Archer  v,  Milwaukee  Auto  E.  &  S.  Co.,  144  Wis. 
476  (129  N.  W.  598),  and  Lowenstein  v.  Lombard,  2  App.  Div. 
610  (38  N.  Y.  Supp.  33),  to  the  point  that  the  court  is  not  bound 
by  the  verdict  returned  by  the  jury  if  the  same  is  not  in  con- 
formity with  the  instructions,  but  may  correct  the  verdict.  We 
do  not  understand  appellant  to  controvert  the  proposition,  for 
he  cites  Hensley  v.  Davidson  Bros.  Co.,  135  Iowa  106,  as  holding 
that  the  right  of  the  court  to  set  aside  the  verdict  on  its  own 
motion  should  rarely  be  exercised.  Appellant's  real  complaint 
of  the  action  of  the  court,  as  we  understand  it,  is,  as  before 
stated,  that  the  jury  had  the  right  to  construe  the  instruction  to 
allow  other  damages.  Whether  the  defendant  could  complain  of 
the  action  of  the  court  we  do  not  determine,  but  we  are  unable 
to  see  that  appellant  has  any  complaint,  since  the  jury  allowed, 
and  the  court  sustained,  a  finding  as  to  the  full  amount  claimed 
by  plaintiff  for  the  items  which  were  covered  by  the  instruction 
of  the  court,  and  of  which  there  was  pleading  or  proof.  Ap- 
pellee raises  some,  questions  as  to  whether  appellant  is  entitled 
to  be  heard  on  these  matters,  but  we  shall  not  prolong  the  opinion. 
We  reach  the  conclusion  that  the  judgment  of  the  trial  court 
ought  to  be,  and  it  is, — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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Margaret  Bennett,  Administratrix,  Appellee,  v.  Atchison,  To- 
PEKA  &  Santa  Fe  Railway  Company,  Appellant. 

RATLKOABS:     Negligence — ^Duty   to    Trackwalker.     A    railway   train 

1  crew  is  under  no  legal  obligation  to  slacken  speed,  blow  the  whistle, 
or  maintain  a  lookout  for  the  benefit  of  an  experienced  traekwalker, 
who  has  good  eyesight  and  hearing,  intimate  knowledge  of  the 
track  in  question,  and  ample  knowledge  of  the  operation  of  trains. 

NEGLIGENCE:    Basing  Negligence  on  Presumption  of  Oare.    The  pre- 

2  sumption  of  due  care  on  the  part  of  a  person  who  is  killed,  without 
any  eyewitness  to  the  transaction,  does  not  authorize  the  building 
of  the  further  and  additional  presumption  that  the  party  who  killed 
him  was  negligent. 

NEGLIGENCE:     Last  Clear  Chance — ^When  Rule  not  Applicable.  Prin- 

3  ciple  reaflSrmed  that  the  doctrine  of  the  "last  clear  chance"  has  no 
application  where  the  injured  party  was  not  seen  at  any  time 
before  he  was  injured. 

TBIAL:     Instructions — Submission  of  Unsupported  Issues.    Wholly  un- 

4  supported  issues  must  not  be  submitted  to  the  jury.  So  held  where 
the  issue  was  on  the  material  allegations  (1)  that  the  track  was 
8traig7it,  and  (2)  that  the  train  crew  could  and  did  see  the  deceased 
in  time  to  prevent  the  injury,  and  where  the  evidence  conclusively 
established  a  contrary  state  of  facts. 

BAILBOADS:    Federal  Employers'  Liability  Act — ^Negligence  as  Neces- 

5  sary  Element.  The  Federal  Employer's  Liability  Act  does  not 
authorize  a  recovery  of  damages  against  a  defendant  who  is  guilty 
of  no  act  of  negligence.  Evidence  attending  the  death  of  a  track- 
walker on  a  curve  in  a  cut  while  two  trains  were  passing  at  high 
speed  reviewed,  and  held  to  show  no  act  of  negligence  on  the  part  of 
the  defendant 's  train  crews. 

BAILBOADS:    Federal  Employers'  Liability  Act — ^Assumption  of  Bisk. 

6  No  specific  pleading  is  necessary,  under  the  Federal  Employers' 
Liability  Act,  to  raise  the  issue  that  the  injured  employee  assumed 
the  risks  incident  (1)  to  his  ordinary  work,  and  (2)  to  his  viola- 
tion of  rules  promulgated  for  his  own  safety. 

BAILBOADS:     Federal  Employers'  Liability  Act — ^Necessary  Proof  in 

7  re  Dependency.  Plaintiff,  suing  as  a  dependent  under  the  Federal 
Employers'  Liability  Act,  must  show:  (1)  That  she  was  dependent 
on  the  deceased;  (2)  the  extent  to  which  the  deceased  contributed 
to   her   support;    (3)    the   probable   time   the  deceased   would   have 
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continued  to  so  contribute;  and  (4)  the  present  worth  of  the  sum 
total  of  the  probable  contributions.  It  follows  that  the  life  ex- 
pectancy of  both  the  deceased  and  the  dependent  plaintiff  becomes 
very  material. 

Appeal  from  Lee  District  Cowr^.-=-HENBY  Bank,  Jr.,  Judge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  for  damages  under  the  Federal  Employers'  Lia- 
bility Act,  instituted  by  Margaret  Bennett,  as  administratrix 
of  the  estate  of  Frank  M.  Bennett,  deceased,  against  the  Atchi- 
son, Topeka  &  Sante  Pe  Railway  Company,  predicated  on  the 
negligence  of  defendant  railway  company,  causing  the  death 
of  the  said  Prank  M.  Bennett,  who,  at  the  time  of  his  death,  was 
in  the  employ  of  the  railway  company  as  trackwalker.  The  opin- 
ion states  the  facts.  Verdict  of  jury,  finding  for  the  plaintiff 
in  the  sum  of  $5,000,  and  judgment  entered  accordingly.  De- 
fendant appeals. — Reversed. 

Cyrti^  Crane,  Oeorge  J.  Mersereau,  J.  M.  C.  Hamilton,  and 
Hazen  L  Sawyer,  for  appellant. 

Hughes,  Rankin  &  Dolan,  for  appellee. 

De  Graff,  J.— On  the  12th  of  July,  1915,  Prank  M. 
Bennett,  an  employee  of  the  defendant  railway  company,  met  his 
death  while  in  the  performance  of  his  duties  as  a  railroad  track 

repairer  and  trackwalker,  near  the  town  of  New 

1.  Railroads:  _  ^        r>,  Tmi  ^-  i»^i_ 

negligence:  duty  Boston,  Lcc  Couuty,  lowa.  The  scction  Of  track 
to  trackwalker.  ^^^^  ^^^^^  Beuuctt  had  jurisdictiou  for  inspec- 
tion purposes  was  four  miles  long,  and  started  at  New  Boston. 
It  was  his  duty  to  see  that  there  were  no  broken  rails  and  no 
bolts  loose,  and  that  the  tracks  were  otherwise  safe  for  railroad 
traflSc.  He  had  walked  this  section,  in  the  performance  of  his 
duties,  for  four  or  five  years,  and  was  thorouglily  acquainted 
with  the  character  of  the  track  and  the  physical  environments. 
He  walked  this  particular  portion  of  the  defendant's  track 
once  every  day,  and  from  his  experience  knew  the  time  of  trains. 
He  worked  under  the  specific  directions  and  instructions  of  the 


Oct.,  1921]  Bennett  v.  Atchison,  T.  &  S.  F.  R.  Co.  1335 

section  foreman  in  that  vicinity.  The  track  at  the  place  in  ques- 
tion is  a  double  track.  The  trains  going  west  move  on  the  north 
track,  and  the  trains  going  east  move  on  the  south  track.  There 
is  a  bridge  over  Sugar  Creek,  a  little  less  than  three  miles  west 
of  New  Boston,  and,  about  one  mile  east  of  this  bridge,  there  is 
a  cut  through  a  curve  on  the  right  of  way. 

Bennett  was  killed  about  a  mile  and  three  quarters  west 
of  the  New  Boston  station.  In  the  four  miles  of  this  section 
under  his  care  as  trackwalker,  there  are  a  number  of  cuts,  fills, 
and  curves,  with  which  he  was  intimately  familiar.  Ordinarily, 
it  required  about  four  hours  to  walk  over  and  inspect  the  section 
assigned  to  Bennett.  On  the  day  of  the  accident,  Bennett  started 
west,  in  the  performance  of  his  duties,  about  1  o'clock  in  the 
afternoon,  and  the  accident  causing  his  death  happened  about 
4  o'clock.  It  was  daylight.  He  started  west  on  the  east-bound 
.  track,  and,  at  the  time  he  was  struck,  he  was  on  his  return  trip. 
There  was  no  eyewitness  to  the  accident,  and  consequently  no 
witness  directly  testifies  as  to  the  manner,  place,  or  surrounding 
facts  of  the  accident.  The  rule  of  the  railway  company  required 
him  to  walk  on  the  east-bound  track  when  he  traveled  west,  and 
to  walk  on  the  west-bound  track  when  he  traveled  east.  The 
purpose  of  this  rule  of  walking  against  traflBc  was  to  enable  him 
to  avoid  danger  of  being  struck  by  an  approaching  train.  He 
was  also  under  specific  instructions  to  step  clear  of  all  tracks, 
to  avoid  a  train;  and,  if  he  were  on  the  south  track  and  saw  a 
train  approaching,  he  would  step  oflE  on  the  south  side,  and  if 
he  were  on  the, north  track,  he  would  step  off  on  the  north  side. 
The  passing  of  trains  in  this  cut  was  a  frequent  occurrence.  The 
foreman  testified  that  he  had  given  the  foregoing  instructions  to 
Bennett  several  times,  and  in  the  year  1915  had  read  a  letter  of 
instructions  issued  by  the  railway  company  in  regard  to  track- 
men in  the  performance  of  their  duties. 

Each  track  is  standard  gauge,  4  feet  8i^  inches,  and  the 
distance  between  the  double  tracks  is  14  feet  centers.  The  road- 
bed is  gravel,  and  the  gravel  extends  beyond  the  ends  of  the 
8-foot  ties,  a  distance  of  4  feet  10  inches.  The  track  going  east 
is  called  a  curve  to  the  left,  and  going  west,  a  curve  to  the 
right,  and  is  a  2  or  3-degree  curve.  The  cut  itself  is  from  25 
to  30  feet  deep,  and  the  curve  from  its  east  point  to  its  west  is 
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1,100  feet.  The  topography  of  the  situation  enables  a  person  to 
walk  or  stand  between  the  toe  of  the  gravel  of  the  track  and  the 
side  of  the  embankment,  and  the  distance  from  the  gravel  road- 
bed to  the  edge  of  the  embankment  was  uniform  throughout  the 
cut.  Nothing  prevented  a  person  from  walking  up  the  em- 
bankment on  either  side  of  the  tracks. 

On  the  day  in  question,  a  passenger  train  of  the  defendant 
company  was  traveling  west ;  and,  as  it  approached  the  curve,  it 
sounded  its  whistle,  which  the  deceased  undoubtedly  heard; 
and  he  must  have  stepped  over  and  across  to  the  south  track, 
when  an  east-bound  freight  train  of  the  defendant  company 
struck  Bennett,  causing  his  instant  death. 

The  place  of  the  engineer,  under  rule,  is  on  the  right  side 
of  the  cab,  and  the  fireman's  place  is  on  the  left.  The  freight 
locomotive  in  question. belonged  to  the  3,100  class  of  engines, 
and,  by  reason  of  its  mammoth  size,  it  was  not  possible  for  the 
engineer  to  look  ahead  over  the  boiler,  and  by  reason  of  the 
curve  in  this  cut,  the  engineer  was  not  able  to  look  ahead  around 
the  curve  and  see  a  person  on  the  track  for  a  considerable  dis- 
tance from  the  point  of  the  accident.  The  engineer  did  not  see 
Bennett  prior  to  the  accident,  and  was  not  aware,  at  the  time, 
that  an  accident  had  happened.  Apparently,  the  striking  of 
the  engine  against  a  shovel  which  Bennett  was  carrying  called 
the  attention  of  the  engineer  to  the  fact  of  striking  something, 
and  by  reason  of  this  fact,  the  train  was  stopped.  The  fireman 
of  the  freight  engine,  at  the  time  of  the  accident,  was  shaking 
the  grates  and  shoveling  coal,  and  consequently,  by  reason  of 
the  performance  of  his  duties,  did  not  see  Bennett  upon  the 
track,  nor  was  he  aware  that  an  accident  had  happened  until 
the  engineer  made  the  remark  about  the  metallic  sound  which 
he  had  just  heard.  The  rule  of  the  road  requires  the  enginemen 
to  keep  their  heads  inside  of  the  cab. 

The  engineer,  the  fireman,  and  the  brakeman  on  the  freight 
train  testified  positively  that  the  whistle  was  blown,  on  ap- 
proaching this  cut.  The  brakeman,  at  the  time,  was  on  the 
tender  of  the  engine,  and  testifies  that  he  has  a  distinct  recol- 
lection of  the  whistle's  being  sounded  at  that  time,  for  the  reason 
that  the  engine  whistle  blew  the  steam  back  in  his  face.  One 
witness  on  plaintiff's  direct  examination  and  three  on  rebuttal 
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negative  this  testimony,  by  stating  that  they  did  not  hear  the 
whistle.  No  highway  crossings  were  on  this  line  of  track  *  *  within 
a  mile  or  so  of  this  curve." 

The  deceased,  at  the  time  of  his  death,  was  61  years  of  age, 
in  prior  good  health,  and  was  possessed  of  good  eyesight  and 
hearing.  He  was  receiving  $1.50  per  day.  He  left  surviving 
him  his  widow,  Margaret  Bennett,  whose  age  is  not  disclosed 
by  the  record,  and  2  boys,  Harry  and  Elmer,  23  and  21  years 
of  age,  respectively,  and  a  married  daughter,  Mrs.  Eenz. 

This  action  arises  under  the  provisions  of  the  Federal  Em- 
ployers* Liability  Act  (U.  S.  Comp.  Stats.,  Sections  8657  to 
8665).  The  requirements  and  Federal  court  interpretation  of 
the  act  prevail  over  any  state  law  or  rule  of  interpretation  of  a 
state  court.  Pryor  v.  WiUiams,  254  U.  S.  43  (41  Sup.  Ct.  Rep. 
36) ;  Michigan  Cent.  R.  Co.  v.  Vreeland,  227  U.  S.  59. 

The  facts  disclosed  by  this  record  are  not  in  dispute,  unless 
it  may  be  said  that  the  testimony  is  in  conflict  with  respect  to 
the  blowing  of  the  whistle  on  the  freight  engine,  prior  to  ap- 
proaching the  cut  or  curve.  This  duty,  however,  was  not  owed 
to  Bennett,  under  the  facts  of  this  case. 

Clearly,  there  was  no  negligence  on  the  part  of  the  engine 
crew,  either  of  omission  or  commission.  Southern  R.  Co.  v,  Chray, 
241  U.  S.  333  (60  L.  Ed.  1030) ;  Long  v.  Southern  R.  Co.,  155 

Ky.  286  (159  S.  W.  779) ;  Nelson  v.  8(mthern 
^'  Si^n™u-'  R.  Co.,  246  U.  S.  253  (62  L.  Ed.  699).  Bennett 
sumption"  of  was  a  trackwalkcr,  and  the  fact  that  he  was 
^^®'  struck  by  defendant's  engine  carries  no  pre- 

sumption that  the  defendant  was  negligent.  Smith  v.  Illinois 
Cent.  R.  Co.,  200  Fed.  553.  Nor  does  any  presumption  arise 
against  the  defendant  from  the  presumption  that  the  decedent 
was  in  the  exercise  of  due  care  immediately  prior  to  the  accident, 
by  reason  of  the  fact  that  there  was  no  eyewitness  to  the  accident. 

In  Looney  v.  Metropolitan  R.  Co.,  200  U.  S.  480  (50  L.  Ed. 
564),  it  is  said: 

*'But  the  negligence  of  a  defendant  cannot  be  inferred  from 
a  presumption  of  care  on  the  part  of  the  person  killed.  A  pre- 
sumption in  the  performance  of  duty  attends  the  defendant,  as 
well  as  the  person  killed.  It  must  be  overcome  by  direct  evi- 
dence.   One  presumption  cannot  be  built  upon  another.*' 
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See,  also.  Great  Northern  R,  Co.  v.  Wiles,  240  U.  S.  444 
(60L.  Ed.  732). 

The  burden  of  proof  was  upon  the  plaintiflE,  to  establish  by 
a  preponderance  of  the  evidence  the  causal  connection  between 
the  alleged  negligence  and  the  injuries  complained  of.  The  un- 
contradicted testimony  shows  that  neither  the 
iMt  clear  engineer  nor  the  nreman  nor  any  other  of  de- 

rule  not  ap-  fcudaut's  employees  on  the  freight  train  saw  or 
^^^  *■  could  have  seen  the  defendant  on  the  track,  at 

the  place  where  he  was  killed.  This  court  will  take  judicial 
notice  of  the  law  of  physics  that  light  travels  in  straight  lines. 

The  doctrine  of  last  clear  chance,  therefore,  finds  no  ap- 
plication in  this  case.  Actual  knowledge  of  the  perilous  position 
of  the  person  injured,  in  time  to  have  avoided  the  injury  by  the 
use  of  ordinary  care,  is  necessary  to  predicate  the  doctrine  of 
last  clear  chance  in  any  steam  railway  case.  Bourrett  v.  Chicago 
&  N.  W.  R.  Co.,  152  Iowa  579. 

Plaintiff  alleged,  in  the  instant  case,  that  defendant  was 
negligent  because  **the  said  track  from  which  the  said  freight 
train  approached  the  deceased  was  straight,  and  that  said  train- 
4.  Trial:  instruc-  ^^^  ^^^  ^^  could  have  Seen  the  deceased  in  his 
5iSn""of^un8up-  perilous  position,  in  time  to  have  prevented  the 
ported  iBBuee.  injuries  and  death  of  dcceascd."  This  issue  was 
submitted  to  the  jury,  although  there  was  a  complete  failure 
of  proof  in  this  particular.    This  was  error. 

Bennett  was  a  man  of  large  experience  as  a  railroad  track- 
walker and  repair  man,  and  was  familiar  with  the  general  oper- 
ation of  defendant's  trains.  It  is  not  customary,  nor  is  it 
obligatory,  to 'notify  a  trackman  of  the  running  of  trains  by  the 
railroad  company;  and,  although  Bennett  had  a  right  to  use 
the  track  in  the  performance  of  his  duties;  he  was  bound  to 
know  that  a  train  might  put  in  an  appearance  at  any  moment, 
and  it  was  obligatory  upon  hira  to  keep  a  lookout  for  his  own 
safety.  His  duty  was  as  clear  as  its  performance  was  easy. 
Neither  was  it  incumbent  upon  the  defendant  company  to 
slacken  the  speed  of  its  trains,  in  approaching  the  curve  in 
question;  nor  does  the  statute  or  rule  of  the  company  require 
that  a  whistle  be  blown,  under  such  conditions. 

'*  Trackmen  are  supposed  to  take  note  of  the  coming  of 
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trains;  it  is  a  duty  enjoined  upon  them  by  law  *to  observe  and 
keep  out  of  the  way  of  moving  engines  and  cars.'  "  Howard  v. 
lUvnois  Cent,  B.  Co,,  138  Iowa  543. 

See,  also,  Nelling  v.  Chicago,  St.  P.  (&  K,  C,  R,  Co,,  98  Iowa 
554;  Stanley  v.  Minneapolis  c&  St.  L,  B.  Co.  (Iowa),  169  N.  W. 
181  (not  oflBcially  reported). 

Bennett  being  an  employee  of  the  defendant  company,  and 
acting  under  the  rules  and  directions  of  said  company,  which  he 
must  respect,  in  the  performance  of  his  duties,  the  measure  of 
duty  by  the  company  to  him  was  not  the  same  as  to  a  passenger 
or  a  -stranger.  Those  in  control  of  moving  trains  have  a  right 
to  presume  that  another  employee  will  not  put  himself  in  a  place 
of  danger  and  pay  no  attention  to  his  own  safety.  Aerkfetz  v. 
Humphreys,  145  U.  S.  418. 

In  Willev&r  v.  Delaware,  L.  d'  W.  B.  Co.,  87  N.  J.  L.  348 
(94  Atl.  595),  the  testimony  disclosed  that  no  warning  was 
given  by  those  in  charge  of  the  train,  as  it  approached  a  point 
where  a  section  foreman  was  crossing  the  track.  Tbe  action  was 
brought  under  the  Federal  statute.  It  was  held  that  there  was 
no  negligence  shown  by  reason  of  failure  to  give  warning,  and 
that  it  was  the  duty  of  the  section  foreman  to  exercise  precau- 
tion and  protect  himself  from  damage  arising  out  of  the  move- 
ment of  engines  and  cars,  and  that  he  was  so  instructed  when  he 
accepted  the  position.  See,  also;  Connelley  v.  Pennsylvania  B, 
Co.,  228  Fed.  322. 

The  train,  in  the  instant  case,  was  being  properly  operated, 
and  a  duty  rested  on  Bennett  to  guard  himself  against  defend- 
ant's trains.  No  duty  rested  on  the  defendant  company  to  have 
a  lookout  on  the  pilot  of  the  engine.  It  is  not  disputed  that  the 
engineer  was  on  the  lookout.  He  performed  his  full  duty.  The 
fireman  was  in  the  performance  of  his  duties,  which  made  it 
impossible  for  him  to  be  engaged  in  any  other  line  of  duty,  and 
consequently  no  negligence  is  chargeable  to  the  fireman.  It  may 
not  be  said  that  the  fireman  must  neglect  his  regular  duties, 
and  remain  in  his  cab  keeping  a  lookout  ahead  because  the  engi- 
neer is  not  able  to  see  the  track  ahead,  by  reason  of  the  physical 
environments  and  the  size  of  his  engine.  Neither  may  it  be 
expected  that  the  engine  crew  could  anticipate  where  a  track- 
walker might  be,  while  engaged  in  the  inspection  of  the  track. 
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In  Blankenship's  Admr.  v.  Norfolk  &  W.  R.  Co.,  147  Ky. 
260  (143  S.  W.  995),  the  deceased  was  a  trackwalker,  and,  at 
the  time  of  the  accident,  was  spiking  down  some  rails  on  the 
south  or  east-bound  track,  when  a  freight  train  approached. 
He  stopped  work,  and  stepped  off  and  across  to  the  north  track, 
and  was  struck  by  a  west-bound  train  and  instantly  killed.  At 
this  point  of  the  road,  the  track  curved  sharply  toward  the 
southeast,  and  the  view  of  the  engineer  on  the  west-bound 
train  was  obscured  by  the  east-bound  train,  so  that  the  deceased 
could  not  be  seen  by  said  engineer  until  the  engine  was  within 
75  feet  of  where  the  accident  occurred, — ^too  late  to  stop  the 
train.    In  the  opinion  it  is  said: 

**It  cannot  be  said  that  a  trackwalker,  whose  business  it  is 
to  be  upon  the  track  during  the  entire  working  day,  is  to  be 
supplied  with,  or  is  in  need  of,  information  as  to  the  approach 
of  trains,  for  his  own  protection.  He  works  upon  different  parts 
of  the  track,  and  his  ordinary  faculties  of  sight  and  hearing  are 
entirely  sufficient,  and  all  that  are  usually  required,  to  protect 
him  against  danger  from  moving  trains.  •  •  •  "We  have 
been  referred  to  no  case  or  authority  of  any  kind  which  holds 
that  it  is  the  duty  of  the  company  to  give  a  trackwalker  notice 
of  the  approach  of  trains.  •  •  •  It  goes  without  argument 
that  the  duty  was  imposed  upon  him  to  take  such  reasonable 
care  of  himself,  in  the  performance  of  his  duties,  as  would  pre- 
vent him  from  being  injured  by  a  passing  train.  In  failing  to 
do  so  in  this  case,  he  was  guilty  of  the  grossest  negligence,  for 
which  he  can  blame  no  one  but  himself." 

The  fundamental  difficulty  with  the  instant  case,  on  the 
factSy  is  that  no  one  testifies  as  to  how  the  accident  happened. 
No  one  saw  Bennett  go  upon  the  track  upon  which  he  was  struck. 
The  footprints,  as  testified  to  by  one  witness,  indicate  that  the 
decedent,  while  on  the  west-bound  track,  saw  the  approaching 
train,  and  stepped  over  and  across  the  east-bound  track  to  avoid 
it.  Bennett  violated  a  company  rule,  in  crossing  to  the  other 
track  when  he  should  have  stepped  clear  of  all  tracks,  and  by  so 
doing  would  have  placed  himself  in  a  zone  of  safety.  Plaintiff 
attempted  to  account  for  decedent's  presence  on  the  east-bound 
track  by  the  fact  that  he  might  have  seen  a  loose  bolt,  or  some- 
thing of  that  sort,  on  the  other  track,  and  went  over  to  fix  it. 
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This  is  mere  conjecture.    There  is  no  evidence  that  such  a  defect 
existed. 

Under  the  Federal  law,  if  there  was  any  negligence  on  the 
part  of  decedent  proximately  contributing  to  his  death,  this  neg- 
ligence would  not  be  an  absolute  defense,  but  it  would  mitigate 

5.  railroads:         ^fa«  damages. 

pliers'  ESbiii.  I*  was  intended  by  this  act  to  abolish  the 

*^™*:-*^L.      fellow-servant  doctrine,  as  known  to  the  common 

^ence  as  neoes-  ' 

sary  element.  1^^^  and  iutroducc  the  doctrfue  of  comparative 
negligence.  Nevertheless,  it  is  not  the  purpose  of  the  Federal  act 
to  afford  relief  where  one's  injuries  are  due  solely  to  his  own 
negligent  and  indifferent  conduct.  Virginian  R.  Co,  v.  Linkotis, 
230  Fed.  88 ;  Great  Northern  B.  Co.  v.  WUeSy  240  U.  S.  444. 

Under  the  facts  in  the  instant  case,  the  evidence  fails  to  dis- 
close any  reason  for  Bennett's  presence  on  the  east-boimd  track; 
and  to  be  there  was  in  violation  of  the  rules  of  the  defendant  com- 
pany, of  which  he  was  fully  cognizant.  There  is  no  evidence  of 
any  confusion  on  his  part  at  the  time  in  question.  There  is  no 
evidence  that  discloses  that  it  was  impossible  for  him  to  have 
stepped  into  a  place  of  safety ;  but,  on  the  contrary,  there  was  a 
place  of  safety,  which  he  failed  to  use. 

Furthermore,  Bennett  assumed  all  the  risks  incident  to  his 
work  and  to  the  usual  operation  of  the  trains  of  the  defendant 
company,  and  also  the  risks  of  his  violation  and  disregard  of  the 

6.  Railroads:  rulcs   of   the   company,    adopted    for   his   own 
pioyOTs'  Lhibiii-    safety.     Defendant  pleaded,  in  its  ans^yer,  the 
Bunfluon  *of        assumption  of  risk,  and  was  entitled  to  an  in- 
^'^^'                  struetion  in  this  particular.     A  defendant  car- 
rier has  the  Federal  right  to  a  fair  opportunity  to  show,  in 
diminution  of  damages,  any  negligence  attributable  to  the  em- 
ployee, without  specific  pleading.     Kansas  City  So,  B.  Co.  v. 
Jones,  241  U.  S.  181  (60  L.  Ed.  943). 

This  must  be  true,  also,  as  to  assumption  of  risk.  The 
common-law  rules  of  assumed  risk  are  not  changed  by  the  Fed- 
eral Employers'  Liability  Act.  Jacobs  v.  Southern  B,  Co,,  241 
U.  S.  229 ;  Baugham  v.  New  York  P.  &  N.  B.  Co,,  241  U.  S.  237 ; 
Southern  Pac.  Co,  v.  Berkshire,  254  U.  S.  415  (65  L.  Ed.  196). 
On  assumption  of  risk,  see  Taylor  v.  Chicago,  B.  1.  &  P.  B.  Co., 
186  Iowa  506 ;  Plantz  v.  Kreutzer  &  Wasem,  175  Iowa  562. 
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One  further  question,  under  the  errors  assigned,  may  be 
briefly  noted,  to  wit:  the  measure  of  damages,  and  the  instruc- 
tion of  the  trial  court  in  this  particular.    It  is  clear  to  us  that, 

in  a  case  of  this  character,  plaintiff  must  allege 

7      "D  ATT  noADfl  ■ 

*  Federal  Em-  and  provc  (1)  dependency  and  (2)  pecuniary 
ty  Act:  nee-  loss.  This  suit  was  instituted  on  behalf  of  the 
^*7depe2-        widow  and  children  of  the  deceased.    It  was  sub- 

mitted  to  the  jury  only  so  far  as  it  was  for  the 
benefit  of  the  widow,  the  children  being  of  lawful  age,  and  not 
dependent.  The  evidence  discloses  that  the  decedent  was  51 
years  of  age,  and  that  his  life  expectancy  was  20  1/3  years.  The 
age  of  the  widow  was  not  proven,  nor  her  expectancy  of  life. 
Her  damages  could  not  be  measured  upon  the  basis  of  a  longer 
expectancy  than  her  own,  nor  a  longer  expectancy  than  that  of 
the  decedent.  In  other  words,  the  shorter  expectancy  would 
control.  No  evidence  was  introduced  On  the  question  of  her 
dependency,  nor  on  the  amount  of  support  contributed  by  the 
deceased  from  his  earnings.  Decedent  was  earning  $1.50  per 
day,  and  had  been  in  the  employ  of  the  defendant  for  12  years. 
From  these  circumstances,  it  may  be  said  that  the  wife  was  de- 
pendent upon  his  earnings,  and  received  her  support  therefrom, 
but  not  all  of  his  earnings.  The  case,  however,  was  not  submitted 
to  the  jury  on  these  circumstances,  due  to  the  fact,  perhaps,  that 
there  was  no  allegation  in  the  petition  alleging  dependency  or 
support. 

The  trial  court  instructed  that  the  plaintiff  was  entitled 
to  recover  the  sum  total  of  the  probable  earnings  of  the  deced- 
ent for  the  entire  period  of  his  life  expectancy,  without  refer- 
ence to  the  widow's  expectancy  or  to  what  part  of  the  decedent's 
earnings  had  previously  inured  to  her  benefit.  The  statement 
of  the  rule  was  in  no  manner  qualified  by  any  instruction  as  to 
the  present  worth  of  such  sum,  as  representing  the  pecuniary 
loss.    The  instruction  read  as  follows: 

**If,  from  the  evidence,  under  the  law  as  defined  in  the  in- 
structions given  you  by  the  court,  the  jury  finds  a  verdict  in 
favor  of  the  plaintiff,  then,  in  determining  the  amount  of  dam- 
ages to  be  allowed  to  the  plaintiff  as  the  surviving  widow  of  the 
said  Frank  M.  Bennett,  the  jury  will  take  into  consideration 
the  expectancy  of  life  of  the  said  Frank  M.  Bennett,  which,  ae- 
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cording  to  the  mortuary  tables  introduced  in  evidence,  is  twenty 
and  one-third  years,  and  also  the  amount  of  wages  the  said  Frank 
M.  Bennett  was  earning  at  the  time  of  his  death,  as  shown  by 
the  evidence,,  as  indicating  the  amount  that  he  would  have  been 
able,  if  living,  to  have  contributed  to  the  support  of  his  said 
wife;  and  the  total  amount  of  such  support  to  his  wife  during 
the  lifetime  of  the  said  Prank  M.  Bennett  would  be  the  amount 
the  plaintiff  in  this  case  is  entitled  to  recover,  in  case  the  jury 
finds  a  verdict  in  favor  of  the  plaintiff. ' ' 

We  are  at  a  loss  to  know  how  the  quantum  of  damages  in 
this  case  can  be  ascertained,  without  proof  of  her  life  expec- 
tancy and  without  proof  of  contributions.  The  Pederal  act 
limits  the  recovery  to  those  relatives  for  whose  benefit  the  ad- 
ministrator sues  who  are  shown  to  have  sustained  actual  pe- 
cuniary loss.  Oulf  C.  &  8.  F.  B.  Co,  v.  McCHnnis,  228  U.  S.  173 
(57  L.  Ed.  785)  ;  Michigan  Cent.  R.  Co.  v.  Vreeland,  227  U.  S. 
59  (57  L.  Ed.  4:17);  Norfolk  &  W.  B.  Co.  v.  Holhrook,  235  U.  S. 
625  (59  L.  Ed.  392) ;  Kansas  City  So.  R.  Co.  v.  Leslie,  238  U. 
S.  599  (59  L.  Ed.  1478) ;  Chesapeake  &  0.  R.  Co,  v.  Kelly,  241 
U.S.  485  (60  L.Ed.  1117). 

In  the  Kelly  case,  supra,  the  instruction  was  condemned  be- 
cause it  permitted  the  jury  to  *'find  a  gross  sum*'  for  the  plain- 
tiff against  the  defendant  which  must  not  exceed  the  probable 
earnings  of  Kelly,  had  he  lived.  This  is  also  true  in  the  instant 
case,  and  merits  the  same  criticism.  The  measure  of  damages 
must  be  accepted  according  to  the  principle  of  law  as  announced 
in  Federal  decisions,  and  we  are  bound  to  follow  that  rule. 
Questions  of  procedure  and  evidence  are  governed  by  the  law 
of  the  forum. 

In  the  Kelly  case,  supra,  it  is  said : 

*  *  We  are  not,  in  this  case,  called  upon  to  lay  down  a  precise 
rule  or  formula,  and  it  is  not  our  purpose  to  do  this,  but  merely 
to  indicate  some  of  the  considerations  that  support  the  view  we 
have  expressed,  that,  in  computing  the  damages  recoverable  for 
the  deprivation  of  future  benefits,  the  principle  of  limiting  the 
recovery  to  compensation  requires  that  adequate  allowance  be 
made,  according  to  circumstances,  for  the  earning  power  of 
money :  in  short,  that,  when  future  payments  or  other  pecuniary 
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benefits  are  to  be  anticipated,  the  verdict  should  be  made  upon 
the  basis  of  their  present  value  only. ' ' 

We  hold,  therefore,  that  the  instruction  given  by  the  trial 
court  is  erroneous,  not  only  in  the  statement  of  principle  an- 
nounced therein,  but  for  the  reason  that  there  is  .no  competent 
proof  of  the  essential  elements  upon  which  a  correct  instruction 
could  be  predicated.  It  is  error  to  submit  a  case  to  the  jury 
without  evidence  to  support  the  proper  measure  of  damages. 

The  trial  court  should  have  sustained  defendant's  motion 
to  direct  a  verdict,  at  the  close  of  all  the  testimony,  for  the  rea- 
son that  plaintiff  failed  to  establish  the  negligence  of  defendant, 
as  alleged,  or  any  negligence  that  was  the  proximate  cause  of 
the  injuries  causing  the  death  of  Frank  M.  Bennett.  By  reason 
of  this  error,  and  other  errors  indicated  in  this  opinion,  the 
judgment  entered  by  the  trial  court  is — Reversed. 

Evans,  C.  J.,  Stevens,  Arthur,  and  FAvn^LE,  JJ.,  concur. 
Weaver  and  Preston,  JJ.,  dissent. 


Martha  Lena  Bladt  et  al.,  Appellees,  v.  Mary  Bladt, 

Appellant. 

WILLS:      Estates    Created — Bemainders — Vested  (?)    or    Contingent  (?) 

A  contingent  remainder  is  created  by  a  devise  of  a  life  estate  with 
power  of  sale,  but  with  a  proviso  that,  in  case  of  sale,  one  third  shall 
then  pass  absolutely  to  the  former  life  tenant,  and  the  remaining 
two  thirds  shall  then  be  equally  *^ divided'^  between  the  certain 
named  children  or  grandchildren  of  the  testator  who  are  then  liv- 
ing. 

Appeal  from  Poitawaitamie  District  Court. — 0.  D.  Wheeler, 

Judge. 

March  15,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  to  quiet  title  to  real  estate  in  plaintiffs  against  the 
defendant,  and  to  settle  the  title  by  an  interpretation  and  con- 
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struction  of  a  will.    Decree  for  plaintiflfs,  and  defendant  appeals. 
Facts  are  set  out  in  the  opinion. — Affirmed. 

J,  C  Spangler  and  F.  A.  Turner,  for  appellant. 
W,  H.  Killpack,  for  appellees. 

Arthur,  J. — The  facts  are  without  dispute.  The  cause  was 
decided  on  the  sustaining  of  a  demurrer  to  the  answer  and  cross- 
petition  of  defendant. 

Jurgen  Bladt  was  a  farmer,  residing  in  Pottawattamie 
County,  and  was  the  ownpr  of  several  hundred  acres  of  land  in 
that  county  and  some  real  estate  in  South  Dakota.  He  died  in 
April,  1915,  testate,  leaving  surviving  him  Martha  Lena  Bladt, 
his  widow,  and  ten  children.  His  will  w^as  admitted  to  probate. 
The  widow  and  nine  of  the  children,  being  all  of  the  children 
except  George  Bladt,  are  the  plaintiflfs  in  this  action.  George 
Bladt  died  testate,  on  or  about  the  9th  day  of  February,  1917, 
shortly  after  the  death  of  his  father,  Jurgen  Bladt,  leaving  the 
defendant,  Mary  Bladt,  as  his  widow  surviving.  The  will  of 
George  Bladt  was  admitted  to  probate,  by  which  will  his  widow, 
Mary  Bladt,  received  his  entire  estate.  Martha  Lena  Bladt,  the 
widow  of  Jurgen  Bladt,  testator,  is  in  possession  under  the  terms 
of  the  will,  of  the  land  of  which  Jurgen  Bladt  died  seized,  and 
all  the  children  of  Jurgen  Bladt  are  still  living,  except  the  son, 
George  Bladt. 

The  foregoing  facts  were  alleged  by  plaintiflfs  in  their  peti- 
tion, and  the  same  facts  were  alleged  by  the  defendant  in  her 
answer  and  cross-petition.  Plaintiflfs  demurred  to  the  answer  of 
defendant.  The  issue  was  of  law,  arising  from  plaintiflfs'  con- 
tention that  George  Bladt  had  nothing  but  a  conditional  or 
contingent  remainder,  under  the  will,  in  the  real  estate  involved, 
and  that,  therefore,  his  widow,  defendant  and  appellant,  had  no 
interest  whatever  in  the  real  estate  devised;  and  the  claim  of 
the  defendant  was  that  her  deceased  husband,  George  Bladt, 
took  a  vested  remainder,  under  the  will  of  his  father.  Both 
parties  agreed  that,  if  the  defendant  in  this  cause  took  anything, 
it  would  be  through  her  husband,  George  Bladt.  It  is  also  con- 
ceded that,  at  the  time  of  the  death  of  George  Bladt,  there  had 

Vol.  191  I  a.— 85 
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not  been  any  division  of  the  property  or  any  disposition  of  it 
in  any  way. 

The  paragraph  of  the  will  upon  which  this  cause  turns  is 
as  follows: 

**I  will  and  bequeath  unto  my  dear  wife,  Martha  Lena 
Bladt,  all  of  my  property,  real,  personal  and  moneys  and  credits 
during  her  natural  life,  if  she  shall  desire  to  hold  the  same,  she 
to  have  the  right  to  keep  up  the  improvements,  traffic  in  farm 
produce  and  stock,  the  same  as  if  I  were  there  myself.  And 
should  she  wish  to  dispose  of  all  of  my  estate  or  in  part,  it  is  my 
wish  and  I  direct  that  after  deducting  her  one-third  residue, 
the  balance  remaining  shall  be  divided  between  our  issue,  namely 
[naming  them],  they  to  share  and  share  alike.  And  should 
any  of  my  issue  not  be  living  when  the  division  is  made  then 
their  share  goes  to  their  issue  if  any  and  if  none  and  there  should 
be  no  issue  then  the  share  of  our  deceased  issue  reverts  to  those 
of  our  issue  living,  share  and  share  alike. ' ' 

The  court  below  sustained  plaintiffs'  demurrer  to  defend- 
ant's cross-petition,  thus  holding  that,  under  a  proper  construc- 
tion of  the  will  of  Jurgen  Bladt,  George  Bladt,  at  the  time  of 
his  death,  had  no  vested  interest  or  remainder  in  the  property 
left  by  Jurgen  Bladt,  and  that,  therefore,  the  defendant,  Mary 
Bladt,  had  no  right,  title,  or  interest  in  and  to  the  property  left 
by  Jurgen  Bladt.  Defendant  elected  to  stand  on  the  ruling  on 
demurrer,  and  decree  was  entered  in  favor  of  plaintiffs,  from 
which  defendant  prosecutes  this  appeal. 

Testator  first  provides  for  possession  and  use  by  his  wife, 
with  the  power  of  sale  in  her  if  she  wishes  to  sell ;  then  provides 
for  a  certain  division ;  then,  in  the  same  paragraph  for  a  division, 
uses  the  following  language : 

**And  should  any  of  my  issue  not  be  living  when  the  said 
division  is  made,  then  their  share  goes  to  their  issue,  if  any,  and 
should  there  be  no  issue  then  the  share  of  our  deceased  issue  re- 
verts to  those  of  our  issue  living,  share  and  share  alike." 

It  is  clear  that  testator  intended  his  real  estate  to  go  to 
his  own  issue,  and  to  only  his  own  blood ;  and  that  he  intended 
to  exclude  any  persons  who  were  not  of  his  o^yn  blood.  The  gen- 
eral rule  is  that  the  law  favors  vested  remainders.  This  rule 
is  so  well  known  and  recognized  that  authorities  need  not  be 
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cited.  But  such  rule  in  no  way  forbids  or  excludes  contingent 
remainders  when  such  appear  from  the  clear  provisions  of  the 
will.  When  one  takes  only  a  contingent  remainder  in  real 
estate  or  a  remainder  conditioned  upon  the  happening  of  a 
future  event,  or  upon  his  living  until  a  certain  time  or  until  a 
certain  thing  happens,  he  must  live  until  the  time,  or  until  the 
event  occurs,  in  order  to  take  any  interest  in  the  real  estate. 
McClain  v.  Capper,  98  Iowa  145 ;  Atchison  v.  Francis,  182  Iowa 
37 ;  WUhelm  v.  Colder,  102  Iowa  342 ;  Taylor  v.  Taylor,  118  Iowa 
407;  Kierulff  v.  Harlan,  150  Iowa  671,  675;  Horner  v.  Haase, 
177  Iowa  115 ;  Fulton  v.  Ftdton,  179  Iowa  948.  It  would  seem 
quite  clear  that  the  remainder  in  the  case  before  us  was  con- 
tingent, and  not  vested,  because  of  the  following  provision  of 
the  will : 

''And  should  any  of  my  issue  not  be  living  when  the  said 
division  is  made,  then  their  share  goes  to  their  issue  if  any  and 
if  none  and  should  there  be  no  issue,  then  the  share  of  our 
deceased  issue  reverts  to  those  of  our  issue  living,  share  and 
share  alike." 

The  quite  recent  case  of  Atchison  v.  Francis,  182  Iowa  37, 
distinguishes  the  cases  where  there  is  a  vested  remainder  from 
those  cases  where  there  is  to  be  a  division  among  certain  par- 
ties who  are  living  at  a  fixed  future  date,  or  at  the  happening  of 
a  future  contingency ;  and  reviews  cases  involving  those  proposi- 
tions. In  the  Atchison  case,  the  remainder  devised  was  held  to 
be  a  vested  remainder.  The  provision  in  the  will  was  entirely 
different  and  clearly  distinguishable  from  the  one  before  us; 
and  the  opinion  in  the  Atchison  case  in  a  very  illuminating  and 
able  fashion  points  out  the  difference  between  the  provisions  of 
the  will  in  the  Atchison  case  and  provisions  such  as  we  have  be- 
fore us,  and  the  proper  interpretation  and  construction  to  be 
given  to  such  will  provisions,  and  is  authority  for  the  construc- 
tion of  the  will  in  the  instant  case,  as  contended  for  by  appellee, 
that  George  Bladt  had  only  a  conditional  or  contingent  remain- 
der, and  not  a  vested  remainder,  as  contended  by  appellant. 

In  McClain  v.  Capper,  98  Iowa  145,  the  will  clause  under 
construction  was  as  follows: 

''I  will  and  bequeath  to  my  beloved  wife,  during  the  min- 
ority of  my  children,  the  entire  use  and  benefit  of  my  real  estate. 
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for  the  purpose  of  supporting  and  educating  my  children ;  and, 
when  my  youngest  child  arrives  at  full  age,  I  desire  that  the 
real  estate  (after  my  wife's  dower  interest  is  set  oflE  to  her 
herein)  be  equally  divided  between  my  children  [naming  them] 
their  heirs,  or  survivors  of  them.'' 

One  of  these  devisees  died  before  the  youngest  child  reached 
his  legal  majority,  and,  in  discussing  that  situation,  we  said : 

**It  will  not  be  doubted  but  that,  if  Margaret  Jane  had 
lived  till  the  youngest  child  of  John  Capper  had  attained  his 
majority,  the  devise  to  her  would  have  been  perfect.  We  are, 
then,  to  deal  with  the  legal  effect  of  her  decease  before  that 
time.  In  other  words,  did  she,  at  her  father's  death,  take  a 
vested  or  a  contingent  interest  in  the  land?  •  •  •  *When 
the  only  gift  is  in  the  direction  to  pay  or  distribute  at  a  future 
age,  the  case  is  not  to  be  ranked  with  those  in  which  the  payment 
or  distribution  only  is  deferred,  but  it  is  one  in  which  time  is  of 
the  essence  of  the  gift.'  •  •  *  There  are  no  words  of  gift 
or  grant,  except  the  direction  for  a  division,  which,  of  course, 
means  that,  when  the  time  arrives,  the  interest  shall  vest  in  the 
proportions  indicated.  •  •  •  These  rules  of  construction 
are  intended  to  reflect  the  intent  of  the  testator,  which  is,  in  aU 
cases,  to  govern ;  and  such  is  our  aim  in  their  application.  •  *  • 
It  seems  to  us  that,  under  the  rules  cited,  the  time  fixed  for 
the  division  is  annexed  to  the  gift  or  devise,  and  not  to  the  pay- 
ment ;  so  that  the  interest  of  Margaret  Jane  did  not  vest  during 
her  life,  and  hence  she  had  no  property  in  the  land  that  she 
could  devise. " 

In  the  clause  of  the  will  under  consideration  in  the  instant 
case,  there  are  no  words  of  gift  or  grant  to  children,  but  only 
a  direction  for  division,  as  follows  : 

**And  should  she  [the  wife]  wish  to  dispose  of  all  of  my 
estate  or  in  part,  it  is  my  wish  and  I  direct  that  after  de- 
ducting her  one-third  residue,  the  balance  remaining  shall  be 
.divided  between  our  issue,  namely  [naming  them] ,  they  to  share 
and  share  alike." 

Then  follows  the  provision  that,  if  any  of  the  testator's  issue 
be  dead  at  the  time  of  division,  then  the  share  is  to  go  to  that 
child's  issue,  if  any,  or  to  the  testator's  issue  then  living. 

In  Baker  v.  Hibbs,  167  Iowa  174,  we  announced  the  rule : 
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*'It  is  a  general  i^ule  that,  where  there  is  a  devise  of  a  life 
estate  with  a  remainder  to  a  class,  those  members  of  the  class, 
and  those  only,  take  who  are  in  existence  at  the  time  fixed  for 
distribution.  And  if  none  of  them  are  in  existence,  the  gift 
fails." 

WUhelm  v.  Colder,  102  Iowa  342,  344,  was  a  cause  in  equity, 
brought  for  the  construction  of  a  will,  and  was  instituted  when 
the  life  tenant  (the  widow)  was  still  alive.  The  will  gave  a  life 
estate  to  the  widow,  and  then  added : 

**The  above  provision  made  for  my  said  wife  shall  be  re- 
ceived by  her  in  lieu  of  all  dower,  right,  title,  and  interest  in 
and  to  my  said  estate.  2d.  The  residue  of  my  estate,  both  real 
and  personal,  I  give  and  bequeath  to  my  children  [naming 
them]  equally ;  but  the  said  property  is  to  be  held  by  my  said 
executor  hereinafter  named  until  after  the  death  of  my  said 
wife,  Alcinda  A.  Calder.  And,  in  the  event  that  my  said  wife 
shall  die  before  the  youngest  of  my  surviving  children  become  of 
age,  then  said  property  shall  be  held  by  my  said  executor  until 
my  said  youngest  surviving  child  shall  become  of  age,  at  which 
time  the  whole  of  the  remaining  part  of  my  said  estate  shall  be 
divided  equally  between  my  said  children  then  living,  share  and 
share  alike,  and  descend  to  them  in  fee  simple. ' ' 

This  court  held  that  the  remainder  was  contingent,  and  not 
vested ;  that  it  would  not  vest  until  after  the  happening  of  two 
things,  the  death  of  the  widow  and  the  arrival  of  the  youngest 
child  at  the  age  of  majority. 

In  Fxdton  v.  Fulton,  179  Iowa  948,  the  provision  of  the  will 
under  consideration  was  as  follows: 

*  *  Upon  the  death  of  my  wife,  I  direct  that  all  my  property, 
real  and  personal,  shall  be  divided  between  my  eight  children 
[naming  them].  In  case  of  the  death  of  any  of  said  children 
without  issue  living,  then  the  share  of  such  child  shall  be  divided 
equally  among  the  surviving  children,  or  their  legal  heirs." 

This  court,  in  construing  that  will,  used  the  following  lan- 
guage : 

*  *  There  is  one  feature  of  this  case  that  is  quite  decisive,  and 
we  give  it  our  first  attention.  It  will  be  noted  that,  by  the  terms 
of  the  will,  the  testator  directed  that,  upon  the  death  of  his  wife, 
all  his  property  should  be  divided  among  his  children,   etc. 
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There  is  no  other  provision  of  the  will  whereby  it  purports  to 
devise  any  property  to  any  children.  The  devise  to  them  is  im- 
plied by  the  direction  to  divide,  above  quoted.  In  such  a  case, 
we  have  held  repeatedly  that  the  devise  or  gift  is  inseparable 
from  the  direction  to  divide ;  and  where  the  directed  division  is, 
by  the  terms  of  the  will,  postponed  to  future  date,  the  gift  is 
likewise  postponed.  In  such  a  case,  the  remaindermen  take  a 
contingent,  and  not  a  vested,  remainder,  where  the  will  imposes 
the  condition  that  the  remaindermen  survive  the  future  event, 
or  have  issue." 

George  Bladt,  son  of  testator,  and  deceased  husband  of  de- 
fendant, did  not  survive  the  event  of  the  division  mentioned  in 
the  Bladt  will,  and  he  therefore  took  nothing,  and  defendant, 
who  claims  through  him,  took  nothing. 

Counsel  for  defendant  relies  on  Blain  v.  Dean,  160  Iowa 
708,  to  sustain  his  contention  that  George  Bladt  took  a  vested 
remainder.    The  will  provision  there  construed  was  as  follows: 

'*If  any  of  my  children  shall  have  died,  leaving  no  issue,  I 
direct  that  his  share  shall  be  divided  among  those  leaving  issue, 
and  among  my  other  children  then  living." 

Soon  after  the  death  of  testator  his  daughter,  Ethel  Blain, 
died  intestate,  and  a  controversy  arose  as  to  whether  she  had  a 
vested  interest  in  the  real  estate,  under  her  father's  wall.  That 
case  turned  upon  the  construction  of  the  time  to  which  the  lan- 
guage of  the  will  should  be  applied,  and  the  court  reached  the 
conclusion  that  it  should  be  applied  to  the  date  of  the  testator's 
death. 

In  the  instant  case,  the  future  event  referred  to  in  the  will 
is  not  a  division  to  be  made  by  the  testator,  or  anything  that  he 
contemplated  as  happening  during  his  life,  but  a  division,  to  be 
made  by  his  widow  at  her  election,  and  at  a  time  after  his  death, 
of  her  own  choosing. 

It  seems  clear  that  Jurgen  Bladt  intended  to  have  his  prop- 
erty pass  to  those  of  his  children  living  at  the  time  a  division 
should  be  made.  There  could  be  no  division  during  the  lifetime 
of  the  wife,  unless  she  should  elect  to  take  her  distributive  share, 
under  the  statute,  instead  of  under  the  provisions  of  the  will, 
which  it  is  conceded  that  she  has  not  done.  She  is  still  living, 
and  in  possession  of  the  property  under  the  will,  but  with  the 
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right  to  sell  or  dispose  of  it  at  any  time.  No  time  has  arrived 
or  event  happened  which  would  cause  vesting  of  the  remainder 
esiaxe. 

The  will  under  consideration  belongs  to  that  class  of  devises 
where  there  is  direction  that  the  property  shall  pass  to  persons 
of  a  class  who  are  living  at  the  time  of  the  happening  of  some 
future  event,  and  devises  only  a  contingent  remainder. 

The  decree  and  judgment  of  the  trial  court  are  affirmed. — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


Charles  F.  Bradley,  Appellee,  v.  Interurban  Railway  Com- 
pany, Appellant. 

NEGUaiiNOE:     Oontribntory  Negligence  of  Invited  Ouest.     Whether 

1  an  invited  guest  in  an  automobile  over  which  he  has  no  control  is 
guilty  of  contributory  negligence  is  peculiarly  a  jury  question. 
Becord  held  not  to  show  such  negligence  as  a  matter  of  law. 

EVIDENOE:    Competency— Extent  of  Injuries.    The  opinion  of  medical 

2  experts  who  have  treated  or  examined  an  injured  party  is  admissible 
on  the  issues:  (1)  Whether  the  injuries  are  permanent;  (2)  whether 
the  injured  person  will  ever  regain  the  normal  use  of  his  limb;  or 
(3)  whether  the  injured  person  will  always  walk  with  a  limp. 

DAMAGES:     Loss  of  Promotion.    Loss  of  seniority  in  service,  and  con- 

3  sequent  loss  of  right  of  promotion,  resulting  from  a  personal  injury, 
may  be  shown  on  the  issue  of  damages. 

BATLBOADS:     Accidents  at  Crossings — Gates  and  Watchmen.     Testi- 

4  mony  tending  to  show  the  daily  operation  of  a  large  number  of 
trains  over  a  railway  crossing  is  admissible  on  the  issue  whether 
reasonable  care  demanded  the  maintenance  of  gates  or  watchmen  at 
such  crossing.     In  instant  case,  a  train  sheet  was  held  admissible. 

NEW  TBIAL:    Verdict — ^Ezcessiveness — $10,000.    Verdict  of  $10,000  for 

5  personal  injury  held  not  excessive. 

Appeal  from  Dallas  District  Court. — H.  S.  Dugan,  Judge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 
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Action  at  law,  to  recover  damages  for  personal  injury. 
There  was  a  trial  to  a  jury,  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appeals. — Affirmed. 

W.  H.  McHenry,  Corwin  R.  Bennett,  and  White  &  Clarke, 
for  appellant. 

Stipp,  Peri^y  Bannister  &  8tarzinger,  for  appellee. 

Weaver,  J. — The  plaintiff  was  injured  in  a  collision  be- 
tween an  automobile  in  which  he  was  riding  and  one  of  the  de- 
fendant's cars,  upon  a  highway  crossing  in  the  city  of  Des 
1.  negligenob:  Moincs.  The  circumstances  under  which  the 
negifgenw^'of  collisiou  occurrcd  are  not  the  subject  of  much 
invited  guest.  coutrovcrsy.  The  plaintiff  is  a  resident  of 
Perry,  Iowa,  and  is  by  occupation  a  railway  conductor  upon  the 
Chicago,  Milwaukee  &  St.  Paul  Railway.  On  the  day  in  ques- 
tion, he  had  been  called  to  Des  Moines,  to  attend  the  funeral  of 
a  brother.  The  funeral  was  appointed  to  be  held  at  a  chapel  in 
the  main  part  of  the  city  at  3  o'clock  P.  M.  Plaintiff  arrived  in 
the  city  in  time  to  take  the  noon  meal  down  town.  Shortly  after 
noon,  he  accepted  the  invitation  of  his  brother-in-law,  one  Wil- 
son, to  ride  with  him  and  one  or  two  other  relatives  to  the  home 
of  the  deceased,  and  thence  to  the  funeral.  The  auto  was  owned 
by  Wilson  and  driven  by  him.  It  was  well  filled  with  members  of 
the  family:  all  the  seats  appear  to  have  been  occupied.  The 
plaintiff  sat  on  a  small  or  '*jump"  seat  behind  the  front  seat  in 
which  were  the  driver  and  another.  In  the  rear  seat  were  two 
ladies.  The  course  of  the  auto  took  the  party  west  on  New  York 
Avenue.  The  defendant's  railway  track  crosses  this  avenue 
diagonally  between  Fourth  and  Sixth  Streets;  and,  as  the  Wil- 
son party  approached  from  the  east  and  undertook  to  make  this 
crossing,  the  defendant's  train  or  car,  moving  from  the  north- 
west, arrived  at  what  is  alleged  to  have  been  an  excessively  high 
and  negligent  rate  of  speed,  and  came  into  collision  with  the 
auto,  throwing  it  from  the  track.  In  that  collision,  the  plaintiff 
was  very  seriously  injured.  The  weather,  at  the  time  of  the 
accident,  was  rainy  or  mistj^  and  the  curtains  of  the  car  were 
down.    The  street  at  this  point  is  one  upon  which  there  is  much 
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traffic,  and  the  defendant  railway  company  was  at  that  time 
operating  56  daily  trains  over  the  crossing.  That  the  view  of 
the  tracks  by  persons  using  the  highway  from  the  east  was  more 
or  less  obscured  by  buildings  and  other  obstructions  is  the  claim 
of  the  plaintiff  and  his  witnesses ;  but  this  is  denied  by  the  ap- 
pellant. The  alleged  negligence  charged  by  plaintiff  to  the  de- 
fendant is  as  follows:  (1)  The  defendant's  car  was  running  too 
fast,  and  was  not  under  control;  (2)  no  signal  or  warning  was 
given  of  its  approach  to  the  crossing;  and  (3)  no  gates  or  flag- 
men were  maintained  at  the  crossing. 

The  defendant  specifically  denies  each  of  the  several  allega- 
tions of  negligence,  and  avers  that  plaintiff  himself  was  guilty 
of  negligence  barring  his  recovery  of  damages.  The  trial  court 
submitted  the  case  to  the  jury  on  each  of  the  issues  presented  by 
the  pleadings,  and  a  verdict  was  returned  for  the  plaintiff  in  the 
sum  of  $10,000.  Prom  the  judgment  entered  on  such  verdict 
this  appeal  has  been  taken. 

I.  The  .first  and  most  earnestly  argued  proposition  in  sup- 
port of  the  appeal  is  that  the  plaintiff  should  be  held  chargeable 
with  contributory  negligence  as  a  matter  of  law.  The  argument, 
stated  briefiy,  follows  along  this  line :  First,  that,  although  plain- 
tiff was  an  invited  passenger  or  guest  in  a  car  of  which  he  had 
neither  ownership  nor  control,  yet  he  wbs  still  bound  to  exercise 
reasonable  care  for  his  own  safety;  and  second,  that  reasonable 
care  required  him,  as  a  matter  of  law,  to  observe  the  crossing  to 
discover  if  a  car  was  approaching  on  defendant's  track,  and  if 
there  was  one,  it  was  further  his  duty,  as  a  matter  of  law,  to 
give  the  alarm  to  the  driver,  and  cause  him,  if  possible,  to  stop 
until  the  danger  had  passed ;  and  that,  failing  so  to  do,  he  can- 
not recover. 

With  the  first  proposition,  that  the  invited  guest  or  passen- 
ger is  not  absolved  from  his  obligation  to  use  reasonable  care 
for  his  own  safety,  there  is  no  room  for  dispute ;  but  this  is  as  far 
as  the  court  can  keep  step  .with  counsel.  The  leap  from  the 
statement  of  duty  of  reasonable  care  for  one's  own  safety  to 
the  conclusion,  as  a  matter  of  law,  that  the  invited  guest  is  neg- 
ligent if  he  fails  to  see  an  impending  danger  in  time  to  interfere 
and  prevent  it,  is  entirely  too  far.  The  question  as  to  what  is 
reasonable  care  in  such  an  emergency  is  peculiarly  a  question 
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for  the  jury.  Within  reasonable  limits,  the  invited  passenger 
in  an  automobile  may  reasonably  and  lawfully  rely  on  the  skill 
and  judgment  of  the  driver.  He  cannot  physically  interfere  with 
the  driver's  control  of  the  car,  without  peril  of  disaster.  He 
may,  under  proper  circumstances,  sound  an  alarm,  if  he  sees 
danger  ahead  of  which  the  driver  seems  oblivious ;  but  even  then 
he  must  still,  to  some  extent,  place  his  reliance  upon  the  driver 
to  avoid  it.  There  is  no  rule  of  law  which  obliges  him  to  forcibly 
seize  the  steering  wheel  and  wrest  it  from  the  hands  of  the  owner, 
or  to  jump  from  the  rapidly  moving  vehicle  to  certain  injury  or 
death.  The  appearance  of  danger  of  this  character  in  almost 
every  case  comes  in  an  instant  of  time;  the  peril  is  immediate, 
imminent;  and,  if  a  collision  occurs,  the  destruction  is  accom- 
plished in  a  twinkling.  The  evidence  in  this  case  shows  that  the 
plaintiff  had  no  acquaintance  with  the  crossing  or  its  surround- 
ings, and  did  not  know  of  its  existence  until  just  as  the  car 
reached  the  track ;  that  he  was  riding  in  the  middle  of  the  car, 
his  view  to  the  front  being  necessarily  obscured  by  the  driver 
and  another  person  sitting  in  front.  He  did  discover  the  crossing 
as  he  approached  it  closely,  and  almost  simultaneously  caught 
sight  of  defendant's  car,  and  immediately  gave  an  outcry.  The 
driver  appears  to  have  also  seen  the  danger  at  the  same  moment, 
but  was  unable  to  stop  the  auto.  The  plaintiff,  a  practical  rail- 
road man,  says  that  defendant 's  car  swept  around  the  curve  and 
over  the  crossing  at  a  rate  of  35  miles  an  hour,  and  in  this  he  is 
corroborated  by  others;  and,  while  appellant's  counsel  contend 
flatly  that  the  crossing  and  its  approach  were  clear,  open,  and 
unobstructed  to  the  view  of  persons  approaching  from  the  east, 
the  evidence  is  ample  to  support  a  finding  by  the  jury  that  at  this 
point  defendant's  line  swings  in  a  curve  to  the  northwest,  and 
that  the  view  to  the  westbound  traveler  on  the  street  is  materially 
obscured  by  various  structures,  until  he  reaches  the  tracks  or 
enters  thereon.  Counsel  would  avoid  the  effect  of  this  evidence 
by  saying  that  it  is  false.  This,  the  cowrt  cannot  do ;  and,  unless 
we  are  to  hold  that  all  rules  of  law  which  have  been  supposed  to 
afford  some  sort  of  protection  to  the  public  in  the  use  of  its  own 
streets  have  been  abrogated,  we  cannot  say  that  a  person  injured 
under  the  circumstances  here  disclosed  is  to  be  charged  with 
contributory  negligence,  as  a  matter  of  law.     See  WUhey  v. 
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Fowler  Co.,  164  Iowa  377 ;  OlanviUe  v,  Chicago^  B.  I.  <fe  P.  B. 
Co,,  190  Iowa  174;  Ma/rnan  v.  Chicago,  B.  I.  ds  P.  B.  Co,,  156 
Iowa  457;  Lnndien  v.  Fort  Dodge,  U,  M,  &  8.  B,  Co.,  166  Iowa 
85 ;  WUlfong  v,  Omaha  &  St.  L.  B.  Co.,  116  Iowa  548 ;  Laiurence 
V.  City  of  Simx  City,  172  Iowa  320;  WUlis  v.  Schertz,  188 
Iowa  712;  Neshit  v.  Town  of  Oarner,  75  Iowa  314;  Wagner  v. 
Kloster,  188  Iowa  174. 

II.  Exceptions  are  taken  and  errors  assigned  upon  the  ad- 
mission of  testimony  by  medical  and  surgical  experts  who  had 
treated  or  examined  the  plaintiff^  expressing  the  opinion  that 
2.  evidbnob:  ^^^  injuries  were  permanent;   that  he  would 

extonfTAn-        ncvcr  regain  the  normal  use  of  his  injured  foot 
juries.  gj^j  ankle ;  would  always  walk  with  a  limp ;  and 

other  matters  of  the  same  general  nature.  It  is  argued  that  this 
testimony  offends  against  the  rule  which  we  have  frequently 
applied,  that  the  expert  witness  may  not  be  allowed  to  express  an 
opinion  in  effect  determining  the  ultimate  question  which  the 
jury  is  impaneled  to  try.  Kirby  v.  Chicago,  B.  I.  &  P.  B.  Co., 
173  Iowa  144,  But  we  think  the  rule  has  no  proper  application 
here.  The  witnesses  were  not  asked,  and  expressed  no  opinion, 
as  to  whether  the  defendant  was  negligent  in  respect  to  any  of 
the  matters  alleged  in  the  pleadings,  or  whether  the  plaintiff 
himself  was  negligent  in  any  respect,  or  whether  his  injuries, 
if  any,  were  caused  by  any  act  or  omission  on  the  part  of  the 
defendant.  In  cases  of  this  character,  where  damages  are  sought 
for  personal  injuries,  it  is  always  admissible  to  show  by  expert 
evidence  the  nature  and  extent  of  such  injuries,  whether  per- 
manent or  otherwise,  and  the  manner  and  extent  to  which  his 
injured  or  crippled  condition,  if  any,  affects  his  ability  to  labor 
or  to  make  use  of  his  normal  physical  powers.  The  testimony  of 
which  the  appellant  complains  at  this  point  was,  therefore,  prop- 
erly admitted,  and  the  court  did  not  err  in  overruling  the  objec- 
tions made  thereto. 

III.  Exception   is  further  taken   to  plaintiff's  testimony 
that,  in  the  line  of  service  in  which  he  was  employed  at  the  time 
of  his  injury,  promotion  and  advancement  are  obtained  by  senior- 
ity ;  and  that,  by  reason  of  his  injury,  interrupt- 

^*  S^  promotion*'      ^^^  ^^^^  scrvicc,  hc  had  lost  rank  in  that  respect, 

and,  even  if  he  should  become  able  to  return  to 
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his  accustomed  occupation,  he  could  not  hope  to  regain  the  ad- 
vantage to  which  seniority  would  otherwise  have  entitled  him. 
He  also  testified  that,  during  the  time  he  had  been  so  dis- 
abled, the  schedule  of  compensation  for  railway  conductors  of 
his  class  had  **gone  up.''  No  good  reason  appears  for  excluding 
such  testimony.  The  chances  of  an  employee  for  promotion  in 
the  service  in  which  he  is  engaged,  together  with  proof  of  the 
wages  he  was  then  receiving,  and  of  his  prospects  for  advance- 
ment, had  he  not  been  injured,  are  universally  recognized  as 
proper  subjects  of  inquiry  in  determining  what  loss,  if  any,  he 
had  sustained  by  reason  of  his  disabled  condition. 

IV.  The  plain tiflp  offered  in  evidence  the  defendant's  train 
sheet,  showing  the  number  of  trains  it  was  operating  over  its 
track  at  this  crossing  on  the  date  of  the  accident.  The  evident 
4.  Railroads:  ac-     Purpose  of  this  offcr,  as  well  a&  of  other  testi- 

fnts'l^atM^^'Sd    ^^^y  tending  to  show  the  amount  of  traffic  on 
watchmen.  h^q  railway  and  on  the  street  at  this  crossing, 

was  for  its  bearing  upon  the  reasonable  necessity,  if  any,  for  pro- 
tecting such  crossing  by  the  maintenance  of  gates  or  watchmen 
to  prevent  accidents  like  the  one  now  under  consideration.  For 
this  purpose  we  hold  the  testimony  material  and  competent,  and 
the  assignment  of  error  thereon  cannot  be  sustained.  The  ques- 
tion whether  such  protection  was  reasonably  required  at  this 
crossing  was  one  of  fact  for  the  jury.  The  crossing  was  in  a 
large  city  over  a  street  of  importance,  and  much  used,  as  is 
also  the  defendant's  railway.  The  angle  at  which  the  crossing 
is  made  is  quite  acute,  and  altogether  the  situation  is  such  that 
the  question  of  whether  reasonable  care,  under  the  circumstances, 
would  require  the  use  of  gates  or  the  employment  of  watchmen, 
is  not  one  which  can  be  disposed  of  by  the  court,  as  a  matter  of 
law.  There  was  no  error  in  submitting  the  issue  to  the  jury,  or 
in  admitting  the  testimony  bearing  thereon.  See  Slants  v. 
Chicago  O.  W.  R.  Co,,  110  Iowa  202 ;  Merchants  T,  &  8.  Co,  v. 
Chicago,  B,  I.  &  P.  B.  Co,,  170  Iowa  378,  385 ;  Pratt  v,  Chicago, 
R,  I,  &  P,  B.  Co,,  107  Iowa  287 ;  Annaker  v.  Chicago,  B.  I,  d 
P,  B,  Co.,  81  Iowa  267;  3  Elliott  on  Railroads  (2d  Ed.),  Section 
1157. 

V.  The  general  claim  is  made  that  there  is  no  evidence  on 
which  the  defendant  can  be  properly  found  to  have  been  negli- 
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gent.  Such  is  not  our  view  of  the  record.  The  evidence  is  suffi- 
cient to  carry  that  question  to  the  jury  on  each  of  the  charges  set 
forth  in  the  petition. 

Complaint  is  also  made  that  the  verdict  of  $10,000  is  exces- 
sive.   Plaintiff,  when  injured,  was  46  years  old,  with  a  life  ex- 
pectancy of  substantially  20  years.     His  life  employment  had 
5.  New  trial:         heen  in  the  railway  service,  and  he  was  then 
coB«ivenes8-  ^       earning  $225  per  month.    His  injuries  appear  to 
$10,000.  hhve  been  of  a  serious  character,  incapacitating 

him  from  re-entering  the  work  in  which  he  had  been  engaged  and 
trained.  His  heel  was  crushed,  necessitating  the  removal  of  a 
large  part  of  the  bone  in  his  heel,  and  destroying  the  tendon  of 
Achilles.  He  submitted  to  three  several  surgical  operations,  and 
suffered  much  pain.  At  the  time  of  the  trial,  he  had  been  dis- 
abled for  17  months.  It  does  not  appear  that,  in  his  crippled 
condition,  there  is  any  gainful  occupation  in  which  he  can  earn 
a  living.  He  has  been  put  to  hospital  expenses  to  the  amount 
of  $200,  and  the  further  sum  of  $1,000  for  surgical  aid.  Con- 
sidering all  these  things,  even  if  we  were  to  deny  his  right  to 
compensation  for  pain  and  suffering  (which,  of  course,  we  can- 
not do),  a  verdict  of  $10,000  is  surely  not  so  extravagant  as  to 
suggest  passion  or  prejudice  on  part  of  the  jury ;  and  we  cannot 
assume  to  interfere  with  their  finding. 

There  is  no  reversible  error  in  the  record,  and  the  judgment 
of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


Oren  Crow,  Appellee,  v.  Wier  Casady,  Appellant. 

APPEAL  AND  ERBOB:     Waiving  Error — ^Answer  After  Unsuccessful 

1  Motion.  Error  in  overruling  motion  for  more  specific  statement  is 
waived  by  the  filing  of  an  answer  by  movent. 

BBOKEBS:    Action  for  Compensation — ^Inconsistent  Defenses.    A  prin- 

2  cipal  who  has  refused  to  convey,  solely  on  the  ground  that  the  pur- 
chaser produced  by  the  broker  was  granted  a  purchase  price  not 
authorized  by  the  principal,  may  not,  when  afterwards  sued  by  the 
broker  for  commission,  defend  on  the  ground  that  the  purchaser 
so  produced  was  not  ready,  able,  and  willing  to  pay  such  purchase 
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it  had  been  purchased  from  Raflfensperger.  The  appellee  had 
also  been  informed  by  the  appellant  that  he  wanted  the  sale 
made  at  the  price  of  $250  an  acre  for  his  equity  in  the  farm. 

It  is  ar^ed  that  the  record  fails  to  show  that  the  purchaser 
was  able  to  pay  this  amount.  The  evidence  shows  that  the  pur- 
chaser gave  a  check  for  $250,  at  the  time  that  he  agreed  to  pur- 
chase the  premises,  and  stated  that  he  was  ready  to  enter  into  a 
contract  for  the  purchase  of  the  premises,  and  at  the  time  of 
signing  said  contract  would  pay  '* whatever  was  demanded.'* 

The  undisputed  evidence  shows  that  the  purchaser  owned 
a  large  farm  of  over  200  acres,  fully  equipped  with  machinery 
and  live  stock,  and  that  he  declared  his  willingness  to  pay  cash 
for  the  appellant's  interest  in  the  farm,  as  soon  as  the  appellant 
could  procure  a  good  abstract  and  would  assign  his  contract  with 
Raffensperger  to  the  buyer. 

The  question  of  the  purchaser's  ability  to  pay  was  submitted 
to  the  jury  by  the  court  under  proper  instructions,  following 
the  law  on  that  subjS^-as  announced  by  this  court  in  Jones  v. 
Ford,  154  Iowa  549;  McBermoU  v.  Mahoney,  139  Iowa  292; 
and  Beynor  v.  Mackrill,  181  Iowa  210. 

Furthermore,  the  appellant  testified  that,  when  the  appellee 
and  the  purchaser  came  to  his  office  and  insisted  that  he  enter 
into  a  contract  for  the  sale  of  the  land,  at  that  time  he  denied 
that  the  appellee  had  authority  to  sell  the  land  for  $250  an  acre 
or  to  bring  him  a  purchaser  at  that  price,  and  insisted  that  he 
had  withdrawn  that  price  and  increased  it  to  $1260  an  acre, 
by  letter  previously  mailed  to  appellee. 

It  was  a  question  for  the  jury  to  determine,  under  the  evi- 
dence, whether  the  original  price  had  been  withdrawn  before 
the  appellee  procured  the  purchaser. 

The  refusal  of  the  appellant  to  enter  into  a  contract  and 
close  the  deal  with  the  purchaser  procured  by  the  appellee  was 
not  based  upon  any  inability  on  the  part  of  the  purchaser  to 
perform,  but  solely  on  the  claim  that  the  appellee  had  no  author- 
ity at  that  time  to  sell  at  the  original  price  of  $250  an  acre.  We 
had  a  similar  situation  before  us  in  the  case  of  McBermoU  v. 
Mahoney,  supra,  wherein' we  said: 

**  Among  the  many  cases  to  which  our  attention  is  called 
by  counsel  for  appellant,  we  have  failed  to  find  a  single  one 
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which  supports  his  contention  that,  to  demonstrate  the  ability 
of  the  purchaser  to  carry  out  the  contract  contemplated  in 
the  agency  agreement,  it  must  be  shown  that  the  proposed  pur- 
chaser, when  offered,  has  on  his  person  or  instantly  within  reach 
the  amount  of  cash  required  to  make  the  purchase,  where  some- 
thing further  remains  to  be  done  on  the  part  of  the  seller  before 
he  is  entitled  to  receive  the  cash  payment,  and  the  latter  re- 
pudiates the  proposed  sale  and  refuses  to  proceed,  on  the  ground 
that  he  is  unwilling  to  sell  on  the  terms  of  the  agency  agreement. 
Having  elected  to  repudiate,  the  appellant  was  not  entitled  after- 
wards to  mend  his  hold  by  insisting  that,  if  he  had  not  repudiated 
the  contract,  the  purchaser  would  not  instantly  have  been  able 
to  produce  the  required  cash  payment.  That  a  party  who  has 
elected  one  ground  of  objection  cannot  afterwards  mend  his 
hold  and  select  another,  which  might  have  been  obviated,  had 
it  then  been  insisted  upon,  is  well  settled.  DonLey  v.  Porter, 
119  Iowa  542;  Stanton  v.  Barnes,  72  Kan.  541  (84  Pac.  116). 
'Where  a  party  gives  a  reason  for  his  conduct  and  decision 
touching  anything  involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground  and  put  his  conduct 
upon  another  and  different  consideration.'  Railway  Co,  v,  Mc- 
Carthy, 96  U.  S.  258  (24  L.  Ed.  693).'' 

The  question  of  the  purchaser's  ability  to  perform  was  sub- 
mitted to  the  jury  under  proper  instructions.  The  refusal  of 
the  appellant  to  perform  the  contract  on  his  part  was  predicated 
wholly  on  his  claim  of  a  lack  of  authority  on  the  part  of  the 
appellee  to  sell  at  the  stated  price.  There  was  evidence  to  sup- 
port the  finding  of  the  jury  to  the  effect  that  the  purchaser  was 
able  to  perform  the  contract.  The  appellant  is  not  in  a  position 
to  now  question  the  finding  of  the  jury  in  this  regard.  There  is 
no  error  in  the  record  at  this  point. 

III.  It  is  contended  that  the  authority  of  the  appellee  to 
sell  the  land  had  been  expressly  withdrawn  by  a  letter  written 
and  mailed  to  appellee  by  the  appellant  before  the  appellee  pro- 
cured a  purchaser.  This  was  wholly  a  fact  question,  which  was 
properly  submitted  to  the  jury. 

Again,  it  is  urged  that  the  original  arrangement  with  the 
appellee  for  the  sale  of  the  farm  was  made  by  the  then  owner, 
J.  N.  Casady,  and  that  there  was  not  sufficient  evidence  to  sup- 
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it  had  been  purchased  from  Raflfensperger.  The  appellee  had 
also  been  informed  by  the  appellant  that  he  wanted  the  sale 
made  at  the  price  of  $250  an  acre  for  his  equity  in  the  farm. 

It  is  argued  that  the  record  fails  to  show  that  the  purchaser 
was  able  to  pay  this  amount.  The  evidence  shows  that  the  pur- 
chaser gave  a  check  for  $250,  at  the  time  that  he  agreed  to  pur- 
chase the  premises,  and  stated  that  he  was  ready  to  enter  into  a 
contract  for  the  purchase  of  the  premises,  and  at  the  time  of 
signing  said  contract  would  pay  ** whatever  was  demanded." 

The  undisputed  evidence  shows  that  the  purchaser  owned 
a  large  farm  of  over  200  acres,  fully  equipped  with  machinery 
and  live  stock,  and  that  he  declared  his  willingness  to  pay  cash 
for  the  appellant's  interest  in  the  farm,  bs  soon  as  the  appellant, 
could  procure  a  good  abstract  and  would  assign  his  contract  with 
Raffensperger  to  the  buyer. 

The  question  of  the  purchaser's  ability  to  pay  was  submitted 
to  the  jury  by  the  court  under  proper  instructions,  following 
the  law  on  that  subJ6eb-«ii  announced  by  this  court  in  Jones  v. 
Ford,  154  Iowa  549;  McBermoti  v.  Mahoney,  139  Iowa  292; 
and  Reynor  v.  Mackrill,  181  Iowa  210. 

Furthermore,  the  appellant  testified  that,  when  the  appellee 
and  the  purchaser  came  to  his  office  and  Uisisted  that  he  enter 
into  a  contract  for  the  sale  of  the  land,  at  that  time  he  denied 
that  the  appellee  had  authority  to  sell  the  land  fer  $250  an  acre 
or  to  bring  him  a  purchaser  at  that  price,  and  ii^sisted  that  he 
had  withdrawn  that  price  and  increased  it  to  $%60  an  acre, 
by  letter  previously  mailed  to  appellee. 

It  was  a  question  for  the  jury  to  determine,  under  the  evi- 
dence, whether  the  original  price  had  been  withdra\tn  before* 
the  appellee  procured  the  purchaser. 

The  refusal  of  the  appellant  to  enter  into  a  contract  and 
close  the  deal  with  the  purchaser  procured  by  the  appellc^  was 
not  based  upon  any  inability  on  the  part  of  the  purchas»r  to 
perform,  but  solely  on  the  claim  that  the  appellee  had  no  author- 
ity at  that  time  to  sell  at  the  original  price  of  $250  an  acre,  ^e 
had  a  similar  situation  before  us  in  the  case  of  McDermott  y, 
Mahoney,  supra,  wherein' w^  said: 

**  Among  the  many  cases  to  which  our  attention  is  callec 
by  counsel  for  appellant,  we  have  failed  to  find  a  single  one 
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which  supports  his  contention  that,  to  demonstrate  the  ability 
of  the  purchaser  to  carry  out  the  contract  contemplated  in 
the  agency  agreement,  it  must  be  shown  that  the  proposed  pur- 
chaser, when  offered,  has  on  his  person  or  instantly  within  reach 
the  amount  of  cash  required  to  make  the  purchase,  where  some- 
thing further  remains  to  be  done  on  the  part  of  the  seller  before 
he  is  entitled  to  receive  the  cash  payment,  and  the  latter  re- 
pudiates the  proposed  sale  and  refuses  to  proceed,  on  the  ground 
that  he  is  unwilling  to  sell  on  the  terms  of  the  agency  agreement. 
Having  elected  to  repudiate,  the  appellant  was  not  entitled  after- 
wards to  mend  his  hold  by  insisting  that,  if  he  had  not  repudiated 
the  contract,  the  purchaser  would  not  instantly  have  been  able 
to  produce  the  required  cash  payment.  That  a  party  who  has 
elected  one  ground  of  objection  cannot  afterwards  mend  his 
hold  and  select  another,  which  might  have  been  obviated,  had 
it  then  been  insisted  upon,  is  well  settled.  Dardey  v.  Porter, 
119  Iowa  542;  Stanton  v,  Barnes,  72  Kan.  541  (84  Pac.  116). 
*  Where  a  party  gives  a  reason  for  his  conduct  and  decision 
touching  anything  involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground  and  put  his  conduct 
upon  another  and  different  consideration.'  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258  (24  L.  Ed.  693)." 

The  question  of  the  purchaser's  ability  to  perform  was  sub- 
mitted to  the  jury  under  proper  instructions.  The  refusal  of 
the  appellant  to  perform  the  contract  on  his  part  was  predicated 
wholly  on  his  claim  of  a  lack  of  authority  on  the  part  of  the 
appellee  to  sell  at  the  stated  price.  There  was  evidence  to  sup- 
port the  finding  of  the  jury  to  the  effect  that  the  purchaser  was 
able  to  perform  the  contract.  The  appellant  is  not  in  a  position 
to  now  question  the  finding  of  the  jury  in  this  regard.  There  is 
no  error  in  the  record  at  this  point. 

III.  It  is  contended  that  the  authority  of  the  appellee  to 
sell  the  land  had  been  expressly  withdrawn  by  a  letter  written 
and  mailed  to  appellee  by  the  appellant  before  the  appellee  pro- 
cured a  purchaser.  This  was  wholly  a  fact  question,  which  was 
properly  submitted  to  the  jury. 

Again,  it  is  urged  that  the  original  arrangement  with  the 
appellee  for  the  sale  of  the  farm  was  made  by  the  then  owner, 
J.  N.  Casady,  and  that  there  was  not  sufficient  evidence  to  sup- 
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port  a  ratification  of  the  listing  with  the  appellee  by  the  appel- 
lant that  would  be  binding  upon  him.  This,  however,  was  a 
fact  question,  to  be  determined  by  the  jury,  and  with  its  finding 
we  cannot  interfere. 

IV.  It  is  urged  that  there  was  error  in  the  giving  of  in- 
structions, and  in  refusal  to  give  instructions  requested  by  the 
appellant.    We  cannot  consider  these  questions,  upon  the  record 

in  this  case.     Chapter  24  of  the  Acts  of  the 

*  tionsr'oxcep-        Thirty-scvcnth  General  Assembly  is  as  follows: 

extension  of  ^'Either  party  may  take  and  file  exceptions 

motion  for  new     to  the  instructions  of  the  court  or  any  part  of 

the  instructions  given  or  to  the  refusal  to  give 
any  instructions  as  requested  within  five  days  after  the  verdict 
in  the  cause  is  filed  or  within  such  further  time  as  the  court  may 
allow  and  may  include  the  same  or  any  part  thereof  in  a  motion 
for  a  new  trial,  but  all  such  exceptions  shall  specify  the  part  of 
the  instructions  as  excepted  to,  or  of  the  instructions  asked  and 
refused  and  objected  to,  and  the  grounds  of  such  objections." 

The  verdict  in  this  case  was  returned  on  the  9th  day  of 
September,  1919.  On  said  day,  the  appellant  was  given  10 
days,  by  order  of  the  court,  in  which  to  file  motion  for  a  new 
trial.  No  exceptions  to  the  instructions  given,  or  to  the  refusal 
to  give  the  instructions  requested,  were  filed  within  5  days  from 
the  time  the  verdict  was  rendered.  There  was  no  extension  of 
time  for  the  filing  of  exceptions  to  the  instructions.  The  ex- 
tension of  time  was  for  the  filing  of  the  motion  for  a  new  trial. 
We  have  expressly  held  that  the  extension  of  time  for  the  filing 
of  a  motion  for  a  new  trial  is  not  an  extension  of  the  time  for 
filing  exceptions  to  instructions.  We  had  occasion  to  consider 
this  matter  in  the  recent  case  of  Raman  v.  Preston,  186  Iowa 
1292.  Said  cause  was  decided  under  the  law  as  it  stood  before 
Chapter  24  of  the  Acts  of  the  Thirty-seventh  General  Assembly 
went  into  effect;  and  in  said  cause  we  construed  the  prior 
statutes,  and  held  that  exceptions  not  taken  within  the  time 
allowed  would  not  be  considered  on  appeal,  and  that  an  exten- 
sion of  time  in  which  to  file  a  motion  for  a  new  trial  did  not  ex- 
tend the  tinue  within  which  to  except  to  the  instructions.  The 
adoption  of  Chapter  24  of  the  Acts  of  the  Thirty-seventh  General 
Assembly  has  not  changed  the  rule  in  this  regard.     Although 
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the  exceptions  to  the  instructions  may  be  embodied  in  the  motion 
for  a  new  trial,  they  are  not  necessarily  such  a  part  thereof  that 
the  extension  of  time  for  the  filing  of  the  motion  for  a  new  trial 
extends  the  time  for  preserving  exceptions.  The  right  to  em- 
body the  exceptions  in  a  motion  for  a  new  trial  is  permissive, 
under  the  statute,  and  the  extension  of  time  in  which  to  file  ex- 
ceptions to  instructions  would  not  extend  the  time  for  the  filing 
of  a  motion  for  a  new  trial,  nor  would  the  extension  of  the  time 
for  filing  a  motion  for  a  new  trial  extend  the  time  for  the  filing 
of  exceptions.  Under  Code  Section  3756,  as  amended  by  Chap- 
ter 11  of  the  Acts  of  the  Thirty-eighth  General  Assembly,  the 
motion  for  a  new  trial  must  be  filed  within  five  days  after 
verdict,  and  under  Chapter  24  of  the  Acts  of  the  Thirty-seventh 
General  Assembly,  the  exceptions  to  the  instructions  must  be 
taken  and  filed  within  five  days  after  the  verdict.  The  court 
may  extend  the  time  for  filing  either  the  exceptions  to  instruc- 
tions or  the  motion  for  a  new  trial,  or  for  both ;  but  the  extension 
of  the  time  for  doing  one  does  not  extend  the  time  for  doing  the 
other.  See  full  discussion  in  recent  case  of  Hen/ry  v.  Henry, 
190  Iowa  1257. 

Applying  these  rules  to  the  instant  case,  we  cannot  con- 
sider alleged  errors  in  the  instructions  that  were  given  or  refused. 

V.  It  is  strenuously  urged  that  the  evidence  is  insufiScient 
to  support  the  verdict;  that  it  fails  to  show  the  employment  of 
the  appellee  as  agent  for  appellant,  or  any  ratification  of  his 
acts,  or  that  the  purchaser  was  one  ready,  able,  and  willing  to 
buy,  within  the  meaning  of  the  law.  If  we  were  triers  of  fact 
questions  in  law  actions,  we  might  have  reached  a  different  con- 
clusion than  did  the  jury  in  this  case,  but  "we  cannot  for  such 
reason  reverse. 

Other  questions  upon  which  error  has  been  assigned  have 
been  considered  by  us,  but  we  find  no  reversible  error  therein. 

The  judgment  of  the  lower  court  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
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Sena  G.  Dolph,  Appellee,  v.  Amanda  Wortman  et  al.. 

Appellants. 

KEW  TBIAIi:    Conditions  Precedent.    An  applicant  for  a  new  trial  un- 

1  der  Sec.  4091  et  aeq,,  Oodey  1897,  must  assume  the  burden  to  estab- 
lish two  facts: 

1.  His  grounds  for  a  new  trial. 

2.  The  existence  of  a  cause  of  action  or  defense,  as  the   ease 
may  be. 

TBIAL:     Law(?)  or  Equity  (?) — ^Equitable  Proceeding  for  New  Trial. 

2  A  proceeding  for  a  new  trial  on  the  ground  of  fraud,  in  an  action 
of  partition  involving  an  issue  of  title,  is  properly  tried  in  equity, 
especially  when  such  trial  was  acquiesced  in  by  the  parties  in  the 
trial  court. 

NEW  TBIAL:     G-roonds — Fraudulent  Concealment  of  Deed.     The  con- 

3  cealment  by  a  litigant,  during  an  equitable  trial,  of  a  deed  which 
was  material  to  a  pending  issue  of  title,  when  such  deed  was 
produced  in  such  time  that,  by  stipulation,  both  parties  had  the 
full  benefit  of  said  deed  on  trial  de  novo  on  appeal,  is  not  sach 
fraud  as  will  authorize  the  granting  of  a  new  trial,  under  Sec.  4091, 
Code,  1897. 

DEEDS:     Execution  Without  DeUvery.     The  retention  by  grantor,  up 

4  to  the  time  of  his  death,  of  a  full  warranty  deed,  executed  with  the 
undoubted  intent  on  his  part  to  ultimately  deliver  the  deed  to  grantee, 
and  with  the  equally  undoubted  intent  of  grantor  to  have  control 
of  and  enjoy  the  property  during  his  lifetime,  and  to  cast  the  en- 
tire ownership  of  the  property  upon  grantee  upon  the  death  of 
grantor,  necessarily  deprives  the  instrument  of  all  legal  effect. 

DEEDS:     Conditional  DeUvery.     Principle  reaffirmed  that  no  legal  de- 

5  livery  of  a  deed  is  effected  by  passing  the  deed  to  the  grantee 
on  a  condition  which  never  happens. 

Appeal  from  Mills  District  Court. — J.  B.  Rockafellgw,  Jndge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 

Application  by  intervener  and  cross-petitioner  defendants 
to  vacate  a  judgment  and  for  a  new  trial.  After  full  hearing, 
the  application  was  denied,  and  the  intervener  and  cross-peti- 
tioner defendants  have  appealed. — Affirmed. 
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W.  8.  Lewis,  F.  8,  Howell,  and  Clark,  Byers  &  Hutchinson, 
for  appellants. 

C.  E,  Dean,  Oenung  cfe  Oenung,  and  Tinley,  Mitchell,  Pry  or, 
Ross  &  Mitchell,  for  appellees. 

Evans,  C.  J. — The  original  ease  was  heard  by  us  on  appeal. 
Dolph  V,  Wortman,  185  Iowa  630.  After  a  remand  of  the  case, 
and  an  entry  of  judgment  in  accord  with  our  reversing  opinion, 
the  application  to  vacate  judgment  and  for  a  new  trial  was  made. 
The  salient  facts  involved  in  the  litigation  are  quite  fully  set 
forth  in  our  former  opinion,  herein  cited.  We  shall  not  repeat 
these  facts  here,  except  in  a  very  general  way.  Upon  the  record 
as  now  presented  to  us  upon  this  application,  we  should  not  be 
justified  in  finding  the  facts  other  than  as  set  forth  in  such 
former  opinion.  The  plaintiff,  Sena  Dolph,  is  the  widow  of 
Henry  Dolph,  deceased,  who  died  intestate,  and  without  direct 
heirs,  in  January,  1916.  He  left  surviving  him,  as  collateral 
heirs,  one  sister  and  the  descendants  of  two  deceased  brothers 
and  one  deceased  sister.  One  of  the  deceased  brothers  was  Hiram 
Dolph,  who,  for  a  lifetime,  had  been  Henry's  nearest  neighbor 
and  closest  friend.  This  suit  was  brought  by  the  widow  in  par- 
tition of  the  real  estate  left  by  Henry  Dolph,  consisting  of  about 
2,000  acres.  The  parties  defendant  are  all  collateral  heirs.  These 
collateral  heirs  fall  into  two  classes,  for  the  purpose  of  this  liti- 
gation. One  class  consists  of  the  children  of  the  deceased  brother 
Hiram,  who  set  up  a  claim  adverse  both  to  the  plaintiff  and  to 
the  other  collateral  heirs,  codefendants.  In  this  adverse  claim, 
their  mother,  Marticia  Dolph,  joins  as  intervener.  These  heirs 
filed  a  cross-petition  against  their  codefendants  and  against  the 
plaintiff,  claiming  to  be  the  absolute  owners  of  954  acres  of  the 
land  in  question.  They  are  known  in  the  record  as  the  cross- 
petitioner  defendants.  The  other  defendants  make  no  issue  with 
the  plaintiff,  and  are  represented  by  the  same  counsel.  The 
claim  of  the  cross-petitioners  is  based  upon  a  warranty  deed  exe- 
cuted by  Henry  Dolph  on  August  28,  1895,  purporting  to  con- 
vey to  Hiram  Dolph  a  certain  Section  8,  and  approximately  one 
half  of  a  certain  Section  7.  The  prime  question  in  the  case,  both 
on  the  former  trial  and  now,  was  and  is  whether  such  deed  was 
ever  delivered.    Our  finding  upon  the  original  trial  and  appeal 
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was  adverse  to  a  finding  of  delivery.  The  present  application 
for  a  new  trial  is  made  under  the  provisions  of  Code  Sections 
4091  to  4099,  inclusive.  The  ground  alleged  under  Section 
4091  is  that  of  fraud  practiced  in  obtaining  the  judgment.  The 
specifications  of  fraud  alleged  are,  in  brief,  that  the  plaintiff 
had  fraudulently  obtained  possession  of  the  deed  referred  to 
herein,  shortly  after  the  death  of  her  husband,  and  that  she 
had  voluntarily  concealed  from  these  defendants  that  fact,  and 
that,  as  a  witness  upon  the  trial,  she  had  fraudulently  denied  the 
existence  of  such  a  deed  or  any  knowledge  thereof  on  her  part, 
whereby  the  cross-petitioners  were  prevented  from  using  said 
deed  as  an  instrument  of  evidence  in  the  original  trial.  It  is 
further  specified  that,  after  the  trial  in  the  district  court,  and 
while  the  case  was  pending  upon  appeal  here,  the  plaintiff  fraud- 
ulently pretended  that  said  deed  was  discovered  by  third  parties 
in  the  pocket  of  a  vest  formerly  owned  and  worn  by  the  de- 
ceased; and  that  she  caused  the  same  to  be  exhibited  to  cross- 
petitioners'  counsel;  and  that  she  made  certain  false  repre- 
sentations concerning  the  contents  of  the  deed ;  whereby  counsel 
were  fraudulently  induced  to  sign  a  stipulation  and  to  file  the 
same  in  this  court  while  the  appeal  was  pending;  that  she  had 
caused  a  fraudulent  alteration  in  such  deed,  whereby  it  failed 
to  describe  the  land  involved  in  the  controversy ;  and  that  this 
fact  was  concealed  from  the  counsel  of  cross-petitioners  at  the 
time  that  the  stipulation  wa«  signed. 

The  foregoing  is,  perhaps,  sufficient  to  indicate  the  general 
nature  of  the  charge  of  fraud.  On  the  hearing  of  the  applica- 
tion, evidence  was  adduced  by  the  cross-petitioners  in  support 
of  such  charge.  New  evidence,  alleged  to  be  newly  discovered, 
was  also  introduced  in  support  of  the  claim  of  delivery  of  the 
deed.  The  record  of  the  former  trial  is  all  incorporated  in  the 
pi'esent  record.  The  ultimate  question,  therefore,  presented  to 
us  upon  the  combined  records  is:  Should  the  application  to 
vacate  and  for  a  new  trial  be  granted  ? 

Under  the  statute,  this  question  is  a  compound  one,  and  is 
divisible  into  two  parts: 

(1)  Have  the  appellants  proved  the  alleged 

1.  New   trial:  »         j  _ 

conditions  iraUQ  ? 

prece  en  .  ^g)  J)qq^  the  ucwly  discovcrcd  evidence,  in 
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combination  with  the  evidence  on  the  original  trial,  disclose  a 
good  cause  of  action  for  the  cross-petitioners?  Code  Sections 
4096,  4097.    These  sections  provide  as  follows : 

''Sec.  4096.  The  judgment  shall  not  be  vacated  on  motion 
or  petition  until  it  is  adjudged  there  is  a  cause  of  action  or 
defense  to  the  action  in  which  the  judgment  is  rendered;  if  a 
judgment  is  modified,  all  liens  and  securities  obtained  under  it 
shall  be  preserved  to  the  modified  judgment. 

**Sec.  4097.  The  court  may  first  try  and  decide  upon  the 
grounds  to  vacate  or  modify  a  judgment  or  order,  before  try- 
ing or  deciding  upon  the  validity  of  the  cause  of  action  or  de- 
fense. * ' 

I.  The  briefs  disclose  a  preliminary  controversy  between 
the  parties  as  to  the  nature  of  the  proceedings  under  which  the 
hearing  of  this  application  was  had.  The  appellees  herein  con- 
tend that  it  was  triable  as  an  ordinary  proceed- 
'  or  eqnity*l»):  ing,  and  is,  therefore,  not  triable  de  novo  here; 
^inff^for'new  whcrcas  the  appellants  contend  that  it  is  tri- 
able de  novo  here.  The  appellees  rely  upon  the 
statute  which  provides  that  it  shall  be  triable  as  an  ordinary  pro- 
ceeding; whereas  the  appellants  contend  that  the  trial  court, 
upon  the  trial,  expressed  the  view  that  the  application  ought  to 
be  heard  on  the  equity  side,  and  that  this  suggestion  was  ac- 
quiesced in  by  all  the  parties,  and  that  the  case  was  so  tried. 
The  record  is  not  very  clear  on  this  question.  We  think,  how- 
ever, that  the  fair  purport  of  the  record  is  that  the  case  was 
tried  on  the  equity  side,  and  that  the  attitude  of  all  parties  in 
that  regard  was  an  acquiescent  one, — ^at  least  at  the  time  of  the 
beginning  of  the  trial.  The  record  seems  to  disclose  som/e  later 
protest. 

As  above  indicated,  two  questions  are  presented,  and  the 
burden  is  upon  the  cross-petitioners  to  establish  the  aflSrmative 
of  each.  The  statute  seems  to  contemplate  a  separate  hearing 
for  each  issue.  If  these  issues  had  been  tried  separately,  either 
party  would  have  been  entitled  to  a  trial  by  ordinary  proceed- 
ing as  to  the  first  issue.  The  second  issue  would  necessarily  be 
tried  by  the  same  kind  of  a  proceeding  as  was  had  in  the  orig- 
inal trial.  Such  proceedings  would  be  determined  by  the  nature 
of  the  cause  of  action  presented  by  the  cross-petitioners.     The 


1368  DoLPH  V.  WoRTMAN.  [191  lowa 

cause  of  action  thus  presented  in  this  case  was  an  equitable  <Hie, 
and  triable  on  the  equity  side.  In  the  case  at  bar,  these  two 
issues  were  not  tried  separately  in  the  district  court.  It  was  en- 
tirely competent  for  the  parties  to  waive  separate  trial  on  such 
issues,  and'  to  try  both  in  one  hearing.  In  order  to  try  them 
both  together,  it  was  unavoidable  that  they  be  tried  on  the 
equity  side.  We  think  it  equally  unavoidable  that  they  be  so 
considered  here. 

II.  The  theory  of  circumstantial  evidence,  upon  which  ap- 
pellants rely  as  proof  of  fraud  in  the  concealment  of  the  deed, 
is  that,  at  the  time  of  the  death  of  Henry  Dolph,  the  deed  in 

question  was  in  the  Bank  of  Malvern,  with  the 
'  grounds:  papers  of  Henry  Dolph ;  that  Mrs.  Dolph  secretly 

fraudulent    con-        lx    •       j       ii  i  •      i     j*  a-i_        j      j 

ceaiment  of         obtained  all  such  papers,   including  the  deed 
^''^-  from  the  bank,  these  papers  being  encased  in 

envelopes,  and  the  bankers  being  ignorant  of  what  the  contents 
of  the  envelopes  were;  that  she  thereafter  carefully  concealed 
such  deed  upon  her  own  person,  though  pretending  to  search 
repeatedly  therefor;  that,  after  obtaining  a  favorable  decree 
in  the  district  court,  and  while  the  case  was  pending  here  on 
appeal,  she  fraudulently  contrived  and  pretended  to  make  dis- 
covery ;  that  she  placed  the  deed  in  a  vest  formerly  worn  by  her 
husband ;  that  she  thereafter  gave  the  vest  to  .her  visiting  sister 
from  Kansas,  for  the  use  of  her  husband;  that  such  sister  or 
her  husband  pretended  to  discover  such  deed,  some  weeks  later, 
in  such  vest,  and  so  notified  one  Gidley  (the  son  of  Mrs.  Dolph 
by  a  former  marriage) ;  and  that  Gidley  went  to  Kansas  upon 
the  pretense  of  obtaining  such  deed;  and  that,  so  pretending, 
he  obtained  and  presented  said  deed  to  Mrs.  Dolph 's  counsel, 
who  thereupon  informed  the  opposing  counsel  of  the  discovery, — 
all  of  which  resulted  in  the  filing  of  a  stipulation  in  this  court 
making  such  deed  a  part  of  the  record  here. 

It  was  discovered,  after  stipulation,  that  there  was  a  mis- 
take made  by  the  scrivener  in  the  description  of  Section  8,  in 
that  the  deed  located  the  same  in  Range  42  instead  of  Range 
40.  The  theory  of  fraud  at  this  point  is  that  the  scrivener's 
mistake  in  this  regard  had  been  immediately  discovered  by 
Henry  Dolph  when  the  deed  first  came  into  his  hands;  that  he 
corrected  the  same;  that,  after  the  death  of  Henry  Dolph,  the 
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plaintiff,  either  personally  or  by  her  connivance,  erased  such 
correction,  so  as  to  leave  the  deed  in  its  original  mistaken  form. 
The  description  as  originally  written  at  this  point  was  ' '  Forty- 
two  (42)."  The  theory  put  forward  by  appellants  is  that 
Henry  Dolph  corrected  this  error  by  drawing  a  line  through 
the  word  **two,''  and  also  through  the  figure  **2,''  and  by  in- 
serting over  the  figure  **2"  a  cipher;  that  the  lines  thus  drawn 
by  Henry  were  made  either  with  a  pen  or  a  pencil;  and  that 
the  alteration  consisted  in  the  erasure  of  such  lines  thus  made 
by  Henry. 

As  to  the  disclosure  of  a  cause  of  action  for  the  appellants, 
the  theory  of  appellants  is  that  the  alleged  correction  of  the 
deed  made  by  Henry  was  effective  to  make  the  deed  valid,  as  a 
conveyance  of  the  intended  Section  8,  and  that  the  subsequent 
fraudulent  alteration  of  such  correction  could  not  destroy  such 
validity ;  and  that  the  newly  discovered  evidence  on  the  question 
of  delivery  so  fortified  the  former  evidence  on  the  same  question 
as  to  create  a  clear  preponderance  thereon  in  favor  of  appellants. 

We  have  already  indicated  that  the  burden  was  upon  the 
appellants  to  establish  the  afSrmative  as  to  each  of  the  ques- 
tions heretofore  stated.  A  failure  to  establish  either  is  fatal 
as  to  both.  A  very  careful  reading  of  the  evidence,  stimulated 
by  the  great  importance  of  the  case,  brings  us  all  to  the  con- 
clusion that  the  evidence  is  clearly  insufScient  to  establish 
either.  In  view  of  the  fact  that  the  evidence  was  discussed  by 
us  quite  fully  in  our  former  opinion,  and  that  our  present  con- 
clusion is  in  accord  with  the  finding  of  the  district  court,  we 
shall  not  undertake  now  a  detailed  discussion  of  the  evidence, 
further  than  to  indicate  two  or  three  of  the  more  salient  fea- 
tures of  the  record  which  bring  us  to  this  conclusion. 

III.  The  appellants'  circumstantial  theory  of  fraud  as  to 
the  concealment  of  the  deed  is  predicated  upon  the  initial  hy- 
pothesis that  the  deed  was  in  the  Bank  of  Malvern  at  the  time 
of  Henry's  death.  From  such  assumed  fact,  it  is  inferred  that 
it  was  left  there  for  the  benefit  of  Hiram.  There  is  no  direct 
evidence  in  the  record  that  the  deed  was  in  the  Bank  of  Malvern 
at  the  time  of  Henry's  death.  On  the  contrary,  the  direct  evi- 
dence contradicts  such  hypothesis.  To  establish  such  hypothesis, 
appellants  rely  only  on  other  circumstantial  evidence,  which  is 
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neither  conclusive  nor  cogent.  There  is  no  direct  evidence  that 
Mrs.  Dolph  ever  had  the  deed  in  her  conscious  possession.  Cir- 
cumstantial evidence  is  relied  on  here  also  for  proof.  She  did 
have  possession  of  the  vest,  in  the  pocket  of  which  the  deed  was 
afterwards  found,  as  contended  by  appellees.  This  is  a  proper 
circumstance,  and  might  become  a  very  persuasive  one,  if  other- 
wise supported.  Appellants'  main  reliance  at  this  point  is  upon 
the  testimony  of  the  witness  Stokes.  We  have  read  it  carefully. 
We  shall  not  take  the  space  to  analyze  it.  It  is  suflScient  to  say 
that  it  will  not  bear  analysis,  and  that  the  circumstance  testified 
to  by  her  is  too  indefinite  and  unsubstantial  to  bear  the  weight 
imposed  upon  it  by  the  theory  of  appellants. 

If  there  toere  a  concealment  of  the  deed  in  the  first  instance, 
yet  its  later  production,  with  consent  that  it  be  made  a  part  of 
the  record  on  the  pending  appeal,  gave  to  appellants  the  full 
benefit  of  it.  While  the  moral  and  legal  turpitude  of  such  con- 
cealment, if  any,  would  remain,  yet  it  could  not,  in  and  of  it- 
self, thereafter  constitute  a  ground  for  new  trial.  This  is  not 
saying  that  the  original  concealment  could  not  be  so  connected 
with  other  events  as  to  continue  the  combined  efficacy  of  all  as 
a  ground  of  a  new  trial.  The  original  concealment,  if  such,  in 
this  case  furnished  the  plaintiff  an  opportunity  to  perpetrate 
the  alleged  alteration  of  the  deed.  If  such  alteration  were  satis- 
factorily proved,  then  the  fraudulent  effect  of  the  original  con- 
cealment would  continue,  notwithstanding  the  later  production 
of  the  deed.  The  offered  proof  of  the  fraudulent  alteration  con- 
sists of  evidence  tending  to  show  the  corpus  delicti.  The  new 
evidence  contains  the  testimony  of  witnesses  to  the  effect  that 
they  saw  the  deed  in  the  hands  of  Henry  Dolph  shortly  after 
its  execution,  at  the  time  when  the  alleged  delivery  to  Hiram 
was  made;  that,  at  that  time,  Henry  said  that  a  mistake  had 
been  made  by  the  scrivener,  in  giving  the  number  of  the  range 
as  **  forty -two,"  and  that  he  had  corrected  the  same;  that  the 
witnesses  saw  the  correction,  and  observed  that  a  line  had  been 
drawn  through  the  word  *Hwo"  and  through  the  figure  **2," 
and  a  cipher  written  above  the  figure  **2,  *'  and  that  this  had  been 
done  either  with  a  *'pen  or  pencil.'*  No  such  lines  or  erasures 
appeared  upon  the  deed  when  it  was  produced;  therefore,  if 
they  ever  existed,  they  must  have  been  erased  by  some  person. 
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This  evidence  of  the  corpus  delicti  is  very  direct.  From  its  very 
nature,  it  is  not  capable  of  contradiction  by  other  direct  evi- 
dence. Its  credibility,  therefore,  ought  not  to  be  taken  for 
granted  without  careful  scrutiny.  The  witnesses  testifying  are 
the  parties  in  interest.  They  were  all  witnesses  upon  the  orig- 
inal trial.  At  that  time,  the  deed  was  supposed  to  be  a  lost  in- 
strument, and  its  existence  and  conienis  were  proved  by  the 
oral  testimony  of  these  witnesses.  None  of  them  at  that  time 
testified  to  the  circumstance  of  the  alleged  correction.  It  is  true 
that  no  question  of  alteration  was  under  consideration  at  that 
time.  No  one  connected  with  the  case  claims  to  have  known 
of  such  alleged  correction  by  Henry  Dolph,  except  these  wit- 
nesses. Interrogation  of  the  witnesses,  therefore,  was  not  spe- 
cifically directed  upon  the  original  trial,  to  the  question  of  cor- 
rection. Yet  it  was  incumbent  upon  the  cross-petitioners  upon 
that  trial  to  establish  the  contents  of  the  lost  instrument.  They 
did  purport  to  testify  to  such  contents,  to  the  effect  that  the 
description  contained  in  the  lost  instrument  included  Section  8, 
in  Township  71,  Range  40.  They  testified  to  circumstances  that 
aided  their  present  recollection.  They  purported  also,  at  that 
time,  to  testify  to  the  conversation  had  between  Henry  and 
Hiram  in  their  presence.  The  facts  now  testified  to  were  a  very 
important  part  of  the  circumstances  and  the  conversations  then 
had.  It  is  not  easily  credible  that  the  witnesses  could  have  for- 
gotten such  conversation  and  circumstances  at  the  time  of  the 
original  trial,  if  their  memory  of  the  facts  to  which  they  did 
testify  was  really  trustworthy.  The  fact  that  this  circumstance 
was  not  touched  upon  by  any  of  these  witnesses  at  the  original 
trial  seriously  challengas  the  credibility  of  the  evidence  now, 
and  strongly  suggests  the  possibility  that  the  witnesses  are  self- 
deceived  now  by  a  willing  memory  as  to  what  really  occurred 
at  that  time. 

It  must  be  said,  also,  that  the  deed  itself,  which  is  now  in 
evidence,  furnishes  a  mute  contradiction  to  the  testimony.  The 
original  instrument  is  before  us.  If  a  correction  thereof  had 
formerly  been  made  in  the  manner  indicated,  and  if  such  cor- 
rection had  been  thereafter  erased,  it  would  seem  a  fair  proba- 
bility that  some  evidence  of  such  processes  would  still  remain 
upon  the  face  of  the  paper.     It  is  not  seriously  claimed  that 


1372  DoLPH  V.  WoBTMAN.  [191  lowa 

any  such  evidence  is  apparent  to  the  naked  eye.  It  is  contended 
that  the  microscope  reveals  the  evidence  upon  the  face  of  the 
paper.  The  deed  and  the  microscope  were  presented  to  many  wit- 
nesses who  testified  at  the  hearing.  As  to  the  witnesses  testify- 
ing thereon,  the  clear  weight  of  numbers  is  against  the  cross- 
petitioners.  Our  own  careful  observation  of  it  under  the  micro- 
scope confirms  the  views  of  such  majority. 

Counsel  call  our  attention  to  a  point  or  a  spot  upon  the 
face  of  the  instrument,  which  indicates  under  the  microscope 
that  the  surface  had  been  sometime  roughened,  as  though  an 
eraser  had  been  used  thereon.  This  spot  is  located  slightly  above 
and  to  the  right  of  the  letter  **o''  in  the  word  '*two."  It  ap- 
pears also  that  the  outside  curve  of  the  letter  ''o''  is  to  some 
extent  deficient  in  ink.  This  is  all  that  appears  upon  the  face 
of  the  instrument,  tending  to  prove  the  corpus  delicti.  Nothing 
appears  thereon,  tending  to  indicate  any  disturbance  of  the  sur- 
face of  the  paper  upon  the  Arabic  number  *'42''  or  upon  the 
word  *'two,"  unless  it  be  upon  the  outside  curve  of  the  letter 
*'o.''  Assuming  that  the  existence  of  the  spot  to  which  our 
attention  is  directed  indicates  that  a  rubber  eraser  had  been 
placed  upon  it,  what  probative  value  can  the  existence  of  such 
a  spot  have  for  the  appellants?  It  could  be  created  in  a  mere 
moment  by  anyone  who  cared  to  put  an  eraser  to  the  paper. 
The  inference  claimed  for  it  is  that  it  puts  the  plaintiff  under 
suspicion,  at  least.  But  if  the  existence  of  such  a  spot  is  to  be 
deemed  advantageous  to  the  appellants  as  a  matter  of  evidence, 
they  come  themselves  at  once  under  the  same  inferential  sus- 
picion as  they  direct  against  the  plaintiff.  The  mere  existence 
of  the  spot  proves  nothing.  The  importance  of  it,  if  any,  is, 
Who  put  it  there,  and  why  ?  Granting  that  the  plaintiff  had  a 
motive  for  the  alteration  of  the  instrument ;  likewise,  the  cross- 
petitioners  had  a  motive  to  make  it  appear  that  she  did  alter 
it.  We  absolve  both  parties  from  any  such  suspicion.  We  see 
no  probative  value  in  the  existence  of  this  spot.  It  is  not  unlike 
other  spots  upon  the  face  of  the  same  paper.  It  is  not,  in  fact, 
located  upon  the  area  of  the  alleged  alteration. 

The  conclusion,  therefore,  is  unavoidable  that  the  instru- 
ment itself  is  conclusive  evidence  of  its  contents  as  originally 
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written,  and  that  its  present  condition  is  quite  as  conclusive 
that  its  original  contents  have  never  been  changed  by  correction. 

IV.    Though  our  conclusion  announced  in  the  foregoing 
division  is,  of  itself,  quite  fatal  to  the  cross-petitioners,  we  may 
say  that,  in  our  examination  of  the  record,  we  have  not  been  in- 
different in  our  consideration  of  the  new  evi- 
*  tion  withoS?^      dcucc  of  delivery.    There  is  no  doubt,  under  the 
d«ii-«nr.  evidence,  that  the  instrument  in  question  was 

executed  by  Henry  Dolph,  with  the  view  of  eventual  delivery 
to  his  brother  Hiram.  Henry  did  intend  that,  after  his  death, 
this  land  should  pass  to  Hiram.  What  may  be  termed  the  **  fire- 
side equities"  are  clearly  with  the  cross-petitioners.  These  have 
appealed  to  us  with  a  strong  pull,  and  we  have  not  been  brought 
to  an  adverse  conclusion  by  our  own  preference.  Except  dur- 
ing three  years  of  army  service  by  Hiram,  the  two  brothers  had 
touched  elbows  throughout  their  lives.  They  married  sisters. 
When  Henry  reached  the  western  slope  of  life,  he  found  him- 
self childless  and  rich.  Hiram  had  a  large  and  worthy  family, 
and  was  comparatively  poor.  Henry's  wife  died  in  June,  1894. 
The  deed  was  executed  in  August,  1895.  He  was  married  to  the 
present  plaintiff  in  June,  1896.  At  the  time  the  deed  was  exe- 
cuted, Henry  owned  between  1,200  and  1,300  acres  of  land.  He 
thereafter  acquired  600  or  700  acres  more.  It  seems  to  have 
been  the  expectation  of  both  brothers  that  Hiram  would  out- 
live Henry.  This  assumption  entered  into  all  talk  and  under- 
standing concerning  the  proposed  gift  of  land.  But  Hiram  did, 
in  fact,  predecease  Henry,  in  July,  1915.  At  that  time,  this  deed 
had  been  in  existence  for  20  years.  It  was  not  then  in  Hiram's 
possession  or  in  his  control,  so  far  as  appears  from  the  record. 
The  new  evidence  on  the  question  of  delivery  is  largely  cumu- 
lative, and  corroborative  of  the  testimony  on  the  original  trial. 
One  of  the  greatest  difficulties  in  the  way  of  finding  delivery 
does  not  so  much  rest  upon  the  verbal  evidence  of  the  witnesses 
on  either  side,  but  rather  inheres  in  the  very  facts  established 
by  the  appellants  themselves. 

Delivery  of  an  instrument,  as  we  have  often  said,  is  a  ques- 
tion of  intention,  and  this  is  so  whether  there  be  actual  manual 
possession  or  not.    Manual  possession  is  evidence  of  delivery  and 
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5  Deeds-  condi-  iiitent  to  deliver,  but  it  is  not  conclusive  as 
tionai  delivery,  guch.  Throughout  all  the  cvidencc  for  appel- 
lants, both  old  and  new,  the  fact  stands  out  that  at  no  time  did 
Henry  intend  to  surrender  his  dominion  over  his  property 
while  he  lived.  Henry  was  to  continue  in  possession  as  long  as 
he  lived,  and  did  so  continue.  There  is  no  dispute  about  this. 
This  purpose  and  understanding  would  have  been  consistent 
with  a  present  conveyance  of  the  fee,  reserving  to  Henry  a  life 
estate.  The  deed  was  not  so  drawn.  It  is  a  full  warranty  deed, 
in  statutory  form,  with  full  covenants  of  warranty.  It  is  claimed 
that  the  deed  was  delivered  in  August  or  September,  1895.  If 
so,  then  Hiram  became  vested  thereby  with  full  title  and  im- 
mediate right  to  possession,  and  could  have  enforced  his  right 
thereunder  at  that  time.  If  the  heirs  are  entitled  to  maintain 
their  present  action  under  this  deed,  Hiram  was  entitled  to 
maintain  the  same  action  in  1895.  Henry  could  have  inter- 
posed no  defense  to  such  an  action,  except  by  obtaining  a 
reformation  of  the  deed,  to  conform  to  the  oral  understanding 
of  the  parties,  as  the  appellants  now  testify  such  oral  under- 
standing to  be.  To  adopt  the  appellants'  theory  of  delivery, 
therefore,  in  September,  1895,  is  to  say  that  Henry  occupied 
the  land  for  20  years  under  the  mere  sufferance  of  Hiram; 
whereas,  in  fact,  it  appears  without  dispute  that  he  continued 
to  occupy  the  land  under  claim  of  right  on  his  part,  and  without 
dispute  of  such  a  claim  by  Hiram.  An  immediate  delivery  of  the 
deed  in  the  form  in  which  it  was  drawn,  therefore,  would  not 
carry  out  the  real  intent  and  understanding  of  the  parties,  but 
would,  in  fact,  be  contrary  thereto.  In  other  words,  the  deed, 
in  the  form  in  which  it  was  drawn,  could  serve  the  purpose  of 
the  grantor  only  by  delaying  its  delivery  until  the  end  of  his 
life  was  imminent.  To  have  delivered  the  deed  in  September, 
1895,  would  have  been  to  confer  upon  Hiram  a  greater  gift  than 
was  ever  intended.  If  the  deed  had  been  drawn  with  a  reserva- 
tion therein  of  a  life  estate  to  the  grantor,  the  case  of  appel- 
lants would  be  much  stronger,  in  that  a  deed  in  such  form  would 
be  in  conformity  with  the  admitted  intent  and  understanding 
of  the  parties,  and  would,  on  its  face,  tend  to  show  an  intention 
of  present  delivery.  Such  was  the  case  of  McKemey  v.  Ketchum, 
188  Iowa  1081,  which  is  much  relied  on  by  appellants  in  their 
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brief.  It  appearing  without  dispute,  throughout  the  testimony 
for  the  appellants,  that,  by  the  oral  understanding  and  intent 
of  the  parties,  Henry  was  to  retain  a  life  estate,  the  only  way 
that  he  could  retain  it,  under  this  deed,  was  to  hold  its  delivery 
in  abeyance,  or  else  to  surrender  its  control  to  a  third  party, 
with  directions  to  deliver  after  his  death. 

Another  fact  stands  out  in  appellants'  evidence  which  has 
its  significance.  The  evidence  for  the  appellants  tended  to 
prove  delivery,  not  only  in  August  or  September,  1895,  but 
tended,  in  like  manner,  to  prove  a  later  delivery  in  1901,  and 
a  third  delivery  in  February,  1911,  and  a  fourth  delivery  in 
August,  1911,  and  a  fifth  delivery  in  October,  1911.  And  yet, 
throughout  all  these  successive  deliveries,  Henry  was  always 
in  the  undisputed  control  of  the  deed,  and  finally  died  with  the 
deed  in  his  pocket.  If  there  was  a  first  delivery  in  August,  1895, 
within  the  intention  of  the  grantor,  why  should  there  have  been 
a  second  delivery?  To  prove  a  delivery  in  1901  was  to  prove 
impliedly  that  there  had  been  no  previous  delivery;  and  this 
is  a  significance  which  attaches  to  each  alleged  successive  de- 
livery. Appellants'  case  would  be  stronger  with  proof  of  one 
delivery  than  with  proof  of  five.  It  does  appear  from  ap- 
pellants' evidence  that,  in  August,  1911,  Henry  was  very  sick, 
and  that,  at  that  time,  he  handed  the  deed  to  Hiram,  saying: 
''If  I  do  not  get  well,  you  put  it  on  record."  But  this  delivery 
purported  to  be  conditional.  Henry  did  get  well,  and  Hiram 
returned  the  deed  to  him.  Indeed,  the  evidence  for  appellants 
is  permeated  with  the  fact  that  Henry  at  all  times  maintained 
his  dominion  over  the  deed  itself,  and  this  applies  to  the  new 
evidence,  as  much  as  to  the  old. 

It  it  quite  possibly  true  that  Henry  may  have  believed  that 
delivery  of  the  deed  after  his  death  would  be  effective.  If  this 
be  assumed,  it  would  explain  some  inconsistencies  in  the  record, 
but  it  would  not  aid  the  appellants  in  establishing  the  fact  of 
delivery  before  death.  This  is,  perhaps,  a  sufficient  indication 
of  the  salient  reasons  why  we  are  confirmed  in  the  conclusion 
originally  reached  by  us  on  this  question.  In  giving  such  con- 
sideration to  the  case  now,  in  the  light  of  the  newly  discovered 
evidence,  we  have,  in  moral  effect,  given  to  the  appellants  the 
benefit  of  a  new  trial,  although  we  hold,  in  the  preceding  divi- 
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sion,  that  they  are  not  entitled  to  it.    The  judgment  entered  be- 
low must,  accordingly,  be  affirmed. — Affirmed, 

Stevens,  Arthur,  and  Faville,  J  J.,  concur. 


John  Draker,  Appellant,  v.  Iowa  Electric  Company,  Appellee. 

EMINENT    DOMAIN:      Compensatton — ^In    re    Electric    Transmliwion 

1  Lines.  A  franchise  granted  by  the  railroad  commissioners,  under 
See.  2120-n,  Code  Supp.,  1913,  to  construct  and  maintain  an  electric 
transmission  line,  arras  the  franchise  holder  with  power  to  condemn 
and  to  take  possession  of  land  only  to  such  extent  as  will  enable  such 
holder  to  construct,  reconstrnet,  and  maintain  said  line.  All  other 
dominion,  including  the  right  of  cultivation,  remains  in  the  fee 
owner.  It  follows  that  compensation  for  the  condemnation  must  not 
be  made  on  the  theory  that  the  condemnor  acquires  a  right  equal  to 
the  right  acquired  by  a  condemnor  for  railway  purposes. 

EltECTBICITT:     Electric  Transmission  Lines — ^Damages  to  Crops.  The 

2  provisions  of  Sec.  2120-t,  Code  Supp.,  1913,  require  the  condemnor 
of  land  for  the  construction  and  maintenance  of  electric  transmis- 
sion lines  to  pay  to  the  fee  owner  damages  resulting  to  crops  both 
on  and  outside  the  strip  of  land  condemned. 

EMINENT  DOMAIN:    Compensation — Ezclnding  Future- Accming  Dam- 

3  ages.  Excluding  future-accruing  damages  to  crops  as  an  element  of 
compensation  in  the  condemnation  of  land  for  the  construction  and 

■  maintenance  of  electric  transmission  lines,  and  requiring  the  con- 
demnor to  pay  such  damages  annually  to  the  fee  owner,  and  after 
they  accrue,  do  not  constitute  a  denial  of  the  fee  owner's  right  to 
have  compensation  first  paid  or  secured. 

EBHNENT  DOMAIN:    Nature  and  Extent  of  Power — Partial  or  Limited 

4  Condemnation.  The  legislature  may  constitutionally  authorize  a 
limited   condemnation,   and  provide   for   compensation   accordingly. 

TBIAL:     Course  and  Conduct — View  of  Premises.    The  court  mav  verv 

5  properly  permit  the  jury,  in  eminent  domain  proceedings,  to  view 
the  premises  sought  to  be  condemned. 

COSTS:     Extent  of  Bight — Offer  to  Confess  Judgment.    An  offer  by  a 

6  condemnor  in  eminent  domain  proceedings  to  confess  judgment  for 
damages  and  costs  in  a  named  sum,  casts  subsequently  accruing  costs 
upon  the  rejecting  claimant,  in  case  his  recovery  does  not  exceed 
the  offer. 
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Appeal  from  Johnson  District  Court. — R.  G.  Popham,  Judge. 

May  12,  1921. 
Rehearing  Denied  October  1,  1921. 

Proceeding  in  condemnation  of  right  of  way  or  easement 
across  appellant's  land,  for  the  erection  thereon  of  poles  and 
wires  to  carry  electric  current  for  light,  power,  and  heating 
purposes,  under  Chapter  174,  Acts  of  the  Thirty-fifth  General 
Assembly.  From  an  award  of  damages  by  a  jury,  plaintiff 
prosecutes  this  appeal. — Affirmed. 

Baldiuin  &  Baldwin,  for  appellant. 
Butcher,  Davis  <&  Hamhrecht,  for  appellee. 

Arthur,  J. — A  sheriff's  jury  awarded  plaintiff,  appellant, 
$100  as  compensation  and  damages  in  a  condemnation  proceed- 
ing instituted  by  the  defendant,  condemning  a  strip  of  land  25 

feet  wide  across  plaintiff's  farm,  for  the  purpose 
main:  compen-     01  the  ercctiou  thcrcon  and  maintenance  of  an 

sation:  in  re  i      j.    •      j.  •     •         t  'x-l    a-l         •    i-x      n    • 

electric  trans-       clcctric  transmission  line,  with  the  right  of  in- 

miBsion    lines.  j^j  j*  •  ^     ^^  i 

gress  to  and  egress  from  said  line  over  and 
across  other  land  of  plaintiff  abutting  thereon.  From  the  award 
of  the  sheriff's  jury,  the  plaintiff  appealed  to  the  district  court, 
where  the  case  was  tried  to  a  jury.  The  jury  returned  a  verdict 
allowing  plaintiff  $200  as  compensation  and  damages.  This 
appeal  is  taken  from  such  award. 

The  question  involved  was  the  amount  of  damages  suffered 
by  plaintiff.  By  agreement  between  the  parties,  the  right  of 
ingress  to  and  egress  from  the  25-foot  strip,  upon  plaintiff's 
land  abutting  thereon,  was  agreed  upon  and  surrendered,  and 
the  case  did  not  involve  the  rights  of  the  defendant  on  the  plain- 
tiff's land,  except  rights  oh  the  25-foot  strip. 

The  defendant  is  a  corporation,  organized  under  Chapter ' 
174,  Acts  of  the  Thirty-eighth  General  Assembly  (Code  Supple- 
ment, 1913,  Sections  2120-n  to  2120-t,  inclusive),  engaged  in 
the  manufacture,  sale,  and  distribution  for  sale  of  electric  cur- 
rent for  light,  power,  and  heating  purposes.     Defendant  com- 
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pany  filed  its  petition  with  the  railroad  commissioners  of  the 
state  of  Iowa,  as  required  by  said  act,  and  was  granted  a  fran- 
chise to  acquire  the  necessary  interests  in  real  estate  of  any  per- 
son for  its- poles,  wires,  and  other  constructions.  The  franchise 
was  granted  by  the  railroad  commission,  and  is  as  follows :        ^ 

**To  construct,  reconstruct,  use,  maintain,  and  operate  a 
high  potential  electric  transmission  line,  together  with  the  neces- 
sary guy  wires  ^nd  appurtenances  of  said  line  and  together  with 
the  right  of  ingress  and  egress  to  said  line,  over  and  across  the 
lands  abutting  upon  said  line  for  the  distribution  for  sale  of 
electric  current  for  light,  heat,  and  power  purposes,  ♦  •  • 
along  and  upon  a  strip  of  land  25  feet  in  width  lying  easterly 
of  and  abutting  upon  the  easterly  side  of  the  right  of  way  of 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company  ♦  •  * 
over  and  across  the  lands  hereinafter  described,  which  lands  are 
owned  by  the  persons  hereinafter  described:  [then  follows  the 
description  of  the  plaintiff's  lands]  owned  in  fee  simple  by  John 
Draker  and  Carrie  Draker,  with  approximately  15  poles  and  4 
guy  wires  located  on  said  premises,  the  center  line  of  said  poles 
to  be  parallel  to  and  not  more  than  3  feet  removed  from  the 
easterly  side  of  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company's  right  of  way  running  through  said  land  from  the 
said  easterly  side  of  said  right  of  way/' 

Pursuant  to  the  franchise  granted  to  it,  the  defendant  pro- 
ceeded under  Section  2120-q,  which  authorizes : 

**Any  person  or  corporation  having  secured  the  franchise\ 
provided  for  in  the  preceding  sections  shall  thereupon  be  vested 
with  the  right  of  eminent  domain  to  such  extent  as  may  be  neces- 
sary and  as  prescribed  and  approved  by  the  commission,  not 
exceeding  25  feet  in  width,  to  carry  out  the  purposes  of  said^ 
franchise."  *  ^ 

Plaintiff's  farm  is  crossed  by  the  right  of  way  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company,  100  feet  wide, 
running  approximately  north  and  South.  The  25-foot  strip 
over  which  the  defendant  secured  its  rights  lies  immediately 
east  of  the  railway  company's  right  of  way,  and  extends  for  a 
distance  of  124  rods,  parallel  ^vith  said  right  of  way.  The  strip 
on  which  the  easement  is  laid  contains  one  and  one-sixth  acres 
of  land. 
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The  only  ultimate  question  involved  in  the  case  was  the 
amount  of  damages  suffered  by  plaintiff.  Plaintiff  assigns 
numerous  errors.  Most  of  the  assignment  challenges  the  theory 
of  the  case  taken  by  the  trial  court,  the  rulings  of  the  court  on 
the  admission  of  testimony,  and  the  instructions  submitting  the 
case  to  the  jury. 

Assignments  of  error  Nos.  1  and  2  are  directed  to  Instruc- 
tions 1  and  4  given  by  the  court.  The  court  instructed  the  jury 
in  substantially  the  language  of  Section  2120-t  of  the  Supple- 
ment of  1913,  that  corporations  operating  the  lines  shall  have 
a  reasonable  access  to  such  transmission  lines  for  the  purpose 
of  constructing,  reconstructing,  repairing,  or  locating  the  poles, 
wires,  or  other  construction  or  devices  used  in  and  upon  said 
transmission,  but  shall  pay  the  owner  of  said  land  and  the  owner 
of  the  crops  thereon,  all  the  damages  to  said  land  or  crops 
caused  by  entering,  using,  and  occupying  the  land  for  such  pur- 
poses, such  damages,  if  any,  to  be  paid  annually  at  the  end  of 
the  season;  and  instructed  the  jury,  as  to  the  measure  of  dam- 
ages, that  it  should  presume  that  *  *  the  defendant  company  will 
perform  the  duties  imposed  upon  it,  in  construction  and  main- 
tenance of  its  line,  and  if  it  destroys  any  crops  growing  on  said 
premises,  compensation  therefor  shall  be  rendered. '^  So  that, 
in  estimating  damages,  the  jury  should  not  take  into  account  any 
damages  which  the  plaintiff  may  have  sustained  by  reason  of 
the  destruction  of  crops,  nor  should  the  jury  anticipate  future 
damages  arising  from  the  destruction  of  crops,  nor  damages  to 
the  land. 

Plaintiff's  first  contention  is,  as  we  understand  him,  that 
the  court  was  confused  in  the  instructions,  and  erroneously  con- 
strued Section  2120-t  to  provide  for  compensation  for  crops  on 

the  25-foot  strip,  when  its  provisions  are,  accord- 

2    Slkotrioity  " 

*  electric  trans-      iug  to  plaintiff's  interpretation,  confined  to  dam- 

miKsion   lines :  .  n  ^      , ,  •  i        i  -!■» 

dnmages   to         agcs  to  crops  ou  the  abutting  land,  caused  by 
*^*^°^"'  "       ingress  and  egress  in  getting  to  and  from  the 

25-foot  strip.  We  think  it  was  not  the  court  who  was  confused ; 
that  the  court  correctly  interpreted  the  statute  in  his  instruc- 
tions, to  provide  for  compensation  for  crops  growing  on  the  25- 
foot  strip,  and  also  upon  the  ground  used  for  ingress  to  and 
egress  from  the  25-foot  strip. 
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Plaintiff  urges  further  that,  if  the  construction  adopted  by 
the  court,  that  Section  2120-t  does  attempt  to  provide  for  dam- 
ages to  crops  on  the  25-foot  strip,  is  correct,  it  is  repugnant  to 
Section  18  of  Article  1  of  the  Constitution  of  Iowa,  because  it 
is  the  taking  of  private  property  ''without  just  compensation 
first  being  made,  or  secured  to  be  made,  to  the  owner." 

The  major  point  that  plaintiff  makes  is  that,  by  postpon- 
ing payment  of  compensation  for  damages  to  the  crops  on  the 
25-foot  strip  to  await  actual  damage.  Section  2120-t  authorizes 
the  taking  of  private  property  without  first  making  just  com- 
pensation, as  required  by  Section  18,  Article  1  of  the  Constitu- 
tion; and  alternately,  that,  if  said  Section  2120-t  is  not  uncon- 
stitutional, the  court  erred  in  making  it  applicable  to  damages 
to  crops  on  the  25-foot  strip,  plaintiff  contending  that  said  sec- 
tion refers  only  to  the  damages  to  crops  located  on  property  of 
plaintiff  abutting  on  the  25-foot  strip,  caused  by  ingress  to  and 
egress  from  said  strip.  As  stated  above,  we  cannot  agree  with 
plaintiff's  contention  that  the  section  applies  only  to  damages 
to  crops  on  the  property  passed  over,  to  get  onto  the  25-foot 
strip.  The  court  was  correct  in  its  interpretation  that  it  applied 
to  the  25-foot  strip. 

Plaintiff's  theory  in  argument  that  the  section  is  repug- 
nant to  the  Constitution  is,  as  we  understand  him,  that  damages 
for  the  right  of  way  or  easement  condemned  must  be  assessed 
once  for  all.  Plaintiff's  theory  is  that,  while  the  defendant,  by 
its  franchise,  does  not  acquire  the  fee  title  to  the  25-foot  strip, 
it  does  acquire  the  entire  possession  and  control  of  it.  Defend- 
ant's theory  of  the  statute  is  that  only  such  interest  in  the  25- 
foot  strip  is  acquired  by  it  as  is  necessary  for  the  purpose  of 
erecting  and  maintaining  its  line;  and  that  was  the  theory 
adopted  by  the  trial  court.  Such  theory  seems  to  be  borne  out 
by  the  statutory  provisions.  Before  such  necessary  interest  in] 
the  land  can  be  acquired,  a  petition  must  be  presented  to  the 
railroad  commissioners,  setting  forth  the  manner,  method,  and 
specifications  for  construction  of  the  line;  and  the  statute  then 
authorizes  the  commission  to  grant  the  application,  either  as  a 
whole  or  in  part,  or  upon  such  conditions  as  to  terms  and  loca- 
tion as  to  the  commission  may  seem  right  and  just.  Sectionl 
2120-n  provides  that :  ^ 
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**The  privilege  granted  by  the  commission  shall  be  and  con- 
stitute a  franchise  to  operate  and  maintain  the  proposed  trans- 
mission line,  but  all  rights  granted  by  said  franchise  shall  be 
subject  to  the  provisions  of  this  act,  and  also  to  such  regulations 
as  the  legislature  may,  from  time  to  time,  prescribe,  either  by 
direct  legislative  enactment  or  by  and  through  the  railroad 
commission,  under  the  laws  of  Iowa  now  or  hereafter  in  force/' 

Defendant  company  procured  its  franchise  in  the  manner* 
provided  by  the  statute,  and  it  was  granted  the  privilege  to 
erect,  maintain,  and  operate  across  the  plaintiff's  farm  approxi- 
mately 15  poles  and  4  guy  wires,  to  be  parallel  to  and  not  more 
than  3  feet  removed  from  the  easterly  side  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company's  right  of  way  running 
through  said  land,  and  the  guy  wires  to  be  set  in  8  feet  from  the 
easterly  side  of  the  right  of  way.  Having  acquired  its  fran- 
chise, with  specifications  for  the  construction  of  the  line,  the 
defendant  invoked  the  provisions  of  Section  2120-q,  which 
provides : 

*^Any  person  or  corporation  having  secured  the  franchise 
provided  for  in  the  preceding  sections  shall  thereupon  be  vested 
with  the  right  of  eminent  domain  to  such  extent  as  may  be  neces- 
sary, and  as  prescribed  and  approved  by  the  commission,  not 
exceeding  25  feet  in  width,  to  carry  out  the  purposes  of  said 
franchise. ' ' 

Plaintiff's  claims  in  his  assignments  of  error  are,  broadly 
speaking,  except  assignments  referring  to  particular  matters 
which  will  hereinafter  be  referred  to,  that  the  court  assumed  that 
there  was  not  a  full  taking  by  the  defendant  of  the  25-foot  strip, 
but  that  the  defendant  acquired  only  part  possession  of  it,  and 
that  such  possession  as  the  defendant  did  not  acquire  was  left 
in  the  plaintiff.  Plaintiff  argues  that  the  defendant,  having  con- 
demned the  strip,  may  use  all  of  it  in  any  way  it  deems  neces- 
sary, not  only  for  the  original  construction  of  the  line,  but  for 
reconstruction  of  its  line  or  enlarging  of  the  same;  that  there 
was  an  actual,  physical,  and  complete  taking  of  the  entire  25- 
foot  strip;  and  that  the  jury  should  have  been  so  instructed. 
Plaintiff  contends  that,  after  the  condemnation  was  made,  he  * 
had  no  greater  rights  in  the  25-foot  strip  than  he  would  have, 
had  it  been  a  railroad  company  that  condemned  it,  and  the  strip 


'J 
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fenced  by  the  railroad  company  and  used  as  railway  companies 
use  a  right  of  way;  and  that,  therefore,  the  plaintiff,  although 
retaining  the  fee,  was  deprived  of  the  entire  possession  of  the 
25-foot  strip ;  and  that  compensation  should  be  assessed  on  that 
basis.  Plaintiff's  position  is  not  tenable.  The  company  did  not 
acquire  the  exclusive  use  of  the  25-foot  strip,  but  only  the  neces- 
sary interest  in  the  land  to  enable  it  to  exercise  its  franchise, 
subject  to  the  restrictions  and  limitations  contained  in  the^ 
specifications.  The  statute  does  not  confer  upon  the  company 
the  right  to  acquire  the  exclusive  use  of  the  25-foot  strip,  but 
only  the  right  to  acquire  whatever  interest  in  it  may  be  neces- 
sary, to  construct,  maintain,  and  operate  a  line  such  as  described 
in  its  petition  asking  for  franchise.  The  whole  theory  of  the 
statute  is  that  only  such  interest  in  the  real  estate  is  to  be  ac- 
quired as  is  necessary  for  the  purpose  of  erecting  and  maintain- 
ing its  line.  This  theory  is  further  supported  by  the  part  of  the 
act  which  leaves  the  regulation  of  the  construction  and  opera- 
tion of  the  line  entirely  under  public  control.  It  was  not  in-/ 
tended  that,  because  the  line  of  wires  was  to  be  suspended  over 
agricultural  land,  the  land  under  it  should  not  be  cultivated; 
and  the  statute  clearly  contemplates  that  the  owner  of  the  land 
reserves  the  right  to  use  it  for  agricultural  or  other  purposes, 
subject  to  such  physical  limitations  as  the  presence  and  main- 
tenance of  the  line  entail.  Section  2120-O  of  the  Code  Supple- 
ment, 1913,  provides  for  additional  rights  and  the  method  of 
acquiring  them.  This  section  contemplates  that,  if  the  business 
of  the  company  should  subsequently  require  two  or  more  lines 
of  poles,  the  company  can  condemn  additional  rights  in  the  25- 
foot  strip  for  that  purpose,  and  it  would  then  have  to  pay  the 
damages  for  the  additional  interference  with  the  use  of  the  land 
by  the  owner. 

The  case  was  tried  on  the  theory  that  the  plaintiff  had  a 
right  to  raise  crops  upon  this  25-foot  strip,  and  make  any  other 
use  of  it  he  pleased,  not  in  disturbance  of  defendant's  franchise 
privilege.  Plaintiff's  main  criticism  of  the  court's  rulings  and 
instructions  is  against  such  theory,  plaintiff  insisting  that  the 
defendant  acquires  full  possession  and  use  of  the  25-foot  strip, 
all  rights  and  interests  therein  except  the  fee,  and  that  plaintiff 
is  entitled  to  compensation  accordingly.     We  think  that  the 
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theory  adopted  by  the  court  was  correct,  and  is  supported,  not 
only  by  previous  sections  quoted,  but  also  by  Section  2120-r, 
which  requires  that  the  transmission  line  shall  be  constructed  so 
as  not  to  *' unnecessarily  interfere  with  the  use  of  any  lands  by 
the  occupant  thereof.''  This  provision  would  not  have  been 
necessary,  if  it  was  the  intention  that  the  25-foot  strip  of  ground 
was  to  be  dedicated  wholly  to  the  use  of  the  company,  and  the 
owner  was  to  be  excluded  from  its  use.  Our  legislature,  in  its 
wisdom,  has  provided  in  these  sections  for  an  easement,  the  ex- 
tent of  which  is  to  be  prescribed  in  the  franchise,  and  has  author- 
ized the  condemnation  of  the  necessary  interest  in  a  strip  of 
ground,  not  exceeding  25  feet  in  width,  to  permit  the  exercise 
of  the  franchise.  If,  in  the  exercise  of  the  franchise,  the  com- 
pany destroys  crops  planted  upon  the  25-foot  strip,  the  statute 
prescribes  the  liability  therefor,  and  provides  a  remedy  in  Sec- 
tion 2120-t. 

Plaintiff  strenuously  argues  that,  by  postponing  payment 

of  compensation  for  damages  to  crops  on  the  25-foot  strip  to 

await  accruing  of  actual  damage,  the  right  acquired  in  the  land 

3.  Eminent  do-       ^^  *^®  Condemnation  is  not  fully  compensated 

Sensation*-"* ex-      ^^^>  ^^^  ^^»  therefore,  the  taking  of  private  prop- 

ciuding  future-     ^rty  without  Complying  with  Section  18,  Article 

accruing    dam-  *'  x-  ./      o  > 

»««»•  1,  of  the  Constitution.    We  think  the  denial  of 

the  right  to  have  future  damages  to  crops,  incident  to  the  use 
of  the  easement,  included  in  the  damages  for  the  taking  of  the 
easement  in  the  first  instance,  is  not  a  denial  of  the  right  of  the 
owner  to  have  just  compensation  first  paid  or  secured,  under 
Section  18,  Article  1,  of  the  Constitution.  Plaintiff  retains  all 
possession  and  use  of  the  strip  not  acquired  by  the  company, 
and  he  may  go  upon  it,  plant  it  to  crops,  and  make  any  other 
use  of  it  that  he  can,  outside  of  the  company  ■  s  use  of  it,  granted 
by  its  franchise.  Damages  to  crops  during  the  life  of  the  fran- 
chise would  be  tpo  remote  and  speculative  to  be  capable  of  assess- 
ment in  a  lump  sum.  Crops  growing  on  land  bordering  on  the 
right  of  way  of  a  railway  are  always  liable  to  injury  from 
fire ;  but  no  provision  is  made  forbidding  the  owner  to  be  first 
paid  the  damages  anticipated  to  crops  by  fire,  in  the  operation 
of  a  railway,  before  a  right  of  way  can  be  taken  by  the  railway 
under  condemnation  proceedings.     But  the  probability  of  the 
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occurrence  of  such  damages  in  the  future  affects  the  maAet 
value  of  the  property,  and  may  be  taken  into  consideration  by 
the  jury  in  arriving  at  its  verdict.  We  think  that  the  statutes 
are  not  unconstitutional  because  they  do  not  include  future 
damages  to  crops  as  a  part  of  the  compensation  to  be  first 
awarded  to  the  owner. 

Plaintiff  urges  that  the  act  is  unconstitutional  on  the  ground 

that  it  permits  the  company  to  take  less  than  the  full  possession, 

and  to  pay  for  less  than  the  value  of  the  full  possession  of  the 

4.  Eminent  do-      25-foot  strip.     We  think  the  act  is  not  vulner- 

and^extSSt^of       ^^^^  ^^  *^^*  attack.     The  statutory   provision 

^**T'i*  ,P*'^^*'    that  the  condemnor  may  take  less  than  he  might 

or  limlMa  con-  •'  "^ 

demnation.  take, — the  full  posscssiou, — and  thus  minimize 

damages,  is  not  repugnant  to  the  Constitution.  Supporting,  see 
Tyler  v.  Inhabitants  of  Hudson,  147  Mass.  609 ;  Sixth  Ave.  R, 
Co,  V.  Kerr,  72  N.  Y.  330;  Washington  Cent.  v.  Prospect  Park 
c&  C.  /.  B,  Co.,  68  N.  Y.  591 ;  McGregor  v.  Equitable  Gas  Co., 
139  Pa.  230;  Penn  G.  C.  Co.  v.  VersaUles  F.  G.  Co.,  131  Pac. 
522. 

Plaintiff  assigns  as  error  that  the  court  did  not  specifically 
tell  the  jury  not  to  consider  benefits  following  from  the  erection 
of  the  line.  Upon  examination  of  the  record,  we  find  that  the 
court  did,  in  Instruction  No.  5,  and  also  in  Instruction  No.  10, 
specifically  tell  the  jury  **not  to  consider  benefits,  if  any,  to 
said  real  estate  by  the  erection  of  said  line,''  in  considering  and 
arriving  at  the  damages,  and  to  *  *  exclude  any  benefits  that  may 
accrue  to  the  plaintiff  by  reason  of  the  erection  and  maintenance 
of  said  line." 

Plaintiff  complains  that  the  court  erred  in  sending  the  jury 
to  view  the  premises.  The  court  has  wide  discretion  in  the  mat- 
ter of  permitting  a  jury  to  view  property  which  is  the  subject 
5  traii.-  course  ^^  Controversy,  as  indicated  by  the  statute,  Code 
and  conduct:       Sectiou   3710.     The   court  properly  instructed 

view  of  prem-  r      r       %/ 

^»««-  the  jury  as  to  viewing  the  premises.    Permitting 

the  jury  to  view  the  premises  was  not  error.  Clayton  v.  Chicago, 
I.  &  D.  R.  Co.,  67  Iowa  238 ;  King  v.  Imva  M.  R.  R.  Co.,  34  Iowa 
458. 

Plaintiff  complains  of  the  action  of  the  court  in  taxing  costs 
to  him  that  were  made  after  defendant's  offer  to  confess  judg- 
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ment.     The  sheriff's  jury  awarded  plaintiff  $100  damages,  and 
6.  Costs:  extent      ^®  appealed  to  the  district  court,  where  he  was 
fer^fe^^confras     ^Warded  $200.     Before  the  commencement  of 
judgment.  ^lic  trial  in  the  district  court,  defendant  offered 

to  confess  judgment  for  $275  and  costs,  which  offer  was  refused. 
The  court  rendered  judgment  for  plaintiff  for  $200  and  costs 
incurred  at  the  time  of  the  offer  to  confess  judgment,  including 
attorney's  fees  in  the  amount  of  $29.75,  and  taxed  the  plaintiff 
with  costs  incurred  after  said  offer  to  confess  judgment,  in  the 
amount  of  $97.80.  Plaintiff's  counsel  takes  the  position  that 
the  trial  in  the  district  court  was  merely  a  continuation  of  the 
condemnation  proceedings;  and  that  attorney's  fees  and  costs 
are  a  part  of  the  purchase  price  of  the  land  condemned ;  and  that 
the  taxation  of  costs  is  controlled  by  Section  2007  of  the  Code ; 
and  that  Code  Section  3818,  as  to  offer  to  confess  judgment,  does 
not  apply  to  condemnation  proceedings.  Undoubtedly,  his  posi- 
tion is  correct  that  the  trial  in  the  district  court  was  a  continu- 
ation of  the  condemnation  proceedings  (Oano  v.  Minneapolis  & 
8i.  L.  B.  Co.,  114  Iowa  713,  724),  and  that  Section  2007  pro"^ 
vides  that  the  company  shall  pay  all  costs  of  the  assessment 
made  by  the  commissioners,  and  also  those  occasioned  by  the  ap- 
peal, where  the  assessment  of  damages  is  increased  on  the  ap- 
peal. Counsel  for  plaintiff  relies  upon  Oano  v.  Minneapolis  i&J 
St.  L.  B.  Co.,  supra,  and  McCaskey  v.  Ft.  Dodge,  D.  M,  &  8.  B. 
Co.,  154  Iowa  652,  and  cases  cited  from  other  jurisdictions,  to 
support  his  position.  In  none  of  these  cases  was  there  an  offer 
to  confess  judgment,  or  a  tender  made.  These  cases  do  not  in- 
volve the  precise  question  before  us.  Harrison  v,  Iowa  M.  B,  B. 
Co.,  36  Iowa  323,  was  a  condemnation  case,  where  taxation  of 
costs  following  an  offer  to  confess  judgment  and  refusal  arose, 
as  in  this  case.  The  question  has  not  since  been  raised  until 
now.  In  that  case.  Section  3404  of  the  Revision  was  under  con- 
sideration, which  is  substantially  the  same  as  Section  3818  of  the 
Code.    We  said : 

**  After  the  appeal  was  taken,  the  defendant  filed  in  the  cir- 
cuit court  an  offer  to  confess  judgment  for  the  sum  of  $350, 
pursuant  to  the  provisions  of  Section  3404  of  the  Revision.  The 
plaintiff,  upon  the  trial,  having  failed  to  recover  as  much  as 
was  thus  offered  to  be  confessed,  the  court  taxed  to  him  the 
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costs  which  accrued  subsequently  to  the  oflfer.  Appellant  claims 
that  the  appeal  was  not  an  action  for  the  recovery  of  money,  in 
such  sense  as  to  be  governed  by  the  provisions  of  Section  3404.  - 
This  position  we  believe  to  be  unfounded.  The  damages  had^  / 
been  assessed  by  the  commissioners,  and  the  amount  awarded 
paid  to  the  sheriff.  By  such  payment,  the  right  of  the  defend- 
ant to  the  way  over  plaintiff's  premises  was  established.  The/  ^ 
right  was  not  suspended  by  the  appeal.  •  •  •  The  action 
was  for  the  recovery  of  money,  and  it  falls  within  the  spirit  of 
the  provisions  of  Section  3404.  It  would  too  much  narrow  this 
statute  to  put  upon  it  the  construction  asked  by  appellant.  The 
objects  of  the  statute  are  to  encourage  settlements  of  disputes, 
put  an  end  to  litigation,  and  prevent  the  accumulation  of  costs, 
and  it  should  receive  a  liberal  construction  in  furtherance  of 
these  objects.'' 

We  have  not  discussed  plaintiff's  assignments  of  error 
seriatim,  but  we  have  considered  and  discussed  all  questions  in- 
volved in  them. 

We  find  no  reversible  errors  in  the  rulings  of  the  court  or 
in  the  instructions.  The  judgment  of  the  trial  court  is  affirmed. 
— Affirmed, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


} 


Ralph  W.  Emerson,  Administrator,  Appellant,  v.  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  Appellee. 

RAILROADS:  Negligence — Employees  Injured  While  Passing  Over 
Private  Grounds.  A  railway  company,  under  the  Federal  Em- 
ployers' Liability  Act,  owes  no  duty  to  one  of  its  employees 
during  the  time  such  employee  is  unnecessarily  and  solely  on  his 
own  motion  passiug  across  private  property  (over  which  the  railway 
company  has  7io  control),  in  order  to  reach  the  railway  tracks,  even 
though  the  railway  company  knows  that  its  employees  are  in  the 
habit  of  passing  over  such  private  property  for  such  purpose.  So 
held  where  a  switchman,  working  on  one  track,  attempted  to  pass 
over  intervening  private  property,  in  order  to  reach  other  tracks 
of  the  company,  and  in  so  doing  fell  into  a  scalding  vat  on  said 
private  premises. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 
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April  6,  1921. 
Reheabing  Denfed  October  1,  1921. 

Action  to  recover  damages  for  injuries  resulting  in  the 
death  of  plaintiff's  intestate.  Suit  was  brought  under  the  Fed- 
eral Employers'  Liability  Act.  The  court  directed  a  verdict  in 
favor  of  the  defendant.    Plaintiff  appeals. — Affirmed. 

Redmond  &  Stewart  and  M.  P.  CahUl,  for  appellant. 
J.  6.  Gamble  and  Deacon,  Good,  Sargent  &  Spongier,  for 
appellee. 

Faville,  J. — T.  M.  Sinclair  &  Company,  Limited,  is  a  cor- 
poration operatinft  an  extensive  packing  plant  in  the  city  of 
Cedar  Bapids,  Iowa.  The  fallowing  plat  shows,  in  a  general  way, 
.a  portion  of  the  grounds  and  buildings  of  said  plant : 
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Prom  the  plat  it  appears  that  there  are  three  railway  tracks 
lying  in  a  general  southwesterly  direction  from  the  main  build- 
ings of  the  said  packing  plant,  and  also  a  series  of  tracks  lying 
in  a  general  northeasterly  direction  from  said  buildings.  The 
evidence  shows  that  the  various  roadways  marked  on  said  plat 
were  graded,  and  were  lighted  by  the  various  electric  lights 
marked  on  the  plat.  The  various  tracks  located  throughout  the 
yards  of  the  packing  company  join  in  a  main  lead  in  a  general 
northwesterly  direction  from  the  plant.  The  main  entrance  to 
the  grounds  of  the  packing  company  i^  on  Third  Street,  and  the 
roadway,  after  entering  the  grounds  of  the  company,  passes  in 
a  general  easterly  direction  between  two  parks,  the  one  on  the 
north  side  of  the  roadway  being  designated  as  the  ** small  park,*' 
and  being  triangular  in  shape.  Between  this  latter  park  and 
the  railway  tracks  is  another  roadway,  running  north  and  south. 
On  the  northeast  side  of  the  small  park  is  also  a  roadway  running 
in  a  northwesterly  and  southeasterly  direction,  and  adjoining 
this  roadway  on  the  northeast  are  two  large  buildings,  one  a 
stable,  and  the  other  a  cooper  shop.  An  arc  light  is  suspended 
at  the  corner  of  the  stable,  as  shown  on  the  plat.  Near  the  north- 
west comer  of  the  cooper  shop,  there  was  maintained  by  the 
packing  company  a  soaking  vat,  placed  in  the  ground  for  the 
purpose  of  soaking  hoops  that  were  placed  upon  barrels.  The 
top  of  this  vat  was  le\el  with  the  ground,  and  it  was  without  any 
cover  or  protection  of  any  kind.  The  vat  was  12  feet  long, 
4  feet  wide,  and  4  feet  deep.  The  water  in  the  vat  was  heated 
by  steam  pipes  from  the  packing  plant.  At  the  time  of  the 
injury  in  question,  appellant's  intestate  was  employed  as  an 
extra  switchman  by  the  appellee,  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  He  was  what  is  known  as  a  ' '  field  man, ' '  and 
his  duties  were  to  ride  cars  that  were  being  switched  on  the 
various  tracks,  set  the  brakes,  assist  in  coupling  the  cars,  and 
perform  the  usual  and  necessary  duties  incident  to  the  switch- 
ing and  placing  of  cars  upon  the  different  tracks  in  these  yards. 
On  the  night  in  question,  there  were  certain  cars  located  on  one 
of  the  tracks  on  the  southwest  side  of  the  grounds  of  the  pack- 
ing company.  This  track  is  known  as  the  *  *  river  track. ' '  Orders 
were  given  to  switch  certain  of  these  cars  and  place  them  upon 
one  of  the  tracks  on  the  northeast  side  of  the  buildings.     This 
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track  is  known  as  the  ** middle  track."  In  performing  this  serv- 
ice, the  switching  crew  coupled  to  a  string  of  cars  on  the  river 
track,  and  said  cars  were  pulled  out  from  that  track  on  the 
main  lead.  Certain  of  these  cars  were  cut  off  from  this  string 
and  shoved  easterly  on  the  middle  track.  Others,  that  were  to  be 
returned  to  and  pushed  on  the  river  track,  were  disconnected 
and  '*  kicked ''"by  the  engine,  so  that  they  passed  back  toward 
their  original  position  on  the  river  track.  Appellant's  intestate, 
in  performing  his  duties  as  a  switchman,  climbed  upon  these 
cars,  for  the  purpose  of  stopping  them  when  they  had  reached 
the  proper  location,  and  was  seen  riding  on  these  cars.  The  cars 
were  stopped  with  the  southerly  end  about  20  feet  north  of  the 
sidewalk  along  the  main  road,  near  the  Third  Street  entrance. 
After  the  engine  had  kicked  these  cars  back  on  this  track,  it 
coupled  to  the  cars  that  were  to  be  pushed  on  the  middle  track, 
northeast  of  the  buildings,  and  proceeded  to  push  these  cars 
down  said  track. 

The  appellanli's  intestate  had  been  instructed  by  the  fore- 
man of  the  crew  that  these  cars  were  to  be  '* spotted"  on  said 
track.  This  consisted  in  the  placing  of  the  cars  at  certain  desig- 
nated places,  for  the  purpose  of  loading  and  unloading.  After 
appellant's  intestate  was  seen  riding  on  the  cars  toward  the 
Third  Street  entrance,  on  the  river  track,  the  engineer  who  was 
backing  the  cars  down  on  the  middle  track  heard  screams,  and, 
getting  down  from  his  engine,  walked  a  short  distance,  and  met 
appellant's  intestate  coming  from  the  south.  He  stated  that  he 
had  fallen  into  the  vat  at  the  comer  of  the  cooper  shop.  His 
clothing  was  wet,  and  he  was  immediately  taken  on  the  engine 
to  a  hospital  in  Cedar  Rapids,  where  he  died  within  a  few  days. 

A  watchman  employed  at  the  packing  plant  testified  that 
he  met  the  appellant's  intestate  under  the  arc  light  located  at 
the  comer  of  the  stable,  and  that  he  went  in  a  southwesterly 
direction  toward  the  hog-unloading  dock,  and  then  turned  in  a 
northerly  direction  along  the  highway  which  passes  by  the  west- 
erly side  of  the  small  park. 

There  was  evidence  in  the  record  to  the  effect  that  Emer- 
son did  not  know  of  the  existence  of  the  vat,  and  also  evidence 
that  other  employees  of  the  railway  company  engaged  in  switch- 
ing in  these  grounds  knew  of  the  location  of  the  vat,  and  had 
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passed  by  it.  At  the  time  of  the  accident,  appellant's  intestate 
was  carrying  a  lighted  lantern,  which  was  afterward  found  near 
the  vat.  At  the  time,  the  vat  was  filled  with  hot  water.  There 
was  evidence  to  show  that,  at  different  times,  switchmen  em- 
ployed in  work  of  the  kind  being  done  by  appellant's  intestate 
would  pass  from  the  river  track  to  the  middle  track  through  the 
grounds  of  the  packing  company,  and  had  occasionally  gone 
through  the  buildings  and  the  fence,  for  the  purpose  of  perform- 
ing their  work  more  quickly.  It  is  evident  from  the  record  that 
appellant's  intestate,  after  applying  the  brakes  to  the  cars  that 
had  been  kicked  on  the  river  track,  started  to  pass  through  the 
grounds  of  the  packing  company,  for  the  purpose  of  spotting 
the  cars  that  were  being  pushed  in  on  the  middle  track,  and  in 
so  doing,  fell  into  the  vat  in  question. 

At  the  close  of  all  of  the  testimony,  the  appellee  railway 
company  moved  the  court  for  a  directed  verdict,  and,  among 
other  grounds,  urged  that  the  evidence,  when  considered  with  all 
lawful  inferences  which  maj'^  be  drawn  therefrom,  is  insufficient 
to  sustain  a  recovery  in  favor  of  the  appellant.  This  motion 
challenges  the  sufficiency  of  the  evidence  to  show  any  liability 
for  negligence  on  the  part  of  the  appellee  railway  company.  The 
undisputed  evidence  shows  that  the  property  upon  which  the 
plant  of  the  Sinclair  Packing  Company  was  located  belonged  to 
said  company.  All  of  the  buildings,  roadways,  fences,  and  the 
vat  in  question  were  constructed  and  owned  by  the  Sinclair 
Company,  and  were  under  its  exclusive  management  and  control. 
The  evidence  also  shows  that  many  of  the  railway  tracks  on  the 
grounds  of  the  packing  company  were  owned  and  controlled  by 
the  packing  company.  The  railway  company  maintained  a  switch 
engine  and  crew  in  the  city  of  Cedar  Rapids,  and  these  were  em- 
ployed to  shift  the  cars  on  the  grounds  of  the  packing  company, 
as  occasion  might  require.  The  railway  company  delivered  cars 
on  these  tracks  at  designated  points  for  use  of  the  packing  com- 
pany, and  the  switch  engine  and  crew  went  upon  the  grounds 
of  the  packing  company  and  withdrew  cars  that  were  loaded  and 
ready  for  shipment.  The  railway  company  had  no  other  connec- 
tion, under  the  undisputed  testimony,  with  the  packing  plant, 
or  the  premises  occupied  by  it  or  the  buildings  and  other  struc- 
tures thereon,  than  merely  to  deliver  and  receive  cars  on  the 
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tracks  located  on  said  grounds.  It  is  the  contention  of  the  ap- 
pellee that,  under  these  circumstances,  the  railway  company,  hav- 
ing no  control  over  the  packing  company  or  its  employees  or 
its  property,  except  the  railway  tracks,  could  not  be  liable  in 
any  way  for  the  erection  or  maintenance  of  the  vat  that  caused 
the  injury  to  the  appellant 's  intestate. 

There  is  nothing  whatever  in  the  evidence  to  show  that  the 
railway  company  in  any  manner  whatsoever  had  any  control  or 
domination  over  the  premises  of  the  packing  company,  except 
the  use  of  the  railway  tracks  and  the  necessary  portion  of  the 
premises  of  the  packing  company  appurtenant  thereto,  and 
required  for  the  proper  use  of  said  tracks.  The  railway  company, 
under  the  evidence,  could  in  no  manner  have  interfered  with 
the  packing  company  in  the  location  or  use  of  the  vat  in  ques- 
tion.  Had  the  railway  company  assumed  the  right  to  place  a 
guard  about  the  same,  to  remove  the  vat,  to  cover  it  up,  or  to 
withdraw  the  boiling  water  from  it,  it  clearly  would  have  been 
guilty  of  trespass  and  an  unlawful  interference  with  the  prop- 
erty of  the  packing  company.  Under  such  circumstances,  we 
are  at  a  loss  to  see  how  the  railway  company  could  be  held 
guilty  of  any  negligence  for  which  appellant  can  recover.  There 
is  no  evidence  that  the  appellant's  intestate  was  required  or  was 
ordered  by  his  superior  to  go  from  the  river  track  to  the  middle 
track,  where  he  was  to  spot  the  car,  in  the  path  or  locality  where, 
he  chose  to  go.  There  were-  graded  and  established  roads,  prop- 
erly lighted,  by  which  pedestrians  and  teams  could  pass  from 
one  part  of  the  grounds  of  the  packing  company  to  another. 
The  appellant's  intestate  was  on  such  road,  near  an  arc  light; 
and,' without  any  direction  so  to  do,  and  apparently  wholly  of 
his  ovm  accord,  left  the  established  track,  and,  in  attempting  to 
cross  the  grounds  of  the  packing  company,  went  to  an  unlighted 
place  at  the  end  of  the  cooper  shop,  and  in  so  doing,  fell  into 
the  vat. 

It  is  elementary  that  there  can  be  no  negligence  unless  there 
is  a  duty  which  has  been  violated.  Eakins  v.  Chicago,  R.  I:  <& 
P.  R.  Co.,  126  Iowa  324 ;  Upp  v.  Darner,  150  Iowa  403.  What 
duty  did  the  railway  company  owe  to  its  employee  that  was 
violated  in  this  instance?  It  is  true  that  the  superintendent  of 
the  railway  company  testified  that  he   had  known  for  many 
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years  of  the  existence  of  this  tank ;  that  switchmen  employed  by 
the  railway  company  testified  that  they  hafl  frequently  passed 
by  this  vat,  in  going  from  their  work  at  one  point  of  the  rail- 
way tracks  to  another.  This  action  is  against  the  railway  com- 
pany, and  not  against  the  Sinclair  Packing  Company.  The  lat- 
ter might  be  liable  for  negligence  if  it  were  charged  with  knowl- 
edge that  the  employees  of  the  railway  company  were  in  the 
habit  of  passing  by  this  vat  in  the  performance  of  their  work. 

The  question  of  the  liability  of  the  packing  company  for 
negligence  to  a  licensee  is  not  involved  in  this  case.  The  railway 
company  cannot  be  held  liable  for  negligence  by  permitting  the 
existence  of  this  vat  on  the  property  of  the  packing  company, 
over  which  it  had  no  control,  even  though  it  knew  that  its  em- 
ployees were  in  the  habit  of  crossing  the  property  of  the  packing 
company,  to  get  from  one  railway  track  to  another.  The  duty 
which  an  employer  owes  its  employee,  to  provide  a  safe  place  in 
which  to  work,  has  no  application  to  the  facts  in  this  case.  There 
was  nothing  about  the  employment  that  required  the  appellant's 
.  intestate  to  go  upon  this  part  of  the  grounds  of  the  packing 
company  to  perform  his  duties,  or  that  required  him  in  any  man- 
ner to  leave  the  established  roadways,  if  he  desired  to  cross  the 
grounds  of  the  packing  company  in  doing  his  work.  The  rail- 
way company  neither  erected,  maintained,  controlled,  nor  in  any 
manner  exercised  any  jurisdiction  whatever  over  the  property 
of  the  packing  company,  except  the  railway  tracks  and  the 
premises  adjacent  thereto,  reasonably  necessary  for  the  use  of 
the  railway  company  in  its  business  of  switching  cars  on  the 
tracks. 

If,  in  passing  from  the  river  track  to  the  middle  track,  in- 
stead of  going  around  the  end  of  the  cooper  shop,  the  appellant's 
intestate  had  taken  the  shorter  course,  by  going  through  the 
building,  and  in  so  doing  had  been  injured,  by  coming  in  contact 
with  the  machinery  of  the  packing  company,  could  it  be  said 
that  the  railway  company  was  guilty  of  negligence?  If,  in 
passing  from  the  river  track  to  spot  the  cars  on  the  middle  track, 
the  appellant's  intestate  had  taken  a  ** short  cut,"  and  gone 
through  the  stables  of  the  packing  company,  and  had  been  kicked 
by  a  vicious  horse,  could  it  be  said  that  the  railway  company  was 
guilty  of  negligence?    If  not,  then  how  can  it  be  said  that  the 
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railway  company  was  guilty  of  negligence  because  the  pack- 
ing company  maintained  this  open  vat  on  its  ground,  where  it 
did,  which  caused  the  injury  to  the  appellant's  intestate? 

This  action  is  brought  under  the  Employers'  Liability  Act, 
35  Statutes  at  Large,  Chapter  149,  which  provides  for  recovery 
from  injury  or  death  '*  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency  due  to  its 
negligence,  in  its  cars,  engines,  appliances,  machinery,  tracks, 
roadbed,  works,  boats,  wharves  or  other  equipment." 

Under  this  act,  the  appellee  is  to  be  held  liable,  if  at  all, 
for  some  act  of  negligence  in  the  particulars  enumerated  in  the 
statute.  It  is  liable  only  for  negligence  in  the  respects  desig- 
nated. 

Under  the  evidence  in  this  case,  there  is  a  failure  of  proof 
that  the  railway  company  failed  to  exercise  the  care  and  prudence 
required  of  an  employer  under  this  statute,  in  respect  to  any 
matter  included  in  said  act. 

The  court  was  right  in  sustaining  the  appellee's  motion 
for  a  directed  verdict,  on  the  ground  that  there  was  no  cause  of 
action  shown  against  the  appellee  railway  company. 

In  view  of  our  holdings  on  this  question,  it  is  unnecessary 
for  us  to  discuss  other  propositions  argued  by  the  appellant. 

The  action  of  the  lower  court  in  directing  a  verdict  in  behalf 
of  the  appellee  was  correct,  and  the  judgment  appealed  from  is 
— Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Melvin  Erickson,  Appellee,  v.  Estate  of  Martin  Erickson, 

Appellant. 

BASTABDS:      Qeneral  and   Notorious   Recognition.     Failure   to    deny 

1  paternity  when  charged  therewith  does  not  constitute  the  recogni- 
tion of  paternity  required  by  statute.     (Sec.  3385,  Code,  1897.) 

BASTABDS:    Written  Recognition — Stipulation  for  Judgment.    A  stipu- 

2  lation  in  bastardy  proceedings,  signed  by  the  defendant,  providing 
that  judgment  in  a  named  amount  shall  be  entered  against  the  de- 
fendant, and  'Hhat  neither  the  State  nor  the  prosecuting  witness 

Vol.  191  Ia.— 88 
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shall  make  any  further  claim  or  take  any  further  proceedings  against 
defendant  on  account  of  his  alleged  paternity,"  does  not  constitute 
a  ** written*'  recognition  by  defendant  that  he  is  the  father  of  the 
child  in  question.     (Sec.  3385,  Code,  1897.) 

APPEAL  AND  EBBOB:     AfBlnuaiice  on  Point  Baised  by  Gonrt.     The 

3  appellate  court  is  at  liberty  to  recognize  on  its  own  motion  a  record 
ground  for  affirmance  of  the  lower  court. 

BASTABD8:     Stipulated  Judgment  as  Proof  of  Paternity.    Judgments 

4  in  bastardy  proceedings  against  defendant  for  a  specified  amount 
carty,  in  the  absence  of  any  contrary  showing^  a  conclusive  implication 
that  defendant  is  the  father  of  the  child  in  question,  even  though 
there  be  no  express  recitals,  either  in  the  judgment  or  in  the 
stipulation  therefor,  of  paternity.     (Sec.  5635,  Code,  1897.) 

Salinger  and  Stevens,  JJ.,  dissent. 

Appeal  from  Allamakee  District  Court. — W.  J.  Springer,  Judge. 

December  31,  1920. 
Rehearing  Denied  October  1,  1921. 

Proceeding  to  establish  plaintiff's  right  to  inherit,  as  heir 
of  Martin  Erickson,  deceased.  Relief  was  awarded  as  prayed. 
The  administrator  of  the  estate  and  guardian  of  the  estate  of  a 
minor  heir  appeal. — Affirmed. 

William  8.  Hart  and  H.  E.  Taylor,  for  appellant. 
Murphy  ct  Gleason,  for  appellee. 

« 

Ladd,  J. — The  plaintiff  was  born  April  15, 1896.  His  mother 
was  unmarried,  and  at  the  time  resided  in  Allamakee  County, 
near  the  home  of  Martin  Erickson.  For  a  considerable  time,  and 
until  shortly  before  plaintiff's  birth,  she  was  housekeeper  for 
Martin  Erickson.  Some  time  in  December,  1895,  she  caused  a 
bastardy  complaint  to  be  filed,  alleging  that  she  was  pregnant 
with  a  child  of  which  Martin  Erickson  was  the  father.  The 
cause  was  assigned  for  trial  at  the  September,  1896,  term  of  the 
district  court,  but  was  disposed  of  by  stipulation  and  judgment 
thereon,  after  a  plea  of  not  guilty  had  been  interposed.  The 
plaintiff  rests  his  claim  to  heirship,  aside  from  the  proof  of 
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paternity,  upon  evidence  bringing  him  within  the  conditions  of 
Section  3385  of  the  Code : 

''They  [illegitimates]  shall  inherit  from  the  father  when 
the  paternity  is  proven  during  his  life,  or  they  have  been  recog- 
nized by  him  as  his  children;  but  such  recognition  must  have 
been  general  and  notorious,  or  else  in  writing.  Under  su€h 
circumstances,  if  the  recognition  has  been  mutual,  the  father 
may  inherit  from  his  illegitimate  children/* 

I.     It  appears  that  Helen  Johnson  was  employed  in  the 
home  of  the  decedent  in  the  summer  of  1895,  during  which  time 
she  became  pregnant  with  plaintiff,  and  she  testified  that  he  was 
1.  Bastards:  gen-    ^egottcu  by  decedent.     This  was  not  disputed, 
to?/ou"^rec°ogni-    ®^^  *^®  rumors  currcut  did  not  extend  beyond 
*>o^-  this  fact.    Olson  testified  to  having  accompanied 

his  wife  and  Helen  Johnson  to  see  decedent  in  the  fall  of  that 
year,  and  that,  upon  being  charged  with  paternity  of  her  unborn 
child,  he  neither  admitted  nor  denied,  but  remained  silent ;  that 
he  acted  in  like  manner  on  another  occasion ;  and  that,  when  a 
letter  was  brought  to  decedent  from  parties  in  Minnesota,  ac- 
cusing him  of  such  parentage,  his  only  response  was,  * '  That  is  a 
hell  of  a  note.*'  This  witness  lived  about  a  half  mile  from 
decedent  for  23  or  24  years,  and  had  not  heard  decedent  speak 
of  the  child.  Ola  Rema  had  been  subpoenaed  at  the  trial,  and 
testified  that  he  asked  decedent  what  he  wanted,  and  was  an- 
swered, and  related  that  '*he  wanted  to  see  if  he  couldn't  prove 
that  she  wasn  't  just  in  her  right  mind,  feeble-minded  like ; ' '  and 
that  decedent,  being  told  that  the  witness  **  thought  that  would 
go  against  him  considerable,  if  he  went  to  prove  that, ' '  and  that 
**it  was  going  to  go  against  him,"  answered,  after  some  delay, 
that  **it  might ;"  that  decedent,  when  accused  of  being  the  father 
of  the  child,  didn  't  deny  it.  Helen  Johnson  corroborated  Olson 's 
testimony  as  to  their  interview  with  decedent,  and  swore  that 
she  had  never  heard  decedent  deny  paternity  of  plaintiff,  though 
he  had  objected  to  the  baptism  of  the  child  with  his  name.  He 
appears  also  to  have  interposed  a  like  objection.  The  clergyman 
officiating  swore  that  decedent  objected  on  the  ground  that  he 
was  not  father  of  the  child,  but,  though  told  that  his  name  would 
not  be  used,  if  he  filed  affidavit  denying  paternity  of  the  child, 
compliance  was  intimated,  and  no  affidavit  was  filed;  and  that 
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his  name  was  entered  in  the  church  record  as  the  child's  father. 
Aside  from  decedent's  denial  of  paternity  in  circumstances  as 
recited,  the  record  was  without  evidence  of  denial,  save  as  re- 
lated by  Larson,  who  said  that  he  urged  decedent  to  settle,  when 
informed  that '  *  they  wanted  $500, ' '  and  that  decedent  remarked 
that  **he  considered  it  a  large  sum  of  money,'*  and  that  **he  was 
not  guilty,  and  did  not  like  to  pay  it. ' '  The  witness  appears  to 
have  urged  settlement  on  the  ground  that  it  would  be  cheaper, 
and  would  avoid  ridicule  and  further  disgrace. 

The  mere  recital  of  the  record  disposes  of  the  contention 
that  there  was  such  recognition  by  decedent  of  his  paternity  as 
is  contemplated  by  the  statute  quoted.    See  Murphy  v.  Murphy, 

146  Iowa  255;  Tout  v.  Woodin,  157  Iowa  518; 

2    Dastards  *  

*  written  rec-         Hays  V.  Claypool,  164  Iowa  297 ;   Watson  v. 

sfipuiaSon  for      Richardson,   110    Iowa   673;   McCorkendale   v. 

ju  gmen  .  McCorkendole,  111  Iowa  314 ;  Brisbin  v,  Hunt- 

ington, 128  Iowa  166 ;  McNeill  v.  McNeill,  166  Iowa  680 ;  Johnson 
V,  Moore,  184  Iowa  648 ;  Duffy  v.  Duffy,  114  Iowa  581 ;  Trier  v, 
Singmaster,  184  Iowa  307.  Nor  is  there  ground  for  finding  that 
there  was  recognition  in  writing.  As  the  case  was  about  to  be 
called  for  trial,  the  following  stipulation,  signed  by  Martin 
Erickson,  Helen  Johnson,  her  attorney,  and  the  county  attorney, 
was  filed  in  the  office  of  the  clerk : 


( ( 


Martin  Erickson  v.  State  of  Iowa:     Stipulation. 


**It  is  hereby  stipulated  that  the  above-entitled  cause  is,  by 
and  between  the  parties  hereto,  and  with  the  assent  of  Helen 
Johnson,  the  prosecuting  witness,  settled  on  the  following  terms : 
Judgment  to  be  rendered  against  defendant  for  $300,  payable 
as  follows,  to  wit:  $100  within  30  days  from  this  date;  $50 
wdthin  4  months  from  this  date ;  $50  within  10  months  from  this 
date ;  $50  within  16  months  from  this  date ;  $50  within  22  months 
from  this  date, — with  interest  at  the  rate  of  6  per  cent  per 
annum.  Judgment  to  be  entered  as  per  this  stipulation,  and  the 
above  amounts  to  be  paid  into  this  court;  and  that  the  state  or 
the  prosecuting  witness  make  no  further  claim  or  take  no  fur- 
ther proceedings  against  defendant  on  account  of  his  alleged 
paternity  of  the  bastard  child  of  the  said  Helen  Johnson.  Dated 
September  18,  1896." 
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X)n  the  same  day,  judgment  was  entered  as  follows : 

**Now,  on  this  day,  to  wit,  September  18,  1896,  the  same 
being  the  5th  day  of  the  regular  September  term,  this  cause 
coming  on  for  hearing,  E.  M.  Woodard  and  M.  B.  Hendrick  ap- 
pearing for  the  plaintiff,  and  Stilwell  &  Stewart  appearing  for 
the  defendant.  It  is  hereby  ordered  and  adjudged  by  the  court 
that  judgment  be  entered  as  per  stipulation.  *  *  *" 

The  only  reference  in  the  stipulation  to  the  paternity  of  the 
child  is  in  the  part  thereof  wherein  prosecuting  witness  agrees 
**to  make  no  further  claim  or  take  no  further  proceedings 
against  defendant  on  account  of  his  alleged  paternity  of  the 
bastard  child  of  the  said  Helen  Johnson ; ' '  but  it  is  vigorously 
argued  by  counsel  for  appellee  that  such  recognition  is  implied 
therefrom,  and  that,  when  taken  in  connection  T\dth  the  further 
fact  that  deceased  consented  to  have  judgment  entered  against 
him,  it  is  sufficient  to  justify  the  holding  of  the  court  below.  The 
writing  alone  does  not  recognize  decedent's  paternity,  and  even 
if,  when  construed  in  connection  with  his  implied  oral  consent  to 
judgment,  it  amounted  to  such  recognition,  this  could  hardly 
be  said  to  be  recognition  in  writing.  At  most,  it  would  seem 
only  partly  in  writing,  and  this  would  not  meet  the  require- 
ments of  the  statute. 

It  does  not  follow,  however,  that  his  paternity  of  plaintiff 
was  not  proven  during  the  lifetime  of  decedent.  This  point  is 
not  raised  on  appeal,  but  is  appropriate  for  our  consideration, 
3.  Appeal  and  ^^^  support  of  the  ruling  of  the  trial  court.  Par- 
an^^n  ^^n™  ^^^  ^^^  "^*»  ^^  ignoring  in  their  briefs  a  tenable 
raised  by  court,  grouud  for  approving  the  trial  court's  decision, 
either  purposely  or  through  oversight,  have  the  case,  if  such 
ground  be  discovered  here,  reversed  here.  Fairness  to  the  trial 
court  exacts  this  much,  to  say  nothing  of  the  rights  of  litigants. 

The  record  discloses  that  decedent  was  proven,  in  the  bas- 
tardy proceedings,  the  father  of  plaintiff.  Section  5629  et  seq.  of 
the  Code  defines  the  procedure  for  adjudicating  the  paternity  of 

an  illegitimate  child,  and  the  judgment  to  be  en- 

A       Tl  ART A1l.T)4  * 

*  Btipiiiated  *  tcrcd.    Scctiou  5635  of  the  Code  provides  that : 

proof  of  pater-  * '  If  the  accuscd  be  found  guilty,  he  shall 

°*  ^'  be  charged  with  the  maintenance  of  the  child  in 
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such  sum  or  sums,  and  in  such  manner,  as  the  court  shall  direct, 
and  with  the  costs  of  the  action/' 

Under  the  section  following,  such  sums  may,  on  notice,  be 
increased  or  diminished,  or  the  judgment  vacated.  Section  5636 
of  the  Code. 

It  will  be  observed  that  only  on  finding  of  guilt  is  judgment 
authorized,  and  then  only  for  the  maintenance  of  the  child. 
Though  the  public  is  interested  in  the  action,  the  right  of  the 
mother,  if  she  has  attained  her  majority,  with  the  approval  of 
the  county  attorney  to  settle  with  the  accused,  is  recognized  by 
numerous  decisions.  Black  Hawk  County  v.  Cotter,  32  Iowa  125 ; 
State  V.  Noble,  70  Iowa  174 ;  State  v.  Meier,  140  Iowa  540 ;  State 
V,  Baker,  89  Iowa  188.  All  settled  in  any  of  these  cases  was 
the  amount  to  be  paid  the  mother  of  the  illegitimate,  upon  the 
dismissal  of  the  proceedings ;  and  in  none  was  judgment  entered: 
Here,  the  agreement  required  judgment  to  be  rendered  against 
defendant  for  $300,  to  be  satisfied  in  payments;  and,  as  the 
statute  contemplated  judgment  only  in  event  of  guilt,  and  for 
the  child's  maintenance,  admission  of  the  paternity  of  the  child, 
in  the  absence  of  anything  indicating  the  contrary,  is  clearly 
to  be  implied  therefrom.  On  no  other  theory  would  such  an 
entry  be  likely  to  be  made.  The  judgment  was  on  settlement, — 
but  of  what?  Surely,  it  was  not  of  his  paternity;  for  that  is 
not  alluded  to  in  the  stipulation.  Of  course,  it  must  have  been 
conceded,  hypothetically  at  least,  in  settling ;  but,  in  the  absence 
of  anything  to  indicate  that  the  admission  was  so  intended,  or 
that  the  judgment  was  being  entered  for  the  support  of  the  child 
on  any  other  theory  than  because  of  his  being  its  father,  we 
think  the  inference  of  such  parentage  is  to  be  drawn.  The  agree- 
ment required  judgment  to  be  **  rendered  against  defendant  for 
$300, ' '  payable  in  payments.  The  judgment  was  to  be,  and  was, 
entered  precisely  as  though  this  were  done  on  finding  of  guilt, 
and  for  his  own  child 's  maintenance.  The  settlement  was  of  the 
amounts  to  be  paid,  and  when,  and  nothing  else,  save  that  the 
judgment  should  be  final.  No  restriction  of  the  implication  of 
guilt  is  to  be  found  in  the  stipulation,  nor  does  any  appear  in 
the  judgment  record;  and,  as  the  function  of  such  a  judgment 
is  to  exact  from  the  defendant  the  support  of  his  child,  there  is 
enough  in  its  entry  by  consent,  in  the  absence  of  anything  to  the 
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contrary,  to  warrant  the  implication  that  the  child  had  been 
shown  or  admitted  to  be  his  own.  In  what  manner  paternity 
is  to  be  proven  is  not  specified  in  the  statute  cited.  It  is  quite 
enough,  if  shown  by  the  testimony  of  prosecutrix  or  by  "other 
proof,  as  by  inference  from  facts  shown,  or  admissions,  or  by 
implication  to  be  drawn  from  consent  to  the  entry  of  judgment ; 
and,  in  any  such  event,  the  entry  of  judgment,  in  the  absence 
of  any  restriction,  is  conclusive  evidence  that  the  paternity  has 
in  some  way  been  proven.  McKellar  v.  Harkins,  183  Iowa  1030. 
The  evidence  of  the  conversations  had  at  the  time  does  not 
broaden  the  stipulation,  and  in  no  way  limits  or  qualifies  the 
concession  to  be  implied  from  the  entry  of  judgment.  The  rec- 
ord does  not  suggest  controversy  or  adjustment  as  to  paternity, 
but  of  the  amount  to  be  paid;  and  therefore,  as  to  this,  there 
is  no  basis  for  the  contention  that  decedent,  as  to  his  liability, 
was  merely  buying  his  peace.  The  court  rightly  ruled  that  plain- 
tiff was  proven  decedent's  heir  during  his  lifetime,  and  its  judg- 
ment is — Affirmed, 

Weaver,  C.  J.,  Evans,  Preston,  and  Arthur,  J  J.,  concur. 

Stevens,  J.  (dissenting).  I  concur  in  the  foregoing  opinion 
of  the  majority,  except  in  so  far  as  it  is  therein  held  that  the 
paternity  of  plaintiff  was  adjudicated  during  the  lifetime  of 
Martin  Erickson  by  the  judgment  entered  against  him  upon  the 
stipulation  in  a  bastardy  proceeding.  The  opinion  of  the  major- 
ity clearly  and  emphatically  recognizes  that  Martin  Erickson 
did  not,  in  the  stipulation  referred  to,  which  was  signed  by  him 
and  by  Helen  Johnson  and  approved  by  the  county  attorney,  ad- 
mit the  paternity  of  plaintiff;  and  that  a  iponey  judgment,  en- 
tered without  other  proof  than  the  stipulation,  would  not  operate 
as  an  adjudication  of  such  paternity.  This  is  true  because  the 
statute  establishes  a  right  of  inheritance  when  the  paternity  is 
proven  during  the  lifetime  of  the  putative  father.  To  supply 
the  missing  link,  resort  is  had  by  the  majority  to  the  theory  of 
hypothetical  concession  of  guilt,  and  implied  oral  consent  to 
judgment  necessarily  amounting  to'  a  confession  of  guilt.  By 
reference  to  the  stipulation  and  the  judgment  record,  both  of 
which  are  copied  in  full  in  the  majority  opinion,  it  will  be  ob- 
served that  the  judgment  entered  was  based  upon  and  was  in  pur- 
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suance  of  the  stipulation  signed  by  the  parties.  It  is  a  matter  of 
common  knowledge  that  courts  never  exact  proof  in  aid  of  a 
stipulation  suflScient  in  itself  for  judgment,  signed  by  parties 
capable  of  contracting.  Any  inf erence  ,f rom  the  record  or  im- 
plication of  oral  consent  to  judgment,  or  of  hypothetical  conces- 
sions of  guilt,  is,  in  my  judgment,  in  defiance  of  the  plain  lan- 
guage both  of  the  stipulation  and  the  judgment  entry.  The 
adjudication  of  a  judgment  based  upon  a  stipulation  is  no  broader 
than  the  stipulation,  and  adds  nothing  thereto.  As  appears 
therein,  the  majority  find  that  the  stipulation  is  not  suflScient,  un- 
der Section  3385  of  the  Code,  to  establish  recognition  in  writing, 
and  necessarily  that  a  judgment  based  solely  thereon  would  not 
adjudicate  the  question  of  paternity. 

In  one  sentence  of  the  opinion,  emphasis  is  given  to  the 
statute  which  authorizes  a  judgment  for  the  support  of  the 
bastard  child,  only  upon  a  finding  of  guilt ;  and  in  another  it  is 
implied  that  reservations  in  a  stipulation  for  a  money  judgment 
might  be  recognized,  and  that  a  judgment  under  such  circum- 
stances would  not  necessarily  be  conclusive  against  the  defendant. 
If  the  stipulation  in  question  is,  in  itself,  insuflftcient  to  meet 
the  requirement  in  the  statute  of  an  admission  in  writing,  then 
it  is  immaterial  that  it  is  without  reservations  or  restrictions. 
This,  however,  the  majority,  by  resorting  to  hypothetical  conces- 
sions, implied  oral  consent,  and  admissions,  or  the  introduction 
of  proof  other  than  the  stipulation,  fully  recognize.  If  the  rec- 
ord discloses  anything,  it  is  that  Martin  Erickson  never,  at  any 
time  or  place,  or  under  any  circumstances,  or  to  any  person,  ad- 
mitted that  he  was  the  father  of  plaintiff ;  but  that,  on  the  con- 
trary, he  always  denied  the  charges  against  him,  except  upon  the 
one  occasion  referred  to  in  the  majority  opinion,  when  he  re- 
mained silent. 

Further,  it  appears  conclusively  from  the  evidence  that 
Erickson  agreed  to  pay  $300  in  installments,  and  that  a  judg- 
ment might  be  entered  against  him  upon  the  condition  that  no 
further  claim  would  be  made  against  him  by  the  state  or  by 
Helen  Johnson.  The  amount  agreed  upon  does  not  purport  to 
have  been  intended  for  the  support  of  the  bastard  child,  nor  does 
the  stipulation  or  judgment  so  recite  or  provide.  Manifestly, 
the  defendant  in  that  proceeding  sought  to  buy  his  peace,  and 
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escape  further  annoyance  and  disgrace  that  must  result  from 
the  further  pursuit  by  Helen  Johnson.  Compromises  are  fa- 
vored, and  justly  so.  Under  the  holding  of  the  majority,  a  de- 
fendant in  a  bastardy  proceeding  is  deprived  absolutely  of  the 
right  to  compromise  or  make  settlement  and  buy  his  peace  and 
have  the  matter  concluded  by  a  judgment,  without  being  conclu- 
sively charged  with  the  paternity  of  the  alleged  illegitimate  child. 

The  record,  taken  as  a  whole,  in  my  opinion,  conclusively 
shows  that  Erickson  sought  only  to  escape  the  further  annoyance 
and  pursuit  by  Helen  Johnson,  and  that  nothing  was  further 
from  his  intention  than  to  admit  the  paternity  of  the  child,  or 
to  consent  to  the  entry  of  a  judgment  having  that  effect.  A.  C. 
Larson,  who  was  at  the  time  county  attorney  of  Allamakee 
County,  testified  regarding  the  settlement  and  a  conversation 
had  by  him  with  Erickson  after  the  case  had  been  called  for 
trial,  and  immediately  before  the  stipulation  was  filed,  as  fol- 
lows: 

'*!  have  lived  in  Waukon  since  1891.  I  was  county  treas- 
urer in  1896.  I  knew  Martin  Erickson  at  the  time  the  bastardy 
proceeding  was  called  in  court  against  him,  about  September, 
1896,  and  saw  him  here  then.  I  remember  the  time  he  made  a 
stipulation  of  settlement  in  this  case,  and  talked  to  him  about 
the  case,  just  before  the  stipulation  was  made.  Q.  What  did  he 
say  to  you,  and  what  did  you  say  to  him  ?  A.  Well,  I  plead  with 
him  to  make  a  settlement.  He  said  they  wanted  $500.  I  think 
it  was  $500, — he  considered  it  a  large  sum  of  money.  He  said 
he  was  not  guilty,  and  did  not  like  to  pay  it.  I  plead  with  him 
to  pay  it,  and  not  allow  it  to  go  on.  Q.  What  did  he  say  to 
you  after  that?  A.  After  I  plead  with  him  for  a  while,  he  con- 
cluded to  make  a  settlement.  Q.  You  may  state  whether  or 
not  there  was  any  talk  to  the  effect  about  it  being  cheaper  to 
settle  than  to  fight  the  case.  A.  Yes,  that  is  what  I  plead  with 
him.  I  said,  *It  is  cheaper  to  settle,  and  not  so  much  of  a  dis- 
grace.' I  said :  *If  they  got  you  on  the  stand  with  that  crippled 
girl  up  there  you  would  wish  you  had  paid  $1,000  rather  than 
to  go  up  there  and  be  ridiculed  like  you  will  be.'  Q.  But  did 
Martin  Erickson  ever  admit  to  you  that  he  was  the  father  of  the 
child?  A.  No,  sir.  Q.  What  did  he  say  about  that ?  A.  Well, 
he  plead  innocence. ' ' 
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I  see  no  reason  why  full  faith  and  credit  should  not  be  given 
to  the  judgment  record ;  and  if  this  is  done,  the  conclusion  must 
be  that  no  proof  of  any  kind  was  introduced,  but  that  judgment 
was  entered  solely  upon  the  stipulation  which  is  copied  into  and 
made  a  part  of  the  judgment  entry.  There  is  no  room  in  this 
case  for  the  theory  of  hypothetical  concessions,  implied  oral 
consent,  or  admission  of  guilt,  or  that  proof  other  than  the  stipu- 
lation was  introduced.  In  my  opinion,  the  judgment  should  be 
held  to  have  settled  only  what  was  involved  in  the  stipulation : 
namely,  the  payment  of  $300  in  compromise,  and  to  escape 
further  annoyance,  disgrace,  and  pursuit  on  the  part  of  Helen 
Johnson. 

Of  course,  I  do  not  want  to  be  understood  as  expressing  an 
opinion  as  to  whether  Martin  Erickson  was,  in  fact,  the  father 
of  plaintiff.    That  question  is  not  involved. 

The  court,  in  McKellar  v,  Harkins,  183  Iowa  1030,  went 
no  further  than  to  hold  that  a  judgment  in  a  bastardy  proceed- 
ing, entered  upon  the  verdict  of  a  jury  finding  that  the  defendant 
was  the  father  of  the  illegitimate  child,  was  such  an  adjudica- 
tion as  is  contemplated  by  the  statute.  This  case  affords  no 
support  to  the  conclusion  of  the  majority. 

I  would  reverse.  I  am  authorized  to  say  that  Mr.  Justice 
Salinger  joins  in  this  dissent. 
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Account,  Action,  on  to  Advebse  Possession 

AOOOUNT,    ACTION   ON.     See  Parties. 
ACTIONS. 

Joinder — Purely  Equitable  Witii  Purely  Legal.    In  an  action  for  the 

1  cancellation  of  a  written  contract  whereby  plaintiff  donated  a 
strip  of  ground  in  order  to  widen  a  highway,  and  waived  dam- 
ages because  of  the  location  and  operation  of  a  railway  in  said 
highway,  allegations  of  a  cause  of  action  for  damages  resulting 
from  such  occupancy  and  operation  are  properly  stricken,  as 
an  attcBipt  to  join  a  purely  law  action  with  a  purely  equitable 
action.  Such  a  pleading  may  not  be  justified  on  the  principle 
that  equity,  having  acquired  jurisdiction,  will  retain  it  and 
award  damages,  if  necessary.  Smith  v.  Waterloo,  C.  F.  &  N. 
B.  Co.,  191—668. 

Form  and  Nature — ^Acquiescence  in  Improper  Forum.    The  court  may 

2  act  on  the  concessions  of  litigants  and  on  the  tacit  theory  on 
which  they  try  an  action,  and  fully  determine  the  controversy, 
even  though  such  theory  is  technically  wrong.  First  Nat. 
Bank  v.  Security  T.  &  S.  Bank,  191—842. 

ADVERSE  POSSESSION. 

Evidence — Sul&ciency.    Evidence  (in  an  action  on  the  covenants  of 

1  a  foreign  deed)  reviewed,  and  held  to  establish  title,  under  the 
Nebraska  rule  that  ''naked  claim  of  right,  coupled  with  con- 
tinuous, open,  and  notorious  possession  for  a  period  of  10  years, 
establishes  title  by  adverse  possession.''  Fisher  v.  Paup,  191 — 
296. 

Hostile  Fossesdion— Trustee  and  Cestui  Que  Trust.    Possession  by  an 

2  executor  is  not  adverse  to  the  claims  of  a  legatee.  Powell  v. 
Overton,  191—574. 

Evidence.    Record  held  to  establish  title  to  the  land  in  controversy 

3  by  adverse  possession.  Ament  v.  Unknown  Claimants,  191 — 
755. 

Color  of  Title — ^Invalid  Foreclosure.    Ten  years'  uninterrupted  pos- 

4  session  of  real  estate,  with  claim  of  right,  under  deed  based  pn 
invalid  foreclosure,  ripens  into  unassailable  title  against  all 
those  who  had  knowledge  of  such  possession  and  the  nature 
thereof.     Barth   v.  Severson,   191 — 770. 
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Animals  to  Appeal  and    Krbok 

ANIMALS.     See  Landlord  and  Tenant,  3. 

Liability  for  Injury — ^Bescue  of  Person  in  Peril.    The  owner  of  sl  dog 

1  is  liable  in  damages  for  injuries  suffered  by  a  person  in  attempt- 
ing, without  contributory  negligence,  to  rescue  his  employee 
and  property  from  danger  caused  by  said  dog.  So  held  where  a 
team  driven  by  an  employee  was  caused  to  run  away  because 
of  the  vicious  actions  of  the  dog,  and  where  the  owner,  in  at- 
tempting to  stop  the  team,  was  injured.  Dougherty  v.  Reckler, 
191—1195. 

Liability  of  Owner — Exemplary  Damages.    The  mere  showing  that 

2  the  owner  of  a  dog  had  knowledge  of  the  vicious  inclinations 
of  his  dog  will  not  justify  the  recovery  of  exemplary  damag'es, 
in  an  action  at  common  law  for  maliciously  harboring  such  dog, 
Dougherty  v.  Beckler,  191—1195. 

APPEAL  AND  ERROK.     See  Intoxicating  Liquors;  Judg- 
ment, 3. 

Decisions  Reviewable. 

Orders  Appealable — Refusal  to  Strike  or  Divide  Pleading.    An  order 

1  refusing  to  strike  or  to  divide  a  pleading  is  not  appealable. 
Crum  V.  Emmett,   191 — 797. 

Appealability  of  Order  Oonstruing  Will.     An  order  of  the  probate 

2  court,  construing  a  will  for  the  purpose  of  determining  what 
portion  of  a  solvent  estate  was  liable  for  debts,  is  not  a  final 
adjudication,  and  is  not,  therefore,  appealable,  even  though  it 
was  entered  on  a  stipulation  waiving  the  bringing  of  an  inde- 
pendent action  in  equity  for  the  purpose  of  construing  such  will. 
In  re  Estate  of  McAllister,  191—906. 

Reservation  op  Grounds. 

Absence  of  Bolings.    Objections  without  rulings  thereon  xiresent  no 

3  ground  for  review  on  appeal.  In  re  Estate  of  La  Grange,  191 — 
129. 

Waiver.     A  wife,  defendant  in  an  action  against  her  husband  for 

4  specific  performance  of  a  contract  for  the  conveyance  of  real 
estate,  may  not  raise  the  point  for  the  first  time  on  appeal  that 
she  had  never  agreed  to  the  contract.  Frederick  v.  Frederick, 
191—202. 

Insufficient  Record.     A  record  showing   (1)  objections  to  the  com- 

5  petency  of  a  witness,  with  rulings  reserved,  and  (2)  objectionja 
to  incompetent  testimony,  without  any  ruling  thereon,  presents 
nothing  for  appellate  review.     Hornish  v.  McConnell,  191 — ^308. 
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Appeal  and  Error  Continued 

4 

Extent  of  Review — ^Failure  to  Except  to  Judgment.    Failure  to  save 

6  any  exception  to  a  judgment  entered,  precludes  consideration  of 
a  later  entered  claim  that  the  judgment  is  excessive.  Daniels 
V.  Iowa  City,  191—811. 

Extent  of  Review — Misconduct  of  Counsel  Without  Record.    Error 

7  may  not  be  based  on  alleged  misconduct  of  counsel  in  argument, 
unless  the  specific  misconduct  is  made  of  record  and  exception 
entered  thereto.     Daniels  v.  Iowa  City,  191 — 811. 

Assignments  of  Error. 

Presumption — Disregard   of   Rules  of   Presentation.     Principle   re* 

8  affirmed  that,  in  the  absence  of  a  presentation  of  error  points 
in  accordance  with  the  rules  governing  appellate  procedure,  the 
court  may  peremptorily  dismiss  the  appeal  and  summarily  affirm 
the  judgment.     Daniels  v.  Iowa  City,  191 — 811. 

Review — Scope  and  Extent  in  General. 

Following  Method  of  Trial  In  Lower  Court.    An  action  properly  tri- 

9  able  in  equity,  but  which  the  court  refused  to  transfer  to  equity, 
but  tried  exactly  as  he  would  have  tried  it  had  he  sustained  the 
motion,  will  be  heard  de  novo  on  appeal.  Thomas  v.  Locomotive 
Eng.  Mut.  L.  &  A.  Ins.  Assn.,  191—1152. 

Review — Questions  op  -Fact,  Verdicts,  and  Findings. 

Findings  on  Conflicting  Testimony.    A  finding  by  the  court  or  jury 

10  on  conflicting  but  supporting  testimony  is  necessarily  conclu- 
sive on  appeal.  So  held  as  to  the  freedom  from  negligence  of 
the  driver  of  an  automobile  and  the  existence  of  negligence  on 
the  part  of  the  motorman  of  a  street  car.  Livingston  v.  Cham- 
bers, 191—966. 

Effect  of  Appeal  in  Equity.     Principle  reaffirmed  that  an  appeal 

11  from  a  final  decree  in  equity  deprives  the  trial  court  of  juris- 
diction, and  that  jurisdiction  will  not  reattach,  except  in  case 
of  remand  by  the  appellate  court.    State  v.  McGraw,  191 — 1090. 

Review — Harmless  Error. 

Curing  Error.    Error  may  not  be  predicated  on  the  act  of  receiving 

12  in  evidence  an  ordinance,  when  all  matters  on  which  the  ordin- 
ance has  bearing  are  fully  and  carefully  withdrawn  from  the 
jury.     Roberts  v.  Hennessey,  191 — 86. 

Judgment  Supported  Without  Incompetent  Testimony.  The  reception, 

13  in  an  equity  cause  against  an  administrator,  of  testimony  of  an 
interested  party  as  to  personal  transactions  with  a  deceased 
party,  is  harmless  when,  by  excluding  all  such  testimony,  enough 
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Appeal  and  Error  Continued 

competent  te8tiix],ony  remains  to  amply  sustain  the  judgment  of 
the  court.    Hornish  v.  McGonnell,  191 — 308. 
Inconsequential  Error.    A  plaintiff  who  has  convinced  the  jury  that 

14  the  defendant  was  negligent  on  one  ground  may  not  complain 
that  he  was  prevented  from  showing  that  the  defendant  was 
also  negligent  on  another  ground.  Quenrud  v.  Moore-Sieg  Cons. 
Co.,  191—580. 

Untenable  Objection  to  Inunaterial  Testimony.     Sustaining  an  nn- 

15  tenable  objection  to  wholly  immaterial  testimony  is  harmless 
error.     Clarinda  Nat.  Bank  v.  Kirby,  191 — 786. 

Improper  Order  Working  Correct  Results.     An  improper  order  will 

16  not  be  disturbed  when  it  effects  the  results  which  a  proper  order 
would  have  effected.  So  held  where  plaintiff  sued  and  obtained 
verdict  on  a  "split"  account,  without  in  any  manner  joining 
the  assignee,  and  the  court,  instead  of  granting  defendant  a 
new  trial,  allowed  the  verdict  to  stand,  but  arrested  the  entry 
of  judgment  until  plaintiff  brought  in  the  assignee.  Kinart  v. 
Seabury  Co.,  191—937. 

Erroneous  Direction  as  to  Duty.     Instructions  to  the  effect  that  a 

17  plaintiff  was  under  duty  to  exercise  reasonable  care  not  to  over- 
load a  building,  when  the  duty  was  absolute,  are  harmless,  when 
the  record  very  clearly  shows  that  the  damage  was  not  caused 
by  overloading.     Ruff  Drug  Co.  v.  Western  Iowa  Co.,  191 — 1035. 

Estoppel,  Waiver,  or  Agreement*  Affecting  Rights. 

Estoppel  to  Allege  Error.    One  may  not  predicate  error  on  the  over- 

18  ruling  of  his  objection  to  the  introduction  of  testimony,  when 
he  later  permits  the  introduction  of  the  identical  testimony, 
without  objection.    In  re  Estate  of  La  Grange,  191 — 129. 

Waiver  by  Failing  to  Object.    Failure  to  object,  until  after  verdict, 

19  to  the  use  in  argument  of  nonintroduced  testimony,  works  a 
waiver  of  misconduct.     Caplan  v.  Reynolds,  191 — 453. 

Trial  on  XJnstricken  Portion  of  Petition.    Error,  duly  excepted  to,  in 

20  sustaining  a  motion  to  strike  portions  of  a  petition,  is  not 
waived  by  the  fact  that  plaintiff,  without  amending  as  to  the 
stricken  matter,  proceeds  to  trial  on  the  unstricken  portions  of 
his  petition.     Smith  v.  Waterloo,  C.  F.  &  N.  R.  Co.,  191—668. 

Waiving  Error — ^Answer  After  Unsuccessful  Motion.    Error  in  over- 

21  ruling  motion  for  more  specific  statement  is  waived  by  the 
filing  of  an  answer  by  movent.    Crow  v.  Casady,  191 — 1357. 

Affirmance. 

Scope  of  Adjudication.    An  affirmance  on  appeal  of  an  order  sustain- 

22  ing  a  general  equitable  demurrer  to  a  petition  constitutes  a 
final  adjudication  of  every  issue  and  every  phase  thereof  raised 
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by  said  pleading,  even  though  not  specifically  discussed  in  the 
affirming  opinion.  Kock  v.  Burgess,  191 — 540. 
Affirmance  on  Point  Raised  by  Court.  The  appellate  court  is  at 
23  liberty  to  recognize  on  its  own  motion  a  record  ground  for  affirm- 
ance of  the  lower  court.  Erickson  v.  Estate  of  Erickson,  191 — 
1393. 

ARREST. 

Conduct  Provoked  by  Officer.  An  arrest  is  unlawful  when  the  arrest- 
ing officer  has  no  warrant,  when  no  offense  has  been  committed, 
and  when  the  cause  for  arrest  was  provoked  by  the  impertinent 
conduct  of  the  officer  himself.     Scott  v.  Feilschmidt,  191 — 347. 

ASSAULT   AND   BATTERY. 

Civil  Liability — '* Pitchfork"  as  Deadly  Weapon.  A  pitchfork  used 
solely  '*a8  a  club  and  with  a  side  motion'^  is  not  a  deadly  weapon 
per  se.  It  follows  that  the  court  need  not — at  least,  not  in  the 
absence  of  a  request — instruct  th^t  it  is  unlawful  for  a  person 
assaulted  to  use  a  deadly  weapon  unless  assault  is  made  with 
such  weapon  or  in  such  manner  as  would  cause  a  person  of 
ordinary  courage  to  believe  that  he  was  in  imminent  peril' of 
losing  his  life  or  of  suffering  great  bodily  injury.  Hopper  v. 
Dowling,  191—57. 

ATTORNEY  AND  CLIENT.     See  Execution,  2  •  Judgment, 
1 ;  Stipulations. 

Contract  for  Emplosrment — Proof.     Evidence  held  to  afford  ample 

1  proof  of  the  employment  of  an  attorney  to  collect  a  note  against 
a  resident  of  a  foreign  state,  of  the  employment  by  such  at- 
torney of  associate  counsel,  of  the  securing  of  security  for  such 
payment  on  a  contingent  basis,  and  of  the  client's  acquiescence 
therein.    Hornish  v.  McConnell,  191 — 308. 

Equity  (?)  or  Probate  (?)  to  Enforce  Claim.     An  attorney  whose 

2  sole  security  for  the  payment  of  his  services  is  a  financial  ob- 
ligation belonging  to  the  client,  and  left  in  his  possession  for 
the  purpose  of  making  "such  security  effective,  is  under  no  ob- 
ligation to  file  his  claim  in  probate  against  the  estate  of  the  de- 
ceased client,  but  may  proceed  in  equity  against  the  rival 
claimants  to  the  obligation,  and  have  his  claim  adjudicated. 
Hornish  v.  McConnell,  191—308. 

AUTOMOBILES.         See  Appeal  and  Error,  10;  Highways, 
1,  4,  5;  Negligence;  Railroads,  2;  Trial,  19. 
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Bankruptcy  to  Basta&ds 

BANKRUPTCY. 

Jurisdiction  of  Courts — Betting  Aside  State  Judgment.    A  judgment 

1  of  the  bankruptcy  court  that  named  property  be  freed  from  a 
preferential  judgment  of  a  state  court  is  a  finality,  except  on 
appeal  in  said  bankruptcy  proceeding,  and  precludes  the  state 
court  from  in  any  manner  readjudicating  the  right  of  the  plain- 
tiff in  such  preferential  judgment  to  said  property.  Grinnell 
Overland  Co.  v.  Merchants  Nat.  Bank,  191 — 521. 

Unlawful  Preference — Evidence.    Evidence  held  insuf&cient  to  show 

2  that  a  creditor,  in  receiving  a  payment  from  his  debtor  within 
four  months  of  an  adjudication  of  bankruptcy,  had  good  cause 
to  believe  the  debtor  bankrupt.  Mantz  v.  Capital  City  St. 
Bank,  191—572. 

BANKS  AND  BANKING.     See  Bills  and  Notes;  Payment, 
3 ;  Statutes,  5 ;  Taxation. 

Presumption  of  Delivery  of  Certificate  of  Deposit.  Delivery  of  cer- 
tificates of  deposit  to  a  wife  may  be  inferred  from  the  fact  that 
the  husband,  in  connection  with  a  general  purpose  to  make  dis- 
position of  his  property  prior  to  his  death,  caused  the  certificates 
to  be  made  payable  to  himself  or  to  his  wife,  and  that  the  wife 
was,  after  the  death  of  the  husband,  in  unquestioned  possession 
of  the  certificates.  (See  Sec.  1889-b,  Code  Supp.,  1913.)  Huflf- 
man  v.  Beamer,  191 — 893. 

BASTABDS. 

Oeneral  Aid  Notorious  Becognition.    Failure  to  deny  paternity  when 

1  charged  therewith  does  not  constitute  the  recognition  of  patern- 
ity required  by  statute.  (Sec.  3385,  Code,  1897.)  Erickson  v. 
Estate  of  Erickson,  191—1393. 

Written  Becognition — Stipulation  for  Judgment.     A  stipulation  in 

2  bastardy  proceedings,  signed  by  the  defendant,  providing  that 
judgment  in  a  named  amount  shall  be  entered  against  the  defend- 
ant, and  "that  neither  the  State  nor  the  prosecuting  witness 
shall  make  any  further  claim  or  take  any  further  proceedings 
against  defendant  on  account  of  his  alleged  paternity,"  does 
not  constitute  a  "written^*  recognition  by  defendant  that  he 
is  the  father  of  the  child  in  question.  (Sec.  3385,  Code,  1897.) 
Erickson  v.  Estate  of  Erickson,  191—1393. 

Stipulated  Judgment  as  Proof  of  Paternity.    Judgments  in  bastardy 

3  proceedings  against  defendant  for  a  specified  amount  carry, 
in  the  absence  of  any  contrary  showing^  a  conclusive  implication 
that  defendant  is  the  father  of  the  child  in  question,  even  though 
there  be  no  express  recitals,  either  in  the  judgment  or  in  the 
stipulation  therefor,  of  paternity.  (Sec.  5635,  Code,  1897.) 
Erickson  v.  Estate  of  Erickson,  191—1393. 
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BILLS  AND  NOTES.      See  Payment,  1,  3;  Pbincipal  and 
Agent,  2,  5. 

Actions — Stopping  Payment  on  Clieck.    Stopping  payment  on  a  check 

1  subjects  the  drawer  to  instant  suit  thereon,  irrespective  of  the 
transaction  out  of  which  the  check  arose.  Patterson  v.  Oakes, 
191—78. 

Collateral  Holder — ^Dnty  to  Indorse  Payments.    An  arrangement  be- 

2  tween  the  maker  and  payee  of  past-due  promissory  notes,  under 
which  the  maker,  for  the  sole  purpose  of  securing  for  himself 
an  extension  of  time,  and  of  furnishing  the  payee  with  col- 
lateral with  which  to  raise  money  by  a  new  loan,  executes  new 
and  independent  notes,  with  an  agreement  that,  when  the  new 
notes  are  paid,  the  amount  thereof  shall  be  indorsed  as  a  pay- 
ment on  said  original  past-due  notes,  is  not  binding  on  a  non- 
consenting  collateral  holder  of  said  original  notes,  except  in  so 
far  as  said  collateral  holder  receives  the  proceeds  of  said  loan, 
with  knowledge  of  the  source  thereof.  Especially  is  the  col- 
lateral holder  of  such  original  notes  bound  to  indorse  thereon 
whatever  amount  he  receives  from  such  loan  with  knowledge 
that  it  came  from  said-  loan,  when  such  receiving  is  in  full 
accord  with  the  habitual  course  of  dealing  between  the  parties. 
Arthaud  v.  Farmers  &  Merch.  St.  Bank,  191—106. 

Denial  of  Signature — Jury  Question.     Evidence  held  to  present  a 

3  jury  question  on  the  issue  whether  defendant  signed  the  note  in 
question.    Second  Nat.  Bank  v.  Hults,  191 — ^353. 

Unanthorised  Signature — ^Ratification — ^Evidence.    Evidence  held  to 

4  present  a  jury  question  on  the  issue  whether  an  unauthorized 
signature  had  been  ratified  and  adopted.  Second  Nat.  Bank  v. 
Hults,  191—353. 

Actions — ^Frand  Available  on  Nonnegotiable  Note  Though  Consent  to 

5  Transfer  Qiven.  Fraud  in  the  execution  of  a  nonnegotiable 
promissory  note  is  available  to  the  maker  against  a  transferee, 
even  though  the  maker  knevJ,  when  he  executed  the  note,  that 
such  party  was  to  become  such  transferee,  and  even  though  the 
maker  consented  to  such  transfer.  Farmers  Nat.  Bank  v.  Stan- 
ton, 191—433. 

Actions — Nonnegotiable  Note  With  Contract  Calling  for  Negotiable 

6  Note — ^Effect.  The  right  of  the  maker  of  a  nonnegotiable  prom- 
issory note  to  plead  fraud  in  the  execution  of  the  note  is  in  no 
wise  lessened  by  the  fact  that,  prior  to  the  execution  of  the 
nonnegotiable  note,  a  contract  was  entered  into  which  provided 
that  the  contemplated  note  should  be  negotiable.  Farmers  Nat. 
Bank  v.  Stanton,  191 — 433. 

Vol.  191  Ia.— 89 
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Boundaries  to  Bvrgi^art 

BOUNDARIES. 

Conflicting  Monuments  and  Field  Notes.  Established  government 
monuments  prevail  over  field  notes,  even  when  such  monuments 
are  wholly  obliterated,  provided  the  evidence  is  sufficient  to 
identify  the  places  where  such  monuments  were  originally  lo- 
cated. If  such  monuments  are  wholly  obliterated  and  incapable 
of  relocation,  resort  must  necessarily  be  had  to  the  field  notes. 
Survey  record  reviewed  and  confirmed  in  accordance  with  the 
holding  of  the  trial  court,  even  though  not  in  harmony  with  the 
field  notes.    Cooper  v.  Quade,  191—461. 

BROKERS.     See  Evidence,  3,  9;  Pleading,  2;  Vendor  and 
Purchaser,  4. 

When  Oommission  Earned.     A  broker  who  contracts  to  produce  a 

1  purchaser  of  a  farm  at  "$135  an  acre,"  earns  his  commission 
only  when  he  produces  a  purchaser  who  is  ready,  able,  and 
willing  to  pay  $135  per  acre  in  cash.  Murray  v.  Keenan,  191 — 
998. 

"Procuring  Cause"  of  Sale.    A  broker  who  produces  a  prospective 

2  purchaser,  and,  after  the  failure  of  negotiations,  ceases  all  ef- 
fort to  effect  the  closing  of  &  deal,  may  not  be  said  to  be  the 
"procuring  cause"  of  a  sale  some  months  later,  to  the  former 
prospective  purchaser  and  another  person  with  whom  the  broker 
had  never  had  any  communication.  Murray  v.  Keenan,  191 — 
998. 

Nature  of  Contract — Option  to  Purcliase  (?)  or  Contract  of  Agen- 

3  cy  (7)  A  so-called  "option,"  wherein  the  owner  of  property 
agrees  "to  sell"  for  a  stated  price  and  on  stated  terms,  with 
right  in  the  so-called  optionee  to  have  as  commission  all  sums 
in  excess  of  said  stated  sum,  is  not  an  option  to  purchojie,  but  a 
contract  for  sale  by  a  broker  for  a  commission.  Smith  v.  Eells^ 
191—1307. 

Action  for  Compensation — Inconsistent  Defenses.    A  principal  who 

4  has  refused  to  convey,  solely  on  the  ground  that  the  purchaser 
produced  by  the  broker  was  granted  a  purchase  price  not 
authorized  by  the  principal,  may  not,  when  afterwards  sued  by 
the  broker  for  commission,  defend  on  the  ground  that  the  pur- 
chaser so  produced  was  not  ready,  able,  and  willing  to  pay  such 
purchase  price;  especially  when  the  verdict  finding  such  ability 
and  readiness  has  supporting  evidence.  Crow  v.  Casady,  191 — 
1357. 

BUROLARY.     See  Criminal  Law,  4. 

Fact  of  Possession.    In  a  prosecution  for  having  possession  of  bur- 
1     glares  tools,  the  naked  fact  of  possession  is  prima  facie  shown 


Index-Digest.  1411 

BiTBOLABY  Continued  TO  Chattkl  Mobtgagbs 

by  testimony  that  such  tools  were  found  in  the  defendant's 
dwelling  house,  and  in  a  part  thereof  actually  used  by  him. 
State  V.  Kappen,  191—19. 

Recent  Burglaries  as  Evidence  on  Intent.  On  the  trial  of  an  indict- 
2  ment  charging  the  possession  of  burglar's  tools  with  intent  to 
commit  a  burglary,  the  State,  as  bearing  on  said  intent,  may 
introduce  testimony  tending  to  prove  recent  burglaries,  and 
that  the  fruits  thereof  were  found  in  the  defendant's  posses- 
sion.   State  V.  Kappen,  191 — ^19. 

CAEBIERS. 

Movement  of  Oars  Wliile  Passenger  l8  Allgbtlng.  Any  movement 
of  the  cars  of  a  common  carrier,  after  the  passenger  has  been 
invited  to  alight,  and  before  he  has  had  reasonable  opporiunitjf  to 
do  so,  may  constitute  negligence,  whether  such  movement  be 
unusual  or  unnecessary  or  not.  Bo  held  where  a  passenger,  im- 
mediately upon  the  stopping  of  the  car  and  the  opening  of  the 
door,  turned  from  her  position  within  the  car,  to  alight,  and  was, 
without  warning,  at  once  thrown  to  the  floor  by  the  sudden 
restarting  and  restopping  of  the  car.  Walters  v.  Des  Moines 
City  R.  Co.,  191—196. 

CERTIORABI. 

Wben  Writ  Lies — ^Election  of  Remedies.  A  litigant  who  files  a 
motion  to  set  aside  an  illegal  order  may  not  also  maintain  cer- 
tiorari to  set  aside  said  order.  Federal  C.  L.  Soc.  v.  Taylor, 
191—837. 

CHATTEL  MOBTOAOES.     See  Mortgages,  6 ;  Payment,  1. 

•■ 

Estoppel  to  Assert.    A  holder  of  a  mortgage  on  real  estate  and  on 

1  the  crops  grown  thereon  who  institutes  foreclosure,  and  later 
assigns  his  mortgage,  which  is  then  carried  to  foreclosure  by 
the  assignee,  may  not  thereafter  assert  against  a  defendant  in 
the  foreclosure  a  pre-existing  chattel  mortgage  on  said  crops. 
Allen  V.  First  Nat.  Bank,  191 — 492. 

Insufficient  Description.     A  description  in  a  chattel  mortgage  of 

2  ''the  crop  from  11  acres  of  the  following  described  property, 
which  is  planted  to  hay**  is  insufficient  to  impart  notice  to  third 
parties.    Sonka  v.  Yonkers,  191 — 599. 

Lien  and  Priority — ^Proceeds.     Principle  recognized   that   the  lien 

3  of  a  chattel  mortgage  does  not  follow  the  proceeds  of  the  mort- 
gaged property.  First  Nat.  Bank  v.  Security  T.  &  S.  Bank, 
191—842. 
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CLERKS  OF  COURTS.      See  Interest,  2. 

Fees  In  Naturalization  Matters.  Fees  collected  bj  a  clerk  of  the 
district  court  for  services  in  naturalization  matters,  being  serv- 
ices which  are  required  by  law  of  said  clerk,  are  official  receipts 
of  his  office,  and  must  be  accounted  for  to  the  county.  Plymouth 
County  V.  Toppings,  191—1028. 

COMPROMISE  AND  SETTLEMENT. 

Betention  of  Benefits.  A  party  may  not  repudiate  a  compromise 
and  settlement  while  retaining  all  the  benefits  and  advantages 
thereof.    Stuart  v.  White,  191—1312. 

CONSTITUTIONAL  LAW.     See  Statutes,  5 ;  Taxation,  2,  4. 

Construction — Estoppel   to   Question   Constitutionality  of   Statute. 

1  A  party  may  not,  in  order  to  secure  a  benefit,  cause  proceedings 
to  be  had  under  a  statute,  and,  after  securing  the  benefits, 
assert  the  unconstitutionality  of  the  statute.  So  held  where 
X>arties  petitioned  for  the  selection  of  trustees  to  repair  a  drain- 
age improvement,  and  later  questioned  the  constitutionality  of 
the  statute.    Manley  v.  Headington,  191 — 68. 

Increase  of  Etalary  of  Judges — ^Appointees.    The  constitutional  pro- 

2  hibition  that  the  salary  of  judges  of  the  district  court  shall 
not  be  increased  ''during  the  term  for  which  they  shall  have 
been  elected,**  applies  to  judges  appointed  by  the  governor  to 
fill  vacancies,  as  well  as  to  those  elected  by  the  people.  (Const., 
Art.  5,  Sec.  9.)     Schaffner  v.  Shaw,  191—1047. 

Increase  of  Salary  of  District  Judge.    The  constitutional  prohibition 

3  that  the  salary  of  a  judge  of  the  district  court  shall  not  be  in- 
creased ' '  during  the  term  for  which  ke  shall  have  been  elected, '  * 
is  not  violated  by  a  salary-increasing  act  passed  by  the  assembly 
and  approved  by  the  governor  prior  to  the  passage,  approval, 
and  publication  of  the  act  under  which  the  judge  is  appointed, 
even  though  the  salary -increasing  act  did  not  become  effective 
until  a  later  date, — July  4th,  following.  Schaffner  v.  Shaw, 
191—1047. 

Prohibition    of    Foreign    Language    InstructioiL      The    prohibition 

4  against  the  teaching  in  other  than  the  English  language  of 
secular  subjects  in  public  and  private  schools  in  named  grades 
is  not  subject  to  the  vice  (1)  of  violating  inalienable  rights, 
(2)  of  prohibiting  the  free  exercise  of  religion,  (3)  of  con- 
stituting class  legislation,  or  (4)  of  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  States.  State  v.  Bar- 
tels,  191—1060. 
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CONTINUANCE.     See  Criminal  Law,  8. 

Insufficient  Qroonds.  An  oral  motion  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  unsupported  by  any  show- 
ing of  surprise,  and  apparently  for  the  sole  purpose  of  cross- 
examimng  such  absent  witness  in  the  event  that  he  was  used 
as  a  witness,  is  properly  overruled.  Anderson  v.  Anderson, 
191—497. 

CONTRACTS.  See  Actions,  1;  Appeal  and  Bbeor,  4;  Bro- 
kers, 3 ;  Damages,  1 ;  Evidence,  8,  9 ;  Fraud,  1 — 3,  5,  6 ; 
Reformation  of  Instruments;  Release,  2;  Specific 
Performance,  1,2;  Vendor  and  Purchaser. 

Requisites  and  Validity. 

Public  Policy — Oommlssion  on  Charitable  Funds.    A  contract  under 

1  which  an  association  devoted  exclusively  to  charitable  and 
benevolent  purposes,  whose  existence  is  made  possible  by  sub- 
scriptions and  donations  for  said  purposes,  agrees  to  pay  a 
soliciting  agent  ''one  half  of  all  money  secured  by  his  personal 
solicitsttions  and  paid  to  him  by  individuals  and  counties,''  is 
against  public  policy.  Jones  v.  American  Home  F.  Assn., 
191—211. 

Validity — ^Restraint  of  Trade.     A  contract  under  which  a  person 

2  sells  his  business  and  agrees  not  to  re-engage  in  said  business  in 
a  named  place  for  a  period  of  10  years  is  valid.  Evidence 
reviewed,  and  held  insufficient  to  justify  an  injunction  to  re- 
strain the  violation  of  such  a  contract.  Oates  v.  Leonard, 
191--1004. 

Construction  and  Operation. 

Commission  on  Subscription.     A  contract  under  which  a  tioliciting 

3  agent  for  a  charitable  association  was  to  receive  a  commission 
on  "all  money  secured  by  his  personal  solicitations  and  paid  to 
him  by  individuals  and  cpunties''  contemplates  (1)  moneys 
actually  collected  by  the  agent,  and  (2)  enforcible  obligations 
secured  by  him.    Jones  v.  American  Home  F.  Assn.,  191 — 211. 

Contractual  (7)  or  Testamentary  (?)     An  instrument  executed  by 

4  a  mother  and  son,  which  provides  that  the  property  of  the 
mother  shall  remain  her  absolute  property  during  her  lifetime, 
and  that  the  son  shall  have  no  right  or  claim  thereto  during 
such  lifetime,  but  that  the  son,  on  the  mother's  death,  shall 
"inherit"  such  property  as  the  mother  "may  die  seized  of," 
will  not  be  held  to  be  testamentary  when,  from  the  instrument 
as  a  whole,  it  is  manifest  that  the  parties  intended  the  instru- 
ment to  be  contracttutl,    Manchester  v.  Loomis,  191 — 554. 
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Mutual   ConstrnctioiL     Principle   reaffirmed   that   the   construction 

5  mutually  placed  upon  a  doubtful  contract  by  the  parties  thereto 
is  all-persuasive  with  the  court.  So  held  where  the  parties  to 
a  lease  had,  by  their  conduct,  mutually  construed  a  lease  as 
requiring  the  tenant  to  construct  a  levee  at  the  expense  of  the 
landlord.    Edwards  v.  Wagner,  191 — 822. 

Sweeping  Exemption  from  Liability.    One  who  contracts  for  sweep- 

6  ing  exemptions  from  liability  does  not  necessarily  escape  lia- 
bility for  wrongful  or  negligent  acts  which  the  parties  mani- 
festly did  not  have  in  mind  when  the  contract  was  executed. 
Ruff  Drug  Co.  V.  Western  Iowa  Co.,  191—1035. 

Mutual  Construction.    On  the  issue  whether  an  agent  had  authority 

7  to  execute,  in  the  name  of  his  principal,  a  contract  of  sale  of 
his  principal's  land,  the  fact  is  very  persuasive  that  the  agent, 
before  assuming  to  execute  the  contract  in  the  name  of  the 
principal,  repeatedly  attempted,  without  success,  to  induce  the 
principal  himself  to  sign  the  contract.  Dalton  v.  Treinen, 
191—1185. 

Consideration. 

Past  Consideration.    A  transaction  which  has  apparently  been  fully 

8  closed  may  furnish  ample  consideration  for  a  related  instru- 
ment, executed  many  years  laterj  when  the  recitals  of  the 
written  instruments  constituting  the  former  transaction,  aided 
by  the  illuminating  and  attending  side  lights,  fairly  justify 
the  conclusion  that  such  former  transaction  was  not,  in  fact, 
closed,  in  the  sense  that  the  consideration  therefor  had  been 
fully  performed.    Manchester  v.  Loomis,  191 — 554. 

Presumption  From  Writings  and  Bedtals.    An  instrument  which  (1) 

9  purports  to  be  a  contract,  (2)  is  in  writing,  and  (3)  recites  a 
definite  and  valuable  consideration,  furnishes,  in  and  of  itself, 
substantive  evidence  that  such  instrument  was,  in  fact,  entered 
into  on  sufficient  consideration;  and  the  sole  survivor  who  pred- 
icates rights  thereon  may  stand  on  such  showing,  and  demand 
that  his  opponent  (1)  negative  the  passing  of  any  consideration 
at  the  time  the  instrument  was  executed,  and  (2),  with  due 
reference  to  the  contract  recitals,  negative  every  reasonable 
hypothesis  out  of  which  a  consideration  for  the  contract  might 
fairly  be  deemed  probable. 

Contract  by  a  mother  that  her  property  should  pass,  on  her 
death,  to  her  son  and  daughter-in-law  reviewed,  and.  held  to 
quite  clearly  point  to  a  remote  conveyance  by  the  son  and  wife 
to  the  mother  of  the  son's  interest  in  his  father's  estate,  as  a 
consideration  for  the  mother's  contract.  Manchester V.  Loomis, 
191—554. 
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Ferforniance.    Articles  of  copartnership  between  a  mother  and  son 

10    reviewed,  and  held,  in  view  of  the  circumstances  surrounding 

the  parties,  not  to  constitute  a  performance  by  the  mother  of 

the  consideration  imposed  on  her  by  a  deed  of  conveyance  by 

the  son  to  the  mother.    Manchester  v.  Loomis,  191 — 554. 

C0BP0EATI0N8.     See  Venue,  1. 

Liability   for   Blander  by  Agent.     An    insurance   company   which 

1  admit8  its  liability  for  loss  to  property  covered  by  insurance, 
and  authorizes  its  agent  to  adjust  and  agr^e  on  the  amount  of 
the  lo8»,  is  not  liable  for  the  slanderous  words  of  the  agent  in 
accusing  the  insured,  during  the  adjustment  of  the  loss,  of 
having  set  fire  to  the  property.    Vowles  v.  Yakish,  191 — 368. 

Ratification  of  Agent's  Unauthorized  Act.    An  insurance  company 

2  which  admits  its  liability  for  loss  to  property  covered  by  insur- 
ance does  not,  by  accepting  and  paying  its  agent's  adjustment 
of  the  loss,  thereby  ratify  the  act  of  the  agent  in  going  outside 
his  agency  during  the  adjustment,  and  slanderously  accusing  the 
insured  of  having  set  fire  to  the  property.  Vowles  v.  Yakish, 
191—368. 

COSTS. 

Unsnccessful  Plaintiff  in  Ouardianahip.    An  unsuccessful  4>laintiff  in 

1  proceedings  for  guardianship,  even  though  he  acted  in  good 
faith,  may  not  have  his  attorney  fees  and  costs  taxed  to  the 
successful  defendant.    Miller  v.  Paulson,  191 — 71. 

Security  for  Payment — ^Erroneous  Refusal.     The  erroneous  refusal 

2  to  order  a  bond  for  costs  becomes  quite  harmless  when  plaintiff 
is  wholly  successful  in  his  action.    Powell  v.  Overton,  191 — 574. 

Extent  of  Bight — Offer  to  Oonfess  Judgment.    An  offer  by  a  con- 

3  demnor  in  eminent  domain  proceedings  to  confess  judgment  for 
damages  and  costs  in  a  named  sum,  casts  subsequently  accruing 
costs  upon  the  rejecting  claimant,  in  case  his  recovery  does  not 
exceed  the  offer.    Draker  v.  Iowa  Elec.  Co.,  191 — 1376. 

COVENANTS.     See  Release,  2. 

Instant  Breach — Pleading.     Plaintiff  in   an  action  for   breach   of 
grantor's  covenant  of  seizin  need  not  allege  that  he  has  been 
ousted  or  evicted,  when  the  grantor  had  no  seizin  or  title  when 
•   he  executed  his  deed,    Fisher  v.  Paup,  191 — 296. 

OBIMINAL  LAW.     See  Homicide  ;  Jury. 
Nature  and  Elements  of  Crime  and  Defenses  in  General. 

Estoppel  to  Deny  Guilty  Intents    An  accused  who  is  on  trial  for  an 
1     offense  involving  a  specific  guilty  intent,  and  who  succeeds  in 
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excluding  all  the  State's  evidence  tending  to  show  such  guilty 
intent,  by  an  admission  of  record  that  ''whatever  act  he  did 
do  he  did  designedly,  and  not  accidentally,"  will  not,  after 
conviction,  be  heard  to  say  that  the  record  is  barren  of  evidence 
tending  to  show  such  guilty  intent.  State  v.  Kappen,  191 — 19. 
Lack  of  Motive.    Motive  is  not  an  indispensable  element  of  crime. 

2  State  V.  Quan  Sue,  191—144. 

Former  Jeopardy. 

Discharge  of  Jury  for  Sickness.    The  jury  may  be  discharged  dur- 

3  ing  the  course  of  the  trial  when  its  number  has  been  reduced  by 
sickness,  and  the  court  may  forthwith  impanel  a  new  jury  and 
proceed  with  the  trial  anew.  Such  mistrial  docs  not  place  the 
accused  in  legal  jeopardy.  (Sec.  5388,  Code,  1897.)  State  v. 
Kappen,  191 — 19. 

Acquittal  of  Burglary  no  Bar  to  Ckarge  of  Receiving  Stolen  Prop- 

4  erty.  An  acquittal  of  a  charge  of  breaking  and  entering  a 
building  is  no  bar  to  a  prosecution  for  feloniously  receiving 
property  stolen  from  said  building  by  means  of  breaking  and 
entering.    State  v.  Broderick,  191 — 717. 

Evidence. 

Oonfessions — ^Threats  and  Fear.     Statements  to  an  accused  by  a 

5  police  officer  to  the  effect  that  he  was  going  to  the  bottom  of 
the  facts  surrounding  a  homicide,  even  if  he  had  to  call  every 
member  of  the  family,  and  that  the  accused  was  not  telling  the 
truth  to  the  officer,  and  other  facts,  reviewed,  and  held  to  pre- 
sent a  jury  question  on  the  issue  whether  a  confession  was 
voluntary.    State  v.  Townsend,  191 — 362. 

Fabrication.    Hecord  of  an  attempt  by  an  accused  to  fabricate  evi- 

6  dence  in  his  behalf  reviewed,  and  held,  with  other  and  attend- 
ing circumstances,  to  fully  justify  the  verdict  of  guilty.  State 
V.  Townsend,  191 — 362. 

Corroboration  of  Accomplices.     Principle  reaffirmed  that  the   cor- 

7  roboration  of  an  accomplice  may  be  by  circumstantial  evidence, 
and  need  not  reach  every  disputed  fact.  Corroborative  evi- 
dence reviewed,  and  held  to  go  much  further  than  simply  to 
show  'Hhe  commission  of  the  offense  or  the  circumstances 
thereof."     State  v.  Patten,  191—639. 

Continuance. 

Absence  of  Gounsel.     Denial  of  a  continuance  on  the  ground  of 

8  absence  of  counsel  will  not  constitute  reversible  error  when  the 
absent  counsel  appears  during  the  trial  and  the  defendant  is 
otherwise  defended  by  able  counsel  who  ia  familiar  with  the 
case.    State  v.  Davis,  191—720. 
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Trial — Evidence. 

Beceptlon  of   Evidence — ^Admission   Controlling   State's   Evidence. 

9  The  State,  in  its  criminal  prosecutions,  should  not  be  compelled, 
except  under  the  sound  discretion  of  the  court,  to  accept  the 
hypothetical  admission  of  the  defendant  in  lieu  of  evidence 
otherwise  admissible,  anything  in  State  v.  Strum,  184  Iowa  165, 
and  State  v.  Vance,  119  Iowa  685,  ta  the  contrary  notwithstand- 
ing. State  V.  Kappen,  191 — 19. 
Other  Offenses  Showing  Motive.    On  the  trial  of  an  indictment  for 

10  homicide,  it  is  not  error  to  receive  in  evidence,  strictly  on  the 
question  of  motive,  articles  which  represent  the  fruits  of  a  re- 
cently committed  offense  with  which  the  accused  is  shown  to 
have  had  connection.    State  v.  Browman,  191 — 608. 

Trial — ^Arguments  and  Conduct  of  Counsel. 

Persisting  in  Misconduct.     Record  relative  to  persistence  on  .the 

11  part  of  counsel  for  the  State  in  attempting  to  draw  improper 
testimony  from  a  witness  reviewed,  and  held  not  to  constitute 
reversible  error.     State  v.  Townsend,  191 — 362. 

Misconduct  in  Argument.     Argument  for  the  State  in  a  homicide 

12  case  reviewed,  and  held  not  to  present  reversible  error,  espe- 
cially in  view  of  the  finding  of  the  court.  State  v.  Browman, 
191—608. 

TRLA.L — ^Necessity,  Requisites,  and  Sufficiency  of  Instruc- 
tions. 

Repetition  in  re  Reasonable  Doubt.    The  necessity  for  the  State  to 

13  prove  all  material  allegations  beyond  a  reasonable  doubt  need 
not  bo  repeated  throughout  the  instructions.  State  v.  Howard, 
191—728. 

Instructions  in  re  Aiding  and  Abetting.    Instructions  reviewed,  and 

14  held  all-sufficient  in  stating  the  circumstances  under  which 
defendant  would,  and  those  under  which  he  would  not,  be  an 
accessory  before  the  fact.     State  v.  Davis,  191 — 720. 

Instructions  in  re  Failure  to  Testify.    It  is  not  error  for  the  court, 

15  on  its  own  motion,  to  instruct  the  jury  as  to  the  effect  of 
defendant's  failure  to  testify.    State  v.  Bower,  191 — 713. 

New  Trial. 

Denial  of  Fair  Trial.    The  fact  that,  during  the  trial  of  an  indict- 

16  ment  for  homicide,  a  stranger  to  the  trial,  armed  with  a 
revolver,  was  found  in  the  eourt  room  and  was  quietly  dis- 
armed, affords  no  grounds  for  new  trial.  State  v.  Browman, 
191—608. 
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New  Trial — ^Nefwly  DiscoTered  ETldence.     The   granting   of    new 
17     trials  in  criminal  causes  for  newly  discovered  evidence  is  dis- 
cretionary with  the  court.     State  v.  Howard,  191 — 728. 

CUSTOMS  AND  USAGES. 

0x088  Profit8.  In  an  action  by  a  servant,  to  recover  his  compensa- 
tion in  the  form  of  a  certain  percentage  of  the  net  profits,  as 
per  contract,  evidence  is  admissible  as  to  the  custom  which 
had  prevailed  in  that  particular  store  in  former  years  in  com- 
puting such  profits.    Reilly  v.  Taft  Co.,  191 — 448. 

DAMAGES.    See  Animals  ;  Eminent  Domain  ;  Execution,  1 ; 
Fraud,  8 ;  Judgment,  7,  8. 

Measure — ^Wrongful  Assumption  of  Agency.     Damages  recoverable 

1  from  one  who  assumes  to  enter  into  a  contract  in  the  name 
of  another  for  the  sale  of  land,  with  knowledge  that  he  pos- 
sesses no  authority  so  to  act,  do  not  embrace  ''the  difference 
between  the  contract  price  and  the  market  value  of  the  land," 
but  are  limited  to  the  value  of  the  consideration  parted  with  by 
the  injured  party.  It  necessarily  follows  that  the  measure  of 
damages  could  not  be  greater  than  this,  in  case  the  unauthor- 
ized party  entered  into  the  contract  without  fraud  on  his  part. 
Emmert  v.  Jelsma  &  Holdebrand,  191^-424. 

Certainty — Opinion  Evidence  in  re  Damage  to   Crops.     Principle 

2  recognized  that  the  amount  of  damages  to  crops  by  overflow 
after  they  are  planted  and  before  maturity  must  largely  rest  in 
the  opinion  of  those  familiar  with  conditions.  Pleak  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  191—1018. 

Avoidable  Damages — ^Burden  of  Proof.    A  defendant  who  seeks  to 

3  show  that  a  reasonable  outlay  by  plaintiff  would  have  avoided 
damages  must  necessarily  show  that  the  effort  and  outlay  would 
have  been  effective.  Pleak  v.  Chicago,  R.  L  &  P.  R.  Co., 
191—1018. 

Injured  Condition  as  Bearing  on  Life  Expectancy.     Error  results 

4  from  excluding  from  the  jury  the  ** injured  condition"  of  a 
party,  as  bearing  on  life  expectancy.  Borough  v.  Minneapolis 
&  St.  L.  R.  Co.,  191—1216. 

Permanence   of   Injuries — Insufficient   Proof.     Permanency    of    in- 

5  juries  must  be  established  to  a  reasonable  certainty.  Evidence 
reviewed,  and  held  not  to  meet  the  rule.  Young  v.  Mandis, 
191—1328. 

Loss  of  Promotion.     Loss  of  seniority  in  service,  and  consequent 

6  loss  of  right  of  promotion,  resulting  from  a  personal  injury, 
may  be  shown  on  the  issue  of  damages.  Bradley  v.  Interurban 
R.  Co.,  191—1351. 
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DEEDS.     See  Covenants  ;  Mortgages^  1 ;  Quieting  Title. 

EYldence — ^Impeachment  of  Deed*    A  grantor  may  not  impeach  his 

1  deed  by  subsequent  declarations,  even  though  the  deed  was 
without  consideration.     Shepherd  v.  Delaney,  191 — 138. 

Filling  Blanks  and  Effectiveness  of  Covenants.     The  legal  holder 

2  of  a  deed  executed  by  a  remote  grantor  and  blank  as  to  gran- 
tee has  implied  authority  to  insert  his  own  name  as  grantee, 
and  thereupon  the  conveyance  and  the  covenants  thereof  speak, 
as  to  said  grantee,  as  of  the  date  of  the  execution  by  the 
grantor.    Fisher  v.  Paup,  191 — 296. 

Cancellation  Because  of  Dnress — ^Evidence.    In  an  action  by  a  wife 

3  for  the  cancellation  of  her  deed  on  the  ground  of  coercion  by 
her  husband,  evidence  of  the  husband 'd  prior  brutal  treatment 
of  his  wife  may  be  material.    Hayden  v.  Latch,  191 — 469. 

Cancellation — ^Mental  Incompetency  and  Duress — ^Innocent  Qrantee. 

4  When  it  is  made  to  appear  that  a  deed  was  executed  because 
of  the  mental  incompetency  of  the  grantor,  and  of  duress  in- 
flicted upon  him,  it  is  incumbent  on  the  grantee,  in  order  to 
avoid  a  cancellation,  to  show  that  he  had  no  knowledge  of  such 
incompetency  and  duress.    Hayden  v.  Latch,  191 — 469. 

Recitals  of  Consideration.    The  recitals  of  a  consideration  in  a  con- 

5  veyance,  with  showing,  however,  that  no  consideration  passed 
to  the  grantor  at  the  time  the  conveyance  was  executed,  when 
read  in  the  light  of  the  circumstances  attending  the  convey- 
ance, may  quite  clearly  demonstrate  that  the  conveyance  was 
not  intended  as  a  gift.    Manchester  v.  Loomis,  191 — 554. 

Frand  Unquestioned  by  Grantor.     A  conveyance  which  is  unques- 

6  tioned  by  a  mentally  competent  grantor  may  not,  during  the 
lifetime  of  the  grantor,  be  questioned  by  a  prospective  heir  of 
the  grantor.    Huffman  v.  Beamer,  191 — 893. 

Validity — ^Mental  Incompetency.     Evidence  relative  to  the  mental 

7  competency  of  an  aged  and  infirm  grantor  reviewed,  and  held 
not  to  present  such  clear  and  satisfactory  showing  of  incom- 
petency as  would  justify  the  setting  aside  of  the  deed.  Over- 
myer  v.  Overmyer,  191 — 1011. 

Burden  of  Proof  to  Overcome.    The  recitals  of  a  deed  and  of  the 

8  acknowledgment  thereto  that  it  was  executed  and  acknowledged 
by  a  named  person  casts  upon  said  recited  grantor  the  burden 
of  proof  to  show  the  contrary,  even  though  the  signature  to 
the  deed  is  not  spelled  exactly  as  it  appears  in  the  body  of  the 
instrument  and  acknowledgment.  Vanderveer  v.  Warner,  191 — 
1106. 

Execution  Without  Delivery.     The  retention  by  grantor,  up  to  the 

9  time  of  his  death,  of  a  full  warranty  deed,  executed  with  the 
undoubted  intent  on  his  part  to  ultimately  deliver  the  d«ed  to 
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grantee,  and  with  the  equally  undoubted  intent  of  grantor  to 
have  control  of  and  enjoy  the  property  during  his  lifetime,  and 
to  cast  the  entire  ownership  of  the  property  upon  grantee  upon 
the  death  of  grantor,  necessarily  deprives  the  instrument  of  all 
legal  effect.  Dolph  v.  Wortman,  191 — 1364. 
Conditional  Delivery.  Principle  reaffirmed  that  no  legal  delivery 
10  of  a  deed  is  effected  by  passing  the  deed  to  the  grantee  on  a 
condition  which  never  happens,     Dolph  v.  Wortman,  191 — 1364. 

DESCENT  AND  DISTSIBUTION. 

Election  Between  Will  and  Dower — Evidence.     An  election  by   a 

1  widow  to  accept  the  provisions  of  a  will  in  lieu  of  distributive 
share  is  not  shown  by  testimony  that  the  widow,  when  in- 
formed of  the  provisions  of  the  will  in  her  favor,  indicated^ 
somewhat  inferentially,  her  satisfaction  therewith.  So  held  as 
to  an  aged  widow  who  was  unfamiliar  with  business  matters, 
and  who  survived  her  husband  some  four  weeks.  In  re  Estate 
of  Heuberger,  191 — 59. 

Undivided  Distribntive  Share — ^Liability  of  Cotenant  for  Bent.    An 

2  heir  who,  with  the  surviving  spouse,  is  rightfully  in  possession 
of  property  in  which  the  spouse  has  an  undivided,  distributive 
share,  is  not  liable  to  the  spouse  for  rent,  until  such  share  is 
set  off,    Stevens  v.  Pels,  191 — 176. 

Distributive  Share — ^When  Defeated  by  Conversion.     An  heir  may 

3  not  defeat  the  widow's  application  to  have  her  distributive 
share  set  aside,  by  showing  that  the  widow  has  converted  to 
her  own  use  moneys  and  credits  of  the  estate  in  excess  of  the 
value  of  her  said  share,  unless  he  shows  that  he  had  an  interest 
in  such  moneys  and  credits.    Stevens  v.  Pels,  191 — 176. 

Distributive   Share — Collection   of   Bents — ^Accounting.     A    widow 

4  who  for  many  years  collects  the  rents  for  the  devised  property, 
manifestly  with  the  understanding  on  the  part  of  herself  and 
all  the  heirs  that  she  was  a  life  tenant  of  such  property,  and 
then  has  her  relation  to  the  property  changed  to  that  of  an 
owner  of  an  undivided  distributive  sTiare,  will  be  held  to  have 
sustained  the  latter  relation  to 'the  property  from  the  death  of 
testator,  and,  in  the  setting  off  of  the  distributive  share,  must 
account  to  the  heirs  for  such  rents.     Stevens  v.  Pels,  191 — 176. 

Distributive  Share — Failure  to  Account.    The  surviving  wife's  claim 

5  to  a  distributive  share  may  *not  be  defeated  by  the  naked  plea 
that  she  has  not  made  an  accounting  as  executrix.  Stevens  v. 
Pels,  191—176. 

Distributive   Share  Including   Buildings.     A   widow's   distributive 

6  share  will  not  necessarily  bo  so  set  off  as  to  include  the  building, 
when  the  record  reveals  the  fact  that  she  had  allowed  her  strict 


Index-Digest.  1421 

Descent  and  Distbibution  Continned    to  Divobob 

statutory  right  to  expire  by  lapse  of  time,  and  was  simply  a 
tenant  in  eommon  with  the  other  heirs,  and  especially  when 
the  widow  dies,  pending  suit,  and  her  heirs  are  substituted  as 
plaintiffs.    Stevens  v.  Pels,  191—176. 

Advancemaats — ^Purchase  by  Pareat  With  Deed  to  Child.    The  act 

7  of  a  father  in  purchasing  land  and  causing  the  deed  thereof 
to  be  made  to  his  daughter  creates  a  rebuttable  presumption 
of  advancement  or  gift — a  presumption  which  can  only  be  over- 
thrown on  the  theory  of  a  resulting  trust  in  the  father,  by 
evidence  which  is  practically  conclusive.  Barth  v.  Severson, 
191—770. 

Estoppel  to   Claim  Inheritance.     An   heir   who   actively   aids   his 

8  ancestor  in  shifting  the  latter 's  title  to  land  from  one  grantee 
to  another,  in  order  purposely  to  defraud  the  ancestor's  cred- 
itors, may  not,  on  the  death  of  the  ancestor,  assert  a  claim  of 
inheritance  in  the  land,  on  the  theory  that  the  last  fraudulent 
grantee  held  the  property  in  trust  for  the  ancestor.  Barth  v. 
Severson,  191—770. 

Nature  of  Bight  to  Succeed  to' Property.     Principle  affirmed  that 

9  the  right  to  succeed  to  the  property  of  a  deceased  is  not  a 
natural  right;  that,  as  a  consequence,  the  legislature  has  plenary 
power  in  the  regulation  of  the  right;  and  that  statutes  which 
work  a- forfeiture  of  the  right  as  ordinarily  given  will  be  treated 
as  in  their  nature  penal,  and  will  be  strictly  construed.  In  re 
Estate  of  Emerson,  191 — ^900. 

DISmSSAL  AND  NONSUIT. 

Dismissal  in  Replevin.     Whether  plaintiff  in  replevin  who  has  ob- 

1  taincd  the  property  on  the  writ  and  sold  the  property  may 
dismiss,  quaere.    Sonka  v.  Yonkcrs,  191 — 599. 

Denial  of  Bight — ^Indefinite  Becord.     lie   who  complains  that   he 

2  was  denied  the  right  to  dismiss  must  present  a  record  from 
which  it  can  be  definitely  determined  at  what  particular  stage 
of  the  proceedings  he  sought  to  exercise  the  right.  Sonka  v. 
Yonkers,  191—599. 

DIVORCE.   See  Husband  and  Wife,  1;  Insurance,  9;  Judg- 
ment, 11. 

Grounds. 

Habitnal   Dnmkenness — ^Adnltery — ^Evidence.     Evidence   held   suf- 
1     ficient  to   establish  plaintiff's  charge  of  habitual  drunkenness 
and  i7i8ufflcient  to  establish  defendant's  recriminatory  charge  of 
adultery.    Matheny  v.  Matheny,  191 — 337. 
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Defenses. 

Habitual  Drunkenness — ^Beformatlon  as  Defense.     Whether,   in   an 

2  action  for  divorce  on  the  ground  of  habitual  drunkenness,  full 
reformation  is  a  defense,  quaere;  but  evidence  reviewed,  and 
held  insufficient  to  show  such  reformation.  O'Connor  v.  O'Con- 
nor, 191—339. 

Evidence. 

Corroboration  of  Harsh  Conduct.    Evidence  of  cruelty  in  the  form 

3  of  harsh  and  persistent  unkind  conduct  and  willful  disregard 
of  the  feelings  of  the  wife  may  be  sufficiently  corroborated  by 
evidence  tending,  to  show  a  hostile  and  malicious  spirit  on  the 
part  of  the  husband  against  the  wife.  Anderson  v.  Anderson, 
191—497. 

Cruelty — Coarse  and  Vulgar  Conduct.    Evidence  of  coarse  and  vul- 

4  gar  conduct  towards  a  wife  reviewed,  and  held  to  establish  her 
right  to  a  decree,  notwithstanding  a  holding  of  the  trial  court 
to  the  contrary.    Dabelstein  v.  Babelstein,  191 — 808. 

Alimony.  '^ 

Failure  to  Appeal  as  Bearing  on  Alimony.    Though  defendant  does 

5  not  appeal  from  a  decree  of  divorce  based  on  a  finding  of 
cruelty,  yet,  on  plaintiff's  appeal  from  the  alimony  provisions, 
ho  may  insist  that  his  acts  of  cruelty  do  not  justify  any  larger 
allowance.    Mitvalsky  v.  Mitvalsky,  191 — 8. 

Alimony  in  Proportion  to  Wealtb.    Evidence  reviewed,  and  held  that 

6  an  allowance  of  some  $6,600  as  alimony  and  incidental  charges 
was  in  keeping  with  the  property  of  a  defendant  whoso  wealth 
totaled  $23,000.    Mitvalsky  v.  Mitvalsky,  191—8. 

Financial  Contribution  by  Wife  to  Husband.    The  amount  which  a 

7  wife  has  definitely  contributed  to  the  wealth  of  her  husband 
should  be  given  consideration  in  fixing  the  amount  of  alimony 
to  the  wife.  Held,  in  the  case  at  bar,  that  the  amount  so  con- 
tributed should  be  added  to  the  allowance  made  by  the  trial 
court.    Mitvalsky  v.  Mitvalsky,  191 — 8. 

Absence  of  Children — ^Life  Expectancy.    The 'fact  that  there  are  no 

8  children,  and  that  plaintiff's  life  expectancy  is  greater  than 
defendant's,  is  an  element  or  circumstance  which  may  be  given 
some  consideration  in  fixing  alimony  for  plaintiff,  the  innocent 
party.    Brett  v.  Brett,  191—262. 

Alimony — $100,000.     Evidence  reviewed,  and  an  award  of  alimony 

9  in  the  sum  of  $100,000  approved.    Brett  v.  Brett,  191—262. 
Decree  Without  Alimony  Bars  Future  Alimony.    A  decree  of  abso- 
10    lute  divorce,  without  alimony,  whether  the  decree  be  domestic 

or  foreign,  bars  future  action  for  alimony.     McCoy  v.  McCoy, 
191—973. 
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Custody  and  Support  op  Children. 

Insufficient  Allowance  for  Obild.    Evidence  reviewed,  and  held  that 

11  $15  per  month  for  each  of  two  children,  5  and  9  years  of  age, 
is  inadequate,  in  view  of  the  situation  of  the  parents.  Mit- 
valsky  v.  Mitvalsky,  191 — 8. 

Modification  of  Consent-Allowance  for  Oliild.    An  allowance  for  a 

12  minor  child  may  be  modified,  even  though  the  parties  had  con- 
sented to  such  allowance  in  the  trial  court.  Mitvalsky  v.  Mit- 
valsky, 191—8. 

Order  for  Stated  Period  of  Costody.    An  order  that  a  child  shall  be 

13  in  the  custody  of  plaintiff  until  it  attains  a  stated  age,  and 
thereafter  in  the  custody  of  defendant,  is  not  a  finality.  All 
future  custody  of  the  minor  will  be  controlled  by  the  court. 
Mitvalsky  v.  Mitvalsky,  191 — 8. 

Operation  and  Effect  of  Divorce,  and  Rights  of  Divorced. 
Persons. 

Bad  Faith  of  Innocent  Party  in  Making  Default.     The  fact  that 

14  one  party  to  a  marriage  relation  permits  the  other  party  thereto 
to  secure  a  divorce  by  default,  at  a  time  when  the  former  party 
had  a  cause  for  divorce  against  the  one  securing  the  divorce, 
does  not  show  such  bad  faith  as  will  deprive  the  one  making 
default  from  acting  thereon  and  contracting  a  legal  marriage. 
So  held  where  the  parties,  at  the  time  of  the  action,  were  resi- 
dents of  different  states.    Brett  v.  Brett,  191 — ^262. 

DRAINS.      See  CoNSTiTUTiONAii  Law,  1 ;  Contracts,  5 ;  Bail- 
roads,  1. 

Assessment — ^Appeal — ^Waiyer  of  Grounds.  A  landowner  who  appeals 

1  from  a  drainage  assessment  on  the  ground  of  inequitableness, 
but  tries  the  appeal  on  the  theory  that  the  outlet  of  the  ditch 
is  inadequate,  with  asserted  willingness  to  pay  his  assessment 
if  the  outlet  be  made  adequate,  may  not  complain  that  the  court 
took  him  at  his  word,  and  confirmed  the  assessment  on  condi- 
tion, assented  to  by  the  ditch  authorities,  that  the  outlet  be 
made  adequate.    Boseborough  v.  Board  of  Supervisors,  191 — 844. 

Mandatory  Duty  to  Recognize  Official  Estimates.    The  issuance  and 

2  delivery  to  the  contractor  by  a  drainage  engineer  of  a  statutory 
monthly  estimate  of  the  work  done  (no  fraud  appearing) 
impose  a  mandatory  duty  on  the  county  auditor  to  issue  to  the 
contractor  warrants  or  improvement  certificates  to  the  amount 
of  80  per  cent  of  the  estimate,  irrespective  of  the  fact  that  the 
board  of  supervisors  may  claim  that  the  work  is  not  being  done 
according  to  contract.  Farmers  L.  &  T.  Co.  v.  Wright  County, 
191—826. 
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Acceptance  by  Decree  in  Equity.    Equity  will  not,  in  the  absence 

3  of  fraud,  decree  that  the  engineer  on  a  drainage  improvement 
shall  certify  to  the  completion  of  the  work  and  that  the  board 
of  supervisors  shall  accept  the  work.  Necessarily  this  is  true 
when  it  appears  that  the  work  has  not  been  substantially  com- 
pleted.   Farmers  L.  &  T.  Co.  v.  Wright  County,  191—825. 

Quantum  Meruit  for  Balance  Due.    Principle  recognized  that  quan- 

4  turn  mervit  will  lie  in  favor  of  a  contractor  to  recover  the 
final  amount  due  and  not  embraced  within  the  engineer's  esti- 
mates.   Farmers  L.  &  T.  Co.  v.  Wright  County,  191 — 825. 

Conditional  Acceptance  of  Bid.    An  acceptance  of  a  bid  on  condition 

5  that  the  bidder  do  something  not  required  by  the  statutory 
publication  for  bids,  or  something  which  the  bidder  has  not 
agreed  to  do,  is  no  acceptance.  Jameson  v.  Joint  Dr.  Dist., 
191—920. 

Scope  of  Subdistrict.     A  subdrainage  district,  established  on  the 

6  petition  of  a  landowner  whose  lands  are  separated  from  the 
main  ditch  by  the  lands  of  another,  with  whom  petitioner  is 
unable  to  agree,  may  embrace  benefited  lands,  even  though  they 
do  not  lie  between  the  main  ditch  and  the  lands  belonging  to 
petitioner.  (Sec.  1989-a23,  Code  Supp.,  1913.)  Plummer  v. 
Board  of  Supervisors,  191—1022. 

Subdistrict  BecanBe  of  Inability  to  Agree  with  Landowner.    A  land- 

7  owner  who  files  with  the  board  of  supervisors  objections  to  the 
establishment^  under  Sec.  1989-a23,  Code  Supp.,  1913,  of  a 
drainage  subdistrict,  will  not  be  heard  to  say  that  petitioners 
made  no  showing  of  their  inability  to  agree  with  said  objector 
as  to  the  terms  and  conditions  on  which  petitioners  might  enter 
upon  objector's  lands.  Plummer  v.  Board  of  Supervisors, 
191—1022. 

Presumption  of  Benefits.    The  inclusion  by  the  board  of  supervisors 

8  of  lands  within  a  drainage  district  is  the  exercise  of  a  le^s- 
lative  power,  and  creates  a  conclusive  presumption  that  said 
lands  will  be  benefited  in  some  degree.  Plummer  v.  Board  of 
Supervisors,  191 — 1022. 

ELEOTBICITY. 

Electric  Transmission  Iiines — ^Damages  to  OropB«  The  provisions  of 
Sec.  2120-t,  Code  Supp.,  1913,  require  the  condemnor  of  land  for 
the  construction  and  maintenance  of  electric  transmission  lines 
to  pay  to  the  fee  owner  damages  resulting  to  crops  both  on  and 
outside  the  strip  of  land  condemned.  Draker  v.  Iowa  Elec  Co., 
191—1376. 

EMBEZZLEMENT.     See  Principal  and  Aqent,  5. 
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laUINENT   DOMAIN.     See  Highways,  2 ;  Trial,  3. 

Oomp«iisation — ^In   re   Electric   TransmlsBion   laixies.     A    franchise 

1  granted  by  the  railroad  commissioners,  under  Sec.  212 0-n,  Code 
Supp.,  1913,  to  construct  and  maintain  an  electric  transmission 
line,  arms  the  franchise  holder  with  power  to  condemn  and  to 
take  possession  of  land  only  to  such  extent  as  will  enable  such 
holder  to  construct,  reconstruct,  and  maintain  said  line.  All 
other  dominion,  including  the  right  of  cultivation,  remains  in 
the  fee  owner.  It  follows  that  compensation  for  the  condemna- 
tion must  not  be  made  on  the  theory  that  the  condemnor 
acquires  a  right  equal  to  the  right  acquired  by  a  condemnor 
for  railway  purposes.    Draker  v.  Iowa  Elec.  Co.,  191 — 1376. 

Compensation — ^Excluding    Future-Accruing    Damages.      Excluding 

2  future-accruing  damages  to  crops  as  an  element  of  compensa- 
tion in  the  condemnation  of  land  for  the  construction  and 
maintenance  of  electric  transmission  lines,  and  requiring  the  con- 
demnor to  pay  such  damages  annually  to  the  fee  owner,  and 
after  they  accrue,  do  not  constitute  a  denial  of  the  fee  owner's 
right  to  have  compensation  first  paid  or  secured.  Draker  v. 
Iowa  Elec.  Co.,  191—1376. 

Nature  and  Extent  of  Power — ^Partial  or  Iilmlted  Condemnation. 

3  The  legislature  may  constitutionally  authorize  a  limited  con- 
demnation, and  provide  for  compensation  accordingly.  Draker 
V.  Iowa  Elec.  Co.,  191—1376. 

ESTOPPEL. 

Elements — ^Nonchange  of  Position.     The   acceptance  by  a  paving 

1  contractor  from  a  city  of  paving  certificates  in  an  amount  insuf- 
ficient to  meet  the  terms  of  his  contract  will  work  no  estoppel 
to  proceed  directly  against  the  city  for  reimbursement  for  the 
deficiency,  when  it  appears  that  the  city  has  in  no  manner 
changed  its  position  by  reason  of  such  acceptance.  Barber  A. 
P.  Co.  V.  City  of  Des  Moines,  191—762. 

Negligent  Delay  in  Asserting  Sight.     Delay  in  asserting  a  right 

2  becomes  quite  immaterial  when  no  one  has  been  in  the  least 
injured  thereby.    Clarinda  Nat.  Bank  v.  Kirby,  191 — 786. 

EVIDENCE.     See  Insurance,  7;  Intoxicating  Liquors,  1; 
Principal  and  Agent,  4. 

Presumptions. 

Force  and  Effect  of  Presumption.    It  is  not  error,  in  a  civil  case, 

1     for  the  court  to  refuse  to  instruct  that,  on  an  issue  involving 

the  commission  of  crime,  "a  natural  presumption  of  innocence 

exists,"  and  that  such  presumption  "has  the  force  of  affirmative 

evidence. '  *    Ohlson  v.  Sac  County  F.  M.  F.  Ins.  Assn.,  191 — 479. 

Vol.  191  Ia.— 90 
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Burden  of  Proof. 

Oratoltoixs  Services.    Tn  an  action  against  an  estate  to  recover  for 

2  services  rendered,  the  burden  rests  on  contestant  to  provo  that 
the  services  were  gratuitous.  In  re  Estate  of  Frederickson, 
191—315. 

Kelevancy,  Materiality,  and  Competency. 

Oustomary  Charges  as  Evidence  of  Value.     Evidence  of  the  cus- 

3  tomary  charges  of  brokers  for  services  in  the  locality  in  ques- 
tion is  competent  on  the  issue  of  quaiitum  meruit.  -Hopkins  v. 
Convy,  191 — 402. 

Claim  as  Aftertbonglit.     Evidence  tending  to  show  that  a  party's 

4  claim  was  an  afterthought  is  relevant  and  material.  Hopkins 
V.  Convy,  .191 — 402.  ^ 

Knowledge  or  Consent  of  Third  Party.     Testimony  as  to  what  a 

5  third  party  Icnew  or  had  consented  to  is  incompetent.  Farmers 
Nat.  Bank  v.  Stanton,  191 — 433. 

Demonstrative. 

Connection  With  Controversy.    Record  under  an  indictment  for  mur- 

6  der  reviewed,  and  held  sufficient  to  justify  the  admission  in 
evidence  of  a  revolver,  even  though  the  same  was  not  found 
on  the  person  of  the  defendant,  or  in  his  house,  nor  was  it 
positively  seen  in  his  possession.     State  v.  Browman,  191 — 60S. 

Declarations. 

Declarations  Against  Interest.    The  written  declaration  of  the  holder 

7  of  the  legal  title  to  real  estate,  to  the  effect  that  a  named  party 
was  in  possession  under  an  agreement  under  which  he  should 
take  absolute  title  lipon  the  death  of  the  declarant,  is  compe- 
tent evidence  to  prove  such  agreement.  Shepherd  v.  Dolaney, 
191—138. 

Parol  as  Affecting  Writings. 

Best  Evidence  Bule.    Principle  reaffirmed  that,  when  a  contract  is 

8  completely  and  plainly  reduced  to  writing,  all  prior  oral  agree- 
ments covering  the  reciprocal  obligations  of  the  parties  are 
inadmissible.     Edwards  v.  Wagner,  191 — 822. 

Oral  Beservation  of  Bent.    Evidence  of  an  oral  agreement  between 

9  an  owner  of  land  and  his  sale  agents,  contemporaneous  with  a 
written  contract  of  agcitcy  for  the  sale  of  the  land,  to  the  effect 
that  the  owner,  in  case  of  a  sale,  should  have  the  future-accruing 
rent  under  an  existing  lease,  is  competent,  the  written  contract 
being  silent  as  to  such  reservation.  Dal  ton  v.  Treinen,  191 — 
1185. 


\ 
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Opinion  Evidence. 

"Probability"   and  "Possibility."     Questions  to  an  expert  as  to 

10  the  effect  of  named  injuries  should  call  for  *  *  prohahiUtiea/ *  and 
not  "possihilities;*'  but  embracing  both  elements  in  the  ques- 
tion does  not  result  in  reversible  error,  when  the  expert,  in  his 
answers,  substantially  confines  himself  to  "probabilities." 
Kime  v.  Owens,  191—323. 

Examination  of  Experts — ^Rigbt  to  Frame  Hypothetical  Question 

11  Without  Interruption.  Counsel,  in  stating  a  hypothetical  ques- 
tion bearing  on  the  mental  competency  of  a  testator,  has  a 
right  to  frame  it  without  confusing  interruption,  in  accordance 
with  his  own  view  of  the  law  and  facts.  Morrison  v.  McLaugh- 
lin, 191—474. 

Best  Evidence  Rule— X-Say  Photograph.    An  expert  may  testify  to 

12  what  appears  in  an  X-ray  photograph  only  tis  to  those  matters 
whwh  the  jurors  themselves,  as  laymen,  would  not  understand. 
As  an  illustration,  the  expert  may  testify  that  bones  make 
a  heavier  shade  in  the  photograph  than  muscles.  Daniels  v. 
Iowa  City,  191—811. 

OoUapse  of  Building.     An  expert  in  the  construction  of  buildings 

13  is  competent  to  express  an  opinion  as  to  the  effect  on  a  build- 
ing of  repairs  made  in  a  proven  manner.  Buff  Drug  Co.  v. 
Western  Iowa  Co.,  191—1036. 

Incompetent  Nonexpert  Opinion.    The  opinion  of  a  nonexpert  wit- 

14  ness  that  a  person  is  insane,  based  in  part  on  matters  not 
divulged  to  the  jury,  is  incompetent.  In  re  Estate  of  Arm- 
strong, 191—1210. 

Competency.     A  nonexpert  opinion  that   a  person  is  of  unsound 

15  mind  may  be  received  when  the  detail  of  fact  lends  some  fair 
support  to  the  opinion.    In  re  Estate  of  Armstrong,  191 — 1210. 

Competency — Extent  of  Injuries.     The  opinion  of  medical  experts 

16  who  have  treated  or  examined  an  injured  party  is  admissible 
on  the  issues:  (1)  Whether  the  injuries  are  permanent;  (2) 
whether  the  injured  person  will  ever  regain  the  normal  use 
of  his  limb;  or  (3)  whether  the  injured  person  will  always 
walk  with  a  limp.    Bradley  v.  Interurban  R.  Co.,  191 — 1351. 

Weight  and  Sufficiency. 

circumstantial  Evidence.     An  allegation  of  fact  may  not  be  said 

17  to  be  proven  by  circumstantial  evidence,  unless  the  circum- 
stances relied  on  are  of  such  a  nature  and  are  so  related  that 
such  fact  is  the  only  conclusion  that  can  be  fairly  drawn  from 
such  circumstances.  Applied  on  the  issue  whether  an  insured 
had  willfully  burned  the  insured  property.  Ohlson  v.  Sac  County 
F.  M.  F.  Ins.  Assn.,  191 — 479. 
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EXECUTION. 

Sales — Sale  Under  Reversed  Judgment.     The  measure  of  damages 

1  for  selling  property  on  execution  on  a  judgment  subsequently 
reversed  on  appeal  is  the  reasonable  value  of  the  property  on 
the  date  of  levy,  with  interest  to  date  of  recovery.  Hess  v. 
Cedar  Rapids  St.  Bank,  191—685. 

Property  Subject  to  Execution — ^Improperly  Returned  Funds.    Where 

2  a  judgment  plaintiff  attempted  to  repudiate  the  action  of  his 
authorized  attorney  in  receiving  part  payment  of  the  judgment 
and  in  assigning  the  balance  due  thereon,  by  returning  the 
money  to  the  attorney,  held  that  such  money  was  subject  to 
levy  as  the  property  of  such  plaintiff,  and  was  not  the  property 
of  another  attempted  purchaser  of  the  judgment  who  had  full 
knowledge  of  the  prior  satisfsiction  and  assignment.  Cutting 
V.  MuUaney,  191—800. 

Sale — ^Redemption — ^Necessity  for  Actual  Deposit.    Bedemption  from 

3  mortgage  foreclosure  sale  may  not  be  had,  in  the  absence  of 
an  actual  deposit  of  the  full  amount  of  money  necessary  to 
effect  redemption.    Gates  v.  Ives,  191 — ^851. 

Sale — Redemption — ^Nonowner.      Application    to    redeem    as    owner 

4  necessarily  must  be  denied  when,  on  the  record,  it  appears  that 
the  applicant  holds  a  deed  from  one  who,  when  he  assumed 
to  convey,  had  no  interest  in  the  property.  Gates  v.  Ives, 
191—851. 

Sale — Redemption — ^Necessary  Ai&davit  by  Lien  Holder.     Eedemp- 

5  tion  by  a  lien  holder  may  not  be  effected  without  an  affidavit 
reciting  the  nature  of  his  lien,  amount  due  thereon,  and  the 
amount  he  is  willing  to  credit  thereon,  as  required  by  Sec.  4056, 
Code,  1897.    Gates  v.  Ives,  191—851. 

EXECUTORS  AND  ADMINISTRATORS. '    See  Adverse  Pos- 
session, 2;  Insurance,  10. 

Claims — Family  Services.    In  an  action  against  an  estate  to  recover 

1  for  services,  it  is  not  necessarily  reversible  error,  in  defining 
the  term  ** family,"  to  instruct  that  the  relation  existing  be- 
tween such  persons  must  be  of  a  permanent  and  domestic  char- 
acter.    In  re  Estate  of  Frederickson,  191 — 315. 

Claims — Primary  Liability  of  Husband  for  Care  of  Wife.    A  daugh- 

2  ter  who,  not  being  a  member  of  her  mother's  family,  renders 
services  to  the  mother  during  her  last  years  of  helplessness, 
at  the  implied  request  of  the  stepfather,  may  recover  from  the 
estate  of  the  latter,  even  though  the  daughter  (1)  never  filed 
any  claim  against  the  mother's  estate,  and  (2)  received  a  con- 
veyance  of   the   stepfather's   interest   in   the   mother's    estate 
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under   an  agreement  to  pay   all   "indebtedness"  against   the 
mother's  estate.    Griffiths  v.  Smith,  191 — 862. 
Claims — ^Attomey  Fees  on  XJzisnccessful  Attempt  to  Probate  Will. 

3  Beneficiaries  under  an  alleged  will  who  are  unsuccessful  in  their 
attempt  to  probate  the  same  against  adversely  interested  heirs, 
may  not  recover  from  the  estate  of  the  deceased  their  outlay 
for  attorneys'  fees  and  witness  fees.  In  re  Estate  of  Burgin, 
191—898. 

Power  to  Order  Dismissal  of  Foreign  Snlt.     A  probate  court  has 

4  power  to  direct  its  own  administrator  to  dismiss  an  action 
instituted  by  the  administrator  in  the  courts  of  a  foreign  state 
against  a  defendant  who  is  subject  to  personal  service  in  this 
state  for  personal  injury  inflicted  in  this  state  on  the  deceased, 
even  though  said  action  is  authorized  by  the  Federal  Em- 
ployers' Liability  Act  to  be  brought  in  the  courts  of  said  for- 
eign state.  (37  G.  A.,  Ch.  293.)  In  re  Estate  of  Spoo,  191— 
1134. 

FENCES. 

Oral  Agreement  for  Maintenance.    The  duty  of  adjoining  landown- 

1  ers  to  each  maintain  his  respective  portion  of  a  partition  fence, 
with  consequent  liability  for  all  proximately  resulting  dam- 
ages in  case  of  a  breach  of  such  duty,  may  arise  by  oral 
common-law  agreement,  acted  on  by  both  parties,  even  though 
the  statute  provides  for  the  fixing  of  such  duty  (1)  by  writ- 
ten agreement,  signed,  acknowledged,  and  filed  with  the  county 
recorder,  or  (2)  by  official  order  of  the  fence  viewers.  (Sees. 
2356,  2361,  Code,  1897.)     Osgood  v.  Names,  191—1227. 

Oral  Agreement  to  Maintain — ^Evidence  of  Bepaixs.    Testimony  that 

2  an  adjoining  landowner  repaired  a  certain  part  of  a  partition 
fence  has  material  bearing  on  the  issue  whether  an  oral  contract 
existed  for  the  maintenance  of  such  part  by  such  owner.  Os- 
good V.  Names,  191 — 1227. 

FRAUD.     See  Bills  and  Notes,  5,  6 ;  Principal  and  Agent,  3. 

Fraudnlent   Bepresentatlons — AssumM    Fldnciary   Relation.      Evi- 

1  dence  reviewed,  and  held  sufficient  to  establish  fraud  in  a  con- 
tract of  purchase  of  a  farm,  in  that  the  defendant  had,  with 
sinister  intent  to  overreach  plaintiff,  voluntarily  assumed  a 
fiduciary  relation  to  her,  and  by  reason  of  such  relation  had  de- 
ceived her.     Miles  v.  Lynch,  191 — 219. 

Acts  Constituting — ^Nonmateriality  of  Representation.    A  landowner 

2  who  has  entered  into  a  written  contract  obligating  himself  to 
donate  a  railway  right  of  way  without  claim  for  damages  may 
not  have  a  decree  of  rescission  on  the  ground  that,  when  he 
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executed  the  contract,  it  was  falsely  represented  to  him  that 
other  landowners  living  several  miles  distant,  and  differently 
situated  from  complainant,  had  executed  the  same  kind  of  a 
contract.    Smith  v.  Waterloo,  C.  P.  &  N.  B.  Co.,  191—668. 

Acts  Gonstitatlng — ^Promises.    Promises  as  to  what  will  be  done  in 

3  the  future  cannot  be  made  the  basis  for  the  cancellation  of  a 
contract  fairly  entered  into.  So  held  where  cancellation  of  a 
contract  for  the  donation  of  a  railway  right  of  way  was  sought 
because  of  a  breach  of  a  promise  as  to  the  manner  in  which  the 
track  should  be  constructed  and  the  trains  operated.  Smith  v. 
Waterloo,  C.  F.  &  N.  E.  Co.,  191—668. 

Bepresentation  In  re  Value.    Principle  reaffirmed  that  a  representa- 

4  tion  of  the  "value''  of  a  thing  to  one  who  has  no  knowledge 
thereof,  and  for  the  purpose  of  inducing  action,  constitutes  an 
actionable  fraud.    Clarinda  Nat.  Bank  v.  Kirby,  191 — 786. 

-  Scienter  as  Necessary  Element.    One  who  seeks  damages  for  fraud 

5  which  induced  a  contract  must  establish  scienter  or  its  equiv- 
alent.    He  so  shows  when  he  establishes  that  he  was  the  victim 

.  of  a  material,  false  statement  of  fact,  which  plaintiff  knew  was 
false;  because  the  law  thereupon  creates  a  presumption  of 
fraudulent  purpose.    Davis  v.  Walker,  191 — 1268. 

Statements  of  Value.    A  positive  representation  of  value,  made  for 

6  the  purpose  of  inducing  a  contract,  is  a  material  statement  of 
fact,  and  if  knowingly  false,  constitutes  actionable  fraud.  Davis 
V.  Walker,  191—1268. 

Negligence  In  Believing  Falsehood.     One  who  has  deliberately  and 

7  intentionally  deceived  another,  with  fraudulent  intent,  may  not 
assert  that  the  victim  was  too  credulous.  Davis  v.  Walker, 
191—1268. 

Estoppel  to  Question  Measure  of  Damages.    One  who  has,  by  false 

8  representations,  induced  the  purchase  of  a  farm  may  not  com- 
plain that  the  defrauded  party  claims  as  damages  the  difference 
between  the  actual  value  of  the  farm  and  what  he  paid  therefor, 
instead  of  the  difference  between  the  actual  value  of  the  farm 
and  the  value  which  it  would  have  had,  had  it  been  as  repre- 
sented,— it  appearing  that  the  latter  measure  would  have  ex- 
ceeded the  former.    Davis  v.  Walker,  191 — 1268. 

Inadequacy  of  Price.     Principle  reaffirmed  that  fraud  will  not  be 

9  presumed  from  facts  which  are  fairly  consistent  with  honesty 
and  good  faith.  So  held  where  the  sale  was  at  a  price  which  was, 
arguendo,  $50  under  the  actual  value.  Herwehe  v.  Sehultz,  191 
—1280. 

GIFTS.       See  Banks  and  Banking;  Descent  and  Distribu- 
tion, 7. 


Index-Digest.  1431 

Grand  Juky  to  Highways 

OKAND  JURY. 

Presence  of  Unauthorized  Person.  An  indictment  must  be  set  aside 
when  it  is  made  to  appear  that  a  witness,  after  the  close  of  his 
testimony,  remained  in  the  grand  jury  room  during  the  further 
hearing  on  the  matter  under  investigation.  State  v.  Bower, 
191—713. 

OUABANTT.     See  Sales. 

Construction.  Principle  reaffirmed  that  a  guarantor  who  becomes 
such  without  consideration  flowing  to  himself  may  insist  upon 
the  strictest  compliance  with  the  contract,  even  though  he  has 
not  been  damaged  by  the  failure  to  so  comply.  Williamson 
Heater  Co.  v.  Whitmer,  191—1115. 

OUABDIAN  AND  WARD.    See  Costs,  1 ;  Stipulations. 

Foreign  Appointment  as  Basis  for  Domestic  AppolxLtmeat.    The  ap- 

1  pointment  by  the  courts  of  a  foreign  state,  after  full  adjudica- 
tion of  jurisdiction,  of  a  guardian  for  a  mental  incompetent, 
may  not  be  ignored  in  the  courts  of  this  state  as  a  basis  for 
appointment  in  this  state  (Sec.  3213,  Code,  1897)  because  of  the 
facts:  (1)  That  the  summons  which  was  the  basis  of  said  for- 
eign  proceedings  notified  the  incompetent  that,  in  ease  of  default, 
a  specif iedlly  named  person  would  be  appointed  guardian;  and 
(2)  that  the  court  ignored  such  specific  direction,  and  appointed 
a  different  person.    In  re  Guardianship  of  Baxter,  191 — 107. 

Accounting — ^Burden  of  Proof  and  Plea.    Principle  reaffirmed  that 

2  a  guardian,  on  final  accounting,  may  not  have  credit  for  ex- 
penditures not  pleaded,  and  as  to  items  pleaded  may  not  have 
credit,  in  the  absence  of  proof  that  the  same  were  a  reasonable 
and  fairly  necessary  expenditure  for  the  ward.  In  re  Guardian- 
ship of  Burgin,  191—917. 

Appointment — Test  of  Mental  Unsoundness.    The  appointment  of  a 

3  guardian  should  be  refused,  if  the  party  in  question  is  competent 
to  manage  his  property  and  business  affairs  in  a  rational  way, 
even  though  he  is  physically  infirm,  forgetful,  eccentric,  childish, 
and  possessed  of  erroneous  notions,  and  even  though  he  has 
made  business  deals  which  wisdom  might  question.  Graham  v. 
Clapp,  191— 12?4. 

HIOHWAYS.     See  Actions,  1. 

Law  of  Boad — ^Wrong  Side  of  Street.     Instructions  reviewed,  and 
1     held  to  fairly  embrace  the  thought  that  a  driver  is  not  neces- 
sarily negligent  because  he  may  not  be  on  the  side  of  a  street 
on  which  he  is  ordinarily  required  by  law  to  travel.    Powell  v. 
Alitz,  191—233. 
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Oondemnation  for  Private  Way — Existing  Inadequate  Way.     An 

2  owner  of  land  who  has  an  inadequate  and  insufficient  private 
way  to  his  land  may  condemn  an  adequate  and  sufficient  way, 
and  it  is  no  defense  to  the  exercise  of  such  right  that  a  way 
other  than  the  one  sought  to  be  condemned,  might  be  bought 
from  another  party.  So  held  where  the  existing  way  was  only 
10  feet  wide,  and  passed  over  extremes  of  high  and  low  lands. 
Anderson  v.  Lee,  191 — ^248. 

Obstructions — Trustees'  Power  to  Enjoin.     Township  trustees  may 

3  maintain  an  action  to  enjoin  an  obstruction  of  a  highway  as 
actually  located  and  used,  even  though  such  road  is  not,  in  fact, 
on  the  legally  established  line.  In  such  action  the  legal  bound- 
ary lines  of  the  highway  may  not  be  adjudicated.  (Sec.  1527-sl7, 
Code  Supp.,  1913.)     Phillips  v.  Crawford,  191—443. 

Law  of  Bead — ^Presumption  of  NegUgence.    The  presumption  of  ncg- 

4  ligcnce  which  arises  from  the  act  of  operating  an  automobile 
on  the  highway  at  a  speed  in  excess  of  25  miles  per  hour  is  ap- 
plicable to  both  parties  to  a  collision, — to  the  defendant  on  the 
issue  of  his  negligence,  and  to  the  plaintiff  on  the  issue  of  his 
contributory  negligence.     McSpaddcn  v.  Axmear,  191 — 547. 

Law  of  Bead — Speed  Less  Than  25  Miles.    The  operator  of  an  auto- 

5  mobile  may  be  guilty  of  negligence  in  operating  his  car  at  a 

■ 

speed  which  is  less  than  that  speed  (25  miles)  which  generates 
a  statutory  presumption  of  negligence.  McSpadden  v.  Axmear, 
191—547. 

.HOMIGIDE.     See  Evidence,  6 ;  Wills,  27. 

Included   Offenses — ^Unjustifiable   Chance  for   Verdict.     When   the 

1  record  demonstrates  that  the  accused  is  (1)  guilty  of  murder  in 
the  first  degree  or  (2)  not  guilty,  the  accused  may  not  com- 
plain that  the  court  submitted  both  first  and  second  degree 
murder,  and  thereby  opened  the  door  to  the  jury  to  find  the 
accused  guilty  of  a  degree  of  murder  less  than  that  of  which  he 
was  guilty.    State  v.  Quan  Sue,  191 — 144. 

Included  Offenses— Submission  of  Manslaughter  Without  Evidence. 

2  An  accused  on  trial  for  murder  in  the  first  degree  has  no  right 
to  demand  that  the  court  submit  to  the  jury  the  included  offense 
of  manslaughter,  when  the  record  is  hare  of  any  evidence  tending 
to  prove  manslaughter.  The  right  to  demand  the  submission  of 
included  offenses  does  not  embrace  the  right  to  demand  that 
the  jury  be  turned  loose  in  whimsical  license  or  latitude  to  do 
as  it  pleases,  irrespective  of  the  evidence;  and  this  is  true  though 
the  court  submits  murder  in  the  second  degree.  State  v.  Quan 
Sue,  191—144. 

Suicide  as  Defense.    Evidence  reviewed,  and  held  wholly  to  negative 

3  the  defense  of  suicide.    State  v.  Quan  Sue,  191 — 144. 
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Evidence — ^Identity  of  Deceased.    Proof  that  a  dead  body  was  the 

4  body  of  the  person  alleged  to  have  been  feloniously  killed,  may 
be  established  by  other  than  direct  and  positive  testimony.  So 
held  where  the  identity  was  established  by  the  similarity  of 
physical  characteristics  and  other  attending  circumstances.  State 
V.  Townsend,  191—362. 

Evlde&ce — Sufficiency.    Evidence  held  sufficient  to  sustain  a  verdict 

5  of  guilty  of  murder  in  first  degree.    State  v.  Browman,  191 — 608. 

Accessory — Oompetency  of  Testimony.     On  an  indictment  for  the 

6  murder  of  a  police  officer,  the  element  of  ''aiding  and  abetting" 
may  be  shown  by  testimony  tending  to  establish  that  the  parties 
in  question: 

(1)  Were  police  characters; 

(2)  Were  heavily  armed; 

(3)  Were  together  immediately  prior  to  and  at  the  time 
of  the  shooting; 

(4)  Knew  the  police  officers; 

(5)  Knew  that  the  police  were  seeking  to  effect  their  ar- 
rest; and  • 

(6)  Were    apparently    working    with    an    understanding 
jointly  to  resist  such  arrest.    State  v.  Davis,  191 — 720. 

Exclusion  of  Testimony  in  re  Self -Defense.    Subsequent  reception  of 

7  testimony  cures  any  former  error  in  excluding  it.  So  held  as 
to  testimony  tending  to  show  what  the  accused  had  been  told, 
relative  to  the  dangerous  character  of  the  deceased.  State  v. 
Howard,  191—728. 

Killing  in  Order  to  Effect  Arrest.    A  peace  officer,  whether  he  be  such 

8  de  jure  or  de  facto,  has  no  right  to  kill  a  person,  (1)  in  order  to 
arrest  such  person  for  a  misdemeanor,  or  (2)  in  order  to  prevent 
the  escape  of  such  person  from  an  arrest  for  a  misdem^f^nor. 
It  follows  that  an  instruction,  in  such  circumstances,  which 
inferentially  requires  the  accused  to  "retreat"  is  not  prejudi- 
cially erroneous.    State  v.  Howard,  191 — 728. 

HOUSES  OF  ILL  FAME.     See  Nuisance. 

HUSBAND  AND  WIFE.  See  Appeal  and  Error,  4 ;  Deeds,  3 ; 
Descent  and  Distribution,  1 — 6;  Insurance,  9;  Judg- 
ment, 10 ;  Partition  ;  Wills,  24,  26; 

Divorce  as  Bar  to  Action  for  Alienation.    A  husband  who  is  divorced 

1     from  his  wife  for  his  fault  mav  not  thereafter  maintain  an  ac- 

tion  for  damages  consequent  upon  the  alienation  of  the  affections 

of  his  former  wife,  or  consequent  upon  the  sexual  debauchment 

of  said  former  wife.     Duff  v.  Henderson,  191 — 819. 
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Alienation — Evidence.     Evidence  reviewed,  and  held  insufficient  to 
2    present  a  jury  question  on  tlie  issues  whether  a  defendant  (1) 
had  alienated  the  affections  of  a  spouse,  or  (2)  had  conspired 
so  to  do.     Holdorf  v.  Holdorf,  191—887. 

INDICTMENT  AND   INFORBIATION. 

Allowable  Amendment.     An  indictment  charging  the  possession  of 

1  burglar 's  tools,  and  describing  the  tools  as  * '  twelve  kejs, ' ' 
may  be  amended  by  adding  to  said  description  the  words: 
"Made  from  spoons  and  other  implements,  the  same  being  tools 
adapted,  designed,  and  commonly  used  for  committing  the  crime 
of  burglary.''  (Sec.  5289,  Code  Supp.,  1913.)  State  v.  Kappen, 
191—19. 

Arraignment — ^Presumption.    It  is  not  essential  to  the  validity  of  a 

2  judgment  on  an  indictment  that  the  record  recite  an  arraign- 
ment. It  follows,  when  there  is  such  recital,  that  it  will  be 
presumed  that  all  things  were  done  to  constitute  a  proper  ar- 
raignment, or  that  such  things  were  waived  by  the  defendant. 
State  V.  Ringdahl,  191—74* 

Failure  to  File  Exhibits.     The  statutory  direction  that  grand  jury 

3  exhibits  be  filed  with  the  clerk  of  the  court  is  not  mandatory. 
(Sec.  5258,  Code  Supp.,  1913.)     State  v.  Howard,  191—728. 

INJUNCTION.  ^  See  Contracts,  2;  Highways,  3;  Nuisance,  1. 

Interference  with  De  Facto  Officer.    Injunction  will  lie  in  favor  of 

1  one  who  is  in  possession  of  an  office  and  who  is  at  least  a  de-facto 
incumbent  thereof,  to  restrain  interference  with  the  discharge  of 
the  duties  of  the  office,  until  the  right  to  the  office  may  be  de- 
termined by  quo  warranto.  Denison  v.  Brotherhood  of  Am. 
Yeomen,  191—698. 

Directory  Provision  in  re  Entry  on  Calendar.    The  statutory  require- 

2  ment  that  temporary  injunctions  shall  be  granted,  in  term  time, 
only  by  an  order  entered  upon  the  calendar  after  the  petition  is 
filed  and  so  entered,  is  directory.  Denison  v.  Brotherhood  of 
Am.  Yeomen,  191 — 698. 

INSURANCE.     See  Cobpoiiations  ;  WiLLfi,  18. 
Nature,  Requisites,  and  Validity  of  Policy. 

Policy  in  Conflict  With  Application.  A  duly  accepted  and  approved 
1  application  for  insurance  for  a  specified  time,  with  payment  of 
the  premium,  effects  insurance  in  accordance  with  the  applica- 
tion, notwithstanding  the  subsequent  issuance,  without  the 
knowledge  of  the  insured,  of  a  policy  in  conflict  with  the  ap- 
plication.    So   held  where  the   application  was   for   insurance 
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against  " theft''  generally,  and  the  policy  exempted  the  insurer 
from  liability,  should  the  theft  occur  in  a  named  city.    Johnson 
V.  Home  Mut.  Ins.  Assn.,  191 — 535. 
Allowable  Scope  of  By-Laws.    Principle  reaffirmed  that  an  agreement 

2  "by  the  insured  to  be  bound  by  subsequently  enacted  by-laws  does 
not  arm  the  insurer  with  power  to  essentially  change  his  contract 
obligation.    Johnson  v.  Home  Mut.  Ins.  Assn.,  191 — 535. 

Acceptance  of  Application.     The  issuance  and  mailing  of  a  policy 

3  of  insurance  to  the  insured,  in  response  to  the  insured's  applica- 
tion by  mail  for  insurance,  constitute  an  acceptance  of  said  ap- 
plication.   State  Ins.  Co.  v.  Lock,  191 — 1083. 

Construction  and  Operation  op  Policy. 

Death  "While  Engaged  in  Military  Service."     Death  during  the 

4  time  the  insured  is  in  training  at  a  government  naval  station, 
preparatory  to  being  assigned  to  active  duty  in  the  navy  in  a 
war  then  pending,  but  from  a  disease  then  generally  prevalent 
among  all  classes  of  apeople  within  and  without  the  military  and 
naval  service,  is  not  a  death  **  while  engaged  in  the  military  or 
naval  service  in  time  of  war, ' '  within  the  meaning  of  a  policy  of 
insurance  exempting  the  insurer  from  liability.  Boatwright  v. 
American  L.  Ins.  Co.,  191 — ^253. 

Cancellation  of  Policy. 

Bequest  for  Cancellation — Effect.     A  written,  unanswered  inquiry 

5  by  an  insured  to  the  insurer  as  to  the  terms  on  which  the  policy 
may  be  canceled  does  not,  ipso  facto,  and  as  a  matter  of  law, 
constitute  a  cancellation  of  the  policy.  Van  Scoy  v.  National 
F.  Ins.  Co.,  191—1318. 

Estoppel,   Waiver,   or   Agreements   Affecting   Right   to 
Avoid  or  Forfeit  Policy. 

Authority  of  Agent  to  Effect  a  Waiver.    A  divisional  agent  of  an 

6  insurance  association — one  who  transacts  all  the  association's 
business  in  an  assigned  part  of  the  country — may  waive  a  policy 
provision  designed  for  the  solo  benefit  of  the  association,  es- 
pecially when  the  conduct  of  the  association  is  an  affirmance 
of  the  action  of  its  agent.  Thomas  v.  Locomotive  Eng.  Mut. 
L.  &  A.  Ins.  Assn.,  191 — 1152. 

Extent  of  Loss  and  Liability  of  Insurer. 

Eyewitness  to  Discharge  of  Firearm.     A   person  is  not  an  "eye- 

7  witness'*  to  the  discharge  of  a  firearm  when  he  is  unable  to 
testify  to  any  observation  immediately  preceding  the  discharge, 
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at  the  time  of  the  discharge,  or  immediately  following  the  dis- 
charge, bat  is  confined  solely  to  stating  his  observations  of  the 
consequences  of  the  discharge.  So  hold  under  a  policy  providing 
for  reduced  indemnity  for  the  results  of  injuries  flowing  from 
the  discharge  of  firearms  when  there  were  no  eyewitnesses  to 
the  discharge  except  the  insured  himself.  Fiedler  v.  Iowa  St. 
T.  M.  Assn.,  191—287. 

Notice  and  Proof  of  Loss. 

Nonwaiver.    A  waiver  of  strict  proof  of  loss  under  the  terms  of  the 

8  policy  may  not  be  established  on  the  basis  of  an  informal  letter 
from  the  insured,  which  was  not  originally  intended  nor  ever 
treated  as  proofs  of  loss.     State  Ins.  Co.  v.  Lock,  191 — 1083. 

Right  to  Proceeds. 

Effect  of  Divorce  of  Beneficiary.    The  right  of  insured's  wife  to  take 

9  the  avails  of  a  policy  of  insurance  payable  to  her  aa  "wife" 
ipso  facto  ceases  upon  the  entry  of «  decree  of  divorce,  it  ap- 
pearing that  the  laws  of  the  state  under  which  the  insurer  was 
organized  prohibit  payment  to  a  beneficiary  who  is  not  the 
**wife,"  etc.,  of  the  insured.  Thomas  v.  Locomotive  Eng.  Mut. 
L.  &  A.  Ins.  Assn.,  191 — 1152. 

Administrator's  Bight  to  Avails.    An  administrator  has  no  right  to 

10  the  avails  of  a  policy  of  insurance  payable  to  "the  heirs"  of 
insured.  Thomas  v.  Locomotive  Eng.  Mut.  L.  &  A.  Ins.  Assn., 
191—1152. 

Actions  on  Policies. 

Pleading — Insufficient  Plea  of  Cancellation.  A  general  statement  in  an 

11  answer  that  a  policy  of  insurance  "was  canceled  prior  to  loss" 
presents  no  issue.    Van  Scoy  v.  National  F.  Ins.  Co.,  191 — 1318. 

Fraternal  Beneficury  Insurance. 

Officer  (7)  or  Employee  (?)     The  incumbent  of  an  official  position 

12  in  the  organization  and  management  of  a  fraternal  beneficiary 
society  who  is  designated  by  by-laws  as  a  "supreme  officer" 
is  not  a  mere  "employee,"  though  appointed  by  the  board  of 
directors.     Denison  v.  Brotherhood  of  Am.  Yeomen,  191 — ^698. 

Equitable  Change  of  Beneficiary.    A  change  of  beneficiary  is  effected 

13  in  equity  by  the  insured  under  a  fraternal  policy  of  insurance  by 
furnishing,  during  his  fatal  sickness,  every  fact  and  performing 
every  act  required  of  him  hy  the  insurer,  even  though  such  facts 
are  not  furnished  and  such  acts  are  not  performed  in  strict 
compliance  with   the   constitution  and  by-laws  of   the  society, 
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and  even  though  such  change  is  not  formally  executed.  Es- 
pecially is  this  true  when  the  society  pays  the  amount  of  the 
policy  into  court,  and  goes  hence.  Thomas  v.  Locomotive  Eng. 
Mut.  L.  &  A.  Ins.  Assn.,  191—1152. 
Waiver  in  re  Change  of  Beneficiaries.  Provisions  in  the  by-laws  and 
14  constitution  of  a  fraternal  beneficiary  insurance  association 
prescribing  the  particular  procedure  for  changing  beneficiaries 
are  for  the  sole  benefit  and  protection  of  the  association;  and 
if  the  association  sees  fit  to  waive  its  rights,  no  one  else  may 
object  that  the  prescribed  procedure  iO<is  not  followed,  Thomas 
V.  Locomotive  Eng.  Mut.  L.  &  A.  Ins.  Assn.,  191 — 1152. 

INTEBEST.     See  Wills,  28. 

When  Konchargeable  on  Trust  Funds.    Interest,  prior  to  suit  brought, 

1  will  not  be  exacted  on  rents  collected  by  a  surviving  widow, 
which  became  a  trust  fund  in  her  hands,  (1)  when  the  collec- 
tions were  made  with  the  full  acquiescence  of  the  heir,  (2)  when 
the  widow  never  trafficked  therein,  and  (3)  when  the  heir  never 
made  demand  therefor,  until  the  final  accounting.  Stevens  v. 
Pels,  191^176. 

When  Nonallow&ble  Against  Officer.     Judgment   for  interest   and 

2  costs  will  not  be  entered  against  a  clerk  of  the  district  court  for 
withholding  a  judgment  fund  until  the  claims  of  rival  claimants 
are  adjudicated.    Cutting  v.  Mullaney,  191 — 800. 

INTOXICATING  LIQUOKS. 

Liquor  as  Evidence — ^Want  of  Identification.    On  the  trial  of  an  in- 

1  diet  men  t  for  the  unlawful  sale  of  intoxicating  liquors,  it  is 
reversible  error  to  receive  liquors  in  evidence,  along  with  testi- 
mony tending  to  show  the  percentage  of  alcohol  therein,  unless 
it  is  first  established:  (1)  That  said  liquors  are  the  liquors  sold 
by  defendant;  and  (2)  that,  when  such  liquors  were  analyzed, 
they  were  in  the  same  condition  in  which  defendant  sold  them. 
State  V.  Kingsbury,  191—743. 

Nuisance — ^Reduction  of  Maximum  Sentence.    Kccord  reviewed,  and 

2  held  that  a  maximum  sentence  for  maintaining  a  nuisance  should 
be  reduced  one  half.     State  v.  Eingdahl,  191 — 748. 

JUDGES.     See  Officers. 

JUDGMENT.    See  BANKUurTCY,  1 ;  Bastards,  3 ;  E:a:cuTiON,  2 ; 
Interest,  2. 

By  Confession. 

*'Full  Faith  and  Credit*'  Clause.    Judj?ments  rendered  in  a  foreign 
1     state  under  a  legally  authorized  warrant  of  attorney,  which  pro- 
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vides  that  "any  attorney  of  any  court  of  record"  may  confess 

judgment   against   the   maker,   will   be   given   "full    faith    and 

credit"  in  the  courts  of  this  state.     Ashby  v.  Manley,  191 — 113. 

Effect   of  Oonfession.     Principle   recognized   that   the   mere   filing 

2  of  a  formal  confession  of  judgment  does  not  constitute  a  judg- 
ment,   Dirgo  V.  Fillenwarth,  191 — 815. 

By  Default. 

Discretion  to  Refuse.    It  is  not  an  abuse  of  discretion  for  the  court 

3  to  permit  defendant  to  file  a  general  denial  some  two  years  after 
the  commencement  of  the  action,  and  after  the  cause  has  been 
fully  tried  and  submitted,  it  appearing  that  the  cause  was  tried 
on  counsel's  promise  to  file  such  an  answer,  and  that  no  one  had 
been  injured  by  the  delay.  Smith  v.  Waterloo,  C.  F.  &  N.  B.  Co., 
191—668. 

Opening  or  Vacating. 

Action  to  Annul — ^Estoppdl  to  Deny  Jurisdiction.    Defendant  in  an 

4  action  to  set  aside  a  decree  entered  upon  a  fraudulently  procured 
confession  of  judgment  may  not  deny  the  jurisdiction  of  the 
court  to  entertain  the  action  because  of  the  long  lapse  of  time, 
when  the  defendant,  on  making  discovery  that  no  judgment  had 
in  fact  been  enteredf  prayed  for  affirmative  relief  in  the  form  of 
a   judgment   nunc  pro   tunc,     Dirgo    v.   Fillenwarth,   191 — 815. 

Opening  Default  Presumptivdly  Correct.    The  action  of  the  court  in 

5  setting  aside  a  default,  even  though  the  showing  of  excuse  is  not 
entirely  satisfactory,  is  presumptively  correct.  In  view  of  this 
presumption,  and  the  recognized  policy  of  the  law  to  dispose  of 
all  causes  on  the  merits,  the  appellate  court  will  rarely  overrule 
such  an  order.     McMillan  v.  Osterson,  191 — 983. 

Construction  and  Operation  in  General. 

Effect  of  Recitals.    Recitals  in  a  decree  to  the  effect  that  the  defend- 

6  ant  has  been  duly  served  with  a  sufficient  notice  carry  a  strong 
presumption  of  correctness.    Allen  v.  First  Nat.  Bank,  191 — 492. 

Persons  Primarily  Liable.     One  who  is  only  secondarily  liable  for 

7  the  results  of  an  act  of  negligence  must,  when  sued,  notify  the 
party  carrying  the  primary  liability  to  appear  and  defend,  and, 
in  the  absence  of  such  notice,  the  resulting  record,  covering  the 
trial,  judgment,  and  satisfaction  thereof  by  the  party  second- 
arily liable,  is  wholly  unimportant,  in  an  action  against  the  pri- 
mary party  for  reimbursement,  save  as  it  may  have  bearing  on 
the  question  of  damages.  Necessarily  is  this  true  when  such 
offered  record  reveals  the  fact  that  the  parties  may  have  been 
joint  wrongdoers.     Sweet  v.  Atkinson,  191 — 645. 
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Conclusiveness  of  Adjudication. 

Mistakenly  Treating  Damages  as  Original  and  Permaneiit — ^Effect. 

8  One  who  elects  to  treat  the  construction  of  a  grade  and  the 
driving  of  piling  in  a  watercourse  as  causing  original  and  per- 
manent damages,  even  though  they  were  not  such,  in  fact,  and 
sues  and  recovers  on  that  theory  the  difference  in  value  6t  his 
land  immediately  before  and  after  the  injury,  may  not  there- 
after maintain  an  action  to  recover  damages  which  were  not 
ascertained  or  even  anticipated  when  the  first  suit  was  begun. 
Thompson  v.  Illinois  Cent.  B.  Co.,  191 — ^35. 

Identity  of  Issue.    An  allegation  in  one  action  that  a  diversion  of 

9  water  was  caused  (1)  by  the  improper  building  of  a  grade,  (2) 
by  the  improper  driving  of  piling,  and  (3)  by  the  improper  lay- 
ing of  the  track,  presents  the  identical  issue  presented  in  a 
former  action  in  which  only  the  first  two  means  were  alleged. 
Thompson  v.  Illinois  Cent.  B.  Co.,  191 — 35. 

Election  for  Incompetent  Surviving  Spouse.    One  who  applies  for 

10  and  secures  from  the  court  an  order  to  the  effect  that  an  incom- 
petent surviving  spouse  shall  take  a  distributive  share,  instead 
of  a  life  estate  under  the  will,  may  not  thereafter  question  the 
legality  or  correctness  of  such  election.  (Sec.  3376,  Code  Supp., 
1913.)     Stevens  v.  Pels,  191—176. 

Stranger  to  Judgment.     A  judgment  in  disbarment  proceedings  is 

11  not,  in  subsequent  divorce  proceedings,  evidence  of  the  truth 
of  the  findings  made  by  the  court  in  such  disbarment  proceed- 
ings.    O'Connor  v.  O'Connor,  191 — 339. 

Erroneous  Judgment  Not  Subject  to  Collateral  Attack.    A  judgment, 

12  though  erroneous,  is  conclusive  on  collateral  attack,  if  the 
court  had  jurisdiction  of  the  party  and  the  subject-matter.  So 
held  where  the  original  notice  was  sufficient  except  in  regard 
to  croys  mentioned  in  the  decree.  AUcn  v.  First  Nat.  Bank, 
191—492. 

Actions  on  Judgments. 

Nonallowable  Counterclaim.    In  an  action  on  a  judgment,  defend- 

13  ant,  in  the  absence  of  any  plea  of  fraud  in  the  procurement 
of  the  judgment,  may  not  plead,  as  a  set-off  or  counterclaim,  the 
invalidity  of  the  original  obligation  upon  which  the  judgment 
was  rendered.     Ashby  v.  Manley,  191 — 113. 

Allowable  Defense.    An  action  on  a  foreign  judgment  is  subject  to 

14  the  defense  that  the  warrant  of  attorney  on  which  the  judg- 
ment was  rendered  was  fraudulently  obtained.  Ashby  v.  Manley, 
191—113. 
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vides  that  "any  attorney  of  any  court  of  record"  may  confcsa 

jjidgment   against   the   maker,   will   be   given    "full    faith    and 

credit**  in  the  courts  of  this  state.     Ashby  v.  Manley,  191 — 113. 

Effect   of   Confession.     Principle   recognized    that   the   mere   filing 

2  of  a  formal  confession  of  judgment  does  not  constitute  a  judg- 
ment.   Dirgo  V.  Fillenwarth,  191 — 815. 

By  Default. 

Discretion  to  Refuse.    It  is  not  an  abuse  of  discretion  for  the  court 

3  to  permit  defendant  to  file  a  general  denial  some  two  years  after 
the  commencement  of  the  action,  and  after  the  cause  has  been 
fully  tried  and  submitted,  it  appearing  that  the  cause  was  tried 
on  counsel 's  promise  to  file  such  an  answer,  and  that  no  one  had 
been  injured  by  the  delay.  Smith  v.  Waterloo,  C.  F.  &  N.  B.  CJo., 
191—668. 

Opening  or  Vacating. 

Action  to  Annul — ^Estoppel  to  Deny  Jurisdiction.    Defendant  in  an 

4  action  to  set  aside  a  decree  entered  upon  a  fraudulently  procured 
confession  of  judgment  may  not  deny  the  jurisdiction  of  the 
court  to  entertain  the  action  because  of  the  long  lapse  of  time, 
when  the  defendant,  on  making  discovery  that  no  judgment  had 
in  fact  been  entered^  prayed  for  affirmative  relief  in  the  form  of 
a   judgment   nunc  pro   tunc,     Dirgo    v.    Fillenwarth,    191 — 815. 

Opening  Default  Presumptively  Correct.    The  action  of  the  court  in 

5  setting  aside  a  default,  even  though  the  showing  of  excuse  is  not 
entirely  satisfactory,  is  presumptively  correct.  In  view  of  this 
presumption,  and  the  recognized  policy  of  the  law  to  dispose  of 
all  causes  on  the  merits,  the  appellate  court  will  rarely  overrule 
such  an  order.    McMillan  v.  Osterson,  191 — 983. 

Construction  and  Operation  in  General. 

Effect  of  Recitals.    Recitals  in  a  decree  to  the  effect  that  the  defeud- 

6  ant  has  been  duly  served  with  a  sufficient  notice  carry  a  strong 
presumption  of  correctness.    Allen  v.  First  Nat.  Bank,  191 — 492. 

Persons  Primarily  Liable.     One  who  is  only  secondarily  liable  for 

7  the  results  of  an  act  of  negligence  must,  when  sued,  notify  the 
party  carrying  the  primary  liability  to  appear  and  defend,  and, 
in  the^  absence  of  such  notice,  the  resulting  record,  covering  the 
trial,  judgment,  and  satisfaction  thereof  by  the  party  second- 
arily liable,  is  wholly  unimportant,  in  an  action  against  the  pri- 
mary party  for  reimbursement,  save  as  it  may  have  bearing  on 
the  question  of  damages.  Necessarily  is  this  true  when  such 
offered  record  reveals  the  fact  that  the  parties  may  have  been 
joint  wrongdoers.     Sweet  v.  Atkinson,  191 — 645. 
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Conclusiveness  of  Adjudication. 

Mistakenly  Treating  Damages  as  Original  and  Permanent — ^Effect. 

8  One  who  elects  to  treat  the  construction  of  a  grade  and  the 
driving  of  piling  in  a  watercourse  as  causing  original  and  per- 
manent damages,  even  though  they  were  not  such,  in  fact,  and 
sues  and  recovers  on  that  theory  the  difference  in  value  df  his 
land  immediately  before  and  after  the  injury,  may  not  there- 
after maintain  an  action  to  recover  damages  which  were  not 
ascertained  or  even  anticipated  when  the  first  suit  was  begun. 
Thompson  v.  Illinois  Cent.  B.  Co.,  191 — ^35. 

Identity  of  Issne.    An  allegation  in  one  action  that  a  diversion  of 

9  water  was  caused  (1)  by  the  improper  building  of  a  grade,  (2) 
by  the  improper  driving  of  piling,  and  (3)  by  the  improper  lay- 
ing of  the  track,  presents  the  identical  issue  presented  in  a 
former  action  in  which  only  the  first  two  means  were  alleged. 
Thompson  v.  Illinois  Cent.  R.  Co.,  191 — 35. 

Election  for  Incompetent  Surviving  Spouse.    One  who  applies  for 

10  and  secures  from  the  court  an  order  to  the  effect  that  an  incom- 
petent surviving  spouse  shall  take  a  distributive  share,  instead 
of  a  life  estate  under  the  will,  may  not  thereafter  question  the 
legality  or  correctness  of  such  election.  (Sec.  3376,  Code  Supp., 
1913.)     Stevens  v.  Pels,  191—176. 

Stranger  to  Judgment.     A  judgment  in  disbarment  proceedings  is 

11  not,  in  subsequent  divorce  proceedings,  evidence  qf  the  truth 
of  the  findings  made  by  the  court  in  such  disbarment  proceed- 
ings.    O'Connor  v.  O'Connor,  191—339. 

Erroneous  Judgment  Not  Subject  to  Collateral  Attack.    A  judgment, 

12  though  erroneous,  is  conclusive  on  collateral  attack,  if  the 
court  had  jurisdiction  of  the  party  and  the  subject-matter.  So 
held  where  the  original  notice  was  sufficient  except  in  regard 
to  crojs  mentioned  in  the  decree.  Allen  v.  First  Nat.  Bank, 
191—492. 

Actions  on  Judgments. 

Nonallowable  Counterclaim.    In  an  action  on  a  judgment,  defend- 

13  ant,  in  the  absence  of  any  plea  of  fraud  in  the  procurement 
of  the  judgment,  may  not  plead,  as  a  set-off  or  counterclaim,  the 
invalidity  of  the  original  obligation  upon  which  the  judgment 
was  rendered.     Ashby  v.  Mauley,  191 — 113. 

Allowable  Defense.    An  action  on  a  foreign  judgment  is  subject  to 

14  the  defense  that  the  warrant  of  attorney  on  which  the  judg- 
ment was  rendered  was  fraudulently  obtained.  Ashby  v.  Mauley, 
191—113. 
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JuEY  TO  Landlord  and  Tenant 

JUBT.     See  Criminal  Law,  3. 

Waiver  of  Right  in  Criminal  Case.  A  defendant  on  trial  for  a 
1  felony  may  validly  agree  to  a  trial  by  a  jury  of  eleven.  State 
V.  Browman,  191—608. 

BiglLt  to  Full  Panel — ^Waiver.    The  statutory  right  to  demand  a  fnll 

'  2  panel  of  all  jurors  out  of  which  to  draw  a  jury  must  be  made 
when  the  cause  is  called  for  trial,  and  before  the  jury  is  called, 
or  waiver  of  the  right  will  result.  (Sec.  3693,  Code,  1897.)  State 
V.  McClain,  191—750. 

Denial  of  Jury  by  Form  of  Action.  Plaintiff  may  not  legally  coiupel 
3  defendant  to  forego  his  right  to  trial  by  jury  by  the  simple  ex- 
pedient of  bringing  his  action  in  equity  for  specific  performance, 
without  any  reasonahle  grounds  for  believing  that  defendant 
owned  the  property,  and  then  insisting,  after  defendant's  non- 
ownership  is  made  to  appear,  that  the  court  retain  jurisdiction 
for  the  assessment  of  damages.    Cotter  v.  Gilman,  191 — 795. 

LANDLORD  AND  TENANT.   See  Contracts,  5 ;  Evidence,  9 ; 
Life  Estates  ;  Nuisance. 

Waiver  of  Lease  Clause.    Evidence  held  insufi&eient  to  show  a  mutual 

1  cancellation  of  the  provisions  of  a  lease.  Sonka  v.  Yonkers, 
191—599. 

Negligence  in  Making  Repairs.    A  landlord  who  contracts  with  his 

2  tenant  in  possession  to  make  specific  repairs  bn  the  leased 
premises,  in  consideration  of  an  increased  rental  after  the  re- 
pairs are  completed,  and  makes  the  repairs  by  his  own  con- 
tractor, and  in  such  a  negligent  manner  as  to  cause  the  build- 
ing to  collapse,  is  liable  to  the  tenant  for  the  resulting  damage 
to  the  tenant's  stock  of  goods,  despite  the  fact  that  the  tenant, 
during  the  time  the  building  was  being  repaired,  was  in  pos- 
session under  a  lease  which  provided  that  *Hn  no  case  whatever 
shall  lessor  *  *  *  be  liable  to  the  lessee  *  *  *  'for  any  injury 
*  *  *  to  any  *  *  *  property  on  the  premises  *  ♦  *  and  all 
property  *  *  *  on  the  premises  shall  be  at  the  sole  risk  of  the 
lessee,'*    Ruff  Drug  Co.  v.  Western  Iowa  Co.,  191 — 1035. 

Condition  of  Premises — ^Presmice  of  Hog  Cholera.    An  action  by  a 

3  tenant  against  a  landlord  for  damages  consequent  on  the  fraudu- 
lent concealment  by  the  landlord  of  the  presence  of  hog  cholera 
on  the  leased  premises  requires  proof  that  the  landlord: 

1.  Had  actual  knowledge  of  the  presence  of  said  disease  on 
the  premises,  and 

2.  Designedly  concealed  such  presence  from  the  tenant. 
Gross  neglect  to  inform  the  tenant  of  the  presence  of  such 

disease  will  not  mature  a  cause  of  action.     Kutchera  v.  Graft, 
191—1200. 
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Lakosnt  to  Limitation  or  Actions 

LARCENY. 

Insui&cieiit  Evidence.  The  naked  fact  that,  soon  after  a  larceny,  the 
accused  was  in  the  company  of  one  who  had  the  stolen  property 
in  his  possession,  and  was  in  the  immediate  vicinity  of  where 
the  possessor  sold  it,  is  quite  insufficient  to  sustain  a  verdict  of 
guilty.    State  v.  Keller,  191--740. 

LIBEL  AND  SLANDER.    See  Corporations. 

Charge  of  UnfaithfiUness  to  Employer— Effect.  A  written,  published 
charge  that  an  employee  has  been  guilty  of  dishonorable  and 
unfaithful  conduct  toward  his  employer,  of  such  a  nature  that 
such  charge,  if  believed,  would  naturally  injure  the  employee, 
and  prevent  him  from  securing  employment,  constitutes  a  libel 
per  se,  and  casts  upon  the  author  of  the  charge  the  burden  to 
overthrow  three  resulting  legal  presumptions,  to  wit: 

(1)  That  the  charge  was  false. 

(2)  That  the  author  was  actuated  by  malice. 

(3)  That  the  one  so  assailed  has  been  damaged  in  some 
amount.     Burghardt  v.  Scioto  Sign  Co.,  191 — 384. 

LIFE  ESTATES.     See  Descent  and  Distribution,  4;  WHiLS, 
^    14,  20. 

Death  of  Life  Tenant  Terminates  Bight  Under  Lease.  A  tenant  who 
is  not  yet  in  possession  under  a  lease  from  a  life  tenant  may  not, 
upon  the  death  of  the  life  tenant,  maintain  an  action  for  the 
loss  of  his  bargain.     Scurry  v.  Anderson,  191 — 1058. 

LIMITATION   OP  ACTIONS.     See  Tenancy  in  Common,  2. 

Tolling  Statute  by  Inconsistent  Conduct     A  widow  who  has,  for 

1  17  years,  collected  rents  for  devised  property  on  the  assumption 
that  she  was  entitled  thereto  under  a  life  estate  therein,  but 
who,  thereafter,  on  her  own  application,  was  adjudged  to  have 
taken  an  undivided  distributive  share  in  the  property,  will  not 
be  permitted,  in  an  action  to  set  aside  such  share,  to  interpose 
these  17  years  as  a  bar  to  the  demand  of  the  heirs  that  she 
account  to  them  for  the  rents  collected.  Stevens  v.  Pels,  191 — 
176. 

Specific  Performance  of  Oral  Contract  For  Realty.    An  action  for 

2  specific  performance  of  an  oral  contract  for  the  purchase  of 
realty  (under  which  possession  was  taken  and  part  payment  was 
made)  is  an  action  "for  the  recovery  of  real  property.''  Fred- 
erick V.  Frederick,  191—202. 

Vol.  191  Ia.— 91 
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Limitation  or  Actions  Continued        to  Mabbiagb 

Fraudulent  Concealment  of  Legacy.    An  action  to  recover  a  legacy 

3  which  has  been  fraudulently  concealed  may  be  brought  at  any 
time  during  the  statutory  period  after  the  fraud  has  been  dis- 
covered.    Powell  V.  Overton,  191 — 574. 

Litigation  Tolling  Statute.     The  statute  of  limitation  on  an  action 

4  to  recover  directly  from  a  city  for  the  amount  of  special  as- 
sessments which  the  city  failed  to  levy  in  accordance  with  its 
contract  is  tolled  during  the  pendency  of  litigation  involving  the 
issue  whether  the  contractor  had  substantially  performed  his 
contract.     Barber  A.  P.  Co.  v.   City  of  Des  Moines,  191-7-762. 

Ootenant — ^Implied  Ouster.    A  cotenant  of  real  estate,  who,  without 

5  making  any  claim  to  the  property,  resides  for  30  years  in  the 
immediate  vicinity  thereof  and  is  intimately  familiar  therewith, 
and  knows  that  the  cotenant  in  possession  is  improving  the 
property  under  a  claim  of  absolute  ownership,  must  be  held  to 
have  been  ousted  from  the  propertry,  and  to  have  lost  all  interest 
therein.     Luney  v.  Bollins,  191 — ^969. 

MALICIOUS  PROSECUTION. 

Probable  Cause  per  se.  Evidence  held  to  conclusively  show  the  ex- 
istence of  probable  cause  on  the  part  of  a  prosecutor  in  causing 
an  arrest  for  willful  trespass  on  property  held  by  cotenants. 
Miller  v.  Gemricher,  191—992. 

MANDAMUS. 

When  Writ  Will  Lie — ^Issuance  of  Diploma.  Mandamus  will  lie  to 
compel  a  school  board  to  perform  its  legal  duty  to  issue  a 
diploma  and  a  certification  of  grades  to  a  pupil  who  has  com- 
pleted the  course  of  study  prescribed  for  the  school,  such  legal 
duty  admitting  of  no  discretion  on  the  part  of  the  board,  in 
the  absence  of  a  violation  of  some  reasonable  rule  or  regulation 
made  by  the  board.  Valentine  v.  Independent  Sch,  Dist.,  191 — 
1100. 

MARRIAGE.*  See  Divorce,  14. 

Common-Law  Marriage — ^InsuilLcient  Evidence.     Evidence  reviewed, 

1  and  held  quite  insufficient  to  establish  a  common-law  marriage. 
Hess  V.  Hess,  191—52. 

Presumption — Burden  of  Proof.    A  presumption  of  validity  attends 

2  a  consummated  contract  of  marriagtj, — a  presumption  which  will 
be  overthrown  only  by  clear  and  convincing  evidence.  Evidence 
reviewed  in  detail,  in  a  case  where  the  validity  of  a  marriage 
was  questioned  on  the  ground  that  a  foreign  divorce  was  void, 
and  held  to  establish  the  validity  of  said  foreign  decree  and  the 
consequent  validity  of  a  subsequent  marriage, — the  one  in  ques- 
tion.    Brett  V.  Brett,  191—262. 
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Master  and  Sesvant 

MASTER  AND   SERVANT.     See  Railroads,  3—7,  9. 

Measure  of  Damages  For  Wrongful  I>l8cliarge.    A  servant  working 

1  solely  on  commissions  on  sales  obtained  at  his  own  expense  may 
not,  when  wrongfully  discharged,  recover  any  part  of  his  prob- 
able commissions  during  the  contract  period,  unless  he  shows 
what  deductions  should  be  made  (1)  for  expenses  and  (2)  for 
the  value  of  his  time.    Burghardt  v.  Scioto  Sign  Co.,  191 — 384. 

Compensation — Evidence — Snfilciency.     Evidence  held  to  sustain  a 

2  verdict,  in  an  action  for  compensation 'in  the  form  of  a  contract 

percentage  of  the  net  profits  of  a  business.    Beilly  v.  Taft  Co., 
191—448. 

Workmen's    Oompensation    Act — 300-Day    Bnle    (7)     or    62-Week 

3  Bule  (?)  The  formula,  under  the  Workmen's  Compensation 
Act,  for  computing  compensation  for  fatal  injury  to  an  em- 
ployee who  had  been  in  the  service  of  the  employer  for  a  full 
year  or  more,  but  had,  during  the  year  next  preceding  the 
injury,  worked  leas  than  a  year,  is: 

Total  wages  received  during  said  year  -r-  number  of  days 
worked  during  said  year   X  300^-52X60%=  awardable  compen- 
sation.   Zenni  v.  South  Des  Moines  Coal  Co.,  191 — 381. 
Workmen's  Compensation  Act — "Casual''  Employment.     One  who 

4  is  employed  at  irregular  intervals  of  time,  and  for  no  stated  time 
or  compensation,  to  perform  ''odd  jobs,"  is  a  casual  employee, 
within  the  meaning  of  the  Workmen's  Compensation  Act.  So 
held  as  to  one  who  was  employed  to  clean  out  a  room  just  vacated 
by  the  employer.     Herbig  v.  Walton  Auto  Co.,  191 — 394. 

Workmen's  Compensation  Act.     A  servant  may  be  acting  **in  the 

5  course  of  his  employment/^  and  an  injury  to  him  may  be  one 
** arising  out  of  his  employment y' ^  even  though,  when  he  is  so 
acting,  and  when  he  is  so  injured,  he  is  technically  outside  the 
precise  scope  of  his  employment,  by  reason  of  the  fact  that  a 
sudden  and  unlooked-for  danger  menaces  his  master's  property. 
So  held  where  the  engineer  of  a  pumping  station  attempted  to 
remedy  an  unanticipated  break  in  the  cross-arm  on  a  pole  carry- 
ing electricity.     Youig  v.  Mississippi  B.  P.  Co.,  191 — 650. 

Workmen's  Compensation  Act — Findings  of  Fact  Binding  on  Court. 

6  The  court,  under  the  Workmen's  Compensation  Act,  is  so  abso- 
lutely bound,  in  the  absence  of  fraud,  by  a  finding  of  fact  by 
the  industrial  commissioner,  on  supporting  evidence,  in  a  matter 
legally  before  him,  that,  even  though  it  affirmatively  appears 
that  the  commissioner  proceeded  at  the  hearing  on  a  theory  of 
burden  of  proof  which  has  no  recognition  in  the  law  of  civil 
procedure,  nevertheless  the  court  may  not  proceed  to  find  the 
facts  and  substitute  such  finding  for  the  findings  of  the  commis- 
sioner, hut  must  remand  the  proceedings  to  the  commissioner,  with 
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direction  to  proceed  under  the  correct  rule  as  to  burden  of  proof. 
Flint  V.  City  of  Eldon,  191—845. 

Workmen's  Compensation  Act — ^Who  Is  an  Employee?    An  express 

7  or  implied  contract  between  two  parties,  under  which  one  is  to 
render  a  service  to  the  other  and  the  other  is  to  receive  such 
service  from  the  doer,  is  essential  to  the  creation  of  the  relation 
of  employee  and  employer y  under  the  Workmen's  Compensation 
Act.  It  follows  that  a  workman  who  is  in  the  general  employ- 
ment of  a  contractor  is  not  the  employee  of  another  person  for 
whom  the  contractor  is  doing  work.  Knudson  v.  Jackson,  191 — 
947. 

Workmen's  Compensation  Act — Casual   Employment.     A   "purely 

8  casual"  employment  results,  within  the  meaning  of  the  Work- 
men's Compensation  Act,  from  the  act  of  one  employer  in 
loaning  one  of  his  regular  employees  to  another  person  for  a  few 
hours  of  service  for  the  latter,  and  especially  so  when  the  em- 
ployee, in  acquiescing  in  such  loaning  of  himself,  entered-  upon 
said  service  without  definite  knowledge  of  the  work  required, 
and  without  any  arrangement  as  to  wages.  (Sec.  2477-m,  Code 
Supp.,  1913.)    Porter  v.  Mapleton  E.  L.  Co.,  191—1031. 

Workmen's  Compensation  Act — ^Bight  of  Snbrogatlon  Against  Third 

9  Party.  An  employer  under  the  Workmen's  Compensation  Act, 
or  his  insurer,  who  justifies  a  refusal  to  pay  compensation  to  an 
injured  employee  on  the  ground  that  the  employee  has  been 
paid  for  his  injury  by  a  third  party  wrongdoer,  must  affirma- 
tively show  that  the  money  received  by  the  employee  from  such 
third  party  was,  in  legal  effect,  a  recovery  of  damages  on  account 
of  said  injury.  This  essential  fact  may  not  be  inferred  from 
proof  that  the  employee,  in  consideration  of  a  sum  of  money, 
has  agreed  "not  to  sue"  said  third  party  on  account  of  said 
injuries.     Renner  v.  Model  L.,  C.  &  D.  Co.,  191 — 1288. 

Workmen's    Compensation    Act — Allowable    Procedure.      Not  with - 

10  standing  the  power  of  the  industrial  commissioner  to  disregard 
the  technical  rules  of  legal  procedure,  he  may  not  place  upon  an 
employee  the  burden  to  negative  a  fact  which  the  law  clearly  re- 
quires the  employer  to  affirmatively  establish.  Benner  v.  Model 
L.,  C.  &  D.  Co.,  191—1288. 

Workmen's  Compensation  Act — ^Bight  of  Subrogation.     No  agree- 

11  ment  between  an  injured  employee  and  a  third  party  wrong- 
doer will  deprive  the  employer  or  his  insurer  of  the  right  of 
subrogation,  as  provided  by  statute.  Renner  v.  Model  L.,  C.  & 
D.  Co.,  191—1288. 


Index-Digest.  1445 


MO&TaAGES 


MOBTOAGES.    See  Chattel  Mortgages,  1;  Execution,  3,  4; 
Specific  Performance,  3. 

Absolute  Deed  as  Mortgage.     An  absolute  deed,  honestly  obtained 

1  on  a  fair  and  approximately  adequate  consideration,  with  a 
naked  option  to  vendor  to  repurchase,  will  not  be  held  to  be  a 
mortgage,  even  though  the  only  consideration  for  the  deed  is 
money  loaned  by  grantee  to  grantor,  when  it  appears  that  the 
parties  mutually  intended  the  absolute^  deed  to  act  as  a  satis- 
faction of  the  said  loan  and  of  a  former  deed  admittedly  given 
and  held  as  a  mortgage.    McHahon  v.  Gotch,  191 — 1. 

Foreclosure — Release   of  Judgment  In   Personam — ^Effect.     A   per- 

2  sonal  judgment  in  foreclosure  proceedings  may  be  voluntarily 
waived,  without  invalidating  the  judgment  in  rem.  Barth  v. 
Severson,  191—770. 

Fraud  In  Assumption  of  Debt.     Record  held  to  abundantly  justify 

3  an  instruction  on  the  issue  of  conspiracy  to  fraudulently  in- 
duce defendant  to  assume  the  payment  of  a  mortgage  debt. 
Clarinda  Nat.  Bank  v.  Kirby,  191—786. 

Plea  of  Fraud  In  Assumption  of  Debt.    The  plea  that  the  assump- 

4  tion  in  a  deed  of  the  payment  of  a  mortgage  debt  was  fraudu- 
lently obtained,  is  available  against  anyone  who  seeks  to  en- 
force the  agreement.  It  is  quite  immaterial  that  the  mortgage 
debt  is  evidenced  by  negotiable  notes.  Clarinda  Nat.  Bank 
v.  Kirby,  191—786. 

Foreclosure — ^Issue  of  Unsatisfied  Mortgage.    A  defendant  in  a  real 

5  estate  mortgage  foreclosure  who  pleads  that  plaintiff  formerly 
owned  the  property  and  conveyed  it  by  warranty  deed,  and 
presents  the  issue,  by  way  of  counterclaim,  that  plaintiff's  deed 
has  been  breached  by  the  existence  of  an  unsatisfied  mortgage 
of  ancient  origin,  may  not  successfully  contend  that  the  court 
had  no  jurisdiction  to  determine  said  issue  as  far  as  defendant 
was  concerned,  especially  when  the  treatment  accorded  to  the 
plea  by  the  defendant  in  the  trial  court  justified  the  view  that 
the  pleading  was  a  sham.  Farmers  St.  Bank  v.  Carragher, 
191—832. 

Iiien  and  Priority — ^Mortgage  of  ''Bents"  With  Subsequent  Ohattel 

6  Mortgages.  A  mortgage  on  real  estate,  '^  together  with  rents, 
income,  and  profits  thereof,"  with  provision,  in  case  of  fore- 
closure, for  the  appointment  of  a  receiver  ''of  the  rents,  issues, 
and  profits,"  is  subordinate  to  a  chattel  mortgage  on  the  rents, 
executed  subsequent  to  the  real  estate  mortgage,  and  prior  to 
any  action  thereon.  First  Nat.  Bank  v.  Security  T.  &  S.  Bank, 
191—842. 
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Motor  Vehicles  to  Municipal  Corporations 

MOTOR  VEHICLES.    See  Appeal  and  Error,  10 ;  Highways, 
1,  4,  5;  Negligence;  Railroads,  2;  Trul,  19. 

MUNICIPAL  CORPORATIONS.    See  Negligence,  2,  3,  9—14 ; 
Trlil,  19. 

Proceedings  op  Council. 

Failure  of  Mayor  to^ign  Besolutlon.    A  resolution  ordering  the  cou- 

1  struction  of  a  paving  improvement  is  valid  though  not  signed 
by  the  mayor,  it  appearing  that  the  mayor  was  a  prime  mover 
in  the  enterprise  and  had  full  knowledge  of  the  passage  of  the 
resolution  from  the  time  it  was  so  passed.  Messer  v.  Marsh, 
191—1144. 

Officers,  Agents,  and  Employees. 

Pensions — Resignation  in  Case  of  Disability.     A   policeman  who, 

2  while  in  service,  becomes  mentally  or  physically  permanently 
disabled  from  performing  his  duties,  is  entitled  to  the  statu- 
tory pension,  and  it  is  immaterial  whether  he  leaves  the  service 
by  resignation  or  by  retirement  by  the  governing  board.  (Sec. 
932-n,  Code  Supp.,  1913.)     Lerch  v.  Morgan,  191—963. 

Pensions — Service  by  Pensioner.     A  policeman  who,  by  reason  of 

3  mental  or  physical  permanent  disability,  retires  from  the  service 
by  voluntary  resignation,  and  enforces  his  right  to  a  pension, 
may  be  required  to  perform  such  light  police  service  as  may 
be  within  his  capabilities.  (Sec.  932-n,  Code  Supp.,  1913.) 
Lerch  v.  Morgan,  191—963. 

Public  Improvements. 

Repairs  of  Paving.    Though  the  resolution  and  the  contract  of  a  city 

4  were  for  the  repair  of  paving  or  patching,  and  part  of  the  work 
done  was  in  the  nature  of  resurfacing,  jurisdiction  was  not 
defeated,  so  as  to  render  void  the  assessments  made  therefor. 
Noble  V.  City  of  Des  Moines,  191—12. 

Assessment  of  Benefits — Changing  Assessments.  There  being  no  basis 

5  in  the  evidence  for  any  other  assessment  than  those  confirmed 
by  the  district  court  on  appeal,  as  made  by  a  city  council,  the 
Supreme  Court  cannot  make  any  different  assessment,  nor  direct 
the  district  court  or  the  city  council  to  do  so.  Noble  v.  City 
of  Des  Moines,  191—12. 

Assessment  of  Benefits — Fraud.    On  objection  to  assessments,  fraud 

6  in  the  matter  of  street  paving  cannot  be  presumed.  Evidence 
reviewed,  and  held  insufficient  to  show  any  fraud.  Noble  v. 
City  of  Des  Moines,  191—12. 


n 


Index-Digest^  1447 

MuNioiPAii  Corporations  Continued      to  NsGLiaBNCE 

Failure  to  Iievy  Assessments  and  Deliver  Certificates.    The  act  of  a 

7  city  in  delaying,  through  its  public  officials,  the  fulfillment  of 
its  contract  abligation  to  levy  special  assessments  to  the  full 
amount  of  the  contract  price  and  interest,  if  any,  and  to  deliver 
assessment  certificates  to  a  nondefaulting  paving  contractor, 
until  jurisdiction  to  levy  such  assessments  is  wholly  lost,  arms 
the  contractor  with  right  to  recover,  not  through-  mandamus 
proceedings,  but  directly  against  the  city,  the  amount  of  the 
omitted  assessments  and  omitted  interest.  Barber  A.  P.  Go.  v. 
City  of  Des  Moines,  191— 76'2. 

Adoption  of  Besolntlon  of  Necessity.    A  resolution  of  necessity  may 

8  be  adopted  contemporaneously  with  and  as  a  part  of  a  general 
resolution  providing  for  the  construction  of  the  improvement. 
Meader  v.  Incorporated  Town  of  Sibley,  191 — 1139. 

Effect   of   Irregularity.     Jurisdiction   over   a   public   improvement, 

9  once  regularly  acquired  by  a  municipal  corporation,  is  not  lost 
by  a  subsequent  irregularity  which  may  be  corrected  on  appeal. 
So  held  where  one  of  the  publications  of  notice  to  bidders  was 
before  the  resolution  ordering  the  work  became  effective.  Messer 
V.  Marsh,  191—1144. 

Contract  in  re  Extension  of  Time.     A  provision  in  a  contract  for 

10  the  construction  of  a  municipal  improvement  which  provides 
for  a  bona-fide  extension  of  time  in  which  to  perform  the  work 
is  valid.     Messer  v.  Marsh,  191 — 1144. 

Torts. 

Nuisance — ^Notice.     A  city  is  not  liable  for  the  negligence  of  its 

11  contractor  in  allowing  steam  to  "pop  off'*  from  a  traction  en- 
gine, with  resulting  fright  to  plaintiff's  team  and  injury  to 
plaintiff's  person,  when  said  "pop"  was  purely  casual — the 
only  one  that  ever  occurred.  Quenrud  v.  Moore-Sieg  Cons.  Co., 
191—680. 

NEGLIOENCE.     See  Appeal  and  Error,  10;  Highways,  4,  5; 
Judgment,  7 ;  Municipal  Corporations,  11  j  Railroads. 

Acts  or  Omissions  Constituting  Negligence. 

Repair  of  Roof — ^Evidence.    Evidence  held  amply  sufficient  to  estab- 

1  lish  the  negligence  of  a  contractor  in  repairing  a  roof,  in  failing 
to  properly  protect  the  roof  from  rainstorm.  Orschel  Co.  v. 
Fischer,  191—74. 

Automobile  Accident — Failure  to  Give  Signal  or  to  Stop.    Evidence 

2  relative  to  defendant's  failure  to  give  signal  of  his  approach 
to  a  crowd  of  people  waiting  in  a  public  street  for  a  convey- 
ance, and  relative  to  his  failure  to  bring  his  car  to  a  stop,  re- 
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viewed,  and  held  ample  to  present  a  jury  question  on  the  issue 
of  defendant's  negligence.     Roberts  v.  Hennessey,  191 — 86. 
Operating  Vehicle  Under  Trai&c  Signal.     A  signal  from  a  traffic 

3  officer  to  the  operator  of  a  vehicle  to  pass  over  an  intersection 
in  no  wise  absolves  such  operator  from  the  duty,  in  so  passing 
over,  to  exercise  reasonable  care  in  the  matter  of  signals  and 
control  of  car.    Koberts  v.  Hennessey,  191 — 86. 

"Last   Clear   Chance" — Essential   Elements.     Principle   reaffirmed 

4  that  the  doctrine  of  the  "last  clear  chance''  has  no  applica- 
tion,  in  the  absence  of  evidence  that  the  one  sought  to  be 
charged  had  actual  knowledge  of  the  danger  of  the  person  seek- 
ing recovery.    Olaar  Tr.  Co.  v.  Omaha  &  C.  B.  8.  R.  Co.,  191 — 

.  124. 
Backing  Motor  Vehicle.     It   is  not  necessarily   negligent  for  the 

5  owner  to  "back"  his  motor  vehicle  along  his  own  private 
driveway,  when  he  might  have  passed  out  of  such  driveway 
by  driving  forward.    Caplan  v.  Reynolds,  191 — 453. 

Proximate  Cause. 

Injury  as  Cause  of  Ailment.    Testimony  tending  to  show  (1)  that 

6  a  person  was  free  from  physical  ailments  prior  to  an  injury; 
(2)  that,  immediately  after  said  injury,  the  party  did  have 
such  ailments;  (3)  that  said  ailments  did  exist,  in  fact,  accord- 
ing to  expert  examinations  had  several  months  after  the  injury; 
and  (4)  that  said  ailments  might  be  caused,  in  the  opinion  of 
experts,  by  such  an  injury,  will  support  a  jury  finding  that  the 
said  ailments  were  caused  by  said  injury.  Roberts  v.  Hennessey, 
191—86. 

Immaterial  Acts  of  Negligence.     When   one   specific   act   appears 

7  without  question  to  be  the  proximate  cause  of  an  injury,  all 
other  alleged  acts  of  negligence  become  wholly  immaterial. 
Pierce  v.  Liberty  Oil  Co.,  191—1013. 

Last  Clear  Chance — ^When  Bule  not  Applicable.    Principle  reaffirmed 

8  that  the  doctrine  of  the  "last  clear  chance"  has  no  application 
where  the  injured  party  was  not  seen  at  any  time  before  he 
was  injured.    Bennett  v.  Atchison,  T.  &  S.  F.  R.  Co.,  191 — 1333. 

Contributory  Negligence. 

standing  In  Public  Street.    It  is  not  negligence  per  se  for  a  person 

9  to  stand  in  a  public  street  in  a  crowd,  and  w^ait  for  an  on- 
coming street  car  at  a  point  where  passengers  are  taken  aboard, 
or,  under  such  circumstances,  to  stand  with  one's  back  to  an 
automobile  which  was  first  seen  when  it  was  200  feet  distant. 
(Facts  reviewed  in  detail.)     Roberts  v.  Hennessey,  191 — 86. 
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Choosing  Dangerous  In  Lieu  of  Safe  Way.    One  who  drives  upon  a 

10  combination  street  railway  and  wagon  bridge,  and  in  a  dense 
screen  of  smoke,  with  full  knowledge  that  he  may  at  any  time 
meet  a  street  car,  while  a  perfectly  safe  way  has  been  pro- 
vided for  him,  is  guilty  of  negligence  per  se,  Olaar  Tr.  Co.  v. 
Omaha  &  C.  B.  8.  E.  Co.,  191—124. 

Negligence  Per  Se  From  Knowledge  of  Defect.     A  pedestrian,  in 

11  passing  over  a  sidewalk  in  the  nighttime,  is  guilty  of  negli- 
gence per  se  when  he  proceeds  without  any  regard  to  his  own 
knowledge  that  the  walk  is  of  ample  width,  and  that,  at  a  given 
point,  one  half  of  it  is  perfectly  safe  and  the  other  half  dan- 
gerous.   Cratty  v.  City  of  Oskaloosa,  191 — ^282. 

Crossing  Tracks  Ahead  of  Approaching  Car.    The  driver  of  a  vehicle, 

12  in  driving  upon  a  street  railway  ahead  of  an  approaching  car, 
is  not  necessarily  negligent  because  he  did  not  exercise  infalli- 
ble judgment  as  to  the  safety  in  so  doing.'  Record  held  insuf- 
ficient to  show  negligence  per  se  in  plaintiff.  Guy  v.  Des  Moines 
City  B."Co.,  191—302. 

Jury  Question.     Evidence  in  a  personal  injury  case  reviewed,  and 

13  held  to  present  a  jury  question  on  the  issue  of  deceased's  con- 
tributory negligence  in  walking  in  the  nighttime  along  a  street 
and  on  the  tracks  of  a  street  railway.  Carr  v.  Inter-Urban  R. 
Co.,  191—501. 

Aproaching  Railway  Crossing.    The  operator  of  an  automobile  who 

14  approaches  a  railway  crossing  with  which  he  is  perfectly 
familiar,  at  a  speed  of  some  8  miles  an  hour,  and  who,  for  a 
distance  of  75  feet  from  the  crossing,  has  a  practically  con- 
tinuous view  of  the  track  for  300  feet,  and  drives  upon  the 
crossing  and  is  injured  by  a  passing  train,  is  guilty  of  con- 
tributory negligence.  For  an  added  reason,  he  is  guilty  of 
such  negligence  when  it  appears  that  he  was  given  timely 
warning  of  the  approach  of  a  car,  both  by  an  occupant  of  the 
car  and  by  a  flagman  stationed  at  the  crossing.  Reynolds  v. 
Inter-Urban  R.  Co.,  191—589. 

Contributory  Negligence   of  Invited  Gnest.     Whether   an   invited 

15  guest  in  an  automobile  over  which  he  has  no  control  is  guilty 
of  contributory  negligence  is  peculiarly  a  jury  question.  Record 
held  not  to  show  such  negligence  as  a  matter  of  law.  Bradley  v. 
Interurban  R.  Co.,  191—1351. 

Actions. 

Bes  Ipsa  Loquitur.     Proof  that  a  passenger,  on  being  invited   to 

16  alight  at  the  end  of  her  journey,  turned  from  her  position 
within  the  car,  to  alight,  and  was  immediately  thrown  to  the 
floor  and  injured,  does  not  crmte  a  presumption  of  negligence 
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on  the  part  of  the  carrier.    Walters  v.  Des  Moines  City  B.  Co., 
191—196. 
Jury   Qnestlon — ^Automobile  Accident.     Evidenee   and   instructions 

17  relative  to  an  automobile  accident  reviewed,  and  held  to  prop- 
erly present  a  jury  question  on  the  issue  of  the  negligence  of 
the  defendant  and  the  contributory  negligence  of  the  plaintiff. 
Powell  V.  Alitz,  191—233. 

Instructions — Specific  Items  of  Negligence.     After  the  court  has 

18  fully  and  correctly  covered  the  subject  of  negligence  and  con- 
tributory negligence,  it  is  not  error  to  refuse  instructions  which 
deal  with  the  effect  of  specific  items  of  evidence.  Powell  v. 
Alitz,  191—233. 

Jury  Question.     Evidence  in  a  personal  injury  case  reviewed,  and 

19  held  to  present  a  jury  question  on  the  issue  of  defendant's  neg- 
ligence (1)  in  not  keeping  a  proper  lookout  for  persons  on  the 
track;  (2)  in  operating  the  car  at  a  dangerous  rate  of  speed: 
and  (3)  in  failing  to  stop  the  car,  in  view  of  deceased's  dan- 
gerous position.     Carr  v.  Tnter-Urban  R.  Co.,  191 — 501. 

Jury  Question.     Principle  reaffirmed  that  the  issue  of  contributory 

20  negligence  must  be  submitted  to  the  jury  unless  the  facts  are 
clear  and  undisputed,  and  the  cause  and  effect  so  apparent  to 
every  candid  mind  that  but  one  conclusion  may  fairly  be  drawn 
therefrom.    McSpadden  v.  Axmear,  191 — 547. 

Assumption  of  Bisk — Tenant  Remaining  in  Repaired  Building.    A 

21  tenant  who  remains  in  possession  of  premises,  pending  repairs 
thereon  by  the  landlord,  does  not  assume  the  risk  attending  the 
collapse  of  the  building  when  the  record  demonstrates  that  the 
collapse  of  the  building  was  not  owing  to  the  dilapidated  condi- 
tion thereof,  but  to  the  negligent  manner  in  which  the  repairs 
were  carried  on.  Ruff  Drug  Co.  v.  Western  Iowa  Co.,  191 — 
1036. 

Speculative  Nature  of  Testimony.     The  negligence  alleged  as  the 

22  basis  for  an  action  must  be  proven  substantially  as  alleged — 
not  left  to  a  mere  inference  or  guess.  Hechtman  v.  Chicago  G. 
W.  R.  Co.,  191—1255. 

Basing  Negligence  on  Presumption  of  Oare.    The  presumption  of  duo 

23  care  on  the  part  of  a  person  who  is  killed,  without  any  eye- 
witness to  the  transaction,  does  not  authorize  the  building  of 
the  further  and  additional  presumption  that  the  party  who  killed 
him  was  negligent.  Bennett  v.  Atchison,  T.  &  S.  F.  R.  Co.,  191 — 
1333. 

NEW  TRIAL.     See  Time. 

Verdict — ^Excessiveness — $1,000.     Evidence  reviewed,  and  held  that 
1     a  verdict  of  $1,000  for  personal  injury  was  not  excessive'.     Rob- 
erts V.  Hennessey,  191 — 86. 
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Verdict — ^ExcesslveaaBS — $6,700.     Verdict  of  $6,700  for  severe  and 

2  lasting  personal  injury  sustained  as  ntmexcessive.  Kime  v. 
Owens,  191—323. 

Verdict — ^Ezceesivaiess.     Verdict  for  $5,000,  actual  and  exemplary 

3  damages  for  slander,  held  excessive.  Vowles  v.  Yakish,  191 — 
368. 

Inadequacy  of  Verdict.     A  verdict  for  $500  for  apparently  quite 

4  serious  injuries  is  not  so  shockingly  inadequate  as  to  justify 
the  appellate  court  in  overruling  the  trial  court  in  denying  a 
new  trial  on  the  ground  of  inadequacy  of  verdict.  Quenrud  v. 
Moore-Sieg  Cons.  Co.,  191—580. 

Misconduct  of  Jury — Failure  to  Show.     Evidence  held  insufficient 

5  to  show  that  certain  alleged  misconduct  took  place.  Quenrud 
V.  Moore-Sieg  Cons.  Co.,  191 — 580. 

Inadequate   Becovery — ^Nominal  Verdict.     If   the   evidence   in   an 

6  action  for  personal  injury  would  justify  the  jury  in  denying 
plaintiff  any  damages,  a  verdict  for  plaintiff  for  $1.00  will  not 
entitle  plaintiff  to  a  new  trial  on  the  theory  that  such  verdict 
was  a  finding  that  plaintiff  was  entitled  to  recover,  and  that 
$1.00  was  wholly  inadequate.  In  such  a  case,  a  verdict  for  $1.00 
will  be  treated  as  a  verdict  for  defendant.  Bubinson  v.  Des 
Moines  City  R.  Co.,  191—692. 

Newly  Discovered  Evidence — ^When  Error  to  Refuse  New  Trial.    Kc- 

7  versible  error  results  from  refusing  a  new  trial  on  a  showing 
of  newly  discovered  evidence: 

1.  Which  is  not  merely  cumulative  or  impeaching; 

2.  Which  presents  material  facts  germane  to  the  issues; 

3.  Which,  with  the  former  testimony,  would  justify  a  dif- 
ferent verdict;  and 

4.  Which  the  applicant  had  no  reason  to  believe  existed  when 
the  former  trial  was  had.    Henderson  v.  Edwards,  191 — 871. 

allowing  of  Abuse  of  Discretion.    An  order  for  a  new  trial,  (1)  for 

8  misconduct  in  argument,  or  (2)  for  error  in  instructions,  will 
not  be  disturbed,  in  the  absence  of  the  record  of  the  evidence 
and  of  the  proceedings  showing  that  the  court  abused  its  dis- 
cretion.   Vestal  V.  Thistle  Coal  Co.,  191—1112. 

Correct  Instruction  Effecting  Injustice.    A  new  trial  may  be  granted 

9  because  a  correct  instruction,  in  the  opinion  of  the  trial  court, 
worked  an  injustice  on  the  defeated  party.  Vestal  v.  Thistle 
Coal  Co.,  191—1112. 

Conditions  Precedent.   An  applicant  for  a  new  trial  under  Sec.  4091 
10    et  8€q,y  Code,  1897,  must  assume  the  burden  to  establish  two 
facts: 

1.  His  grounds  for  a  new  trial. 

2.  The  existence  of  a  cause  of  action  or  defense,  as  the  ease 
may  be.    Dolph  v.  Wortman,  191 — 1364. 
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Qroimds — Fraudulent  Concealment  of  Deed.    The  concealment  by  a 

11  litigant,  during  an  equitable  trial,  of  a  deed  which  was  material 
to  a  pending  issue  of  title,  when  such  deed  was  produced  in 
such  time  that,  by  stipulation,  both  parties  had  the  full  benefit 
of  said  deed  on  trial  de  novo  on  appeal,  is  not  such  fraud  as 
will  authorize  the  granting  of  a  now  trial,  under  Sec.  4091,  Code, 
1897.     Dolph  V.  Wortman,  191—1364. 

Verdict — ^Excessiveiiess — $10,000.     Verdict  of  $10,000  for  personal 

12  injury  held  not  excessive.  Bradley  v.  Interurban  R.  Co.,  191 — 
1351. 

NUISANCE. 

• 

Bed   Light  Act — ^Injunction   and   Tax   Against   Owner.     Evidence 

1  justifying  a  permanent  injunction,  under  the  so-called  Bed  Light 
Act,  against,  the  maintenance  by  tenants  of  a  house  of  prosti- 
tution, necessarily  imposes  the  duty  on  the  court  to  enter  the 
injunction  against  the  resident  landlord  owner,  and  to  assess 
the  statutory  $300  tax  against  the  property,  even  though  there 
is  no  direct  testimony  that  the  owner  had  knowledge  of  the 
character  of  the  house.  (Sec.  4944-h8,  Code  Suppl.  Supp.,  1915.) 
State  V.  McGraw,  191—1090. 

Bed  Light  Act — Forfeiture  of  Property  of  Innocent  Owner.     Per- 

2  sonal  property  which  is  ordinarily  and  customarily  used  for 
innocent  and  legitimate  purposes  is  not,  in  a  prosecution  under 
the  Red  Light  Act,  forfeitable  against  the  actual  owner  thereof, 
when  such  owner  is  not  shown  to  have  had  knowledge  that  the 
lessees  or  conditional  purchasers  of  said  property  were  using  the 
same  for  the  purpose  of  maintaining,  in  an  ordinary  residence, 
a  house  of  prostitution.    State  v.  McGraw,  191 — 1090. 

OFFIOEBS. 

Noncreation  of  Office.    A  legislative  act  which  provides  for  an  addi- 

1  tional  district  court  judge  does  not  create  an  office,  Schaffner 
v.  Shaw,  191—1047. 

Existence  of  Vacancy.     A  vacancy  in  office  occurs  instanter  upon 

2  the  passage  and  approval  of  a  legislative  act  which  authorizes 
the  governor  to  appoint  an  additional  district  judge  in  a  named 
district.     Schaflfner  v.  Shaw,  191—1047. 

PABENT  AND  CHILD.    See  Descent  and  DiSTRreuTiON,  7; 
Divorce,  11 — 13;  Exectttors  and  Administrators,  2. 

PARTIES. 

Action  on  ''Split"  Account.    A  party  who  has  assigned  par*  of  an 
account  may  not  sue  on  the  unassigned  part  without  joining  the 
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assignee,  either  as  plaintiff  or  defendant.     Kinart  v.  Seabury 
Co.,  191—937. 

PARTITION. 

Allowable  Oounterclalm — ^Accounting  In  Probate.     In  partition,  for 

1  the  setting  off  of  the  distributive  share  of  a  surviving  wife, 
who  was  executrix  of  the  estate,  the  heir  may  interpose  a  de- 
mand for  a  general  accounting  as  to  all  estate  matters,  including 
an  accounting  for  rents  collected  for  lands  in  which  the  wife  had 
no  distributive  share,  (Sec.  4240,  Code,  1897.)  Stevens  v.  Pels, 
191—176. 

Distributive  Share— Establishment  of  Liens.    An  heir,  in  an  action 

2  by  the  surviving  widow  to  have  her  distributive  share  set  off, 
may,  under  a  general  prayer  for  equitable  relief,  have  judg- 
ment for  his  interest  in  rents  collected  by  the  widow  as 
executrix,  and  may  have  such  interest  made  a  lien  on  such  dis- 
tributive share.     Stevens  v.  Pels,  191 — 176. 

Distribntiye  Share — ^Lien  for  ImprovementB.     Where  the  cost   of 

3  improvements  made  by  the  heir  was  made  a  charge  solely 
against  the  widow's  distributive  share,  held  that  it  should  be 
made  against  the  common  property.     Stevens  v.  Pels,  191 — 176. 


PAYMENT. 

Application — ^Failure  to  Give  Definite  Direction.  A  lender  who 
1  makes  a  loan  to  a  borrower  and  takes  chattel  security  on  cer- 
tain property,  on  the  assumption  that  a  third  party  holds  the 
borrower's  prior  note,  secured  on  the  same  property,  and  who 
desires  to  retain  control  of  the  loan  until  the  third  party's 
obligation  is  released,  must,  in  turning  over  the  amount  of  the 
loan  to  the  third  party,  definitely  instruct  such  third  party  to 
apply  the  money  only  on  such  obligation,  or  to  return  the  money. 
Without  such  definite  instruction,  the  third  party  may,  if  he 
holds  no  such  note  and  security,  apply  the  remittance  on  any 
obligation  held  by  him  against  the  borrower.  So  held  where  the 
lender  sent  a  draft  to  the  third  party  for  the  full  amount  of  the 
loan,  with  a  letter  stating  that  the  draft  was  *'in  full  payment'' 
of  the  borrower's  note,  "secured  by  20  head  of  red  steers," 
and  with  a  request  that  the  uncanceled  note  and  a  release  of 
the  mortgage  be  returned.  The  third  party  held  no  such  secur- 
ity, and  applied  the  draft  on  other  indebtedness  of  the  bor- 
rower. Held,  the  application  was  proper.  Bankers  L.  &  T.  Co. 
V.  First  Nat.  Bank,  191—119. 
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Voluntary  Payments — Recovery.     A  tenant  in  common,  in  posseB- 

2  sion,  who  voluntarily  pays  rent  to  his  cotenant,  also  in  posses- 
sion, may  not  recover  such  payments  on  the  naked  plea  that 
he  did  not  understand  his  rights,    Stevens  v.  Pels,  191 — 176. 

Payment  of  Draft  With  Worthless  Oheck.    A  draft  which,  on  its 

3  face,  requires  payment  to  be  made  in  cash   or  its  equivalent 
•         only,  and  likewise  limits  the  authority  of  the  collecting  bank 

to  collecting  and  remitting  to  the  drawer,  is  not  paid  by  the 
act  of  the  collecting  bank  in  receiving  the  check  of  the  drawee 
on  the  collecting  bank  for  the  full  amount  of  the  draft,  and 
surrendering  the  latter,  when  such  check,  without  any  fault  on 
the  part  of  the  maker,  turns  out  to  he  worthless.  Sanitary  Can 
Co.  V.  National  P.  &  C.  Co.,  191—1259. 

PHYSICIANS  AND  STTBGEONS.     See  Witnesses,  1—3. 

PLEADING.     See  Actions,  1;  Insurance,  11;  Judgment,  3; 
Railroads,  6. 

Prayer  as  Basis  for  Judgment.  *  A  prayer  (1)  for  reformation,  (2) 

1  for  judgment  on  the  reformed  writing,  and  (3)  for  general 
equitable  relief,  authorizes  judgment  on  the  original  writing, 
in  case  the  court  finds  that  reformation  is  unnecessary.  Boat- 
wright  V.  American  L.  Ins.  Co.,  191 — 253. 

Qeneral  Denial — Evidence  Admissible.     Under  a  general  denial  of 

2  a  contract  as  pleaded  by  plaintiff,  defendant  may  testify  as  to 
his  version  of  the  contract.  So  held  where  plaintiff  alleged  that 
he  was  employed  generally  by  defendant  to  find  a  purchaser 
for  defendant's  property,  and  defendant,  under  a  general  de- 
nial, was  permitted,  not  only  flatly  to  deny  the  pleaded  con- 
tract, but  to  testify  that  in  no  event  was  he  to  sell  unless  his 
wife  consented  thereto,    Craver  v.  Birmingham,  191 — 512. 

Amendment — ^Belated  Presentation  of  Issue.     An  issue  which  was 

3  not  before  the  court  when  judgment  was  rendered  may  not  be 
injected  into  the  case  under  guise  of  an  amendment.  Young  v. 
Mandis,  191—1328. 

PRINCIPAL  AND  AGENT.     See  Contracts,  7;  Execution, 
2;  Sales,  2. 

Authorized  Agent  May  Ratify  Act  of  Unauthorized  Agent.     An 

1     agent  who  has  authority  to  sell  goods  in  the  first  instance  may 

validly  ratify  the  sale  of  said  goods  by  another  agent  who  had 

no  authority  to  make  such  sale.     Horrabin  &  Co.  v.  McCallum, 

191—441. 
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Authority  to  Indorse  Bills  and  Notes.     Authority  in  an  agent  to 

2  indorse  for  value,  and  in  the  ordinary  course  of  business,  notes 
payable  to  the  principal,  does  not  carry  authority,  when  the 
note  matures,  to  indorse,  in  the  name  of  the  principal,  the 
maker's  renewal  note  to  the  transferee.  American  T.  &  8.  Bank 
V.  De  Jaeger,  191—758. 

Fraudulent  Profit  Acquired  by  Agent.     An  agent  will  not  be  per- 

3  mitted  to  retain  a  profit  which  he  has  acquired  by  being  un- 
faithful to  his  principal.    Havner  v.  Miller,  191 — 865. 

Authority — Declaration  of  Agent.    Agency  may  not  be  established 

4  by  the  declarations  of  the  agent.  Pierce  v.  Liberty  Oil  Co., 
191—1013. 

Agent  of  Borrower  (?)  or  Lender  (?)    A  borrower  who,  in  writing, 

5  designates  a  named  person  as  his  agent  to  receive  the  amount 
of  the  loan,  with  intent  that  he  should,  in  fact,  be  such  agent, 
must  bear  the  loss  consequent  on  the  embezzlement  of  the 
money  by  such  designated  agent.  Youtsey  v.  Union  Cent.  L. 
Ins.  Co.,  191—1120. 

PKINOIPAL  AND  SURETY.     See  Guaranty  ;  Trul,  6. 

Action  on  Bond — ^Burden  of  Proof.  In  an  action  for  false  arrest, 
and  on  the  arresting  officer's  bond,  conditioned  ''without  fear, 
favor,  fraud,  or  oppression  to  discharge  all  the  duties  *  *  *  re- 
quired of  his  office  by  law  and  the  ordinance  of  the  said  city," 
the  burden  of  proof  rests  on  the  surety  to  show  that  no  law  or 
ordinance  required  such  a  bond.    Scott  v.  Feilschmidt,  191 — 347. 

PROSTITUTION.     See  Nuisance. 
QUIETING  TITLE. 

Plaintiff  in  Possession.  A  deed  will  not  be  set  aside  on  a  naked 
showing  that  defendant  grantee  knew  of  plaintiff's  possession, 
and  could  easily  have  learned  that  plaintiff  was  asserting  title. 
Plaintiff  must  distinctly  prove  his  allegations  as  to  the  terms 
of  his  possession.    Shepherd  v.  Delaney,  191 — 138. 

RAILROADS.     See  Actions,  1 ;  Fraud,  2,  3 ;  Negligence,  14. 

Rigbt  of  Way — ^Insni&cient  Bridges  for  Drainage.     Evidence   re- 

1  viewed,  and  held  sufficient  to  sustain  a  verdict  for  damages 
to  crops,  because  of  insufficient  openings  in  a  railway  right  of 
way.    Pleak  v.  Chicago,  R.  I.  &  P.  B,  Co.,  191—1018. 

Accidents  at  Grossing — ^Failure  to  See  What  Is  Plainly  in  View. 

2  A  person  who,  possessed  of  normal  sight  and  hearing,  and 
under  nondistracting  circumstances,  approaches  and  goes  upon  fi. 
railway  crossing  with  which  he  is  evidently  familiar,  with  his 
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vehicle  under  perfect  control,  and  has  an  unobstructed  view 
of  the  railway  track  for  several  hundred  feet,  and  looks  for  a 
train  which  manifestly  is  in  plain  sight,  and  fails  to  see  it,  is 
guilty  of  negligence  per  se,  Swearingen  v.  United  States  Rail- 
road Adm.,  191—1096. 
Negligence — Employee  Alighting  From  Moving  Train.     Testimony 

3  that  a  passenger  train  was  made  up,  inspected,  and  started  on 
its  journey  in  the  ordinary  way,  reveals  no  negligence  as  to  an 
employee  whose  duty  was  to  refill  the  ice  coolers  prior  to  the 
starting  of  the  train  and  without  notice  of  such  starting,  but 
who,  on  the  occasion  in  question,  was  upon  the  train  when  it 
started,  and  was  injured  in  attempting  to  alight.  Hechtman  v. 
Chicago  G.  W.  R.  Co.,  191—1255. 

Kegllgence — ^Duty  to  Trackwalker.     A  railway  train  crew  is  under 

4  no  legal  obligation  to  slacken  speed,  blow  the  whistle,  or  main- 
tain a  lookout  for  the  benefit  of  an  experienced  trackwalker, 
who  has  good  eyesight  and  hearing,  intimate  knowledge  of  the 
track  in  question,  and  ample  knowledge  of  the  operation  of 
trains.    Bennett  v.  Atchison,  T.  &  S.  F.  R.  Co.,  191—1333. 

Federal  Employers'   Liability  Act — ^Negligence  as  Necessary  Ele- 

5  ment.  The  Federal  Employers*  Liability  Act  does  not  authorize 
a  recovery  of  damages  against  a  defendant  who  is  guilty  of 
no  act  of  negligence.  Evidence  attending  the  death  of  a  track- 
walker on  a  curve  in  a  cut  while  two  trains  were  passing  at 
high  speed  reviewed,  and  held  to  show  no  act  of  negligence  on 
the  part  of  the  defendant's  train  crews.  Bennett  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  191—1333. 

Federal  Employers'  Liability  Act — ^Assumption  of  Bisk.    No  specific 

6  pleading  is  necessary,  under  the  Federal  Employers'  Liability 
Act,  to  raise  the  issue  that  the  injured  employee  assumed  the 
risks  incident  (1)  to  his  ordinary  work,  and  (2)  to  his  viola- 
tion   of   rules   promulgated    for   his    own    safety.     Bennett    v. 

,  Atchison,  T.  &  S.  F.  R.  Co.,  191—1333. 
Federal  Employers'  Iiiability  Act — ^Necessary  Proof  in  re  Depen- 

7  dency.  Plaintiff,  suing  as  a  dependent  under  the  Federal  Em- 
ployers' Liability  Act,  must  show:  (1)  That  she  was  dependent 
on  the  deceased;  (2)  the  extent  to  which  the  deceased  con- 
tributed to  her  support;  (3)  the  probable  time  the  deceased 
would  have  continued  to  so  contribute;  and  (4)  the  present 
worth  of  the  sum  total  of  the  probable  contributions.  It  fol- 
lows that  the  life  expectancy  of  both  the  deceased  and  the 
dependent  plaintiff  becomes  very  material.  Bennett  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  191—1333. 

Accidents  at  Crossings — Gates  and  Watchmen.     Testimony  tending 

8  to  show  the  daily  operation  of  a  large  number  of  trains  over 
a  railway  crossing  is  admissible  on  the  issue  whether  reason- 
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able  care  demanded  the  maintenance  of  gates  or  watchmen  at 
such  crossing.  In  instant  case,  a  train  sheet  was  held  admissible. 
Bradley  v.  Interurban  R.  Co.,  191 — 1351. 
Kegligence  —  Employees  Injured  While  Passing  Over  Private 
9  Grounds.  A  railway  company,  under  the  Federal  Employers' 
Liability  Act,  owes  no  duty  to  one  of  its  employees  during  the 
time  such  employee  is  unnecessarily  and  solely  on  his  own  motion 
passing  across  private  property  (over  which  the  railway  com- 
pany has  no  control),  in  order  to  reach  the  railway  tracks,  even 
though  the  railway  company  knows  that  its  employees  are  in  the 
habit  of  passing  over  such  private  property  for  such  purpose. 
So  held  where  a  switchman,  working  on  one  track,  attempted 
to  pass  over  intervening  private  property,  in  order  to  reach 
other  tracks  of  the  company,  and  in  so  doing  fell  into  a  scalding 
vat  on  said  private  premises.  Emerson  v.  Chicago,  B.  I.  &  P. 
E.  Co.,  191—1386. 

BEFOBMATION   OF   INSTRUMENTS.     See  Pleading,  1. 

Mutual  Mistake  In  re  Mortgages.  A  reformation  of  a  land  contract 
will  be  granted  on  a  clear  showing  that  an  assumption  of  a 
mortgage  of  $6,500  at  6  per  cent  was  a  mutual  mistake,  in  that 
what  was  really  intended  was  the  assumption  of  two  mort- 
gages, one  for  $6,500,  at  5y^  per  cent,  and  one  for  a  sum  equal 
to  5^  of  1  per  cent  on  said  amount.  Kladivo  v.  Gaines,  191 — 
943. 

RELEASE. 

Ineffectual  Impeachment.     A  release  and  settlement  of  an  unliqui- 

1  dated  claim,  entered  into  by  one  who,  while  confined  to  his 
bed,  was  in  full  possession  of  his  faculties,  and  after  ample 
legal  advice  and  consultation  with  relatives  and  friends  as  to 
the  advisability  of  a  settlement,  may  not  be  overthrown  by  a 
showing  that  the  agent  who  secured  the  settlement  objected, 
when  the  settlement  was  made,  to  the  presence  of  attorney  for 
claimant,  and  enlarged  on  the  possible  duration  of  the  litigation 
in  case  no  settlement  was  made.  Kilby  v.  Charles  City  W.  B. 
Co.,  191—926. 

Covenant  ''Not  to  Sue."    A  covenant  by  an  injured  person  that,  in 

2  consideration  of  money  paid  to  him  by  another,  he  will  ''not 
sue"  such  other  on  account  of  such  injury  will  not,  in  and  of 
itself,  be  construed  as  a  concession  by  the  one  paying  the 
money  that  he  was  liable  for  said  injury,  nor  as  any  evidence 
that  the  covenantor  was  making  a  claim  that  the  person  paying 
the  money  was  so  liable.  Benner  v.  Model  L.,  0.  &  D.  Co., 
191—1288. 

Vol.  191  Ia.— 92 
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REBIAINDERS.    See  Wills,  14,  20. 
REPLEVIN.     See  Dismissal  and  Nonsuit,  1. 

SALES.     See  Principal  and  Agent,  1. 

FaUnre  to  InBpect  as  Precluding  Oonnterclalm.    The  rule  that,  when 

1  goods  are  furnished  under  an  executory  contract  as  to  quality, 
and  such  quality  is  readily  discernible  on  inspection,  the  buy- 
er's failure  to  so  inspect,  and  his  retention  of  the  goods  without 
objection,  preclude  a  subsequently  asserted  counterclaim  for 
damages,  does  not  apply  to  a  sale  induced  hy  false  and  fraudu- 
lent representations,  Wrot  Iron  Heater  Co.  v.  Banders  Furn.  Co., 
191—413! 

Warranty — Jury  Question  in  re  Agency.    Evidence  held  to  present 

2  a  jury  question  on  the  issue  whether  the  defendant  purchased 
the  warranted  goods  of  the  plaintiff  in  his  individual  capacity 
or  in  a  capacity  as  agent  only.  Kendenhall  v.  Kallem,  191 — 
987. 

Warranty — ^Effect  of  Affirmance  After  Breach  of  Warranty.     The 

3  purchaser  of  warranted  goods  may,  in  case  of  breach  of  war- 
ranty, affirm  the  contract,  and  counterclaim  for  damages.  Men- 
denhall  v.  Kallem,  191—987. 

Warranty — Jury  Question  in  re  Damages  for  Breach.    Evidence  held 

4  to  present  a  jury  question  on  the  proper  measure  of  damages 
for  breach  of  warranty  in  a  gasoline  engine,  paid  for  in  part 
by  the  delivery  of  a  secondhand  engine.  Mendenhall  v.  Kallem, 
191—987. 

SCHOOLS  AND  SCHOOL  DISTBICTS. 

Tuition  of  Nonresident  Pupils.    A  school  corporation  which  furnishes 

1  an  approved  four-year  high-school  course  of  study  may  legally 
demand  from  nonresident  pupils  a  tuition  in  excess  of  that 
which  the  corporation  may  legally  charge  against  the  school  * 
corporation  of  which  the  nonresident  pupil  is  a  resident.  (Sec. 
2804,  Code,  1897;  Sec.  2733-la,  Code  Suppl.  Supp.,  1915;  Ch. 
156,  37  G.  A.)     Chambers  v.  Everett,  191 — 49. 

Consolidated  Districts — ^Population  of  Oity  or  Town.     Holding  re- 

2  affirmed  that,  in  the  provision  of  Sec.  2794-a,  Code  Suppl.  Supp., 
1915,  as  amended  by  Ch.  149,  38  G.  A.,  ''when  it  is  proposed  to 
include  in  such  district  a  school  corporation  containing  a  city, 
town  or  village  with  a  population  of  SOO  or  more  inhabitants," 
the  italicized  clause  modifies  "city,  town  or  village,"  and  not 
"corporation."    State  v.  Seaton,  191 — 81. 

Consolidated  Districts — ^Notice — ^Newspaper  of  Oeneral  Circulation. 

3  Notice  of  an  election  to  vote  on  the  question  of  the  formation 
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of  a  consolidated  school  district,  to  be  composed  of  territory 
from  more  than  one  county,  need  not,  when  no  newspaper  is 
published  within  the  proposed  district,  be  published  in  a  news- 
paper which  has  a  ''general"  circulation  in  each  of  the  said 
different  portions  of  territory  which  it  is  proposed  to  include 
within  the  district.  The  proposed  district  will  be  treated  as  a 
unit,  and  general  circulation  therein  is  all-sufficient.  Regan  v. 
Hugus,  191 — 661. 

Directors — ^Validity  of  Election.    An  election  of  school  directors  is 

4  not  rendered  invalid  by  the  naked  fact  that  such  election  was 
conducted  by  two  judges  instead  of  three  judges,  as  commanded 
by  statute.    McDunn  v.  Boundy,  191 — ^976. 

Teachers — Instmctlon  in  German.    The  teaching  of  ''reading"  in  a 

5  parochial  school  to  pupils  under  the  eighth  grade  by  means  of 
books  on  secular  subjects  in  the  German  language  is  violative 
of  Ch.  198,  Acts  38th  G.  A.,  even  though  the  purpose  of  such 
teaching  is  to  qualify  such  children,  in  accordance  with  the 
beliefs  of  the  church,  (1)  to  read  and  understand  the  German 
catechism  and  Bible,  in  order  to  become  communicants  of  the 
church,  and  (2)  to  participate  intelligently  in  the  home  with 
their  parents  in  religious  worship  and  instruction  in  the  German 
language,  and  even  though  all  common  school  branches,  includ- 
ing reading,  are  also  taught  in  English  in  said  school.  State  v. 
Bartels,  191—1060. 

Directors — ^Dnty  to  Issne  Diploma.     A  school  board  is  under  legal 

6  duty  to  issue  a  diploma  and  a  certificate  of  grades  to  a  pupil 
who  has,  under  its  rules  and  regulations,  completed  the  course 
of  study  prescribed  for  the  school;  and  such  duty  may  not  be 
avoided  by  any  arbitrary  action  on  the  part  of  the  board.  So 
held  where  the  refusal  to  issue  the  diploma  was  based  on  the 
pupil's  refusal  to  obey  an  order  by  the  board  to  the  effect  that 
the  pupils  must  wear  "caps  and  gowns"  at  the  graduating 
exercises.    Valentine  v.  Independent  Sch.  Dist.,  191 — 1100. 

Directors — ^Appeal  from  Rulings.    Principle  reaffirmed  that  an  appeal 

7  from  the  action  of  the  board  of  directors  in  applying  rules 
which  involve  discretionary  power  on  the  part  of  the  board 
must  be  to  the  county  superintendent,  Valentine  v.  Independent 
Sch.  Dist.,  191—1100. 

Oonsolidated  Districts.     A  consolidated  independent  school  district 

8  may  be  organized  from  two  integral  independent  districts  hav- 
ing more  than  16  sections  of  land,  the  method  of  combining 
independent  districts  not  being  exclusively  provided  by  Sees. 
2793,  Code  Supp.,  1913,  and  2799,  Code,  1897.  (Sec.  2794-a, 
Code  Suppl.  Supp.,  1915;  38  G.  A.,  Ch.  149.)  State  v.  Spellman, 
191—1181. 
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SEASGHES  AND  SEIZURES. 

Unreasonable  Searcliesr— Waiver.  The  objection  that  articles  sought 
to  be  introduced  in  evidence  were  obtained  by  an  unreasonable 
and  unlawful  search  of  defendant's  premises  may  not  be  urged, 
when,  after  successfully  excluding  the  articles  on  said  ground, 
the  defendant,  in  his  own  testimony,  voluntarily  enters  into  an 
explanation  of  his  possession  of  said  articles.  8tate  v.  Brow- 
man,  191—608. 

SPECIFIC  PERFOBMANCE. 

Oral  Oontract  With  Possession  and  Part  Payment.    An  oral  contract 

1  for  the  purchase  of  real  estate,  followed  by  possession  and  part 
payment  by  the  purchaser,  is  specifically  enforcible.  Evidence 
held  sufficient  to  show  the  contract  and  possession  and  payment 
thereunder.    Frederick  v.  Frederick,  191 — 202. 

Inability  to  Definitely  Determine  Oontract.     Specific  performance 

2  of  a  contract  for  the  sale  of  real  estate  will  not  be  decreed 
when  the  record  demonstrates  that  the  parties  are  in  dispute 
as  to  the  terms  on  which  the  land  was  to  be  sold,  and  the  court, 
from  such  record,  is  unable  to  clearly  and  definitely  determine 
the  truth  of  the  matters  in  dispute.  So  held  where  the  unde- 
terminable matter  was  a  dispute  as  to  the  payment  of  interest 
on  drainage  taxes.    McKenzie  v.  Whetzel,  191 — 332. 

Evidence— Snificieney.     Evidence  held  insufficient  to  justify  a  de- 

3  croe  of  specific  performance  against  a  purchaser  at  foreclosure 
sale.    Dunwoody  v.  Wood,  191 — 655. 

Dismissal  When  Defendant  is  Nonowner.     A  plaintiff  who  brings 

4  action  for  specific  performance  without  reasonable  grounds  for 
believing  that  defendant  owned  the  property,  may  not  complain 
if  the  court,  when  nonownership  is  made  to  appear,  dismisses 
the  action  and  relegates  plaintiff  to  an  ordinary  action  for 
damages.     Cotter  v.  Oilman,  191 — 795. 

STATUTES.     See  Constitutional  Law  ;  Descent  and  Distri- 
bution, 9;  Officers. 

Oonstruction — ** Population."    Paragraph  26  of  Sec.  48,  Code,  1897, 

1  provides  a  statutory  rule  of  construction  for  the  term  **  popu- 
lation,'^  while  Sec.  177-c,  Code  Supp.,  1913,  provides  a  rule 
of  evidence.  It  follows  that  the  enactment  of  the  latter  did  not 
repeal  the  former.    State  v.  Seaton,  191 — 81.  . 

Construction — ** Population."     The  term  "population,"  when  em- 

2  ployed  in  a  statute,  conclusively  means  the  same  as  though  the 
clause  **a3  shown  by  the  last  preceding  state  or  natiovutl  census** 
were  written  thereafter.     (Sec.  48,  Par.  26,  Code,  1897.)     So 
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held  as  to  Sec.  2794-a,  Code  Suppl.  Supp.,  1915,  as  amended, 
relating  to  the  organization  of  consolidated  independent  school 
distriets.     State  v.  Seaton,  191 — 81. 
"Law"  With  Effectiveness  Postponed.     A  legislative  act  becomes 

3  a  law  instanter  upon  its  due  passage  and  approval  by  the  gov- 
ernor, notwithstanding  the  fact  that  the  date  when  it  becomes 
effective  is  postponed.     Schaffner  v.  Shaw,  191 — 1047. 

Construction — ^Absurd   Consequences.     Principle   reaffirmed   that   it 

4  must  be  presumed  that  the  legislature  did  not  intend  an  enact- 
ment to  work  absurd  consequences.    State  v.  McGraw,  191 — 1090. 

Subjects  and  Title  of  Act — ^Insufficient  Title.     A  legislative  title 

5  which  declares  a  purpose  to  amend  a  named  section  of  law,  and 
correctly  designates  the  subject-matter  of  said  section,  will  not 
support  an  enactment  on  a  subject-matter  which  is  distinctly 
different  from  that  covered  by  said  section.  In  other  words,  the 
legislature  may  not,  under  the  guise  of  amending  a  specified 
section  dealing  with  one  subject-matter,  radically  amend  an- 
other section  dealing  with  a  distinctly  different  subject-matter. 
So  held  where  the  title  was,  **to  amend  Section  1304,  Suppl. 
Supp.,  1915,  relating  to  property  exempt  from  taxation,"  while, 
the  act  provided  a  method  of  fixing  the  assessed  valuation  of 
corporate  hank  stoclCy — a  subject-matter  -  fully  covered  by  Sec. 
1322,  Code  Supp.,  1913.  Dos  Moines  Nat.  Bank  v.  Pairweather, 
191—1240. 

STIPULATIONS. 

Construction.  Where  a  party  died,  pending  an  appeal  by  her  from 
an  adverse  order  in  guardianship  proceedings,  a  stipulation  by 
her  heirs  in  full  settlement  of  all  controversies  except  the  said 
appeal,  which  was  to  be  submitted  on  its  merits,  will  not  ob- 
ligate said  heirs  to  pay  an  attorney,  who  was  not  a  party  to 
the  stipulation,  for  services  rendered  in  said  appeal.  Kratz  v. 
Wolff,  191—328. 

STREET  RAILWAYS.     See  Appeal  and  Error,  10 ;  Carriers  ; 
Negligence,  2,  9,  10,  12—14,  16,  19. 

TAXATION. 

Unauthorized  Assessment  by  County  Treasurer.  An  assessment  of 
1  bank  stock  under  Sec.  1322,  Code  Supp.,  1913,  which  has  passed 
the  boards  of  review,  and  remains  unchallenged  during  the  cur- 
rent year  by  the  county  auditor,  under  Sec  1385-b,  Code  Supp., 
1913,  becomes  a  finality.  In  other  words,  even  though  the  as- 
sessor fails  to  correctly  compute  the  value  of  the  stock  from 
the  statement  furnished  by  the  bank,  in  that  he  omits  to  take 
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into  consideration  certain  elements  of  value  which  would  have 
enhanced  the  value  of  the  stock,  nevertheless  the  values  so 
omitted  are  not  property  which  the  county  treasurer  may  assess, 
under  8ec.  1374,  Code,  1897,  as  property  **  withheld  or  over- 
looked,*' Especially  is  this  true  when  it  appears  that  the  first 
entered  tax  has  been  paid.  Langhout  v.  First  Nat.  Bank,  191 — 
957. 
Sharee  of  Stock  of  National  Bank.     Principle  reaffirmed  that  the 

2  state  has  power,  under  Sec.  5219  of  the  Federal  statutes,  to 
assess  the  shares  of  stock  of  a  national  bank,  regardless  of  the 
tax-exempt  character  of  the  assets  of  the  bank.  Des  Hoines 
Nat.  Bank  v.  Fairweather,  191—1240. 

Bhares  of  Bank  Stock — ^Deducting  Securities  "Exempt  From  Taza- 

3  tion.*'  While  a  national  bank  and  a  private  banker  are  required 
to  furnish  to  the  assessor  the  same  items  of  information  relative 
to  their  affairs,  among  which  is  the  item  of  securities  *' exempt 
from  taxation''  (Sees.  1321,  1322,  Code  Supp.,  1913),  yet  the 
assessor,  in  fixing  the  value  of  the  shares  of  stock  of  national 
banks  is  not  permitted  to  give  any  consideration  to  the  item  of 
securities  "exempt  from  taxation,"  for  the  very  good  reason 
that,  in  fixing  the  value  of  such  shares  of  stock,  he  is  com- 
manded to  confine  his  computation  of  values  to  (1)  capital,  (2) 
surplus,  and  (3)  undivided  profits.  (Sec.  1322,  Code  Supp.,  1913.) 
Des  Moines  Nat.  Bank  v.  Fairweather,  191 — 1240. 

Nondiscrimination  Against  Shares  of  Stock.     No  discrimination  in 

4  taxation  is  revealed  by  Sec.  1321,  Code  Supp.,  1913,  which 
superfiuously  concedes  that  tax-exempt  government  securities 
owned  by  a  private  banker  may  not  be  taxed,  and  by  Sec.  1322, 
Code  Supp.,  1913,  which  provides  that,  in  assessing  shares  of 
stock  of  a  corporate  bank,  no  deductions  shall  be  allowed  on 
account  of  tax-exempt  government  securities  which  are  owned 
by  the  hanky  even  though  such  securities  do  enhance  the  value 
of  the  shares  of  stock.  Des  Moines  Nat.  Bank  v.  Fairweather, 
191—1240. 

Corporate  Assets  and  Shares  of  Stock  as  Distinct  Entities.    Tax- 

5  exempt  government  securities  owned  by  a  national  bank  and 
the  shares  of  stock  of  the  bank  owned  by  a  shareholder  are 
separate  and  distinct  classes  of  property.  It  follows  that,  inas- 
much as  the  stockholder  is  not,  in  a  legal  sense,  the  owner  of 
the  exempt  securities,  he  may  not,  in  the  assessment  of  his 
shares,  have  a  deduction  on  account  of  such  securities.  Des 
Moines  Nat.  Bank  v.  Fairweather,  191 — 1240. 

TENANCY  IN  COMMON.    See  Limitation  of  Actions,  5. 

Liability  of  Cotenant  for  Bent.    A  tenant  in  common,  in  possession 
1     of  the  undivided  property,  who  in  no  wise  denies  the  right  of  his 
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cotenant  to  also  take  possession,  is  not  liable  for  rent  to  the 
tenant  out  of  possession.  (See  37  G.  A.,  Gh.  27,  for  new  statute.) 
Stevens  v.  Pels,  191—176. 
Tenancy  Implied,  in  Order  to  Avoid  Statute  of  Limitation.  Where 
2  a  widow,  for  more  than  10  years,  pontinues  with  the  heirs  in  a 
joint  occupancy  of  lands,  without  any  application  to  set  apart 
her  distributive  share,  equity  will  imply  a  mutual  agreement 
between  her  and  the  heirs  for  a  tenancy  in  common,  against 
which  no  statute  of  limitation  runs.    Stevens  v.  Pels,  191 — 176. 

TIME. 

Computation — "Until."  "Until'*  a  certain  day  includes  said  day. 
In  other  words,  an  order  of  court  giving  a  party  "until"  a 
certain  day  to  do  a  named  thing  gives  the  party  the  right  to  do 
said  thing  on  and  during  said  day,  unless  the  contrary  intent  is 
reasonably  clear.  So  held  as  to  an  order  for  time  in  which  to 
file  motion  for  new  trial.     Henderson  v.  Edwards,  191 — 871. 

TRIAL.  See  Actions,  2 ;  Appeal  and  Error,  7,  9,  18,  19 ;  As- 
sault AND  Battery;  Evidence,  1;  Insurance,  7;  In- 
toxicating Liquors,  1;  Judgment,  3;  Negligence,  6, 
13,  16—23. 

Course  and  Conduct  in  General. 

Law  or  Equity — ^Waiver.     It  matters  little  that  plaintiff  is  on  the 

1  equity  side  of  the  calendar,  if  the  court  has  jurisdiction  of  the 
parties  and  subject-matter,  and  defendant  does  not  complain 
that  he  is  on  the  wrong  side  of  the  calendar.  Johnson  v.  Home 
Mut.  Ins.  Assn.,  191 — 635. 

Formation  of  Jury.    The  formation  of  a  jury  panel  is  not  a  part  of 

2  the  trial.    State  v.  MeClain,  191—750. 

View  of  Premises.     The. court  may  very  properly  permit  the  jury, 

3  in  eminent  domain  proceedings,  to  view  the  premises  sought  to 
be  condemned.     Draker  v.  Iowa  Elec.  Co.,  191 — 1376. 

Law(?)  or  EqultyC?) — Equitable  Proceeding  for  New  TrlaL    A  pro- 

4  ceeding  for  a  new  trial  on  the  ground  of  fraud,  in  an  action  of 
partition  involving  an  issue  of  title,  is  properly  tried  in  equity, 
especially  when  such  trial  was  acquiesced  in  by  the  parties  in 
the  trial  court.     Dolph  v.  Wortman,  191 — 1364. 

Taking  Case  from  Jury. 

Directed  Verdict — ^Least  Value  Under  Evidence.    Plaintiff  may  not 

5  complain  of  a  properly  directed  verdict  against  himself  when 
such  verdict  was  computed  on  the  basis  of  plaintiff's  lowest 
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estimate  of  value  and  defendant  does  not  object.     Bonka    v. 
Yonkers,  191 — 599. 

Jury  Question — ^Undisputed  Facts.    Undisputed  facts  may  present  a 

6  jury  question.  So  held  where  the  liability  of  a  guarantor  de- 
pended on  the  presentation  of  the  claim  to  the  principal  "within 
a  reasonable  time  after  maturity."  Williamson  Heater  Co.  v. 
Whitmer,  191—1115. 

Jury  Trial — ^Motions  for  Verdict  Do  Not  Waive  Jury.    Motions  for 

7  a  directed  verdict,  made  by  both  hostile  parties  at  the  close  of 
all  the  testimony,  do  not  constitute  an  implied  waiver  of  a  jury 
when  the  testimony  does,  in  fact,  present  a  jury  question  as  to  the 
facts,     Manska  v.  San  Benito  Land  Co.,  191 — 1284. 

Instructions — Necessity  and  Subjbct-Matter. 

Absence  of  Evidence  to  Justify.    An  instruction  to  the  effect  that, 

8  if  a  buyer  failed  to  inspect  goods  and  discover  their  noncon- 
formity to  contract,  he  would  forfeit  his  right  to  counterclaim 
for  damages,  is  erroneous,  when  the  applicable  evidence  mani- 
festly demonstrates  that  no  mere  inspection  would  reveal  such 
nonconformity.  Wrot  Iron  Heater  Co.  v.  Sanders  Furn.  Co., 
191—413. 

Basis  for  Applicable  Instruction.     Testimony  admissible  under  the 

9  pleadings  necessarily  furnishes  basis  for  applicable  instructions. 
Craver  v.  Birmingham,  191 — 512. 

Submission  of  Noncontroverted  Fact.     Plaintiff  may  not  complain 

10  of  the  submission  to  the  jury  of  a  noncontroverted  fact,  when 
the  record  reveals  the  further  fact  that  plaintiff  was,  on  other 
sustainable  grounds,  denied  any  recovery.  McSpadden  v.  Ax- 
mear,  191 — 547. 

Submitting  Unsupported  Issues.     Error  results  from  copying  into 

11  the  instructions  all  the  grounds  of  negligence  enumerated  in 
the  petition,  and  directing  the  jury  that  one  or  more  of  the 
grounds  "alleged  by  the  petition"  must  be  established,  when 
some  of  said  grounds  are  without  support  in  the  evidence. 
Borough  v.  Minneapolis  &  St.  L.  R.  Co.,  191—1216. 

Submission  of  Unsupported  Issues.    Wholly  unsupported  issues  must 

12  not  be  submitted  to  the  jury.  So  held  where  the  issue  was  on 
the  material  allegations  (1)  that  the  track  wsm  straight,  and  (2) 
that  the  train  crew  could  and  did  see  the  deceased  in  time  to 
prevent  the  injury,  and  where  the  evidence  conclusively  estab- 
lished a  contrary  state  of  facts.  Bennett  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  191—1333. 
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Instructions — Form,  Requisites,  and  Sufficiency. 

Conillcting  and  Contradictory.    Instructions  are  not  conflicting  and 

13  contradictory  which  (1)  in  one  part  declare  that  a  person  in  a 
public  street  must  make  reasonable  use  of  his  sense  of  sight, 
and  (2)  in  another  part  declare  that  a  party  about  to  board  a 
street  car  **is  not  absolutely  required  to  keep  a  lookout  for 
automobiles   at   that  point."     Roberts  v.   Hennessey,   191 — 86. 

Correct  But  Nonezplicit.     Correct  but  nonexplicit  instructions  are 

14  all-sufficient,  in  the  absence  of  a  request  for' greater  elaboration. 
Roberts  v.  Hennessey,  191 — 86. 

Copying  Pleadings.     Stating  issues  in  the  language  of  noncompli- 

15  cated  pleadings  is  not  reversible  error.  Powell  v.  Alitz,  191 — 
233. 

Snfficieincy  in  General — ''Proximate  Cause."     It  is  not  necessary 

16  for  the  court  to  use  the  term  ''proximate  cause"  every  time 
the  defendant's  alleged  negligence  is  referred  to  in  the  in- 
structions.    Powell  V.  Alitz,  191 — 233. 

Waiver  of  Bight  to  Specific  Charge.    Instructions  correct  as  far  as 

17  they  go  are  sufficient,  in  the  absence  of  a  request  for  more 
elaboration.     In  re  Estate  of  Frederickson,  191 — 315. 

Awkward  Statement  of  Issnes.    The  pleadings  and  undisputed  evi- 

18  dence  in  a  case  may  demonstrate  that  an  awkwardly  drawn 
and  grammatically  incorrect  instruction  was  understood  by  the 
jury  in  the  correct  sense.  So  held  where  the  omission  in  the 
instructions  of  a  relative  pronoun  afforded  some  ground  for  the 
contention  that  defendant  was  admitting  an  act  of .  negligence. 
Kime  v.  Owens,  191—323. 

Effect  of  Explicit  Ordinance.     The  effect  of  an  ordinance  which 

19  simply  provides  that,  when  two  vehicles  are  at  right  angles  ap- 
proaching each  other  at  an  intersection,  the  vehicle  to  the  right 
should  have  the  right  of  way,  is  sufficiently  covered  by  an  in- 
struction which  declares  that  a  violation  of  the  ordinance  will 
constitute  negligence.    Kime  v.  Owens,  191 — 323. 

Harmless  Inconsistency.    One  who  has  the  benefit  of  a  correct  instruc- 

20  tion  on  a  subject-matter  may  not  complain  that,  in  later  in- 
structions, the  court  introduced  inconsistent  elements  which  did 
not  render  the  correct  instruction  less  favorable  to  the  com- 
plainant.    Hopkins  v.  Convy,  191 — 402. 

Correct  But  Nonexplicit.     Correct  but  nonexplicit  instructions  are 

21  all-sufficient,  in  the  absence  of  a  request  for  greater  elaboration. 
Reilly  v.  Taft  Co.,  191—448. 

Paraphrasing  Grounds  of  Negligence.     In  presenting  several  speci- 

22  fications  of  negligence  which  constitute  but  a  single  thought, 
the  court  may  very  properly  paraphrase.  Caplan  v.  Reynolds, 
191—453. 
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Correct  Bnt  Not  Explicit.    Correct  but  nonexplicit  instructions  are 

23  sufficient,  in  the  absence  of  a  request  for  more  detailed  instruc- 
tions. So  held  where  plaintiff  alleged  no  specific  acts  of  neg- 
ligence, but  the  court,  in  correct  but  general  language,  sub- 
mitted all  acts  of  negligence  shown  by  the  evidence,  and  where 
plaintiff  made  no  request  for  greater  elaboration.  McSpadden 
V.  Axmear,  191 — 547. 

Undue  Emphasis.    The  act  of  the  court  in  marking  a  requested  in- 

24  struction  as  ''given,"  and  attaching  it  to  the  other  instructions 
given  by  the  court,  does  not  constitute  error — does  not  work  a 
giving  of  undue  prominence  to  such  instruction.  Clarinda  Nat. 
Bank  v.  Kirby,  191—786. 

Requested  Instructions. 

Befnsal  When  Point  Fully  Covered.     Instructions  are  properly  re- 

25  fused  when  the  point  is  fully  covered  in  other  portions  of  the 
charge.    Powell  v.  Alitz,  191—233. 

Testimony  in  Equipoise.    Refusal  to  instruct  as  to  the  effect  of  testi- 

26  mony  in  equipoise  will  not  constitute  reversible  error,  when  the 
court  correctly  and  fully  instructs  as  to  the  burden  of  proof. 
Hopkins  v.  Convy,  191 — 402. 

Instructions — Objections  and  Exceptions. 

Loss  of  Bight  to  Except  May  Not  be  Revived.     The  right  to  file 

27  exceptions  to  instructions,  if  once  lost  by  lapse  of  time,  may  not 
be  revived  by  the  court.  Standard  A.  &  R.  Co.  v.  Ford  Pav.  Co., 
191—682. 

Insnfllcient  Exceptions.     An  exception  to  an  instruction  given  by 

28  the  court,  to  the  effect  that  it  submits  to  the  jury  an  unoontro- 
veried  fact,  does  not  present  the  proposition  that  the  instruc- 
tion submits  a  fundamentally  erroneo%LS  theory  of  the  case,  Hainer 
V.  ChurchiU,  191—1125. 

Exception  to  Wrong  Instmction.     An  exception  will  not  be  disre- 

29  garded  because  it  mistakenly  points  out  the  wrong  instruction, 
when  the  error  is  manifest.    Hainer  v.  Churchill,  191 — 1125. 

Exceptions  to  Befosal  to  Instruct,  But  Not  to  Instructions  Qiven. 

30  A  failure  to  except  to  instructions  given  precludes  a  review  of 
exceptions  to  the  refusal  to  give  instructions.  In  Other  words, 
one  may  not  allow  the  instructions  given  to  become  the  law  of 
the  case,  and  then  expect  to  be  heard  on  the  proposition  that  the 
court  ought  to  have  presented  the  case  on  a  fundamentally  dif- 
ferent theory.     Hainer  v.  Churchill,  191 — 1125. 

Effect  of  Extension  of  Time  to  File  Motion  for  New  Trial.    An  ex- 

31  tension  of  time  in  which  to  file  a  motion  for  new  trial  does  not 
act  as  a  like  extension  of  time  in  which  to  file  exceptions  to  in- 
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structions.  Exceptions  to  instructions  m^ist  be  filed  vnthin  five 
days  after  verdict,  in  order  to  secure  review  on  appeal,  unless 
time  is  extended.     Crow  v.  Casady,  191 — 1357. 

Instructions — Construction  and  Operation. 

Omission  Supplied  in  Other  Instruction.     An  instruction  which  is 

32  erroneous  because  of  the  omission  of  an  essential  element,  of  the 
law  may  find  ample  cure  in  other  instructions  which  clearly  and 
definitely  include  such  omitted  element.  McSpadden  v.  Ax- 
mear,  191 — 547. 

Submission  of  Non-Jmry  Matter.     Instructions  which  inferentially 

33  submit  a  non-jury  matter  are  harmless  when  the  jury  did  not 
assume  to  pass  thereon  and  the  court  itself  made  the  proper 
order.  So  held  as  to  a  legacy's  being  a  charge  upon  certain 
land.    Powell  v.  Overton,  191 — 574. 

Repetition  of  Rule.    Repetition  of  a  rule  of  law,  while  undesirable, 

34  does  not,  of  itself,  constitute  reversible  error.  McSpadden  v. 
Axmear,  191 — 547. 

Verdict. 

Quotient  Verdicts.     An  executed  agreement  that  each  juror  should 

35  state  the  amount  which  he  thinks  plaintiff  should  recover,  with- 
out any  agreement  to  be  bound  by  any  amount,  does  not  consti- 
tute a  quotient  verdict,  even  though,  after  further  and  adequate 
discussion,  the  average  of  such  several  amounts  is  agreed  on 
and  returned  as  the  verdict.    Kime  v.  Owens,  191 — 323. 

Estoppel  to  Question  Special  Finding.    He  who  secures  the  submis- 

36  sion  of  a  direction  to  the  jury  to  find  specially  on  a  given  point 
may  not  successfully  ask  the  court  to  disregard  the  finding  re- 
turned, even  though  the  propriety  of  the  original  submission  is 
debatable.    Burghardt  v.  Scioto  Sign  Co.,  191 — 384. 

Sealed  Verdict  Without  Consent  of  Oounsel.    A  sealed  verdict,  re- 

37  turned  on  the  authority  of  the  court,  but  without  the  consent  of 
counsel,  will  not  be  set  aside,  in  the  absence  of  a  showing  of 
prejudice.    Caplan  v.  Reynolds,  191 — 453. 

TEUSTS.    See  Descent  and  Distribution,  7,  8;  Interest,  1; 
Wills,  4,  9. 

Express  Trusts — ^Parol  Incompetent  to  Establish.    An  heir  contend- 

1  ing  for  an  inheritance  may  not,  by  parol  evidence,  build  an 
express  trust  on  a  warranty  deed  which  recites  a  specific  con- 
sideration.   Barth  v.  Severson,  191 — 770. 

Oy  Pros  Doctrine  Approved.    The  cy  pres  doctrine  is  in  harmony  with 

2  the  spirit  of  our  institutions.    It  follows  that  the  court  will  not 
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permit  a  charitable  trust  to  fail  because  the  particular  method 
provided  by  testator  to  effect  the  trust  becomes  impossible  of 
performance  by  reason  of  unforeseen  contingencies,  when  it  can 
be  determined  from  the  will: 

1.  That  testator's  all-pervading  and  dominant  purpose  was  to 
create  a  designated  and  particular  charitable  trust. 

2.  That,  while  he  had  provided  a  particular  method  of  work- 
ing out  the  trust,  yet  he  did  not  intend  that  such  method  should 
be  exclusive,  irrespective  of  future  conditions. 

3.  That  some  other  method  may  be  substituted,  and  that 
thereunder  the  dominant  and  designated  purpose  of  testator  will 
be  carried  out  just  as  nearly  as  it  is  possible  to  carry  it  out. 
Hodge  V.  Wellman,  191—877. 

VENDOB  AND  PUEGHASES.    See  Specific  Performance. 

Besclsslon  for  Shortage  in  Acreage.    Evidence  reviewed,  and  held  to 

1  justify  a  rescission  of  a  contract  of  sale,  on  the  ground  that  part 
of  the  tract  which  the  purchaser  supposed  he  was  buying,  was 
within  the  line  of  a  city  street,  with  consequent  shortage  in 
acreage.     Peoria  Trac.  Corp.  v.  Mason,  191 — 228. 

Rescission — Fraud — Sufficiency  of  Evidence.  Evidence  held  to  justify 

2  a  decree  of  cancellation  of  an  exchange  of  lands,  on  the  ground 
of  fraud  of  the  defendant  and  his  agent.  Henderson  v.  Maas- 
kant,  191—658. 

Bight  of  Vendor — ^Long-continued  Possession  by  Vendee.    A  vendee 

3  may  not  take  and  indefinitely  retain  possession  of  the  premises 
and  refuse  to  pay  the  purchase  price  on  the  ground  that  the 
contract  abstract  of  title  is  faulty.  In  such  case,  vendee  must 
pay  the  price  and  recoup  under  his  warranty,  in  case  of  a  breach 
thereof.    Campbell  v.  Hagerty,  191 — 1265. 

Rescission — ^Vendor's  Duty  to   Return  Payment   Though   Paid   to 

4  Agent  as  Commission.  An  agreement  between  a  vendor  and  a 
purchaser  to  rescind  an  executed  sale  implies  an  agreement  on 
the  part  of  the  vendor  to  return  all  of  the  consideration,  even 
though  a  part  thereof  has  been  paid  to  vendor's  agent  as  com- 
mission, and  the  agent  declines  to  surrender  it.  Smith  v.  Eells, 
191—1307. 

Contract  for  Nonpersonal  Liability.    A  buyer  whose  peraoncd  liability 

5  for  the  purchase  price  is  limited  ''strictly  to  the  initial  pay- 
ment'' (the  balance  being  represented  by  incumbrance)  may  not 
be  personally  held  for  taxes  and  insurance  upon  the  property,  or 
for  interest  on  such  secured  balance.    Wells  v,  Flynn,  191 — 1322. 

VENUE. 

Domicile  or  Residence — Legal  Residence  of  Corporation.    The  legal 
1    residence  of  a  domestic  corporation  for  pecuniary  profit  is  at  its 
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prineipal  place  of  business,  as  designated  in  its  articles  of  in- 
corporation, and  the  corporation  may  be  sued  in  such  county, 
irrespective  of  the  residence  of  its  officers  and  of  the  location 
of  its  official  records  and  property.  State  v.  District  Court, 
191—244. 
Affidavit — Juiisdlctlon  to  Order  Oral  Examination.  A  judge  in  va- 
2  cation  has  no  jurisdiction  to  order  an  affiant  to  a  motion  for  a 
change  of  venue  to  appear  and  submit  to  oral  examination,  (1) 
unless  the  party  adverse  to  the  application  for  such  order  ap- 
pears, or  (2)  unless  such  adverse  party  ox  his  attorney  of  rec- 
ord is  served  with  notice  of  the  application  for  such  order. 
Federal  C.  L.  Soc.  v.  Taylor,  191—837. 

WATEBS  AND  WATESCOUKSES.     See  Judgment,  8,  9. 

WILLS.  See  Appeal  and  Error,  2;  Contracts,  4;  Descent 
AND  Distribution,  1;  Executors  and  Administrators, 
3 ;  Trusts,  2. 

Testamentary  Capacity. 

Senile  Dementia.     Principles  reaffirmed:     (1)  That  senile  dementia 

1  does  not  necessarily  render  a  party  incapable  of  making  a  will; 
and  (2)  that  a  party  has  testamentary  capacity  if  he  intelli- 
gently understands  (a)  the  nature  of  the  instrument  executed, 
(b)  the  nature  and  extent  of  his  estate,  (c)  the  natural  objects 
of  his  bounty,  and  (d)  the  distribution  which  he  wishes  to  make. 
In  re  Estate  of  Stryker,  191—64. 

Unadjudicated  Guardianship  and  Trustee  Proceedings.     Temporary 

2  guardianship  proceedings  and  proceedings  involving  the  ap- 
pointment of  a  trustee  for  the  handling  of  the  property  of  the 
ward,  even  though  there  was  not,  in  either  proceeding,  an  ad- 
judication of  mental  incompetency,  are  admissible  on  the  issue 
of  the  testamentary  capacity  of  such  person,  but  do  not  constitute 
a  prima-facie  showing  of  such  incapacity.  In  re  Will  of  Moore, 
191—135. 

Nonexpert  on  Mental  Competency.     Nonexperts  may,  on  'a  proper 

3  showing  of  acquaintance  and  observation,  give  an  opinion  as 
to  the  mental  soundness  of  a  testator.  Morrison  v.  McLaughlin, 
191—474. 

Requisites  and  Validity. 

Bevocation — Bevocation  by  Oodicil.    A  clearly  granted  life  estate  in 

4  realty,  with  remainder  over  to  a  named  person,  is  not  revoked 
by  a  codicil  which,  after  granting  additional  rights  to  the  life 
tenanty  conveys  to  trustees  all  the  real  property  of  which  the 
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testator  may  die  seized,  with  directions  to  sell  and  distribute 
the  proceeds  to  legatees  named  in  the  will  and  codicil.  It  is 
held  that  the  trustees  took  only  that  quantum  of  interest  in  the 
real  estate  which  the  purpose  of  the  trust  required, — that  quan- 
tum which  would  permit  the  formerly  clearly  granted  estates  to 
stand.  In  re  Estate  of  Bice,  191 — 206. 
Mental  Oompetency  and  Undue  Influence — Jury  Question.    Testimony 

5  which  would  sustain  a  verdict  of  mental  incompetency  or  a 
charge  of  undue  influence  necessarily  carries  the  issue  to  the 
jury.    Morrison  v.  McLaughlin,  191—474. 

Undue  Influence — ^Declarations  of  Legatee.    Declarations  by  legatees 

6  who  are  practically  sole  beneficiaries  under  the  will,  made  in  the 
presence  of  each  other,  and  before  or  after  the  execution  of  the 
will,  tending  to  show  their  domineering  and  dictatorial  control 
over  testator,  are  admissible  on  the  issue  of  undue  influence. 
In  re  Will  of  Busick,  191—524. 

Undue  Influence — Jury  Question.    Evidence  of  brutal  and  dominecr- 

7  ing  conduct  toward  a  testatrix  reviewed,  and  held  to  present  a 
jury  question  on  the  issue  of  undue  influence.  In  re  Will  of 
Busick,  191—524. 

Oontest — Oompetency  of  Evidence.    On  a  will  contest  involving  the 

8  soundness  of  mind  of  testator,  testimony  by  the  contestant  as 
to  the  amount  of  money  inherited  by  him  from  his  mother,  and 
what  he  did  with  the  inheritance,  held  competent.  In  re  Es- 
tate of  Armstrong,  191 — 1210. 

Codicil  Working  Revocation.     The  devise  of  a  remainders  after  the 

9  termination  of  a  life  estate  is  not  canceled  by  a  codicil  which 
withdraws  the  life  estate  and  substitutes  a  trust  estate  (1)  for 
the  support  for  life  of  the  former  life  devisee  and  (2)  for  the 
furnishing  of  an  annuity  to  the  remainderman  for  the  lifetime 
of  said  former  life  devisee.  This  is  true  even  though  the  re- 
mainderman is,  by  the  codicil,  made  trustee  of  said  trust  estate. 
Bennett  v.  Primer,  191—1233. 

Construction. 

Ambiguous  Designation  of  Wife's  Share.    A  devise  to  a  wife  by  a 

10  testator  without  issue,  of  ''that  part  of  my  estate  which  the  laws 
of  Iowa  provide  for  a  wife '«  equity, ' '  will,  in  case  of  any  doubt, 
be  construed  as  conveying  to  the  wife  the  portion  which 
would,  under  the  same  circumstances,  pass  to  her  in  case 
there  were  no  will,  to  wit:  $7,500  (after  debts  and  costs  are 
paid)  and  one  half  of  the  remaining  estate.  (Sec.  3379,  Code 
Supp.,  1913.)     Marvick  v.  Donhowe,  191—214. 

Custody  of  Corpus  of  Life  Estate.    A  devise  which,  after  devising 

11  certain  property  to  the  wife  in  her  own  right,  also  gives  to  her 
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"the  income  of  the  balance  of  the  estate  for  as  long  as  she 
lives,  or  until  such  time  as  she  may  again  marry,"  does  not 
per  8€  grant  her  the  custody,  control,  and  management  of  the 
corpus  of  the  life  estate.    Marvick  v.  Donhowe,  191 — ^214. 
Ambiguous  Antecedent.     A  devise  of  a  life  estate  in  realty  to  a 

12  daughter  of  testator's,  with  remainder  over  to  her  heirs^  with 
the  added  clause,  "but  she  shall  pay  to  my  said  wife,  each  year 
so  long  as  she  may  live,  $2.00  per  acre  cash,"  construed,  and, 
in  view  of  the  will  as  a  w^hole,  held  to  require  the  annuity  to 
be  paid  so  long  as  the  wife  lived,  and  not  so  long  as  the  devisee 
daughter  lived.    Duden  v.  Duden,  191 — 515. 

Wlien  Annuity  Charge  on  Land.    A  devise  of  realty,  coupled  with 

13  a  proviso  that  the  devisee  shall  pay  an  annuity  to  a  named  per- 
son during  the  lifetime  of  the  latter,  with  no  proviso  that  a 
breach  in  payment  will  forfeit  the  devise,  will  be  construed  as 
a  charge  on  the  land.    Duden  v.  Duden,  191 — 515. 

Remainder — ^Vested  (7)  or  Contingent  (?)    A  devise  of  a  life  estate, 

14  with  proviso  that  "from  and  immediately  after  the  death"  of 
the  life  tenant,  the  remainder  shall  pass  to  the  ^^ surviving^* 
children  of  the  life  tenant,  creates  a  contingent  remainder. 
Sutherland  v.  Green,  191 — 711. 

Action  In  Equity.     Principle  reaffirmed  that  a  court  of  equity  has 

15  jurisdiction  to  entertain  an  action  for  the  sole  purpose  of  con- 
struing a  will.    In  re  Estate  of  McAllister,  191 — 906. 

Liability  of  Residuary  Estate  for  Debts.    Devise  of  a  solvent  testa- 

16  tor  to  a  wife  construed,  and  held  to  cast  the  entire  burden  of 
debts  upon  the  residuary  legatees.  In  re  Estate  of  McAllister, 
191—906. 

Ineffective  Codicil  As  Indicating  Intention.    A  codicil  which  is  in- 

17  effective  because  of  insufficient  execution  may,  nevertheless, 
point  the  way  to  testator  ^s  intention.  In  re  Estate  of  McAllis- 
ter, 191—906. 

Avails  of  Life  Insurance.    The  avails  of  a  policy  of  insurance  on  the 

18  life  of  a  childless  testator,  not  specifically  disposed  of  by  the 
will,  will  pass  to  the  wife  when  such  is  the  manifest  intent  of 
the  will  and  no  agreement  or  assignment  to  the  contrary  is 
made  to  appear.    In  re  Estate  of  McAllister,  191 — 906. 

Merger  of  Equitable  Into  Legal  Estate.    Principle  reaffirmed  that, 

19  when  one  has  an  equitable  estate,  and  later  acquires  the  legal 
estate,  the  former  will  be  merged  into  the  latter,  when  such 
merger  is  to  the  interest  of  the  legal  holder.  Bennett  v. 
Primer,  191—1233. 

Estates  Created — ^Remainders — ^Vested (?)  or  Contlngent<?)     A  con- 

20  tingent  remainder  is  created  by  a  devise  of  a  life  estate  with 
power  of  SAle,  but  with  a  proviso  that,  in  case  of  sale,  one  third 
shall  then  pass  absolutely  to  the  former  life  tenant,  and  the 
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remaining  two  thirds  shall  then  be  equally  '*  divided  *'.  between 
the  certain  named  children  or  grandchildren  of  the  testator  who 
are  then  living.     Bladt  v.  Bladt,  191—1344. 

Rights  and  Liabilities  of  Devisees  and  Legatees. 

Distributive  Share  (?)  or  Life  Estate  (7) — Election  Belating  Back. 

21  An  election  by  the  court  for  an  incompetent  surviving  spouse 
establishes  the  status  of  the  widow  in  relation  to  her  husband's 
estate  from  the  date  of  the  testator's  death.  (Sec.  3376,  Code 
Supp.,  1913.)     Stevens  v.  Pels,  191—176. 

Distributive  Share — Accounting  for  Bents.    A  surviving  widow  who 

22  has  acted  as  executrix  of  the  estate  will  be  charged,  in  an  action 
by  her  to  set  off  her  distributive  share,  not  with  the  amount  of 
the  rental  value  of  the  real  estate,  but  with  the  amount  actually 
collected  by  her,  less  taxes  and  maintenance  charges  imposed  on 
her  by  the  will.    Stevens  v.  Pels,  191 — 176. 

Conflicting  Claims  Under  Devise  and  Oral  Contract.    A  devise  will 

23  not  be  set  aside  in  favor  of  a  claimant  to  the  same  property  un- 
der an  alleged  oral  contract  unless  the  evidence  is  very  clear 
and  convincing.  Evidence  held  insufficient.  Charles  v.  Hart, 
191—418. 

Election  by  Spouse — Nature  of  Evidence  to  Show.    The  bringing  of 

24  an  action  by  a  wife  to  enforce  the  provisions  of  her  husband's 
will  in  her  favor  is  sufficient  evidence  of  her  election  to  take 
under  the  "will.    Duden  v.  Duden,  191 — 515. 

Legacy — ^Action  to  Recover — Laches.    Evidence  reviewed,  and  held 

25  insufficient  to  bar  an  action  to  recover  a  legacy,  though  the 
action  was  delayed  some  20  years.    Powell  v.  Overton,  191 — 574. 

Will  (?)  or  Distributive  Share  (7) — Election  Irrespective  of  Statute. 

26  The  statute  (Sec.  3376,  Code  Supp.,  1913)  under  which  the  sur- 
viving spouse  may  be  compelled  to  elect  between  will  and  dis- 
tributive share  does  not  prevent  such  survivor  from  voluntarily 
electing,  at  any  time  after  the  probate  of  the  will,  to  take  there- 
under, and  such  election  may  be  shown  by  the  unequivocal  de- 
clarations, actions,  and  conduct  of  the  survivor.  In  re  Estate 
of  Emerson,  191—900. 

Felonious   Homicide   by  Legatee — ^Applicability   of   Statute.     The 

27  statute  (Sec.  3386,  Code  Supp.,  1913)  which  denies  to  one  who 
feloniously  takes  the  life  of  another  the  right  to  succeed  to  the 
property  of  such  other  does  not  apply  to  the  devisee  or  legatee 
of  a  testator  who  dies  from  natural  causes,  because  said  devisee 
or  legatee  feloniously  takes  the  life  of  his  codevisee  or  eolegatee 
and  thereby  hastens  an  enlarged  devise  or  legacy.  In  re  Es- 
tate of  Emerson,  191 — 900. 
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Interest  on  Legacies.    The  court  may  not  grant  interest  on  a  legacy 
28     for  the  purpose  of  attaining  equity,  when  such  interest  is  not 

allowable  as  a  matter  of  law.    In  re  Estate  of  McAllister,  191 — 

906. 

WITNESSES.     See  Continuance  ;  Insurance,  7. 

Competency. 

PriYileged  Communications — Physician  Called  by  Stranger.    On  the 

1  question  of  privilege,  it  matters  not  whether  a  physician  is 
called,  in  the  emergency  of  an  accident,  by  the  injured  party, 
or  whether  the  physician  is,  with  the  acquiescence  of  the  injured 
party,  called  by  a  stranger.  In  such  a  case,  complaints  by  the 
injured  party  to  the  physician  and  matters  discovered  by  the 
physician  as  a  result  of  the  examination  are  privileged,  even 
when  the  complaints  and  examination  are  in  the  presence  of 
strangers,     Roberts  v.  Hennessey,  191 — 86. 

Privileged   Communications — ^Presence   of   Strangers — ^Waiver.     An 

2  injured  party  who,  under  the  emergency  of  an  accident,  sub- 
mits to  an  examination  of  his  person  by  a  physician,  and  makes 
to  the  latter  communications  relative  to  his  physical  condition, 
does  not  waive  the  right  to  insist  that  the  examination  and  com- 
munications are  privileged,  because  of  the  fact  that  they  were 
made  in  the  presence  of  strangers.  Boberts  v.  Hennessey,  191 — 
86. 

Privileged  Communications — ^Waiver  by  Cross-Ezamination.     Right 

3  to  insist  that  an  examination  of  an  injured  party  by  a  physician 
and  professional  communications  made  to  the  physician  are 
privileged,  is  not  waived  by  the  injured  party's  submitting  to 
cross-examination  relative  thereto.  Roberts  v.  Hennessey,  191 — 
86. 

Transactions  With  Deceased — ^Inferable  Fact.     Principle  reaffirmed 

4  that  a  party  to  an  action  against  the  personal  representatives 
of  a  deceased  is  not  incompetent  to  testify  to  nonprohibited  facts 
from  which,  by  inference,  other  facts  may  be  found,  even  though 
the  fact  found  by  inference  is  a  fact  to  which  the  witness  is 
not  competent  to  testify  directly.  Held  that  such  a  witness 
might  testify  that  she  placed  the  subject-matter  of  an  alleged 
gift  "in  a  suit  case,  in  the  presence  of**  deceased.  In  re 
Estate-  of  La  Grange,  191—129. 

Transactions  With  Deceased — Handwriting.     A  party  to  an  action 

5  against  the  personal  representatives  of  a  deceased  is  a  compe- 
tent witness  to  testify  to  the  handwriting  of  deceased.  In  re 
Estate  of  La  Grange,  191—129. 
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Witnesses  Continued  to  Wokk   akd   Labm 

Transaction  With  Deceased — Opening  Door  to  Testimony.    Testimony 

6  by  an  heir  in  his  own  behalf  that  he  personally  knew  that  pro- 
ponent (in  a  will  contest)  had  been  paid  for  services  rendered 
for  testator,  opens  the  door  to  proponent  to  testify  that  he  had 
never  received  any  pay  for  said  services.  In  re  Estate  of  Arm- 
strong, 191—1210. 

Examination. 

Nonleading  Question.    A  q.iestion  is  not  leading  in  form  which  asks 

7  a  witness  what  certain  keys  *  *  couid  be  used  for,  *  *  State  v.  Kap- 
pen,  191—19. 

Cross-Examination  in  re  Alibi.     Cross-exanUnation  tending  to  show 

8  the  inconsistency  of  a  claim  of  alibi  reviewed,  and  held  proper. 
State  V.  McClaiu,  191—750. 

Leading  Question  to  Non-English-Speaking  Witness.    Large  discre- 

9  tion  rests  in  the  court  to  permit  leading  questions  to  a  witness 
who  speaks  the  English  language  with  difficulty.  State  v. 
McClain,  191—750. 

Credibility,  Impeachment,  Etc. 

Statement  of  Opinion.    A  witness  who  has  testified  fully  as  to  all 

10  the  facts  attending  an  accident,  as  seen  by  him,  may  not  be 
impeached  on  the  basis  of  a  question  whether  he  had  not,  on  a 
certain  occasion,  stated  that  one  of  the  parties  to  the  accident 
**was  not  to  blame  for  the  accident.*^  Roberts  v.  Hennessey, 
191—86. 

Contradictory  Statements  Out  of  Oonrt.     A  witness  may   be  im- 

11  peached  by  a  showing  that  he  has  made  material  statements  out 
of  court  absolutely  inconsistent  with  material  statements  made 
by  him  in  court.  Borough  v.  Minneapolis  &  St.  L.  R.  Co.,  191— 
1216. 

Impeachment — Foundation — ^Identification  of  Time  and  Place.    In 

12  laying  the  foundation  for  impeachment  by  a  shovring  of  the 
making  of  inconsistent  statements,  the  time  and  place  need  not 
be  specifically  designated,  when  it  appears  of  record  that  the 
witness  knew  w^hat  time  and  place  were  being  referred  to.  Bor- 
ough V.  Minneapolis  &  St.  L.  R.  Co.,  191—1216. 

WORK  AND  LABOR.     See  Evidence,  2 ;  Executors  and  Ad- 

MINISTRATORF?,  1,  2. 


STATUTES  CITED,  CONSTRUED,  ETC. 


Constitution  of  the  United  States. 

Art.  Ill   633 

Art.  IV,  Sec.  1 115,  410 

Constitution  of  Iowa. 

Sec.  1 905,1071 

Sec.  3 1071,1075 

Sec.  8 986 

Sec.  9 633 

Sec.  10 634 

Sec.  12 717 

See.  18 1380,1383 

Sec.  6 1052 

Sec.  7 1053 

Sec.  16 1057 

Sec.  21 1053 

Sec.  26 1049,1057 

Sec.  29 1247 

Sec.  38 1053 

Sees.  2,  10 1053 

Sec.  1 1050 

Sec.  3 1053 

See.  5 1050,1053 

Sec.  9 1049,1054 

Sec.  10 1050 

Art.  11,  Sec.  6 1053 

United  States  Statutes. 

Compiled  Statutes,  Sees.  8657 

to  8665,  inc 1337 

Compiled  Statutes,  1916,  Sec 

8662    1137 

Compiled  Statute,  1918,  Sees. 

2044a  to  2044k   1082 

Compiled  Statutes  Annotated, 

Sec.  9784  962 

Revised  Statutes,  Sec.  5219.. 

1244,  1252,  1254 

35  Statutes  at  Large,  Ch.  149.1393 


Art. 

Art. 

Art. 

Art. 

Art. 

Art. 

Art. 

Art. 

2, 

Art. 

3, 

Art. 

3, 

Art. 

3, 

Art. 

3, 

Art. 

3, 

Art. 

3, 

Art. 

4, 

Art. 

5, 

Art. 

5, 

Art. 

5, 

Art. 

5, 

Art. 

5, 

California  Statutes. 
Political  Code,  1903,  Sec.  4459.   665 

Illinois  Statutes. 

Hurd's  Revised  Statutes,  1908, 
page  1632,  Sec.  88 115 

Nebraska  Statutes. 

Revised    Statutes,    1913,    Sec. 
7564 299 

New  Jersey  Statutes. 

PubUc    Laws,    1913,    Ch.    174, 
Sec.  3 950 

New  York  Statutes. 

Consolidated  Laws,  Ch.  67,  Sec. 
3,  Subd.  4 952,954 

Ohio  Statutes. 

Code,  Title  9,  Ch.  4,  Sec.  9463, 
Div.  3,  Subd.  1 1175 

Acts  20th  General  Assembly. 
Ch.  192 1149 

Acts  30th  General  Assembly. 
Ch.  8,  Sec.  8 83,  84 

Acts  34th  General  Assembly. 

Ch.  3    83,84 

Ch.  63 961 


Acts  35th  General  Assembly. 
Ch.  174    1377 
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Acts  36th  Oeneral  Assembly.  Code  of  1897. 


Ch.  53 69 

Acts  37th  General  Assembly. 

Ch.  23 964,  965 

Ch.  24.. 684,  1130,  1131,  1362,  1363 

Ch.  27 184 

Ch.  47  577 

Ch.  156 50,  51,  52 

Ch.  235  1048,  1058 

Ch.  255 1048,  1049,  1056 

Ch.  256 1048,  1050,  1056 

Ch.  270  1296 

Ch.  270,  Sec.  10 396,  1033 

Ch.  270,  Sec.  17 848 

Ch.  293 1135,  1136,  1137 

Acts  88th  General  Assembly. 

Ch.  11  1363 

Ch.  72  50,  52 

Ch.  149  84,  85, 

662,  667,  977,  1182,  1183,  1184 

Ch.  174  1377 

Ch.  198  1061 

Ch.  198,  Sec.  1 1065,  1075 

Ch.  257 1244,  1245,  1246,  1247 

Ch.  406  1069 

Acts  39th  General  Assembly. 
Ch.    175,    Sec.    15 1184 

Code  of  1861. 

Sec.    1556    799 

Bevislon  of  1860. 

Sec.    29    83 

Sec.    2632    799 

Code  of  1873. 

Sec.  45   83 

Sec.  2452 903,  904 

Sec.  3164   799 

Sec.  3198  691 


Sec.  48  •. 83 

Sec.  48,  Par.  13 247 

Sec.  48,  Subd.  26 82,  83,  84 

Tit.  II,  Ch.  8 83 

Sec.  177 83 

Sec.  297  1029 

Sec.  307  715 

Sec.  683  1143 

Sec.  685    1118,  1149 

Sec.  810 1141 

Sec.  811   1141,  1142,  1143 

Sec.  839  15 

Sec.  917  232 

Sec.  1289  1029 

Sec.  1322    962,  1244 

Sec.  1374  ..957,  958,  959,  960,  961 

Sec.  1569  239 

Sec.  1805  916 

Sec.  1824  1176 

Sec.  2007  1385- 

Sees.  2028,  2029 249 

Sec.  2312   1232 

Sec  2313 1231,  1232 

Sec.  2340  1196,  1198 

Sec,  2355  1231 

Sec.  2356  1228 

Sec.  2361 1228,  1231 

Sec.  2384  748 

Sec.  2405  983 

Sec.  2413  986 

Sec.  2749  1068 

Sees.  2793,  2799 1183 

Sec.  2803  51 

Sec.  2804  51,  52 

Sec.  2818  1104 

Sec.  3047  940 

Sec.  3069  561 

Sec.  3151  267 

Sec.  3180 , 273 

Sec.  3181  ..819,  820 

Sec.  3213  409,  413 

Sec.  3219  1225 

Sec.  3270  903 

Sec.  3313  916 
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Sec.  3338 912 

See.  3366 217 

Sec.  3376  903 

Sec.  3385 1395,  1400 

Sec.  3404  1386 

Sec.  3435  1159 

Sec.  3447  285,  775 

Sec.  3447,  Par.  6 578 

Sec.  3447,  Subd.  7 205 

Sec.  3448  578 

Sec.  3459  940 

Sec.  3460  941 

Sees.  3497,  3499,  3500,  3501 ...  245 

SecB.  3529  to  3532,  inc 245 

Sec.  3545  672 

Sec.  3547  673 

Sec.  3593  391 

Sec.  3693 753,  754,  755 

SecB.  3694,  3695,  3696 1 753,  754 

Sec.  3710  1384 

Sec.  3724  460 

Sec.  3755 740,  873 

Sec.  3756  1363 

Sec.  3764  606 

Sec.  3790  , 985 

Sec.  3818  1385 

Sec.  3831 839,  840 

See.  3833 840,  841 

Sees.  3834,  3837 840 

Sec.  3853  73 

Sec.  4044  859 

Sec.  4045 859,  860 

Sec.  4046  860 

Sec.  4049  861 

Sees.  4050,  4051 859,  861 

Sees.  4052,  4053 *  860 

Sec.  4056 860,  861 

Sec.  4057 854,  860 

Sec.  4091  1093 

Sees.  4091  to  4099,  inc 1366 

Sec.  4094  817 

Sees.  4096,  4097 1367 

Sec.  4101  799 

Sec.  4145  690 

Sec.  4167  606 


Sec.  4240  191 

Sec.  4289  859 

Sees.  4341,  4343,  4344 1103 

Sec  4359  709 

Sec.  4604  62, 

63,  68,  131,  132,  133,  1214,  1215 

Sees.  4625,  4627,  4628 564 

Sec.  4678  841 

Sec.  4728  150 

Sec.  4829  . . ; 998 

Sec.  4912  nil 

Sees.  5099,  5196 348 

Sec.  5258  731 

Sees.  5310,  5315 749 

Sec.  5319 713,  714 

Sec.  5339  717 

Sec.  5340  718 

Sec.  5377 169 

Sec.  5484  716 

Sec.  5489  641 

Sees.  5629,  5635 1397 

Sec.  5636  1398 

Code  SupplemeBt,  1907. 
Sec.  1322   962 

Code  Supplement,  1913. 

Tit.  II,  Ch.  8 83 

Sec.  177-c .82,  83,  84,  85 

Sec.  825 769,  770 

Sees.  932-j,  932-k,  932-m 965 

Sec.  1321   1249,  1251,  1252 

Sec.  1322    957,  958,  960,  961 

Sec.  1322  1242,  1244, 

1247,  1248,  1249,  1250,  1251 

Sec.  1571-ml8  102 

Sec.  1571-rnl8,  Par.  1 240 

Sec.  1571-ml8,  Par.  2 239 

Sec.  1571-ml9  552 

Sees.  1612,  1613,  1014-c,  1615.  246 

Sees.  1745,  1758-b 1321 

Sec.  1989-a9  828 

Sec.  1989-al2  335 

Sec.  1989-a23  1024 


1480                  Statutes  Cited,  Construed,  Etc. 

Sec.  1989-a34 828,  830      Sec.  3447-c    836 

Sec.  2120-n    1380      Sec.  4608   93 

Sees.  2120-n  to  2120-t,  inc 1377      Sec.  4790  20 

Sec.  2120-O    1382      Sees.  4999-a2,  4999-a3 

Sec.  2120-q 1378,  1381  1127,  1131,  1132,  1133 

Sec.  2120r    1383       Sec.  5289  20 

Sec.  2120-t 1379,  1380,  1383 

Sec.  2477-m  948,  1032  Oode  Supplemental  Supplement, 

Sec.  2477-m6     1294  1915, 

Sec.  2477-inl5,  Subd.  c 383 

Sec.  2477-ml6  . .  396,  948,  949,  1033       Sec.  227  1049 

Sees.  2477-m29,  2477-m32,  2477-  Sec.  253   1048 

m33  847       Sec.  1303   1246 

Sees.  2772,  2782-c   1104       Sec.  1304 1245,  1246,  1247,  1248 

Sec.  2823-a    1068       Sec.  1989-a8    925 

Sec.  2963-h    774      Sec.  1989-a61    69 

Sec.  3000-al85    80      Sec.  2733-la    50 

Sec.  3376   903       Sec.  2794-a 1182,  1183,  1184 

Sec.  3379   217      Sees.  4944-h2,  4944-h3 1092 

Sec.  3386   902,  905,  906      Sec.  4944-li5    1093 

Sec.  3447,  Pars.  6,  7 576      Sec.  4?44-h8    1092 
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